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State  r«porta  ara  In  parentheses,  and  the  numbers  of  this  aerie*  la  bold-faced  flrurea 


ALABAMA.— (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89) 
18;  (90,  91)  24;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38; 
(98)  39;  (99)  42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105) 
63;  (106,  107,  108)  54;  (109,  110)  55;  (111)  56;  (112)  57;  (113) 
59;  (114)  62;  (115,  116)  67;  (118,  119)  72;  (120)  74;  (121)  77; 
(122,  123,  124,  125)  82;  (126,  127)  85;  (128)  86;  (129)  87;  (130) 
89;  (131,  132)  90;  (133)  91;  (134)  92;  (135)  93;  (136)  96;  (137) 
97;  (138)  100;  (139)  101;  (140)  103;  (141)  109;  (142)  110;  (143) 
111;  (144)  113;  (145)  117;  (146,  147)  119. 
ARKANSAS.— (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54) 
26;  (55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61,  62) 
54;  (63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86; 

(70)  91;  (71)  100;  (72)  105;  (73)  108;  (74)  109;  (75)  112; 
.  (76,  77)  113;  (78)  115;  (79)  116;.  (80)  117;  (81,  82)  118;  (83)  119. 
CALIFORNIA.— (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78, 
79)  12;  (80)  13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86) 
21;  (87,  88)  22;  (89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95) 
29;  (96)  31;  (97)  33;  (98)  35;  (99)  37;  (100)  38;  (101)  40;  (102) 
41;  (103)  42;  (104)  43;   (105)  45;  (106)  46;   (107)  48;   (108)  49; 

(109)  50;  (110,  111)  52;  (112)  53;  (113)  54;  (114)  55;  (115) 
56;  (116)  58;  (117)  59;   (118)  62;   (119)  63;   (120)  65;   (121)  66; 

(122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77;  (127)  78;  (128, 
129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134)  86;  (135) 
87;  (136)  89;   (137)  92;   (138)  94;   (139)  96;   (140)  98;   (141)  99; 

(142)  100;  (143)  101;  (144)  103;  (145)  104;  (146)  106;  (147)  109; 

(148)  113;  (149)  117;   (150)  119. 
COLORADO.— (10)   3;    (11)   7;    (12)   13;    (13)   16;    (14)   20;    (15)   22; 

(16)  25;    (17)  31;   (18)  36;   (19)  41;   (20)  46;   (21)  52;    (22)  55; 

(23)  58;   (24)  65;   (25)  71;   (26)  77;   (27)   83;    (28)  89;    (29)   93; 

(30)  97;   (31)  102;   (32)  105;   (33)  108;  (34)  114;   (35)  117;  (36) 

118;  (37)  119. 
CONNECTICUT.— (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21; 

(60)  25;   (61)  29;   (62)  36;   (63)  38;   (64)  42;   (65)  48;   (66)  50; 

(67)  52;   (68)  57;   (69)  61;   (70)   66;   (71)  71;   (72)   77;   (73)   84; 

(74)  92;  (75)  96;  (76)  100;  (77)  107;  (78)  112;  (79)  118. 
DELAWARE.— (5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.) 

43;  (1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;   (2  Pennewill) 

82;  (3  Pennewill)  94;  (4  Pennewill)  103;   (5  Pennewill)  119. 
FLORIDA.— (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;   (28)  29; 

(29)30;  (30)32;  (31)34;  (32)37;  (33)39;  (34)43;  (35)48;  (36) 

61;   (37)  53;   (38)  56;   (39)  63;   (40)  74;   (41)  79;   (42)  89;   (43) 

99;   (44)  103;   (45,  46,  47)   110;    (48,  49,  50)  IIL 
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GEOEGTA.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14; 
(83,  84)  20;  (85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35; 
(91,  92,  93)  44;  (94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59; 
(100)  62;  (101)  65;  (102)  66;  (103)  68;  (104)  69;  (105)  70;  (106) 
71;  (107)  73;  (108)  75;  (109)  77;  (110,  111)  78;  (112)  81;  (113) 
84;  (114)  88;  (115)  90;  (116)  94;  (117)  97;  (118)  98;  (119)  100; 
(120)  102;  (121)  104;  (15:2)  106;  (123)107;  (124)  110;  (125) 
114;   (126)  115;  (127,  128)  119. 

IDAHO.— (2)  35;  (3,  4.  5)  95;  (6)  96;  (7)  97;  (8)  101;  (9)  108;  (10) 
109;  (11)  114;  (12)  118. 

ILLINOIS.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9; 
(127)  11;  (128)  15;  (129)  16;  (130)  17;  (131)  19;  (132)  22;  (133, 
134)  23;  (135)  25;  (136)  29;  (137)  31;  (138,  139)  32;  (140,  141 » 
83;  (142)  34;  (143,  144,  145)  36;  (146,  147)  37;  (148)  39;  (149, 
150)  41;  (151)  42;  (152)  43;  (154)  45,  (153,  155)  46;  (156)  47; 
(157)  48;  (158)  49;  (159)  50;  (160,  161)  52;  (162)  53;  (163)  54; 
(164,  165)  56;  (166)  57;  (167)  59;  (168,  169)  61;  (170)  62;  (171) 
63;  (172,  173)  04,  (174)  66;  (175)  67;  (176)  68;  (177,  178)  69; 
(179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185)  76;  (186) 
78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85;  (193) 
86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93; 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208) 
100;  (209)  101;  (210)  102;  (211,  212)  103;  (213)  104;  (214)  105; 
(215)  106;  (216,  217)  108;  (218,  219)  109;  (220)  110;  (221)  112; 
(222);  113;  (223)  114;  (224)  115;  (225)  116;  (226)  117;  (227)  118; 
(228)  119. 

INDIANA.— (112)  2;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118) 
10;  (119)  12;  020,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125) 
21;  (126,  127)  22;  (128)  25;  (129)  28;  (130)  30;  (131)  31;  (132) 
32;  (133)  36;  (134)  39;  (135)  41;  (136)  43;  (137)  45;  (138)  46; 
(139)  47;  (140)  49;  (1,  2,  3  Ind;  App.;  141)  50;  (4,  5,  6  Ind.  App.; 
142)  51;  (7,  8  Ind.  App.;  143)  52;  (9,  10  Ind.  App.)  53;  (11  Ind. 
App.)  54;  (13  Ind.  App.;  144)  55;  (14  Ind.  App.)  56;  (15  Ind. 
App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17  Ind.  App.)  60; 
(147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind.  App.)  65; 
(20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71;  (22 
Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84; 
(157;  27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind. 
App.)  94;  (159)  95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.) 
99;  (161)  100;  (32  Ind.  App.;  162)  102;  (33  Ind.  App.)  104;  (163) 
106;  (34  Ind.  App.)  107;  (164)  108;  (35  Ind.  App.)  Ill;  (165) 
112;  (36  Ind.  App.)  114;  (37  Ind.  App.;  166)  117;  (167)  119. 

IOWA.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79) 
18;  (80)  20;  (81)  26;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86) 
41;  (87)  43;  (88)  45;  (89,  90),  48; -(91)  51;  (92)  54;  (03)  57; 
(94,  95)  58;  (96,  97)  59;  (98)  60;  (99)  61;  (100)  62;  (101,  102) 
63;  (lu:J)  64;  (104)  65;  (105)  67;  (106)  68;  (107)  70;  (108)  75; 
(109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86;  (114)  89;  (115) 
91;  (116)  93i  (117)  94;  (118)  96;  (119)  97;  (120)  98;  (121)  100; 
(122,  123)  101;  (124)  104;  (125,  126)  106;  (127)  109;  (128)  111; 
(129)   113;   (130)  114;   (131)   117;    (132,  133)   119. 

KANSAS.— (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43) 
19;  (44)  21;  (45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50) 
34;  (51)  37;  (52)  39;  (53)  42;  (54)  45;  (55)  49;  (56)  54;  (57) 
67;  (58)  62;  (59)  68;   (60)  72;   (61)  78;   (62)  84;    (63)  88;    (64) 


6  Schedule. 

91;   (65)  »3;   (66)  97;    (67)   100;   (68)  104;   (69)  105;  (70)  109; 

(71)  114;  (72)  115;  (73)  117;  (74)  118. 

KENTUCKY.— (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  26; 
(90)  29;  (91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49; 
(97)  53;  (98)  56;  (99)  59;  (100)  66;  (101)  72;  (102)  80;  (103) 
82;  (104)  84;  (105)  88;   (106)  90;   (107)  92;   (108)  94;   (109)  96; 

(110)  96;  (111)  98;  (112)  99;  (113)  101;  (114)  102;  (115)  103: 
(116)   105;   (117,  118)   111;    (119)  115;    (120)   117. 

LOUISIANA.— (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (4i  La.  Ann.)  17; 
(42  La.  Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La. 
Ann.)  40;  (46,  47  La.  Ann.)  49;  (48  La.  Xnn.)  65;  (49  La.  Ann.) 
62;  (50  La.  Ann.)  69;  (51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104) 
81;  (105)  83;  (106)  87;  (107)  90;   (108)  92;   (109)  94;   (110)  98; 

(111)  100;  (112,  113)  104;  (114)  108;  (115)  112;  (116)  114;  (115, 
117)  116;  (118)  118. 

MAINE.— (79)  1;   (80)  6;   (81)  10;   (82)  17;   (83)  23;    (84)  30;   (85) 

35;   (86)  41;   (87)  47;   (88)  51;   (89)  56;   (90)  60;    (91)  64;    (92) 

69;  (93)  74;  (94)  80;  (95)  85;  (96)  90;  (97)  94;  (98)  99;  (99) 
105;   (100)  109;   (101)  115. 

MARYLAND.— (67)  1;   (68)  6;    (69)  9;    (70)   14;  (71)   17;  (72)   20; 

(73)  25;   (74)  28;   (75)  32;   (76)  35;    (77)  39;  (78)  44;  (80)  45; 

(79)  47;  (81)  48;  (82)  51;  (83)  55;  (84)  57;  (85)  60;  (86)  63; 
(87)  67;  (88)  71;  (89)  73;  (90)  78;  (91)  80;  (92)  84;  (93)  86; 
(94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103;  (99)  105;  (100)  108; 
(101)  109;  (102)  111;  (103)  115;  (104)  118. 

MASSACHUSETTS.— (145)  1;  (146)  4;  (147)  9;  (148)  12;  (149) 
14;  (150)  15;  (151)  21;  (152)  23;  (153)  25;  (154)  26;  (155)  31; 
(156)  32;  (157)  34;  (158)  35;  (159)  38;  (160)  39;  (161)  42;  (162) 
44;  (163)  47;  (164)  49;  (165)  52;  (166)  55;  (167)  57;  (168)  60; 
(169;  61;  (170)  64;  (171)  68;  (172)  70;  (173)  73;  (174)  75;  (175) 
78;  (176)  79;  (177)  83;  (178)  86;  (179)  88;  (180)  91;  (181)  92; 
(182)  94;  (183)  97;  (184)  100;  (185)  102;  (186)  104;  (187)  105; 
(188)  108;  (189)  109;  (190)  112;  (191)  114;  (192)  116;  (193)  118. 

MICHIGAN.— (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68, 
69,  75)  13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79) 
19;  (80)  20;  (81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26; 
(89)  28;  (90,  91)  30;  (92)  31;  (93)  32;  (94)  34;  (95,  96)  35;  (97) 
37;  (98)  39;  (99)  41;  (100)  43;  (101)  45;  (102)  47;  (103)  50; 
(104)  53;  (105)  55;  (106)  58;  (107)  61;  (108)  02;  (109)  63;  (110) 
64;  (111)  66;  (112,  113)  67;  (114)  68;  (115)  69;  (116,  117)  72; 
(118)  74;  (119)  75;  (120)  77;  (121,  122)  80;  (123)  81;  (124)  83; 
(125)  84;  (126)  86;  (127)  89;  (128)  92;  (129)  95;  (130)  97; 
(131)  100;  (132)  102;  (133)  103;  (134)  104;  (135)  106;  (137)  109; 
(138)  110;  (139)  111;  (136.140)  112;  (141,142)  113;  (143)  114; 
(144)  115;  (145)  116;  (146)  117;  (147,  148)  118;  (149)  119. 

MINNESOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18; 
(43)  19;  (44)  20;  r45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32; 
(.50)  36;  (51,  52)  38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57) 
47;  (58)  49;  (59)  50;  (60)  51;  (61)  52;  (62)  54;  (63)  56;  (64) 
58;    (65)   60;    (66)   61;    (67,  68)   64;    (69)    65;    (70)   68;    (71)   70; 

(72)  71;    (73)  72;    (74)   73;    (75)   74;    (76,  77)   77;    (78,   79)   79; 

(80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 
94;  (88)  97;  (89)  99;  (90)  101;  (91)  103;  (92)  104;  (93)  106; 
(94)  110;  (95)  111;  (96)  113;  (97)  114;  (98,  99)  116;  (100)  117; 
(101)  118. 
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MISSISSIPPI.— (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35; 
(71)  42;  (72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78; 
(78)  84;  (79)  89;  (80)  92;  (81)  96;  (82)  100;  (83)  102;  (84)  105; 
(85)  107;  (86)  109;  (87)  112;  (88)  117;  (89)  119. 

MISSOURI.— (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98) 
14;  (99^  17;  (100)  18;  (101)  20;  (102)  22;  (103)  23;  (104,  105) 
24;  (106)  27;  (107)  28;  (108,  109)  32;  (110,  111)  33;  (112)  34; 
(113,  114)  35;  (115)  37;  (116,  117)  38;  (118^  40;  (119,  120)  41; 
(121)  42;  (122)  43;  (123)  45;  (124,  125)  46;  (126)  47;  (127)  48; 
(128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53;  (133)  54;  (134) 
66;  (135,  136)  :8;  (137)  59;  (138)  60;  (139)  61;  (140)  62;  (141, 
142)  64;  (143)  65;  (144)  66;  (145)  68;  (146)  69;  (147,  148)  71; 
(149,  150)  73;  (151)  74;  (152)  75;  (153,  154)  77;  (155)  78;  (156) 
79;  (157)  80;  (158,  159)  81;  (160)  83;  (161)  84;  (162,  163)  85; 
(164)  86;  (165)  88;  066)  89;  (167,  168)  90;  (169)  92;  (170,  171) 
94;  (172)  95;  ^173)  96:  (174,  175)  97;  (176)  98;  (177)  99;  (178. 
179)  101;  (180,  181.  182)  1C3;  (183.  184,  185.  186)  105;  (187)  106: 
(188,  189)  107;  (190,  191)  109;  (192)  111;  (193,  194)  112;  (195, 
196)  113;  (197)  114;  (198)  115;  (199)  116;  (200)  118;  (201,  202) 
119. 

MONTANA.— (9)  18;  (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43; 
(15)  48;  (16)  50;  (17)  52;  (18)  56;  Hi*)  61;  (20)  63;  (21)  C9: 
(22)  74;  (23)  76;  (24)  81;  (25)  87;  'Se^  91;  (27)  94;  (28)  98; 
(29)  101;  (30)  104;  (31)  107;  (32)  108;  (33)  114;  (34)  115;  (35) 
119. 

NEBRASKA.— (22)  S;  (23,  24)  8;  (25)  13;  (2f!)  18;  (27)  20;  (28,  29) 
26;  (30)  27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38; 
(37)  40;  (38)  41;  (39,  40)  42;  (41)  43:  (42,  43)  47;  (44)  48; 
(45,  46)  50;  (47)  63;  (47,  48)  58;  (49)  59;  (50)  61;  (51,  52) 
66;  (53)  68;  (54)  69;  (55)  70;  (56)  71;  (57)  73:  (58)  76;  (59) 
80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97;  ^65)  101;  (66) 
103;  (67)  108;  (68)  110;  (69)  111;  (70)  113;  (71)  115;  (72)  117; 
(73)  119. 

NEVADA.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77; 
(25)  83;   (26)  99;   (27)    103;  (28)   113. 

NEW  HAMPSHIRE.— (64)  10;  (62)  13;  (65)  23;  (66)  49;  (67)  88; 
(68)  73;  (69)  76;   (70)  85;   (71)  93;  (72)  101;   (73)  111. 

NEW  JERSEY.— (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.  L.)  7; 
(51  N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19; 
(47  N.  J.  Eq.)  24;  (53  N.  .7.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N. 
J.  Eq.)  31;  (54  N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.) 
39;  (51  N.  J.  Eq.)  40;  (56  N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57 
N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J.  Eq.;  58  N.  J.  L.)  55;  (59  N. 
J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.)  64;  (56  N.  J.  Eq.)  67; 
(61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.)  73;  (63  N.  J. 
L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J.  Eq.) 
83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  .7. 
Eq.)  90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96; 
(64  N.  J.  Eq.)  97;  (69  N.  3.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.) 
103;  (66  N.  J.  Eq.)  105;  (71  N.  .7.  L.)  108;  (67  N.  J.  Eq.)  ilO; 
(68  N.  J.  Eq.;  72  N.  J.  L.)  Ill;  (69  N.  J.  Eq.)  11&;  (73  N.  J.  L.; 
70  N.  J,  Eq.)  118. 

NEW  YORK.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8; 
(113)  10;  (114)  11;  (115)  12;  (116,  117)  15;  (118,  119)  16;  (120) 
17;  (121)  18;  (122)  19;  (123)  20;  (124,  125)  21;  (126)  22;  (127) 
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24;  (128.  129)  26;  (130,  131)  27;  (132,  133)  28;  (134)  SO;  (135) 
81;  (136)  32;  (137)  33;  (138)  34;  (139)  36;  (140)  87;  (141)  88; 
(142)  40;  (143)  42;  (144)  43;  (145)  45;  (146)  48;  (147)  49;  (148) 
61;  (149)  52;  (150)  55;  (151)  56;  (152)  57;  (153)  60;  (154)  61; 
(155)  63;  (156)  66;  (157)  68;  (158,  159)  70;  (160)  73;  (161.  162) 
76;  (163,  164)  79;  (165)  80;  (166,  167)  82;  (168)  85;  (169,  170) 
88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 
(177)  101;  (178)  102;  (179)  103;  (180)  105;  (181)  106;  (182)  108; 
(183)  111;   (184)   112;   (185)  113;   (186,  187)  116;   (188)   117. 

NORTH  CAROLINA.— (97,  98)  2;  (99,  100)  6;  (101)  9;  (102)  11; 
(103)  14;  (104)  17;  (105)  18;  (106)  19;  (107)  22;  (108)  23; 
(109)  26;  (110)  28;  (111)  32;  (112)  34;  (113)  37;  (114)  41;  (115) 
44;  (116)  47;  (117)  53;  (118)  54;  (119)  56{  (120)  58;  (121)  61; 
(122)  65;  (123)  68;  (124)  70;  (125)  74;  (126)  78;  (127)  80; 
(128)  83;  (129)  85;  (130)  89;  (131)  92;  (132)  95;  (133)  98; 
(134)  101;  (135)  102;  (136)  103;  (137,138)  107;  (139,140)  111; 
(137,  141,  142)  115;  (143)  118;  (144)  119. 

NORTH  DAKOTA.— (1)  26;  (2)  38;  (3)  44;  (4)  50;  (5)  57;  (6,  7) 
66;  (8)  73;  (9)  81;  (10)  88;  (11)  95;  (12)  102;  (13)  112;  (14)  116. 

OHIO.— (45  Ohio  St.)  4;  (46  Ohio  St.)  15;  (47  Ohio  St.)  21;  (48  Ohio 
St.)  29;  (49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46; 
(52  Ohio  St.)  49;  (53  Ohio  St.)  58;  (54  Ohio  St.)  56:  (55,  58 
Ohio  St.)  60;  (57  Ohio  St.)  68;  (58  Ohio  St.)  65;  (59  Ohio  St.) 
69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76;  (62  Ohio  St.)  78;  (63 
Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87;  (66  Ohio  St.) 
90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100;  (70 
Ohio  St.)  101;  (71  Ohio  St.)  104;  (72  Ohio  St.)  106;  (73  Ohio  St.) 
112;  (74  Ohio  St.)  118;  (75  Ohio  St.)  116;  (76  Ohio  St.)  118. 

OREGON.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  23;  (21) 
28;  (22)  29;  (23)  87;  (24)  41;  (25)  42;  (26)  46;  (27)50;  (28) 
62;  (29)  54;  (30)  60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35) 
76;  (36)  78;  (37)  82;  (38)  84;  (39)  87;  (40)  91;  (41)  93;  (42) 
95;   (43)  99;    (44)  102;   (45)    106;   (46,  47)   114. 

PENNSYLVANIA.— (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4; 
(120,  121  Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125 
Pa.  St.)  11;  (126  Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.) 
15;  (130,  131  Pa.  St.)  17;  (132,  133,  134  Pa.  St.)  19;  (135,  136 
Pa.  St.)  20;  (137,  138  Pa.  St.)  21;  (139,  140,  141  Pa.  St.)  23; 
(142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27;  (146  Pa.  St.)  28; 
(147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.)  33;  (149, 
152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  85;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  87;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa. 
Bt.)  40;  (161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43; 
(164,  165  Pa.  St.)  44;  (166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168, 
169  Pa.  St.)  47;  (170,  171  Pa.  St.)  50;  (172,  173  Pa.  St.)  51; 
(174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53;  (177  Pa.  St.)  55;  (178 
Pa.  St.)  66;  (179,  180  Pa.  St.)  67;  (181  Pa.  St.)  69;  (182  Pa. 
St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa.  St.) 
65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190 
Pa.  St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74; 
(194  Pa.  St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa. 
Bt.)  80;  (198  Pa.  St.)  82;  (199  Pa.  St.)  86;  (195,  200  Pa.  St.) 
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86;  (201  Pa.  St.)  88;  (202  Pa.  St.)  90;  (203,  204  Pa.  St.)  93; 
(205  Pa.  St.)  97;  (206  Pa.  St.)  98;  (207  Pa.  St.)  99;  (208  Pa. 
St.)  101;  (209  Pa.  St.)  103;  (210  Pa.  St.)  105;  (211  Pa.  St.)  107; 
(212  Pa.  St.)  108;  (21.3  Pa.  St.)  110;  (214  Pa.  St.)  112;  (215 
Pa.  St.)  114;  (216  Pa.  St.)  116;  (217  Pa.  St.)  118. 

BIIODE  ISLAND.— (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20) 
78;  (21)  79;  (22)  84;  (23)  91;  (24)  96;  (25)  105;  (26)  106;  (27) 
114. 

SOUTH  CAROLINA.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17 
(33)  26;  (34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39 
(40)  42;  (41)  44;  (42)  46;  (43)  49;  (44)  51;  (45)  55;  (4H)  57 
(47)  58;  (48)  59;  (49)  61;  (50)  62;  (51)  64;  (52)  68;  (53)  69 
(54)  71;  (55)  74;  (56,  57)  76;  (58)  79;  (59)  82;  (60,  61)  85;  (62) 
89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67)  100;  (68)  102; 
(69)  104;   (70)  106;   (71)  110;   (73,  74)  114;   (75)   117. 

SOUTH  DAKOTA.— (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55; 
(7)  58;  (8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14) 
86;  (15)  91;  (16)  102;  (17)  106;  (18)  112;  (19)  117. 

TENNESSEE.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25; 
(91)  SO;  (92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56; 
(98)  60;  (99)  63;  (100)  66;  (101)  70;  (102)  73;  (103)  76;  (104) 
78;  (105)  80;  (106)  82;  (107)  89;  (108)  91;  (109)  97;  (110)  100; 
(111)  102;  (11^)  105;  (113)  106;  (114)  108;  (115)  112;  (116) 
115;  (117)  119. 

TEXAS.— (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8; 
(71)  10;  (27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76) 
18;  (77;  28  Tex.  App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25; 
(80,  81)  26;  (82)  27;  (30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85) 
34;  (31  Tex,  Cr.  Eep.;  86)  37;  (86;  32  Tex.  Cr.  Rep.;  40;  (87; 
33  Tex.  Or.  Rep.)  47;  (34  Tex.  Cr.  Rep.;  88)  53;  (89,  90)  59; 
(35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61;  (91;  37  Tex.  Cr. 
Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr.  Bep.) 
73;  (40  Tex.  Cr.  Rep.)  76;  (93)  77;  (94)  86;  (95)  93;  (41,  42, 
43  Tex.  Cr.  Eep.)  96;  (96)  97;  (44  Tex.  Cr.  Rep.)  100;  (97)  104; 
(98)  107;   (45,  46  Tex.  Cr.  Rep.)  108. 

UTAH.— (13)  57;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (18)  72;  (19) 
75;  (20)  77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99; 
(27)  101;  (28)  107;  (29)  110;  (30)  116. 

VERMONT.— (60)  6;  (61)  16;  (62)  22;  (63)  25;  (64)  S3;  (65)  36; 
(66)  44;  (67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  82; 
(73)  87;  (74)  93;  (75)  98;  (76)  104;  (77)  107;  (78)  112;  (79)  118. 

VIRGLNIA.— (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  24; 
(88)  29;  (89)  37;  (90)  44;  (91)  50;  (92)  53;  (93)  57;  (94,  95) 
64;  (96)  70;  (97)  75;  (98)  81;  (99)  86;  (100)  93;  (101)  99;  (102) 
102;  (103)  106;  (104)  113;  (105)  115;  (106)  117. 

WASHINGTON.— (1)  22;  (2)  26;  (3)  28;  (4)  SI;  (5)  34;  (6)  36;  (7) 
38;  (8)  40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53; 
(15)  55;  (16)  58;  (17)  61;  (18)  63;  (19)  67;  (20)  72;  (21)  75; 
(22)  79;  (23)  83;  (24)  86;  (25)  87;  (26)  90;  (27)  91;  (28,  29) 
92;  (30)  94;  (al)  96;  (32)  98;  (33)  99;  (34)  101;  (35)  102;  (36) 
102;    (103)   106;    (104)   113;    (105)   115;    (100)   m. 

WEST  VIRGINIA.— (29)  6;  (30)  8;  (31)  13;  (32,*33)  25;  (34)  26 
(35)  29;  (36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)  66;  (42)  67 
(43)  64;   (44)  67;   (45)  72;   (46)  76;   (47)  81;   (48)   86;   (49)  87 
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(50)  88;  (51)  90;  (52)  94;  (53)  97;  (54)  102;  (55)  104;  (56)    107; 

(57)  110;  (58)  112;  (59)  115;  (60)  116. 
WISCONSIN.— (69)  2;   (70,  71)  5;   (72)  7;   (73)  9;   (74,  75)  17;   (76, 

77)  20;   (78)  23;   (79)  24;    (80)   27;    (81)   29;    (82)   33;    (83)   35; 

(84)  36;   (85,  86)  39;   (87)  41;   (88)  43;    (89)  46;    (90)  48;    (91) 

61;   (92)  53;  (93)  57;  (94)  69;  (95)  60;  (96,  97)  65;  (98,  99)  67; 

(100)  69;  (101)  70;  (102)  72;   (103)  74;  (104,  105)  76;  (106)  80; 

(107,  108)  81;  (109)  83;  (110)  84;  (111)  87;  (112)  88;  (113)  90; 

(114)   91;    (115)   95;    (116)   96;    (117)   98;    (118)   99;    (119)    100; 

(120)  102;  (121)  105;  (122)  106;  (123)  107;  (124)  109;  (125,  126) 

110;  (125,  127)  115;  (128,  129)  116;  (130)  118. 
"WYOMING.— (3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  76;  (8)  80;  (9)  87; 

(10)  98;  (11)  100;  (12)  109;  (13)  110;  (14)  116. 
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KAia.  SX7BJE0T.  VEPOBT.  PAGE. 

Adams  v.  Saiinders Tax  Collector. .   89  Miss.  784. . . .  720 

Ball  T.  Mobile  Light  &  Power  Co.. .  Carriers   146  Ala.  309. ...  32 

Baltimore  etc.  E.  B.  Co.  v.  Slaugh- 
ter  "Railroads 167  Ind.  330....  503 

Bay  V.  Davidson llun.   Corp 133  Iowa,  688...  650 

Bell  T.  State Homicide 89  Miss.  810 722 

Birmingham  By.  etc.  Co.  v.  Adams.  Carrier*. ......  146  Ala.  267. ...  27 

Bluthenthal  v.  Bennefield Lien 127  Ga.  444 350 

Brande  V.  Babcock  Hardware  Co..  .2lfortpa^e«..    ..  35  Mont.  256 .. .  858 
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NAPIER  V.  ELLIOTT. 

[146  Ala.  213,  40  South.  752.] 

CONVEYANCE. — Delivery  is  a  Necessary  Incident  to  the  exe- 
cution of  deed,  without  which  it  eannot  take  effect,     (p.  18.) 

CONVEYANCE. — Eegistration  is  not  Conclusive  Evidence  of 
Delivery,  but  may  be  rebutted,     (p.  18.) 

CONVEYANCE. — Delivery  Rests  on  Intention  and  is  to  be  Col- 
lected from  all  the  acts  and  declarations  of  the  parties  having  relation 
to  it.     (p.  18.) 

CONVEYANCE — Delivery. — Declarations  of  the  Grantor  at  the 
Signing  and  Acknowledgment  of  a  Deed  explanatory  of  his  sub- 
sequent act  in  procuring  its  registration  are  competent  evidence  on 
the  question  of  delivery,    (p.  18.) 

Ejectment.  Both  parties  claimed  under  one  Hughes, 
plaintiff  as  his  grantee  and  the  defendants  as  his  heirs.  The 
conveyance  to  the  plaintiff,  after  being  signed  and  acknowl- 
edged by  the  grantor,  was  filed  by  him  in  the  probate  office 
and  recorded,  but  was  talvcn  from  it  by  him  and  placed 
among  his  other  papers  at  his  home.  He  continued,  during  his 
lifetime,  in  the  possession  of  the  land  described  in  the  con- 
veyance. The  defendants  offered  to  prove  declarations  by 
the  grantor  at  the  time  he  signed  and  acknowledged  the  con- 
veyance that  he  had  been  sued  for  a  security  debt,  and 
wanted  to  make  the  conveyance  and  have  it  recorded,  and 
then  to  put  it  away  in  his  trunk  not  to  be  delivered,  but 
60  that  his  grantees  could  claim  the  property  in  case  it  was 
attempted  to  be  sold  in  payment  of  any  judgment  upon  the 
security  debt.  This  evidence  was,  on  the  objection  of  the 
plaintiff,  excluded. 

Espy  &  Farmer,  for  the  appellant. 

Reid  &  Hill,  for  the  appellee. 

Am.  St.  Kep.,  Vol.   119—2     (17) 
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****  DENSON,  J.  The  only  question  presented  by  this 
record  for  determination  is  whether  or  not  declarations  of  a 
grantor  made  at  the  time  he  si^s  and  acknowledges  a  deed 
are  competent  to  be  given  in  evidence  on  the  question^  of 
delivery,  vel  non,  of  the  deed.  Delivery  is  a  necessary  inci- 
dent to  the  due  execution  of  a  deed.  Without  delivery  it 
can  never  take  effect.  The  record  in  this  case  shows  there 
was  no  actual  delivery ;  that  the  deeds  were  deposited  by  the 
grantor  with  the  probate  judge  to  be  recorded,  soon  after 
they  were  signed ;  and  after  they  were  recorded  they  were  re- 
turned to  the  possession  of  the  grantor.  He  remained  in  pos- 
session of  the  lands  until  his  death,  and  after  his  death  the 
deeds  were  found  in  his  trunk  amongst  his  other  papers,  and 
were  never  in  possession  of  the  grantees. 

Registration  is  not  conclusive  evidence  of  delivery,  but  it 
may  be  rebutted  by  other  evidence:  1  Devlin  on  Deeds,  sec. 
292,  and  authorities  cited  in  notes  4  and  5;  Alexander  v. 
Alexander,  71  Ala.  295;  Ellsberry  v.  Boykin,  65  Ala.  336; 
Wells  V.  American  Mortgage  Co.,  109  Ala.  430,  20  South. 
136;  Gulf  Red  Cedar  Lumber  Co.  v.  O'Neal,  131  Ala.  117, 
90  Am.  St.  Rep.  22,  30  South.  466 ;  Fitzpatrick  v.  Brigman, 
130  Ala.  450,  30  South.  500,  133  Ala.  242,  31  South.  940; 
Lewis  V.  Watson,  98  Ala.  479,  39  Am.  St.  Rep.  82,  13  South. 
570,  22  L.  R.  A.  297;  Blight  v.  Schenck,  10  Pa.  285,  51  Am. 
Dec.  478. 

It  is  settled  law  that  the  fact  of  delivery  rests  in  intention, 
and  it  is  to  be  collected  from  all  the  acts  and  declarations 
***  of  the  parties,  having  relation  to  it:  Boykin  v.  Smith, 
65  Ala.  294 ;  Fitzpatrick  v.  Brigman,  130  Ala.  450,  30  South. 
500.  This  being  true,  it  would  seem  to  follow  that  declara- 
tions of  the  grantor,  made  contemporaneously  with  the  sign- 
ing and  acknowledgment  of  the  deed  and  explanatory  of  the 
subsequent  act  of  the  grantor  in  having  the  deeds  spread 
on  the  record,  would  be  competent  on  the  disputed  question 
of  delivery :  Gregory  v.  Walker,  38  Ala.  26 ;  McLure  v.  Cole- 
lough,  17  Ala.  89 ;  Law  v.  Law,  83  Ala.  432,  3  South.  752 ;  2 
Wharton  on  Evidence,  2d  ed.,  sec.  930. 

On  the  facts  disclosed  by  the  record  we  are  of  the  opinion 
that  the  court  erred  in  not  allowing  the  defendants  to  offer 
evidence  of  the  declarations  of  the  grantor.  The  case  is  dis- 
tinguishable from  that  of  Williams  v.  Higgins,  69  Ala.  517» 
There  the  deed  was  delivered  to  the  grantee. 
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The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded. 

Haralson,  Dowdell    and  Anderson,  JJ.,  concur. 


What  Constitutes  a  Delivery  of  a  Deed  is  the  subject  of  a  note  to  Brown 
Y.  Westerfield,  53  Am.  St.  Eep.  537.  The  record  of  a  deed  is  prima 
facie  evidence  of  its  delivery,  and  whoever  questions  this  must  as- 
sum«  the  burden  of  proving  that  it  was  not  delivered:  Dewitt  v. 
Shea,  203  111.  391,  96  Am.  St.  Eep.  311;  Gulf  Eed  Cedar  Lumber  Co. 
v.  O'Neal,  131  Ala.  117,  90  Am.  St.  Eep.  22;  Brady  v.  Huber,  197 
111.  291,  90  Am.  St.  Eep.  161;  Holmes  v.  McDonald,  119  Mich.  563. 
75  Am.  St.  Eep.  430. 


PELHAM  V.  CHATTAHOOCHEE  GROCERY  COMPANY. 

[146  Ala.  216,  41  South.  12.] 

BESCISSION  of  Sale  of  Obattels,  Condition  Bequired  to  Sup- 
port.— To  authorize  a  rescission  of  the  sale  of  chattels  on  the  ground 
of  fraud  on  the  part  of  the  vendee  so  that  a  recovery  in  detinue 
or  trover  can  be  supported,  these  things  must  be  proved:  1.  The  pur- 
chaser must,  at  the  time  of  the  transaction,  be  insolvent  or  in  failing 
circumstances;  2.  The  purchaser  must  have  had  either  a  preconceived 
design  not  to  pay  for  the  goods,  or  no  reasonable  expectation  of  being 
able  to  pay  for  them;  3.  He  must  have  intentionally  concealed  these 
facts  or  made  a  fraudulent  representation  in  regard  to  them;  4.  The 
sale  must  have  been  induced  by  the  fraudulent  representation  or 
concealment,     (p.  22.) 

BESCISSION — Burden  of  Proof. — To  sustain  the  rescission  of 
a  sale  of  goods  on  the  ground  of  fraud  on  the  part  of  the  vendee, 
the  seller  must  assume  the  burden  of  reasonably  satisfying  the  jury 
of  each  of  the  requirements  necessary  to  support  the  rescission,  (p. 
22.) 

BESCISSION  OF  SALE — Subvendee,  What  must  do  to  Prevent. 
Where  a  plaintiff  seeking  to  recover  goods  sold  by  him  offers  evi- 
dence prima  facie  sufficient  to  authorize  him  to  rescind  the  sale,  a 
■ubvendee  must  assume  the  burden  of  proof  that  he  purchased  from 
the  original  vendee  and  paid  value,     (p.  22.) 

PUBCHASEB  FOB  VALUE,  Who  is. — One  who  has  paid  in 
cash,  in  whole  or  in  part,  or  taken  property  in  payment  of  a  debt, 
is  a  purchaser  for  value  entitling  him  to  resist  the  recovery  of  property 
on  the  ground  that  the  original  vendor  is  entitled  to  rescind  the  sale 
for  fraud,     (p.  22.) 

BESCISSION,  Subvendee,  When  cannot  Beslst. — If  a  sub- 
vendee  receives  the  property  in  secret  trust  for  the  original  purchaser, 
such  subvendee  cannot  resist  the  rescission  of  the  original  sale  ex- 
cept  on  the  same  grounds  that  the  original  purchaser  could  have  re- 
sisted it.     (p.  22.) 

BESCISSION — Burden  of  Proof  Bespecting  Notice  of  the  Fraud. 
If  a  subvendee  resists  a  recovery  by  the  original  vendor  on  the 
ground  that  h«  is  entitled  to  rescind  the  original  sale  for  fraud,  and 
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proves  that  he  purchased  from  the  original  vendee  for  value,  the  first 
vendor  must  assume  the  burden  of  proving  that  the  subvendee,  before 
he  paid  the  consideration,  had  notice  of  the  fraud  or  knowledge  of 
facts  putting  him  on  inquiry,  which,  if  diligently  pursued,  would  have 
brought  him  to  the  Knowledge  of  the  plaintifif's  claim,     (p.  23.) 

RESCISSION  of  Sale  for  Fraud— Rights  of  Subvendees,  When 
not  Dependent  on  the  Amount  of  the  Consideration  Paid  by  Them. — 
If,  in  a  suit  by  a  vendor  of  property  to  recover  it  from  a  subvendee, 
the  latter  shows  that  he  purchased  for  value,  the  amount  paid 
by  him  is  not  material,  provided  he  parts  with  a  consideration  of 
some  value  as  distinguished  from  a  merely  good  consideration,  (p. 
23.) 

RESCISSION  Of  Sale  on  Account  of  Fraud. — ^Where  there  has 
been  a  regular  course  of  business  dealings  between  a  vendor  and  his 
vendee  consisting  of  sales  of  merchandise,  and  the  former  seeks  to 
recover  the  property  from  a  subvendee  on  the  ground  that  the  original 
sales  have  been  rescinded  for  fraud,  and  there  is  no' evidence  to  sho-vt 
under  which  purchase  the  property  sought  to  be  recovered  was  included, 
it  becomes  necessary  for  the  plaintiff  to  prove  that  he  was  entitled 
to  rescind  each  and  every  purchase  for  fraud,     (p.  25.) 

RESCISSION  OF  SALE,  Right  of  not  Waived  by  Demand  for 
Payment. — If  a  vendor  is  entitled  to  rescind  a  sale  for  fraud,  he  does 
not  waive  his  right  to  bo  rescind  by  demanding  the  payment  of  the 
purchase  price,     (p.  26.) 

Detinue  by  the  Chattahoochee  Grocery  Company  against 
the  defendant  Pelham  based  upon  the  plaintiff's  claim  that 
the  goods  were  purchased  of  him  by  C.  W.  Reeves,  and  that 
the  plaintiff  was  entitled  to  rescind  the  sale  for  fraud.  The 
judge  orally  instructed  the  jury  that  if  they  were  reasonably 
satisfied  from  the  evidence  that  at  the  time  Reeves  purchased 
the  goods  he  had  no  reasonable  expectation  of  being  able  to 
pay  for  them,  and  did  not  intend  to  do  so,  this  was  a  fraud 
on  the  plaintiff  entitling  him  to  rescind  the  sale  and  reclaim 
the  goods  without  reference  to  the  solvency  or  insolvency  of 
Reeves.  The  plaintiff  requested  the  court  to  give  in  writing 
the  following  charges : 

**  (1)  The  court  charges  the  jury  that,  if  they  believe 
from  the  evidence  that  at  the  time  of  the  purchase  from  the 
plaintiff  C.  W.  Reeves  was  insolvent,  or  in  failing  circum- 
stances, and  if  you  further  find  that  said  Reeves  knew  at  the 
time  he  was  insolvent  and  could  not  as  a  reasonable  man 
expect  to  pay,  or  that  he  was  insolvent  and  intended  not  to 
pay,  and  did  not  disclose  these  facts,  then  the  plaintiff  is  en- 
titled to  recover,  unless  the  evidence  reasonably  satisfies  your 
mind  that  Pelham  was  a  bona  fide  purchaser  without  notice. 
....  (3)  The  court  charges  the  jury  that  an  intentional 
concealment  on  the  part  of  Reeves  of  his  insolvency  or  finan- 
cial condition  is  per  se  fraudulent,  and  that  if  they  are  rear 
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sonably  satisfied  from  all  the  evidence  that  Reeves  intention- 
ally concealed  his  financial  condition  at  the  time  of  his  pur- 
chase of  the  goods  from  plaintiff,  and  was  in  failing  circum- 
stances, and  had  no  just  expectation  of  paying  for  the  goods, 
then  you  must  find  for  the  plaintiff,  unless  you  are  reasonably 
satisfied  from  the  evidence  that  Pelham  was  a  bona  fide  pur- 
chaser and  without  notice  of  such  insolvency  or  of  plaintiff's 
claim.  (4)  The  court  charges  the  jury  that  the  intent  to 
pay,  in  the  absence  of  a  reasonable  expectation  so  to  do, 
will  not  prevent  rescission,  if  Reeves  was  insolvent  or  in  fail- 
ing circumstances  at  the  time  of  the  purchase,  and  if  Pelham 
was  not  a  purchaser  for  value  of  the  goods  in  controversy. 
....  (10)  The  court  charges  the  jury  that  if  from  the  evi- 
dence they  find  that  the  purchase  by  Reeves  was  fraudulent, 
then  the  burden  is  upon  Pelham  to  reasonably  satisfy  you  that 
he  paid  value  for  the  goods. '  * 

W.  0.  Mulkley,  for  the  appellant. 

W.  L.  Lee  and  C.  D.  Carmichael,  for  the  appellee. 

*i»  WEAKLEY,  C.  0.  The  action  is  detinue,  to  recover 
divers  articles  of  merchandise  such  as  may  usually  be  found 
for  sale  in  a  grocery  store.  The  plaintiff  prevailed  in  the 
court  below  as  to  all  the  goods  sued  for,  and  the  defendant 
appeals.  The  claim  of  the  plaintiff  was  rested  on  the  conten- 
tion that  such  fraud  was  committed  by  one  Reeves,  the 
original  vendee,  in  the  purchase  of  the  goods,  that  as  vendor 
it  had  the  right  to  rescind  the  sale  and  reclaim  the  goods. 
The  defendant  resisted  a  recovery  upon  the  claim  that  the 
proof  did  not  satisfactorily  establish  fraud  in  the  purchase, 
or,  if  it  did,  that  he  was  a  purchaser  for  value  without  notice 
either  of  the  fraud  or  of  facts  sufficient  to  put  him  on  inquiry, 
which,  if  prosecuted,  would  have  given  him  such  notice.  The 
rules  ***  of  law  which  apply  in  a  case  of  this  kind — a  con- 
troversy between  a  vendor  seeking  to  reclaim  goods  and  an 
alleged  subvendee,  claiming  to  be  an  innocent  purchaser  for 
value  without  notice — have  been  announced  by  this  court  in 
a  series  of  cases  which  seem  to  plainly  settle  the  law  on  the 
Bubject  and  to  indicate  the  scope  and  nature  of  the  inquiry. 
These  cases  also  furnish  a  sufficient  guide  as  to  the  burden 
of  proof,  and  its  shifting  from  one  side  to  the  other,  as  the 
jury,  in  consideration  of  evidence  tending  to  support  the  one 
party  or  the  other,  passes  from  issue  to  issue  in  reaching  a 
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conclusion  upon  the  facts.  As  the  principles  settled  by  our 
previous  decisions  were  not  observed  upon  the  trial,  we  will 
announce  the  rules  which,  under  the  tendencies  of  the  evi- 
dence in  this  case,  should  be  held  steadily  in  mind  by  the 
court  when  admitting  evidence  or  delivering  instructions  to 
the  jury. 

To  authorize  the  rescission  of  a  sale  of  chattels  on  the 
ground  of  fraud  on  the  part  of  the  vendee,  so  that  a  re- 
covery may  be  had  in  detinue  or  trover  against  the  first  pur- 
chaser or  subpurchaser,  these  conditions  or  facts  must  be 
combined:  1.  The  purchaser  must,  at  the  time  of  the  transac- 
tion, have  been  insolvent  or  in  failing  circumstances;  2.  The 
first  purchaser  must  have  had  either  a  preconceived  design 
not  to  pay  for  the  goods  or  no  reasonable  expectation  of  being 
able  to  pay  for  them ;  3.  The  purchaser  must  have  inten- 
tionally concealed  these  facts  or  made  a  fraudulent  represen- 
tation in  regard  to  them ;  4.  The  sale  must  have  been  induced 
by  the  fraudulent  representation  or  concealment.  And  the 
burden  of  proof,  in  the  first  instance,  rests  upon  the  plaintiff 
to  reasonably  satisfy  the  jury  of  the  existence  of  each  of  the 
foregoing  requirements.  If  a  plaintiff  fails  to  carry  this 
burden  in  any  of  the  four  particulars,  a  recovery  cannot  be 
had,  either  against  the  original  vendee  or  another  claiming 
under  him,  whether  a  bona  fide  or  a  mala  fide  purchaser,  or 
even  a  stranger.  If  the  evidence  reasonably  satisfies  the  jury 
of  the  existence  of  each  of  the  essentials  above  stated,  it  is  in- 
cumbent upon  one  claiming  to  be  subvendee  to  show  that  he  is 
in  fact  a  purchaser  from  the  original  vendee,  and  that  he  paid 
^^*  value  for  the  goods;  and  whether  he  paid  cash,  in  whole 
or  in  part,  for  the  chattels,  or  took  them  in  payment  of 
a  debt  due  to  him  from  his  debtor,  he  would  be  a  purchaser 
for  value  within  the  meaning  of  this  rule.  If  the  jury  should 
believe  from  the  evidence,  including  all  the  facts  and  circum- 
stances, that  what  appeared  in  form  to  be  a  sale  and  convey- 
ance to  the  defendant  was  in  secret  trust  for  the  original  pur- 
chaser, then  the  same  principles,  and  those  only,  would  apply 
that  arise  in  this  class  of  cases  against  such  original  pur- 
chaser, since  one  holding  goods  under  a  pretended  sale  in 
secret  trust  for  the  original  purchaser  must  stand  in  the  shoes^ 
of  such  purchaser.  If  the  defendant  successfully  carries 
the  burden  as  above  indicated,  then  the  onus  shifts  to  the 
plaintiff  to  prove  to  the  reasonable  satisfaction  of  the  jury, 
that  the  defendant,  a  subpurchaser,  had  notice  of  the  fraud 
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when  he  purchased,  or  before  he  paid  the  purchase  money 
or  parted  with  the  consideration,  or  had  knowledge  of  facts 
putting  him  on  inquiry  which,  if  diligently  prosecuted,  would 
have  brought  him  to  a  knowledge  of  the  plaintiff's  claim. 

The  principles  of  law  which  obtain  in  a  contest  between 
a  creditor,  on  the  one  hand,  and  a  purchaser  from  his  failing 
debtor,  on  the  other,  are  not  applicable  in  this  case  and  similar 
cases.  The  motives  of  the  parties  are  not  material.  If  the 
defendant  be  a  purchaser  for  value  without  notice  or  knowl- 
edge of  facts  that  would  lead  to  notice,  it  is  not  important 
that  the  consideration  was  in  part  cash,  or  even  that  the 
price  paid  was  greatly  less  than  the  value  of  the  property, 
provided  he  parted  with  a  consideration  of  some  value  as  dis- 
tinguished from  a  merely  good  consideration.  There  might 
be  an  absence  of  good  faith,  in  that  the  purchase  by  the  de- 
fendant was  made  to  defraud  the  creditors  of  the  original 
vendee;  yet,  if  the  latter  committed  no  fraud  in  the  first 
purchase,  or  if  the  defendant  was  a  purchaser  for  value  with- 
out notice,  as  above  defined,  the  plaintiff  could  not  recover. 
These  rules  are  the  result  of  all  of  our  previous  decisions,  al- 
though they  will  not  be  found  stated  exactly  in  the  foregoing 
form ;  and  it  may  be  these  principles  will  not  all  be  found  to 
have  been  announced  in  any  one  case.  ^'-^  We  collect  these 
cases  from  which  the  principles  applicable  have  been  derived : 
I.oeb  V.  Fash,  65  Ala.  526 ;  Spira  v.  Homthall,  77  Ala.  137 ; 
Tlornthall  v.  Schonfeld,  79  Ala.  107 ;  Kyle  v.  Ward,  81  Ala. 
120,  1  South.  468;  LeGrand  v.  Eufaula  Nat.  Bank,  81  Ala. 
123,  60  Am.  Rep.  140,  1  South.  460;  Robinson  v.  Levi,  81  Ala. 
134,  1  South.  554;  Darby  v.  Kroell,  92  Ala.  607,  8  South. 
384;  Johnston  v.  Bent,  93  Ala.  160,  9  South.  581;  Traywick  v. 
Keeble,  93  Ala.  498,  8  South.  573 ;  Wilk  v.  Key,  117  Ala.  285. 
23  South.  6. 

The  earlier  cases  do  not  in  terms  require  that  the  sale  must 
have  been  induced  by  the  fraudulent  representation,  or  nm.st 
have  resulted  from  a  want  of  knowledge  on  the  part  of  the 
vendor  of  some  material  fact  which  the  purchaser  fraudu- 
lently concealed;  but  this  omission  is  explained  in  Darby 
v.  Kroell,  92  Ala.  607,  8  South.  384,  where  it  was  said:  "This 
absence  of  reference  to  the  familiar  doctrine  that  fraud  for 
which  a  contract  may  be  rescinded  must  have  conduced  to  its 
execution  is  due  to  the  fact  that  the  exigencies  of  those  cases 
did  not  require  a  consideration  of  that  qaestion;  there  being 
no  evidence  in  any  of  them  which  tended  to  show  that  the 
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seller  did  not  rely  on  the  statements  of  the  purchaser,  and  not 
to  the  idea  that  the  general  rule  waa  not  applicable  to  this 
class  of  cases.  There  is,  and  can  be,  indeed,  no  reason  why 
it  should  not  fully  obtain  in  a  case  like  this  and  defeat 
rescission  and  recovery,  when  the  jury  find  that,  though  false 
representations  have  been  made  and  fraudulent  concealments 
have  been  resorted  to,  the  seller  did  not  rely  or  act  on  such 
representation,  and  was  not  influenced  by  a  state  of  facts 
which  the  purchaser's  concealment  induced  him  to  believe 
existed. ' ' 

Before  treating  of  such  of  the  instructions  to  the  jury  as 
we  propose  to  specially  consider,  it  may  be  well  to  direct 
attention  to  the  tendencies  of  the  evidence.  The  goods  sued 
for  and  recovered  were  not  all  sold  at  the  same  time.  The 
plaintiff  began  to  extend  credit  to  Reeves,  the  original  pur- 
chaser, about  August  1,  1902,  and  the  goods  were  sold  to  him 
from  time  to  time  during  the  period  intervening  between  that 
date  and  April,  1903,  when  the  last  purchase  was  made.  The 
course  of  dealing  ^^^  was  that  plaintiff's  representative 
would  visit  Reeves  about  every  two  weeks,  collect  money  on 
account,  and  sell  him  other  goods,  if  he  desired  to  buy.  For 
some  months  before  his  failure  Reeves  had  owed  the  plaintiff 
as  a  result  of  their  method  of  dealing,  and  at  one  time  owed 
more  than  the  amount  of  the  indebtedness  which  existed  when 
he  failed.  At  no  time  prior  to  the  date  of  the  last  purchase, 
about  April  1, 19Q3,  did  Reeves  make,  or  was  he  asked  to  make, 
any  statement  as  to  his  financial  condition  to  the  plaintiff. 
On  several  occasions  plaintiff's  salesman  tried  to  sell  Reeves 
more  goods  than  the  latter  wanted,  and  this  was  true  on  the 
occasion  of  the  last  purchase,  at  which  time  Reeves  paid  him 
more  money  on  account  than  the  amount  of  the  then  purchase. 
Reeves  denied  having  made  any  statement  as  to  his  condi- 
tion at  any  time;  but  plaintiff's  representative  testified  that 
about  April  1,  1903,  and  prior  to  that  sale,  "Reeves  stated  to 
him  that  April  18th  would  be  pay  day  with  some  mill  hands 
near  there,  and  that  he  could  pay  him  some  considerable  sum 
on  his  account,  that  he  was  getting  along  well,  that  his  home 
was  paid  for,  that  he  owned  two  houses  and  was  making 
money,  and  that  the  mill  hands  owed  him."  There  seems 
to  have  been  no  effort  by  testimony  to  identify  any  of  the 
goods  sued  for  as  having  been  a  part  of  the  last  purchase, 
or  to  show  when  and  in  how  many  separate  transactions  the 
particular  goods  were  bought,  except  by  the  general  state- 
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ment  that  Reeves  purchased  the  goods  from  August  1,  1902, 
to  April  1,  1903,  The  failure  of  Reeves  occurred  about  two 
or  three  weeks  after  his  last  purchase  of  goods,  he  being  in- 
solvent, and  took  the  form,  according  to  the  defendant's  evi- 
dence, of  a  sale  by  Reeves  to  him  of  his  stock  of  goods,  ex- 
clusive of  book  accounts,  at  the  sum  of  five  hundred  dollars, 
of  which  the  sum  of  one  hundred  and  fifty  dollars  was  claimed 
to  have  been  paid  in  currency,  and  for  the  balance  of  the 
purchase  price  a  past  due  note  of  Reeves  for  three  hundred 
and  fifty  dollars  was  testified  to  have  been  surrendered.  The 
evidence  conflicted  as  to  the  value  of  the  stock,  and  the  plain- 
tiff introduced  evidence  of  a  statement  of  defendant  that  his 
purchase  included  the  book  accounts  also.  There  was  evi- 
dence that  after  the  failure  Reeves  was  collecting  the  ac- 
counts, and  ^^'*  that,  after  being  absent  a  few  days,  he  re- 
turned to  the  store  and  was  engaged  there;  the  defendant 
claiming  that  he  was  employed  as  a  clerk  merely.  The  plain- 
tiff's evidence  showed  that  Reeves  started  in  business  with  a 
small  stock,  which  gradually  increased;  that  the  stock  was 
open  to  plaintiff's  salesman,  and  that  he  could  plainly  see 
what  Reeves  had,  although  he  knew  nothing  about  the  book 
account ;  and  Reeves  testified  that  he  did  not  conceal  or  make 
any  effort  to  conceal  his  condition  from  Mays,  the  plaintiff's 
agent,  who  dealt  with  him;  that  Mays  visited  his  store  every 
two  weeks  before  the  failure  for  two  and  one-half  years,  and 
knew  what  he  had;  that  his  property  consisted  of  a  small 
homestead  worth  three  hundred  dollars,  his  stock  of  goods 
and  book  accounts,  and  that  Mays  often  desired  to  sell  him 
more  goods  than  he  would  buy. 

We  have  already  stated  the  rules  of  law  applicable  to 
a  controversy  of  this  character.  Situated  as  this  case  is, 
it  is  obvious  that  account  should  be  taken  of  the  circum- 
stance that  the  court  is  not  dealing  with  a  single  purchase, 
but  with  numerous  separate  purchases  covering  a  period  of 
nine  months,  and  that  to  obtain  a  proper  result  application 
of  the  true  principles  must  be  made  to  each  transaction. 
There  might  be  fraud  justifying  rescission  in  one  and  not  in 
another,  and  if  there  were  fraud  in  one  purchase  at  the  time 
it  was  made,  and  yet  the  purchase  price  was  thereafter  paid, 
most  clearly  there  could  be  no  rescission  of  that  particular 
sale.  Moreover,  if  there  was  fraudulent  concealment  or  mis- 
representation, and  this  was  not  relied  on  and  did  not  induce 
the  sale,  there  could  be  no  recovery ;  and  this  principle  might 
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operate  in  one  instance  to  defeat  recovery  of  goods  then  sold, 
and  not  do  so  in  another. 

The  charges  asked  on  both  sides  were  framed  without  refer- 
ence to  the  separateness  of  the  several  purchases,  and  were 
formulated  as  if  the  jury  were  dealing  with  the  last  purchase 
alone,  at  the  time  of  which  there  was  proof  of  representations 
as  to  the  financial  condition  of  Reeves.  We  will  not  under- 
take to  criticise  each  charge  given  and  refused,  as  what  we 
have  said  will  constitute  a  sufficient  guide  for  another  trial. 
We  are  not  prepared  to  say  the  general  charge  should  have 
been  given  for  the  defendant  ^^®  on  the  whole  case,  and  it 
was  upon  the  whole  case  that  it  was  asked.  Whether,  under 
the  evidence,  there  was  in  reality  a  sale  to  Pelham,  or  whether 
the  sale  was  in  secret  trust  for  Reeves,  was  a  question  of  fact 
for  the  jury,  and  will  be  an  inquiry  of  importance  if  a  case 
justifying  a  rescission  as  to  any  of  the  goods  be  made  out 
in  accordance  with  the  principles  of  law  herein  announced. 
It  was  likewise  a  question  for  the  jury  whether  Pelham  was  a 
purchaser  for  value  and  without  notice. 

That  portion  of  the  court's  general  charge  to  which  an 
exception  was  reserved  was  erroneous  in  declaring  that  upon 
the  hypothesis  stated  a  right  of  rescission  existed,  without 
reference  to  the  solvency  or  insolvency  of  Reeves.  One  of  the 
essentials  of  a  right  to  rescind  is  that  the  purchaser  must  have 
been  insolvent  or  in  failing  circumstances. 

Charges  1,  3  and  4,  given  for  the  plaintiff,  pretermit- 
ted inquiry  whether  the  alleged  fraud  of  the  vendee  induced 
the  vendor  to  sell  him,  and  were  improperly  given. 

Charge  10,  and  others  like  it,  postulating  a  finding  by  the 
jury  that  the  purchase  was  fraudulent,  might  well  have  been 
refused,  because  not  defining  to  the  jury  the  elements  con- 
stituting a  fraudulent  sale,  but  were  not  for  that  reason 
positively  erroneous,  since  their  misleading  tendency  might 
have  been  obviated  by  an  explanatory  charge. 

It  was  not  an  error  to  disallow  defendant  to  prove  that 
plaintiff  had  sought  to  collect  the  debt  from  Reeves,  or  to 
compromise  with  him,  before  bringing  this  suit.  A  creditor 
may  well  request  his  debtor  to  pay  for  goods  purchased,  and, 
it  payment  be  refused,  may  seek  rescission,  if  the  conditions 
justify  it.  A  creditor  does  not  waive  his  right  of  rescission 
by  requesting  payment  from  his  debtor.  The  creditor  took 
no  legal  action  against  Reeves,  and   did  nothing  inconsistent 
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with  the  exercise  of  his  right  of  rescission,  if  such  right  ex- 
isted. 

Revjersed  and  remanded. 

Tyson,  Simpson  and  Anderson,  JJ,,  concur. 


A  Fraudulent  Purchase  of  Goods  entitles  the  vendor  to  rescind  and 
to  recover  the  goods  as  his  own  by  an  action  of  replevin,  or  to 
recover  their  value  in  an  action  of  trover:  Sleeper  v.  Davis,  64  N. 
H.  59,  10  Am.  St.  Rep.  377;  Skinner  v.  Michigan  Hoop  Co.,  119  Mich. 
467,  75  Am.  St.  Rep.  413.  But  the  return  or  tender  of  the  amount 
received  on  account  of  the  sale  is  usually  a  condition  precedent  to 
maintaining  replevin:  Adam  Meldrum  etc.  Co.  v.  Stewart,  157  Ind. 
678,  87  Am.  St.  Rep.  240.  If  the  vendor  acts  promptly,  he  may  re- 
cover the  goods  or  their  proceeds  in  the  hands  of  a  receiver  of  the 
vendee  (Seeley  v.  Seeley-Howe-Le  Van  Co.,  130  Iowa,  626,  114  Am. 
St.  Rep.  452),  or  follow  the  money  derived  from  their  sale  into  the 
hands  of  the  sheriff  or  an  assignee  for  the  benefit  of  creditors:  Con- 
verse V.  Sickles,  146  N.  Y.  200,  48  Am.  St,  Rep.  790.  However,  a 
failure  of  the  vendor  to  pursue  his  right,  while  others  buy  the  goods 
of  the  vendee  when  clothed  with  apparent  title,  may  operate  as  a 
waiver  of  his  rights:  Leatherbury  v.  Connor,  54  N.  J.  L.  172,  33 
Am.  St.  Rep.  672. 


BIRMINGHAM  RY.  L.  &  P.  CO.  v.  ADAIMS. 

[146  Ala.  267,  40  South.  385.] 

CABBIEBS  OF  PASSENGERS,  Negligence  of,  When  SufK- 
Clently  Averred. — A  count  averring  that  the  plaintiff  was  injured 
while  a  passenger  upon  defendant's  railway,  in  a  mode  specified,  and 
that  these  injuries  were  proximately  caused  by  the  negligence  of  de- 
fendant's servants  in  and  about  the  carriage  of  the  plaintiff  as  a  pas- 
senger upon  the  railway  of  the  defendant,  is  not  open  to  objection 
because  of  the  generality  of  the  averment  of  negligence,     (p.  29.) 

PLEADING — Negligence,  Averment  of  Duty  of  the  Plaintiff, 
When  Unnecessary. — It  is  not  necessary,  in  an  action  against  a  car- 
rier of  passengers,  to  specifically  aver  that  the  defendant  owed  a  duty 
to  the  plaintiff  not  to  injure  him.  When  the  gravamen  of  the  action 
is  the  alleged  negligence  or  misfeasance  of  another,  it  is  sufficient, 
as  a  general  rule,  that  the  complaint  allege  the  facts  out  of  which 
the  duty  springs,  and  that  the  defendant  negligently  failed  to  do  and 
perform  tliem.     (pp.  29,  30.) 

PLEADING — The  Duties  Incident  to  Carriers  of  Passengers. — 
When  the  relation  of  carrier  and  passenger  is  shown,  the  duties  of 
the  former  will  be  inferred  without  being  specifically  pleaded,     (p.  30.) 

PLEADING. — Certainty  to  a  Common  Intent  is  all  that  is 
necessary  in  construing  a  pleading,     (p.  30.) 

PLEADING  that  Defendant  was  a  Common  Carrier,  When 
Need  not  be  Specifically  Averred. — A  pleading  averring  that  the 
plaintiff  was  a  passenger  on  the  defendant's  railway,  and  that  the 
injuries    of    which    he    complains    were    proximately    caused    by    the 


28  American  State  Reports,  Vol.  119.     [Alabama, 

negligence  of  the  defendant's  servants  in  and  about  the  carriage  of 
the  plaintiff  as  a  passenger  of  the  defendant,  sufficiently  avers  that 
the  plaintiff  was  accepted  as  a  passenger  of  defendant,  and  that 
it  undertook  the  service  of  carrying  him  as  such  passenger,  (pp.  30, 
31.) 

CONSTRUCTION  OF  WORDS.— The  Word  "Passenger" 
means  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier  on  the  payment  of  fare, 
or  what  is  accepted  as  an  equivalent  therefor,     (p.  31.) 

Action  to  recover  damages  resulting  to  plaintiff  from  the  col- 
lision of  defendant's  car  with  a  train  of  cars  on  the  Louisville 
and  Nashville  railroad  through  the  negligence  of  defendant's 
servants  and  agents.  The  first  and  second  count  alleged  the 
relation  of  carrier  and  passenger,  the  payment  of  fare  by  the 
latter,  the  collision,  the  negligence  of  the  servants  of  the  de- 
fendant, and  that  in  consequence  the  plaintiff  was  injured. 
Count  A  was  as  follows:  "Plaintiff  claims  of  the  defendant,  a 
body  corporate  doing  business  in  Jefferson  county,  state  of 
Alabama,  twenty-five  thousand  dollars  damages,  for  that  on, 
to  wit,  February  3,  1904,  plaintiff,  while  a  passenger  upon  de- 
fendant's railway,  at  or  pear  a  station  known  as  the  *L.  & 
N.  Crossing,'  between  Birmingham  and  Gate  City,  in  the 
county  and  state  aforesaid,  was  injured  as  follows:  Plaintiff 
was  bruised  and  mashed,  shocked,  and  otherwise  injured 
about  his  face,  back,  legs,  head,  stomach,  eyes,  and  other 
parts  of  his  person.  His  back  was  wrenched  and  sprained. 
He  was  scarred,  crippled  and  disfigured.  His  right  eyesight 
was  permanently  impaired.  His  nervous  system  was  wrecked, 
thereby  causing  plaintiff  to  endure  very  great  mental  and 
physical  pain  and  suffering,  and  permanently  rendering 
plaintiff  less  able  to  earn  a  livelihood.  Plaintiff  avers  said 
injuries  to  have  been  proximately  caused  by  the  negligence 
of  the  defendant's  servants  in  and  about  the  carriage  of 
the  plaintiff  as  a  passenger  of  the  defendant."  Count  B 
differed  from  count  A  only  in  the  allegation  that  the  negli- 
gence of  the  defendant's  servants  was  willful,  wanton  and 
intentional. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  the  appellant. 

Denson  &  Denson  and  W.  E.  Fort,  for  the  appellee. 

^''0  WEAKLEY,  C.  J.  There  is  no  bill  of  exceptions  in 
the  record,  and  the  appeal  is  prosecuted  to  review  rulings 
on  demurrer  to  the  four  counts  of  the  complaint.  No  argu- 
ment or  citation  of  authority  is  necessary  to  demonstrate  that 
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the  demurrers  to  counts  1  and  2  were  properly  overruled. 
The  important  and  controlling  question  arises  upon  count  A, 
added  by  amendment.  Count  B  is  identical  with  the  former 
in  its  essential  averments,  except  that,  instead  of  simple  negli- 
gence, it  charges  willful,  wanton,  or  intentional  misconduct, 
and  the  principles  to  be  announced  with  reference  to  count 
A  will  also  apply  to  count  B. 

Many  grounds  of  demurrer  were  assigned,  but  the  only 
ones  we  deem  it  necessary  to  discuss,  although  all  have  been 
considered,  are  the  following:  1.  It  does  not  appear  what 
duty  defendant  owed  the  plaintiff ;  2.  It  does  not  appear  with 
sufficient  certainty  wherein  or  how  defendant  violated  any 
duty  it  owed  the  plaintiff;  and  3.  For  that  the  relation  exist- 
ing between  plaintiff  and  defendant  is  not  averred  with  suffi- 
cient certainty,  in  that  the  count  fails  to  allege  defendant 
was  a  common  carrier. 

Count  A  avers  that  the  plaintiff  "while  a  passenger  upon 
defendant's  railway,"  was  injured  in  a  way  specified,  and 
that  his  injuries  were  proximately  caused  by  the  negligence 
of  the  defendant's  servants  "in  and  about  the  carriage  of  the 
plaintiff  as  a  passenger  of  the  defendant."  Upon  the  au- 
thority of  Armstrong  v.  Montgomery  Street  Ry.  Co.,  123  Ala. 
233,  26  South.  349,  and  cases  therein  cited,  it  must  be  held 
that  the  count  was  not  open  to  the  objection  because  of  the 
generality  of  its  averment  of  negligence.  Nor  was  it  neces- 
sary to  ^"^^  specially  aver  that  defendant  owed  a  duty  to  the 
plaintiff  not  to  injure  him.  It  has  long  been  settled  in  this 
state  that  "when  the  gravamen  of  the  action  is  the  alleged 
nonfeasance  or  misfeasance  of  another,  as  a  general  rule, 
it  is  sufficient,  if  the  complaint  aver  the  facts  out  of  which 
the  duty  springs  and  that  the  defendant  negligently  failed 
to  do  and  perform,"  etc. :  Leach  v.  Bush,  57  Ala.  145;  Mobile 
etc.  Ry.  Co.  v.  Crenshaw,  65  Ala.  566.  And  when  the  facts 
out  of  which  the  duty  is  supposed  to  spring  are  averred,  and 
these  facts  show  a  duty  to  the  plaintiff  not  negligently  to  in- 
jure him,  the  pleading  is  sufficient  (under  our  liberal  rules, 
which  authorizes  averments  in  their  nature  little  more,  if  any- 
thing, than  legal  conclusions)  as  against  a  demurrer  com- 
plaining that  no  duty  is  shown.  The  duties  incident  to  a 
carriage  of  passengers,  when  the  relation  is  shown,  will  be 
inferred  without  being  specially  pleaded :  Evansville  &  C.  R. 
Co.  V.  Duncan,  28  Ind.  441,  92  Am.  Dec.  322. 
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The  inquiry  then  arises  whether  the  facts  averred  in  count 
A  show  the  relation  of  carrier  and  passengers  between  the 
plaintiff  and  defendant.  In  construing  the  count,  it  must  be 
remembered  that  certainty  to  a  common  intent  is  all  that  is 
necessary:  Louisville  etc.  R.  R.  Co.  v.  Hall,  91  Ala.  112,  24 
Am.  St.  Rep.  863,  8  South.  371.  All  pleadings  should  be  as 
brief  as  is  consistent  with  perspicuity  and  the  presentation 
of  the  facts  in  an  intelligible  form,  and  "no  objection  can  be 
allowed  for  defect  of  form,  if  acts  are  so  presented  that  a  ma- 
terial issue  of  law  or  fact  can  be  taken  by  the  adverse  party 
thereon":  Code  1896,  sec.  3285.  Although  the  count  does 
not  aver  that  the  defendant  was  a  common  carrier,  yet  it  does 
show  in  brief  and  intelligible  form  that  the  plaintiff  was  "a 
passenger  upon  defendant's  railway,"  and  that  the  injuries 
of  which  he  complains  were  "proximately  caused  by  the 
negligence  of  the  defendant's  servants  in  and  about  the  car- 
riage of  the  plaintiff  as  a  passenger  of  the  defendant."  A 
common  carrier  of  passengers  is  one  who  is  engaged  in  a  pub- 
lic calling,  which  imposes  upon  ^''^  him  the  duty  to  serve  all 
\i^'ithout  discrimination:  6  Cyc.  533.  But  he  need  not  be  a 
common  carrier  in  order  to  make  him  liable  for  negligent  in- 
jury to  his  passenger  whom  he  actually  accepts  and  under- 
takes to  carry.  For  instance,  if  a  railroad  company  permits 
a  passenger  to  ride  upon  a  freight  train,  it  is  liable  to  him  for 
negligently  injuring  him,  although  not  required  to  transport 
the  passenger  on  such  train,  and  not  a  common  carrier  of  pas- 
sengers as  to  that  means  of  transportation:  International  & 
G.  N.  Ry.  Co.  V.  Irvine,  64  Tex.  529,  and  authorities  there 
cited;  Whitehead  v.  St.  Louis  I.  M.  &  S.  Ry.  Co.,  99  Mo.  263, 
11  S.  W.  751,  6  L.  R.  A.  409. 

Giving  count  A  a  reasonable  construction,  free  from  nar- 
rowness or  mere  verbal  criticism,  we  hold  that  it  at  least 
showed  plaintiff  was  accepted  as  a  passenger  of  the  defend- 
ant, and  that  defendant  undertook  the  service  of  carrying 
him  as  such  passenger.  Upon  these  facts,  the  duty  not  negli- 
gently to  injure  him  arises ;  and,  the  complaint  averring  that 
defendant's  servants  in  and  about  the  service  of  carrying  him, 
by  their  negligence  injured  him,  the  count  states  a  cause 
of  action,  and  was  not  open  to  any  of  the  grounds  of  de- 
murrer assigned  to  it.  It  was  not  necessary  to  aver  that  de- 
fendant was  a  common  carrier;  that  is,  was  required  to  carry 
all  who  applied  for  transportation.  It  was  sufficient  to  make 
it  appear  that  at  the  time  of  the  injury  plaintiff  was  actually 
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a  passenger  and  was  being  transported  as  such,  and  that  his 
injuries  were  due  to  the  negligence  of  defendant's  servants 
as  averred  in  count  A.  Pro  hac  vice,  defendant  was  a  car- 
rier, owing  to  plaintiff  the  duty  of  that  relation:  Atlantic 
&  Pac.  R.  R.  Co.  V.  Laird,  58  Fed.  760,  7  C.  C.  A.  489.  The 
word  "passenger,"  ex  vi  termini,  means  "one  who  travels  in 
some  public  conveyance  by  virtue  of  a  contract,  express  or 
implied,  with  the  carrier,  on  the  payment  of  fare  or'  that 
which  is  accepted  as  an  equivalent  therefor":  Pennsylvania 
R.  R.  Co.  V.  Price,  96  Pa.  256;  Norfolk  &  W.  R.  R.  Co.  v. 
Tanner,  100  Va.  379,  41  S.  E.  721 ;  6  Words  and  Phrases  Judi- 
cially Defined,  5218,  5219.  Some  of  the  ^''^  authorities  as- 
sert that  the  word,  when  used  in  reference  to  carriage  by  a 
railroad,  imports  a  person  whom  said  transportation  agency 
in  the  performance  of  its  duty  as  a  common  carrier  has  con- 
tracted to  carry:  Patterson's  Railway  Accident  Law,  204; 
Schepers  v.  Union  D.  R.  R.  Co.,  126  Mo.  665,  29  S.  W.  712. 
The  exigencies  of  this  case  do  not  require  us  to  go  that  far, 
and  we  reserve  our  opinion  upon  that  proposition  until  it  be- 
comes necessary  to  decide  it. 

Upon  the  foregoing  considerations,  count  A  must  be  held 
to  have  been  good;  and  count  B  falls  within  the  influence  of 
the  same  principles.  No  error  appearing,  let  the  judgment 
be  affirmed. 

All  the  justices  concur. 


A  Complaint  Which  Alleges,  in  substance,  that  the  railway  car  in 
which  the  plaintifif  was  traveling  was  derailed  through  the  negli- 
gence of  the  railway  company  and  its  servants,  is  sufficient  without 
stating  the  particular  acts  of  negligence  which  caused  the  derailment 
and  the  injury:  Gulf  etc.  Ey.  Co.  v.  Wilson,  79  Tex.  371,  23  Ara.  St. 
Bep.  345. 
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BALL  V.  MOBILE  LIGHT  AND  POWER  COMPANY. 

[146  Ala,  309,  39  South.  584.] 

STREET  RAILWAYS,  Custom  of  to  Carry  Children  Without 
Compensation. — In  an  action  against  a  street  railway  company  to 
recover  for  injuries  to  a  child,  it  is  competent  for  the  plaintiff  to 
show  the  general  custom  of  the  defendant  not  to  charge  fare  for 
children  of  the  plaintiff's  age.     (p.  32.) 

STREET  RAILWAYS,  Liability  of  for  Injuries  to  Children 
for  Whose  Carriage  No  Fare  is  Paid. — Where  it  is  the  custom  of  a 
street  railway  to  carry  children  without  the  payment  of  fare  when 
riding  with  older  persons,  there  is  no  doubt  that  the  relation  of 
carrier  and  passenger  exists  between  the  railway  and  the  children, 
making  the  railway  companies  answerable  for  injuries  to  children 
due  to  the  negligence  of  the  former's  servants,     (p,  33.) 

STREET  RAILWAYS — Negligence,  When  a  Question  for  the 
Jury. — If  in  an  action  against  a  street  railway  company  for  injuries 
to  a  child,  the  evidence  tends  to  show  that  the  car  was  stopped  with 
unusual  suddenness  and  a  jerk,  and  by  such  sudden  stopping  the  child 
was  thrown  from  the  seat  and  injured,  the  court  cannot  say,  as  a 
matter  of  law,  that  the  defendant's  servants  were  not  guilty  of  neg- 
ligence,    (p.  33.) 

Action  by  a  child  by  its  next  friend  to  recover  for  in- 
juries alleged  to  be  due  to  the  negligence  of  the  defendant 
while  the  plaintiff  was  being  carried  as  a  passenger.  The 
trial  court  told  the  jury  to  return  a  vierdict  for  the  defendant; 
the  plaintiff  appealed. 

McAlpine  &  Robinson,  for  the  appellant. 

Gregory  L.  and  H.  T.  Smith,  for  the  appellee. 

***  DOWDELL,  J.  No  questions  on  the  pleadings  are 
presented  by  the  record  for  our  consideration.  The  plea  of 
not  guilty  was  filed  to  the  complaint,  and  on  this  issue  alone 
the  case  was  tried.  Upon  the  conclusion  of  the  plaintiff's 
evidence,  the  defendant  offering  no  testimony,  the  trial  court, 
at  the  request  of  the  defendant,  gave  the  general  affirmative 
charge  in  its  favor. 

The  plaintiff's  evidence  showed  that  the  plaintiff  was  a 
child  under  four  years  of  age,  and  at  the  time  of  the  alleged 
accident  was  riding  on  the  defendant's  street  railway  car,  ac- 
companied by  his  mother,  who  had  paid  her  fare  as  a  passen- 
ger on  said  car.  No  fare  had  been  paid  for  the  child,  and  in 
this  connection  it  was  competent  for  the  plaintiff  to  show  a 
general  custom  on  the  part  of  the  defendant  not  to  charge 
fare  for  the  carriage  of  children  of  plaintiff's  age.    And,  un- 


Nov.  1905.]         Ball  v.  Mobile  Light  etc.  Co.  33 

der  such  circumstances,  we  think  there  can  be  no  doubt  of  the 
existence  of  the  relationship  of  passenger  and  carrier  between 
the  child  and  the  defendant.  In  the  present  case  there  was 
evidence,  however,  tending  to  show  that  the  plaintiff  was  a 
passenger,  irrespective  of  proof  of  a  custom  above  adverted  to. 
Rufus  Williamson  testified  that  "there  were  about  seven  or 
eight  passengers  on  the  car,  and  this  little  boy,  Freddie  Ball, 
was  one  of  the  passengers. "  With  this  testimony  in,  the  ques- 
tion of  passenger  vel  non  was  a  question  for  the  jury. 

There  was  evidence  tending  to  show  that  the  car  was 
stopped  with  unusual  suddenness  and  a  jerk,  and  by  the  sud- 
den stopping  of  the  car  the  child  was  thrown  from  the  seat 
and  injured.  On  this  evidence  the  question  of  negligence  in 
the  manner  of  stopping  the  car  by  the  defendant's  servant  was 
one  for  the  determination  of  the  ^^^  jury,  and  the  court  could 
not  say  as  a  matter  of  law  that  the  defendant's  servant  was 
not  guilty  of  negligence.  It  follows,  therefore,  that  the  court 
erred  in  giving  the  general  affirmative  charge  for  the  defend- 
ant. 

Reversed  and  remanded. 

Haralson,  Anderson  and  Denson,  JJ.,  concur. 


A  Bailroad  Company  is  liable  to  persons  whom  it  accepts  for  trans- 
portation and  from  whom  it  demands  no  fare  to  the  same  extent 
that  it  is  liable  to  passengers  who  pay  fare:  Cleveland  etc.  Ey.  Co. 
V.  Ketcham,  133  Ind.  346,  36  Am.  St.  Kep.  550;  Kussell  v.  Pittsburgh 
etc.  By.  Co.,  157  Ind.  305,  87  Am.  St.  Rep.  214.  As  to  the  application 
of  this  rule  to  children,  see  the  note  to  Illinois  Cent.  B.  R.  Co.  v. 
O'Keefe,  61  Am.  St.  Eep.  100. 

The  Presumption  of  Negligence  arising  from  a  sudden  starting  or 
stopping  of  a  railway  car  to  the  injury  of  passengers  therein  is  dis- 
cussed in  the  note  to  Cincinnati  Traction  Co.  v.  Holzenkamp,  113  Am. 
St.  Eep.  1023. 

Am.  St.  Eep.,  Vol,  119—3 
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TUTWILER   COAL,    COKE   AND   IRON   COMPANY  v. 

NICHOLS. 

[146  Ala.  364,  39  South.  762.] 

LIMITATION  OF  ACTIONS  to  Recover  Damages  for  the  Pol- 
lution  of  Watercourses. — Under  subdivision  6  of  section  280fi  of  the 
Code  of  Alabama  of  1896,  a  riparian  proprietor  ia  not  entitled,  in 
an  action  to  recover  damages  for  the  pollution  of  a  stream,  to  re- 
cover for  any  damages  accruing  more  than  one  year  prior  to  the 
commencement  of  the  action,  but  large  latitude  and  discretion  are 
allowed  to  the  jurors  in  the  separation  of  damages  accruing  within 
twelve  months  from  those  suflfered  before  that  time.     (p.  38.) 

EVIDENCE  in  an  Action  to  Eecover  Damages  for  the  Pollu- 
tion of  a  Watercourse — Limitations  of  Actions. — Though  a  riparian 
proprietor  is  not  entitled  to  recover  damages  for  the  pollution  of  a 
watercourse  except  for  one  year  next  before  the  commencement  of 
the  action,  yet  evidence  of  the  condition  of  the  stream  both  prior 
to  that  year  and  subsequently  to  the  commencement  of  the  suit  is 
relevant  and  competent  for  the  purpose  of  showing  the  effect  of  the 
deposits  on  the  land  and  in  the  river,     (p.  38.) 

EVIDENCE  of  Crops  Eaised  on  Land  and  Their  Value  is  ad- 
missible in  an  action  to  recover  damages  for  the  pollution  of  a  water- 
course by  casting  debris  therein,  as  tending  to  show  the  nature  and 
character  of  the  land  and  what  it  is  adapted  to,  and  thereby  shedding 
light  on  its  value,     (p.  39.) 

EVIDENCE  of  the  Odor  Given  to  a  Watercourse  by  deposits 
made  therein  is  admissible  in  an  action  to  recover  damages  for  its 
pollution,     (p.  39.) 

DAMAGES,  Fish  in  Stream  as  Adding  to. — In  an  action  by  a 
riparian  proprietor  to  recover  for  the  pollution  of  a  watercourse,  it 
is  admissible  for  him  to  show  that  the  fish  in  the  stream  had  de- 
creased and  his  catch  thereof  had  become  less,  though  he  has  no  title 
in  the  fish  until  caught,     (p.  39.) 

EVIDENCE,  Excluding  on  Motion. — Where  objection  is  not 
made  to  evidence  or  on  the  question  calling  for  it,  it  is  not  a  matter 
of  right  in  a  party  against  whom  it  is  given  to  have  it  excluded  on 
motion,     (p.  39.) 

DAMAGES — Evidence  Eespecting  Lands  not  Injured. — ^In  an 
action  to  recover  damages  for  the  pollution  of  a  watercourse,  a  deed 
conveying  land  to  the  plaintiff  is  admissible,  though  such  land  is 
not  touched  by  the  river,  if  it  adjoins  other  lands  of  the  plaintiff 
and  the  whole  forms  one  farm  and  the  river  flows  through  each  of 
the  other  tracts,     (p.  39.) 

JUEY  TRIAL — ^Abstract  Instructions. — A  charge  which  is  ab- 
stract may,  for  that  reason,  be  properly  refused.  Hence  it  is  not 
error  to  refuse  to  charge  a  jury  that  if  the  plaintiff's  fish-traps  were 
80  constructed  as  to  prevent  the  passage  of  fish  up  the  stream,  he 
cannot  recover,  there  being  no  evidence  offered  by  either  party  re- 
specting the  manner  of  the  construction  of  such  traps,     (p.  40.) 

JUEY  TEIAIi — ^Error  in  Refusing  Charge  Eespecting  the  Limi- 
tation of  Actions. — It  is  reversible  error  <to  refuse  to  instruct  a  jury 
that  the  plaintiff  cannot  recover  damages  accruing  more  than  one 
year  prior  to  the  commencement  of  the  action  when  the  statute  of 
limitations  restricts  the  recovery  to  such  year.     (p.  40.) 
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JUBT  TRIAL — ^Instruction  as  to  Damages,  When  Properly  Re- 
fused.— In  an  action  by  a  riparian  proprietor  to  recover  damages  for 
the  pollution  of  a  watercourse,  it  is  not  error  to  refuse  to  charge  the 
jury  that  if  they  believe  from  the  evidence  that  prior  to  August, 
1901,  the  plaintiff's  land  had  been  injured  by  deposits  and  the  waters 
of  the  river  had  been  rendered  as  impure  as  they  were  when  the  suit 
was  brought,  the  plaintiff  cannot  recover,     (p.  40.) 

DAMAGES — Jury  Trial — Instructions  as  to  Excluding  Evidence 
of  Crops,  When  Should  be  Given. — An  instruction  that  if  the  jury 
believe  from  the  evidence  that  the  injury  to  plaintiff's  land  was 
permanent,  there  can  be  no  recovery  by  him,  so  far  as  his  lands 
are  concerned,  for  the  loss  of  his  crops,  but  only  for  the  permanent 
injury  to  his  lands,  should  not  be  refused,  where  there  was  no  evi- 
dence that  the  plaintiff  lost  the  crop  by  deposits  or  overflow,  but 
the  tendency  of  the  evidence  was  to  show  that  by  deposits  and  over- 
flow the  land  was  rendered  less  fertile  and  productive  and  its  yields 
diminished,  the  action  being  one  to  recover  damages  for  the  pollu- 
tion of  a  watercourse  by  the  depositing  of  debris  therein,     (p.  40.) 

Action  by  the  plaintiff  corporation  to  recover  damages  for 
polluting  a  watercourse  and  depositing  debris  therein.  The 
complaint  alleged  the  plaintiff  to  be  the  owner  of  the  land  de- 
scribed therein,  through  and  along  the  side  of  which  flowed 
the  channel  of  Little  Warrior,  a  river  having  a  well-defined 
channel ;  that  the  river  furnished  a  large  supply  of  constantly 
flowing  pure  and  wholesome  water ;  that  the  lands  of  the  plain- 
tiff were  naturally  fertile  and  could  be  profitably  devoted  to 
agriculture  and  horticulture,  but  were  overflowed  by  the  wa- 
ters of  the  river;  that  the  defendant  had  caused  to  be  placed 
in  the  channel  of  the  river  or  its  tributaries  large  quantities 
of  refuse,  waste,  and  poisonous  matter  from  its  mines  and 
other  industries,  which  matter  has  been  carried  down  by  the 
waters  of  said  river  and  its  tributaries  and  deposited  upon 
plaintiff's  land,  which  were  overflowed  by  said  stream  and 
greatly  damaged ;  that  said  water  was  siiitable  to  be  used  for 
domestic  purposes,  but  by  its  pollution  by  the  acts  of  the  de- 
fendant had  become  useless  to  plaintiff  for  domestic  purposes 
and  rendered  impure  and  unwholesome,  and  so  poisoned  and 
polluted  that  it  gave  off  foul  and  unpleasant  odors  when 
passing  by  or  through  such  land,  and  rendered  plaintiff's 
j)remises  unhealthful;  that  such  waters  had  become  poisonous 
and  destructive  to  its  domestic  animals.  Count  3  of  the  com- 
plaint alleged  that  a  large  part  of  plaintiff's  land  had  been 
and  was  arable  and  under  cultivation,  and  before  the  griev- 
ance complained  of  was  productive,  and  there  grew  thereon 
large  and  valuable  agricultural  and  horticultural  crops ;  that 
he  had  thereon  a  comfortable  home  and  outhouses  and  other 
farm  buildings;  that  he  had  in  the  stream  a  large  and  valu- 
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able  fishery  or  fish-trap  from  which  he  caught  large  quantities 
of  valuable  fish,  and  that  there  were  on  the  lands  many  varie- 
ties of  fish  which  afforded  pleasure  and  profit  to  catch,  but 
that  barriers  which  the  defendant  caused  to  be  placed  in  the 
channel  of  the  river  consisting  of  large  quantities  of  waste, 
refuse,  and  poisonous  matters  from  its  mines  and  industries, 
which  matter  was  carried  down  by  the  waters  of  the  river  and 
deposited  on  the  land  of  the  plaintiff,  rendering  it  less  produc- 
tive and  profitable  and  more  difficult  to  cultivate,  and  in- 
juriously affecting  the  health  of  plaintiff's  family  and  tenants, 
and  causing  fish  to  become  less  numerous  and  to  leave  the 
stream,  thereby  destrojnng  the  value  of  plaintiff's  fishery; 
that  by  the  filling  up  of  the  bed  of  the  stream  by  such  de- 
posits his  fish-trap  had  been  greatly  injured  and  rendered 
less  valuable;  that  there  was  valuable  water-power  in  the 
stream  which  had  also  been  rendered  less  valuable  by  such 
acts  of  the  defendant  and  the  filling  up  of  the  channel  of  the 
stream  therefrom. 

Demurrers  were  filed  to  the  complaint  on  various  grounds, 
the  seventh  of  which  was  that  it  did  not  appear  that  the  fill- 
ing of  the  channel  of  the  stream  was  caused  by  defendant's 
act.  The  pleas  were  the  general  issue  and  the  statute  of 
limitations.  The  evidence  tended  to  support  the  plaintiff's 
complaint. 

Defendant  requested  charges  which  were  refused  by  the 
court,  and  which  are  as  follows : 

**  (1)  I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe, 
from  the  evidence,  that  the  plaintiff's  fish-trap  is  not  so  con- 
structed as  to  permit  fish  to  pass  through  or  around  same,  you 
can  find  no  damages  to  plaintiff  on  account  of  injury  to  his  fish- 
ery; (2)  I  charge  you,  gentlemen  of  the  jury,  that  in  this 
case  there  can  be  no  recovery  by  the  plaintiff  in  this  case  for 
any  damages  done  to  him  or  his  lands  by  defendant  for  more 
than  one  year  prior  to  the  bringing  of  this  suit;  (3)  I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe,  from  the  evi- 
dence, that  prior  to  August,  1901,  the  plaintiff's  lands  had 
been  as  greatly  injured  by  deposits  of  refuse  and  deleterious 
matter,  and  the  waters  of  the  river  had  been  rendered  as  im- 
pure as  they  were  at  the  time  this  suit  was  brought,  plaintiff 
cannot  recover;  (4)  I  charge  you,  gentlemen  of  the  jury,  that 
if  you  believe,  from  the  evidence,  that  the  injury  to  plain- 
tiff's land  is  permanent,  there  can  be  no  recovery  by  plain- 
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tiff,  so  far  as  his  lands  are  concerned,  for  the  loss  of  his 
crops,  but  only  for  the  permanent  injury  to  his  lands." 
Verdict  and  judgment  for  the  plaintiff;  defendant  appealed. 

Benners  &  Benners,  for  the  appellant* 

Frank  S.  White  &  Sons,  for  the  appellee. 

s''®  DENSON,  J.  Action  on  the  case  by  R.  B.  Nichols, 
plaintiff,  against  the  Tutwiler  Coal,  Coke  and  Iron  Company, 
defendant,  to  recover  damages  for  the  pollution  of  a  stream 
of  water  and  alleged  injuries  to  realty.  Plaintiff  owned  a 
tract  of  land  in  Jefferson  county  through  which,  or  by  the 
side  of  which,  flowed  the  Little  Warrior  river.  Five  Mile 
creek  and  Village  creek  are  tributaries  of  Little  Warrior  river. 
Plaintiff's  land  was  located  down  the  river,  between  five  and 
seven  miles  distant  from  the  mouth  of  Five  Mile  creek,  and 
two  miles  distant  from  the  mouth  of  Village  creek.  Plaintiff 
owned  the  surface  of  the  lands  alleged  in  the  complaint  as 
belonging  to  him.  The  minerals  underneath  belonged  to  an- 
other party.  On  Prude  Branch,  which  flowed  into  Five  Mile 
creek,  the  defendant  operated  a  coal-washer  of  four  hundred 
tons  capacity  per  day.  The  washer  was  near  the  defendant's 
coal  mine.  The  coal  was  carried  from  defendant's  mine  and 
put  into  the  washer  after  being  ground  up,  and  was  subjected 
to  the  action  of  water,  which  separated  the  coal  from  the  im- 
purities in  it,  and  the  water  and  impurities  flowed  from  the 
A^asher  back  into  Prude  Branch,  The  washer  was  constructed 
on  the  branch  in  1897.  There  are  ten  other  coal-washers  be- 
longing to  other  companies,  located  on  Five  Mile  creek  and  its 
tributaries,  and  five  on  Village  creek.  All  of  them  were  con- 
structed in  a  period  ranging  from  1893  to  1900.  The  ca- 
pacity of  all  the  washers  on  Five  Mile  creek  and  its  tribu- 
taries, including  defendant's  washer,  was  seven  thousand  five 
hundred  tons  daily.  The  complaint  does  not  refer  to  any 
washer  except  the  defendant's.  It  is  averred  in  the  com- 
plaint that  Little  Warrior  river  naturally  furnished  a  large 
supply  of  constantly  flowing,  pure  and  wholesome  water;  that 
much  of  plaintiff's  land  is  overflowed  by  the  river.  It  fur- 
ther shows  that  defendant  ''^^  placed,  or  caused  to  be  placed, 
in  the  channel  of  the  river,  or  the  tributaries  thereof,  above 
plaintiff's  land,  large  quantities  of  waste,  refuse,  and  poison- 
ous matter  from  its  mines  or  other  industries,  and  that  said 
waste,  refuse  and  poisonous  matter  was  carried  by  the  w^ 


38  American  State  Reports,  Vol.  119.     [Alabama, 

ter  of  the  river  down  to  and  deposited  on  plaintiff's  land, 
rendering  the  land  less  productive,  more  difficult  to  culti- 
vate, polluting  the  stream,  etc. 

The  demurrer  filed  to  the  amended  complaint  was  over- 
ruled. The  overruling  of  the  demurrer  is  assigned  as  er- 
ror, but  the  appellant  in  its  brief  only  insists  on  the  seventh 
ground  of  the  demurrer  to  the  third  count.  Construing  the 
count  as  a  whole,  it  is  obvious  that  the  demurrer  was  not 
well  made.  The  principles  of  law  which  underlie  and  con- 
trol the  case  in  its  main  features  have  been  so  explicitly  stated 
and  elaborately  discussed  in  the  cases  of  Tennessee  Coal 
etc.  Ry.  Co.  v.  Hamilton,  100  Ala.  252,  46  Am.  St.  Rep.  48, 
14  South.  167 ,  Drake  v.  Lady  Ensley  Coal  etc.  Ry.  Co.,  102 
Ala.  501,  48  Am.  St.  Rep.  77,  14  South.  749,  24  L.  R.  A.  64, 
and  in  the  cases  referred  to  in  those  cases,  that  we  deem  it 
unnecessary  to  enter  again  upon  a  discussion  of  them. 

The  case  was  tried  on  the  general  issue  and  a  plea  of  the 
statute  of  limitations  of  one  year  filed  by  the  defendant. 
The  evidence  was  in  conflict  upon  the  question  as  to  whether 
the  washer  of  the  defendant  caused  any  damage  to  the  plain- 
tiff and  also  upon  the  extent  of  the  damage.  The  action  is 
case,  and  with  respect  to  the  statute  of  limitations  it  falls  un- 
der subdivision  6  of  section  2801  of  the  Code  of  1896.  Dam- 
ages which  accrued  more  than  a  year  prior  to  the  commence- 
ment of  the  suit  are  not  recoverable.  **But  much  latitude 
and  discretion  are  allowed  to  juries  in  the  separation  of 
damages  accruing  within  the  twelve  months  from  those  suf- 
fered before  that  time":  Hughes  v.  Anderson,  68  Ala.  280, 
44  Am.  Rep.  147 ;  Stein  v.  Burden,  24  Ala.  130,  60  Am.  Dec. 
453;  Drake  v.  Lady  Ensley  Coal  etc.  Ry.  Co.,  102  Ala.  501, 
48  Am.  St.  Rep.  77,  14  South.  749,  24  L.  R.  A.  64;  Round- 
tree  V.  Brantley,  34  Ala.  544,  73  Am.  Dec.  470;  Polly  v. 
McCall,  37  Ala.  20;  Central  of  Georgia  Ry.  v.  Windham, 
126  Ala.  552,  28  South.  392. 

^^  The  action  was  commenced  August  7,  1902,  and  the 
plaintiff  could  recover  for  only  such  damages  as  he  suffered 
within  the  twelve  months  prior  to  that  date;  but  evidence  of 
the  condition  of  the  streams  prior  to  the  twelve  month  period 
and  subsequent  to  the  commencement  of  the  suit  was  relevant 
and  competent,  for  the  purpose  of  showing  the  effect  of  the 
deposits,  if  any,  on  the  land  and  in  the  river :  Stein  v.  Burden, 
24  Ala.  130,  60  Am.  Dec.  453;  PoUy  v.  McCall,  37  Ala.  20; 


Dec.  1905.]     TuTWiLEB  Coal  etc.  Co.  v.  Nichols.  39 

Central  of  Georgia  Ry.  v.  Windham,  126  Ala.  552,  28  South. 
392. 

The  evidence  of  the  plaintiff  with  reference  to  the  kind 
of  crops  that  he  raised  on  the  lands  and  their  value  was  com- 
petent, as  tending  to  show  the  nature  and  character  of  the 
land  and  what  it  was  adapted  to,  as  shedding  light  on  the 
question  of  its  value. 

In  estimating  plaintiff's  damages,  comfort  of  occupation  of 
the  lands  was  proper  to  be  considered  by  the  jury ;  hence,  if 
the  stream  was  polluted  by  the  defendant's  act,  it  was  com- 
petent to  show  whether  the  health  of  plaintiff's  family  had 
been  affected.  This  was  within  the  allegations  of  the  com- 
plaint: Tennessee  Coal  etc.  Ry.  Co.  v.  Hamilton,  100  Ala. 
252,  46  Am.  St.  Rep.  48,  14  South.  167.  It  was  also  compe- 
tent in  this  respect  to  show  the  odor  of  the  river,  if  any. 

Notwithstanding  the  fact  that  the  plaintiff  had  no  title  in 
fish  in  the  stream  until  they  were  caught,  it  was  competent 
and  relevant  evidence  that  the  fish  had  decreased  in  the 
stream,  and  that  plaintiff's  catch  had  not  been  as  great  since 
the  operation  of  the  washer;  also  that  dead  fish  were  discov- 
ered in  the  stream.  This  result,  of  course,  must  have  been 
traced  to  the  pollution  of  the  stream,  or  it  would  not  benefit 
plaintiff's  case;  but  this  was  not  within  the  objection  made 
by  the  defendant. 

If  the  brief  of  counsel  makes  it  sufficiently  clear  that  the 
eleventh  assignment  of  error  is  insisted  upon,  it  is  sufficient 
answer  to  it  that  the  motion  to  exclude  the  evidence  rested  in 
the  discretion  of  the  court.  Where  objection  is  not  made  to 
the  evidence  or  to  the  question  calling  for  it,  it  is  not  a  matter 
of  right  in  the  party  against  whom  it  is  given  to  have  the  evi- 
dence excluded  on  motion:  Payne  v.  Long,  121  Ala.  385,  25 
South.  780 ;  Billingsley  v.  State,  96  Ala.  126,  11  South.  409 ; 
McCalman  v.  State,  ^73  95  ^la.  98,  11  South.  408.  Moreover, 
(he  evidence  of  the  plaintiff  showed  that,  while  the  river  did 
not  touch  the  twenty  acres  purchased  of  Elizabeth  Nichols, 
yet  this  twenty  acres  adjoined  the  other  lands,  and  the  whole 
formed  one  farm,  and  the  river  did  run  through  a  part  of  each 
of  the  other  tracts.  This,  we  think,  rendered  the  deed  from 
Elizabeth  Nichols  conveying  twenty  acres  of  land  to  plaintiff 
competent. 

This  brings  us  to  the  consideration  of  the  charges  refused 
to  the  defendant.     It  cannot  be  affirmed  as  a  matter  of  law 
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that  the  defendant  did  not  place,  or  cause  to  be  placed,  in  the 
river  or  the  tributaries  thereof  debris  and  refuse  matter 
thrown  off  from  washing  the  coal  by  the  washer,  and  on  all 
other  questions  the  evidence  was  in  conflict ;  hence  the  affirm- 
ative charge  was  properly  refused. 

Charge  1,  refused  to  the  defendant,  was  formulated  with 
respect  to  section  5587  of  the  Code  of  1896,  which  makes  it  a 
misdemeanor  for  any  person  by  means  of  dams,  traps,  or  other 
obstruction  to  prevent  the  passa|?e  of  fish  up  the  waters  of  any 
river  or  creek  in  this  state.  The  statute  provides  that  it  shall 
not  be  so  construed  as  to  prevent  the  introduction  of  traps, 
or  other  means  of  catching  fish  in  such  rivers  or  creeks.  There 
ia  no  evidence  in  the  case  tending  to  show  that  the  plaintiff's 
trap  was  constructed  in  violation  of  the  law.  The  charge  was 
abstract,  and  for  this  reason,  if  for  no  other,  was  properly 
refused. 

Charge  2,  refused  to  the  defendant,  invoked  the  statute  of 
limitations  of  one  year.  We  see  no  objection  to  the  verbal  con- 
struction of  the  charge,  nor  was  it  abstract.  One  year  is  the 
limitation  to  recoverable  damages  in  the  action.  The  court 
erred  in  refusing  the  charge :  Stein  v.  Burden,  24  Ala.  130,  60 
Am.  Dec.  453 ;  Polly  v.  McCall,  37  Ala.  20 ;  Central  of  Georgia 
Ry.  Co.  V.  Windham,  126  Ala.  552,  28  South.  392. 

Charge  3  of  the  defendant's  series  was  obviously  bad  and 
there  was  no  error  in  the  refusal  of  it.  The  evidence  did  not 
tend  to  show  that  plaintiff  lost  a  crop  or  crops  by  the  deposits 
or  overflow;  but  its  tendency  was  to  show  that  by  the  de- 
posits and  overflow  the  land  was  rendered  less  fertile  and 
productive,  so  that  the  yield  was  diminished.  ^'^^  This  tended 
to  show  permanent  injury  to  the  land,  and  if  the  land  was 
permanently  injured  in  that  way,  plaintiff's  damages  should 
have  been  based  on  such  permanent  injury.  In  this  view  of 
the  case  charge  4,  refused  to  defendant,  should  have  been 
given. 

We  have  considered  all  the  errors  assigned  that  have  been 
insisted  upon  in  the  brief  of  counsel  for  appellant  except  the 
overruling  of  the  motion  for  a  new  trial.  As  the  judgment 
must  be  reversed  for  the  error  in  refusing  charges  2  and  4, 
we  deem  it  unnecessary  to  consider  that  assignment  of  error. 

Reversed  and  remanded. 

Tyson,  Simpson  and  Anderson,  JJ.,  concur. 
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The  Pollution  of  the  Waters  of  a  Stream  by  one  riparian  proprietor 
to  an  unreasonable  extent  gives  a.  cause  of  action  to  lower  proprietors 
injured  thereby:  Trevett  v.  Prison  Assn.,  98  Va.  332,  81  Am.  St.  Rep. 
727;  Strobel  v.  Kerr  Salt,  164  N.  Y.  303,  79  Am.  St.  Eep.  643;  Wat- 
eon  V.  New  Milford,  72  Conn.  561,  77  Am.  St.  Rep.  345.  As  to  the 
elements  and  measure  of  damages  recoverable  therefor,  see  Stevenson 
V.  Everdale  Coal  Co.,  201  Pa.  112,  88  Am.  St.  Rep.  805;  Drake  v.  Lady 
Ensley  Coal  etc.  Ry.  Co.,  102  Ala.  501,  48  Am.  St.  Rep.  77;  Ten- 
nessee Coal  etc.  Co.  v.  Hamilton,  100  Ala.  252,  46  Am.  St.  Rep.  48; 
Lentz  V.  Carnegie,  145  Pa.  612,  27  Am.  St.  Rep,  717;  Kinnaird  v. 
Standard  Oil  Co.,  89  Ky.  468,  25  Am.  St.  Rep.  545;  Fergi^ison  v.  Firm- 
enich  Mfg.  Co.,  77  Iowa,  576,  14  Am.  St.  Rep.  319.  To  place  sub- 
stances in  the  water  poisonous  to  fish  is  to  create  a  public  nuisance: 
People  V.  Truckee  Lumber  Co.,  116  Cal.  397,  58  Am.  St.  Kep.  183. 


SOUTHERN  EXPRESS  COMPANY  v.  OWENS. 

[146  Ala.  412,  41  South.  752.] 

PLEADING. — The  Bule  that  the  Place  of  the  Contract  Governs 
can  be  Invoked  Only  by  Appropriate  Pleadings,  followed  by  proof 
of  the  law  of  the  foreign  jurisdiction,     (p.  43.) 

EVIDENCE — Judicial  Notice  of  the  Decisions  of  the  Courts  of 
Another  State  cannot  be  Taken. — Where  the  decision  of  the  lower 
court  of  another  state  is  relied  upon,  it  must  be  offered  in  evidence. 
Otherwise,  though  it  can  "be  consulted  as  the  court  would  consult 
the  opinion  of  any  reputable  supreme  court  of  a  sister  state,  it  does 
not  bind  as  an  adjudication,     (p.  43.) 

A  CONTEACT,  Though  Made  and  to  be  Performed  in  An- 
other State,  must  be  Construed  by  the  Principles  of  the  Common  Law, 
and  in  the  absence  of  pleading  and  proof  to  the  contrary,  the  court 
•will  presume  that  the  common  law  of  the  state  of  the  contract  is 
the  same  as  that  of  the  state  where  the  question  is  presented  for  de- 
cision,    (p.  43.) 

THE  LIMITATIONS  of  the  Liability  of  a  Carrier  may  Extend 
not  only  to  risks  of  accident  for  which  the  carrier  would  be  answer- 
able, but  to  the  amount  of  the  damages  for  which  it  will  be  an- 
swerable in  case  of  loss  or  injury,  when  the  purpose  appears  to  be 
to  secure  a  just  and  reasonable  proportion  between  the  amount  for 
which  it  is  liable  and  the  freight  which  it  is  to  receive,     (p.  44.) 

CABBIEBS — Damages — Stipulations  Purporting  to  Fix  the 
Value  of  Property,  When  not  Binding. — A  common  carrier  may  not 
limit  its  liability  for  negligence  by  an  agreed  valuation  upon  the  con- 
sideration of  reduced  charges  for  carrying  a  package,  when  such  valua- 
tion is  greatly  less  than  the  real  value  of  the  package,  though  the 
contents  of  the  package  or  its  value  is  not  disclosed  to  the  carrier. 
(p.  47.) 

EVIDENCE  of  the  Value  of  Property. — Where  a  carrier  sued 
for  property  lost  through  its  negligence,  consisting  of  manuscript 
prepared  by  the  plaintiff  and  having  no  ascertainable  market  value, 
it  is  proper  to  permit  him  to  state  to  the  jury  the  number  of  pages, 
the  general  character  of  their  contents,  the  time  and  search  consumed 
in  production,  and  then  to  ask  him  to  respond  to  the  question,  "From 
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the  time  and  labor  devoted  by  you  to  the  production  of  this  manu- 
script and  the  contents  of  it,  the  matter  contained  in  it,  what  would 
you  say  was  the  reasonable  valne  of  that  manuscript!"     (p.  51.) 

EVIDENCE  OF  VALUE.— Where  an  Article  Lost  has  No 
Market  Value,  the  rule  of  damages  seems  to  be  its  value  to  the  plain- 
tiff, and  in  ascertaining  this  value  inquiry  may  be  made  into  the  con- 
stituent elements  of  its  cost  to  him  in  producing  it.     (p.  51.) 

Action  to  recover  for  the  loss  of  manuscript  delivered  by 
an  agent  of  the  plaintiff  to  the  Southern  Express  Company,  in 
Columbia,  South  Carolina,  to  be  conveyed  by  express  to  Sum- 
ter, in  the  same  state.  Judgment  for  the  plaintiff  for  fifteen 
hundred  dollars ;  defendant  appealed. 

C.  P.  Mclntyre  and  Ray  Rushton,  for  the  appellant. 

W.  S.  Reese  and  Phares  Coleman,  for  the  appellee. 

'**''  DENSON,  J.  This  litigation  arose  from  the  failure  of 
the  defendant  to  deliver  to  the  plaintiff  certain  goods  that 
were  delivered  to  the  defendant  as  a  common  carrier  at 
Columbia,  South  Carolina,  to  be  carried  to  Sumter,  South 
Carolina,  to  be  there  delivered  to  the  plaintiff,  the  consignee. 
The  complaint  is  in  code  form:  Code  1896,  p.  946,  form  15. 
The  description  of  the  goods  in  the  complaint  is  sufficiently 
(definite  to  put  the  defendant  on  notice  as  to  the  particular 
package  on  which  defendant's  alleged  dereliction  was  predi- 
cated. Hence  the  demurrer  to  the  complaint  was  properly 
overruled. 

It  appears  from  the  record  that  there  was  no  controversy 
about  the  facts  that  the  goods  were  received  by  the  defend- 
ant as  alleged,  and  that  they  were  never  delivered.  In  other 
words,  the  liability  of  the  defendant  was  conceded,  but  it 
sought  to  limit  its  liability  to  fifty  dollars.  Pleas  2  and  7 
presented  this  defense.  Manifestly  the  contract  sued  on  is  a 
South  Carolina  contract.  For  this  reason  it  is  insisted  by 
the  appellant  that  the  contract  with  respect  to  the  liability 
of  the  defendant  should  be  construed  as  such  contracts  have 
been  construed  by  the  supreme  court  of  that  state;  in  other 
words,  that  in  declaring  the  substantive  law  of  the  case  we 
should  be  governed  by  the  adjudications  of  that  court.  This 
insistence  invokes  the  doctrine  of  lex  loci  contractus,  a  doc- 
trine which  is  well  established  and  adhered  to  in  this  state. 
"Parties  are  presumed  to  be  conversant  of  the  laws  of  the 
country  in  reference  to  which  they  contract,  and  to  stipulate 
with  regard  to  them ;  and  it  is  a  maxim,  that '  locus  contractus 
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regit  actum,*  unless  the  parties  have  manifested  a  contrary 
intention":  Hanrick  v.  Andrews,  9  Port.  9;  Peake  v.  Yeldell, 

17  Ala.  636 ;  Thomas  v.  DeGraffenreid,  17  Ala.  602 ;  Camp  v. 
Handle,  81  Ala.  240,  2  South.  287 ;  Southern  Ry.  Co.  v.  Har- 
rison, 119  Ala.  539,  72  Am.  St.  Rep.  936,  24  South.  552,  43 
L.  R.  A.  385. 

But  the  doctrine  and  maxim  can  be  invoked  only  by  appro- 
priate pleading,  followed  by  proof,  of  the  laws  of  **®  the 
foreign  jurisdiction.  We  cannot  take  judicial  knowledge  of 
the  decisions  of  the  courts  of  other  states :  Cubbedge  v.  Napier, 
62  Ala.  518 ;  Vamer  v.  Young's  Exr.,  56  Ala.  260.  The  South 
Carolina  decision  relied  on  by  the  appellant  was  not  offered 
in  evidence  in  the  court  below,  and  we  cannot  regard  it  as 
evidence  here.  "It  can  be  consulted  by  us,  as  we  could  con- 
sult the  opinion  of  any  other  reputable  supreme  court  of  a 
sister  state;  but  it  does  not  bind  us  as  an  adjudication": 
Varuer  v.  Young's  Exr.,  56  Ala.  260.  The  contract,  then, 
must  be  construed  by  the  principles  of  the  common  law,  and 
in  the  absence  of  pleading  and  proof  to  the  contrary,  we  will 
presume  that  the  common  law  on  the  subject  in  South  Carolina 
is  the  same  that  it  is  in  Alabama:  2  Wharton  on  Conflict  of 
Laws,  3d  ed.,  p.  1534;  Crandall  v.  Great  Northern  R.  R.  Co., 
83  Minn.  190,  85  Am.  St.  Rep.  458,  86  N.  W.  10 ;  Forepaugh 
v.  Delaware  R.  R.  Co.,  128  Pa.  217,  15  Am.  St.  Rep.  672, 

18  Atl.  503,  5  L.  R.  A.  508. 

The  point  presented  by  the  pleadings  to  be  determined  is 
whether  a  carrier  may  limit  the  extent  of  his  liability  by  an 
agreed  valuation  upon  consideration  of  reduced  charges  for 
carrying  a  package,  when  the  agreed  valuation  is  greatly  less 
than  the  real  value  of  the  package,  and  the  contents  of  the 
package  or  its  value  are  not  disclosed  to  the  carrier.  In  the 
ease  of  Alabama  etc.  R.  R.  Co.  v.  Little,  71  Ala.  611,  this 
court  said:  "The  liability  of  a  common  carrier  is  sometimes 
said  to  be  of  a  dual  nature — the  one,  a  liability  for  losses  by 
his  own  negligence  or  omission  of  duty,  or  that  of  his  ser- 
vants or  agents,  which  is  the  liability  of  an  ordinary  paid 
agent  or  his  bailee;  the  other,  a  liability  for  the  losses  by 
mistake  or  accident  without  any  fault  on  his  part,  for  losses 
accruing  by  unavoidable  accidents,  not  within  the  exception 
of  'the  act  of  God,  or  of  the  public  enemy,  or  the  fruit  of  the 
party  complaining,'  which  is  of  the  nature  of  the  liability  of 
an  insurer,  having  its  origin  and  foundation  in  the  policy  of 
the  common  law :  Davidson  v.  Graham,  2  Ohio  St.  131.     What- 


44  American  State  Reports,  Vol.  119.     [Alabama, 

iever  doubts  may  at  any  time  have  been  entertained,  it  is  now 
well  settled  that  by  special  contract  the  carrier  may  limit 
or  qualify  the  liability  ■***  resting  on  him  as  an  insurer,  or 
his  common-law  liability,  as  it  is  most  often  expressed :  Steele 
V.  Townsend,  37  Ala.  247,  79  Am.  Dec.  49 ;  Mobile  etc.  R.  R. 
Co.  V.  Hopkins,  41  Ala.  486,  94  Am.  Dec.  607;  Mobile  etc. 
R.  R.  Co.  V.  Jarboe,  41  Ala.  644;  South  etc.  R.  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  Am.  Rep.  578.  The  limitation  of 
liability  may  extend,  not  only  to  the  risks  of  accidents  for 
which  the  carrier  will  be  answerable,  but  to  the  amount  of 
damagas  for  which  he  will  be  answerable  in  the  case  of  loss 
or  injury,  when  the  purpose  appears  to  secure  a  just  and 
reasonable  praportion  between  the  amount  for  which  he  is 
liable  and  the  freight  which  he  is  to  receive.  In  the  limita- 
tion of  liability,  the  carrier  cannot,  in  any  event,  stipulate  for 
more  than  an  exemption  from  the  extraordinary  liability  the 
common  law  implies;  the  liability  extending  beyond  that  of 
ordinary  paid  agents,  servants,  or  bailees,  denominated  the 
'liability  of  an  insurer.'  Public  policy  and  every  considera- 
tion of  right  and  justice  forbid  that  he  should  be  allowed  to 
stipulate  for  exemption  from  liability  for  losses  or  injuries 
occurring  through  the  want  of  his  own  skill  or  diligence,  or 
that  of  the  servants  or  agents  he  may  employ,  or  through  his 
own  or  their  willful  default  or  tort." 

In  the  case  of  Georgia  Pac.  Ry.  Co.  v.  Hughart,  90  Ala.  36, 
9  South.  62,  goods  were  received  for  shipment  packed  in 
a  box  in  apparent  good  order.  A  portion  of  the  goods  in 
the  box  were  lost — were  not  delivered  by  the  common  carrier. 
The  bill  of  lading  contained  a  clause  limiting  the  value  of  the 
goods  to  five  dollars  per  one  hundred  pounds  in  case  of  total 
loss;  and  it  was  contended  on  the  trial  that,  if  the  plaintiff 
was  entitled  to  a  verdict,  his  recovery  should  be  limited  to 
five  dollars  per  one  hundred  pounds  of  the  freight  that  was 
lost.  The  court  said:  "There  is  nothing  in  this  contention; 
for  the  tendency  of  the  testimony  was,  and  is,  that  the  goods 
were  lost  through  the  negligence  or  bad  faith  of  the  defend- 
ant's employes."  Then  follows  the  quotation  from  the  Little 
case  that  we  have  set  out  above,  and  the  court  said  of  it: 
"We  fully  concur  in  what  was  said  in  Little's  case  (71  Ala. 
611),  and  hold  that  the  city  court  did  not  err  in  the  matter 
of  the  measure  of  recovery."  The  ^^  court  further  said  in 
the  Hughart  case  (90  Ala.  36,  9  South.  62) :  "It  is  not  our 
intention  to  overrule  or  qualify  what  was  said  in  South  etc 


April,  1906.]     Southern  Express  Co.  v.  Owens.  45 

R.  Co,  V.  Henlein,  56  Ala.  368,  or  in  the  later  ease  of  Central 
Ry.  Co.  V.  Smitha,  85  Ala.  47,  4  South.  708.  In  consideration 
of  special  rates  or  privileges  j»ranted,  a  shipper  may  agree 
on  values  in  case  of  loss  or  injury,  provided  such  agreed  valu- 
ations are  not  unreasonable  or  arbitrary,  and  provided,  fur- 
ther, that  no  agreement  exempting  the  carrier  from  the  con- 
sequences of  his  perfidy  or  gross  negligence  is  binding  on  the 
shipper.  The  rate  expressed  in  the  bill  of  lading  before  us — 
five  dollars  per  one  hundred  pounds — without  any  reference 
to  the  actual  value  of  the  thing  shipped,  is  both  unreasonable 
and  arbitrary,  and  is  not  binding  on  the  shipper." 

In  Louisville  etc.  R.  R.  Co.  v.  Sherrod,  84  Ala.  178,  4  South. 
29,  the  case  most  strongly  relied  on  by  appellant  here,  the 
bill  of  lading  contained  a  stipulation  limiting  the  value  of 
the  goods  and  the  extent  of  the  defendant's  liability  in  case 
of  total  loss.  The  agreed  statement  of  facts  showed  that 
without  such  agreement  as  to  the  value  a  much  greater  rate 
of  freight  was  charged  on  such  shipments  than  was  charged, 
which  rate  was  reasonable,  and  that  the  limitation  as  to  value 
was  in  consideration  of  a  reduced  rate  of  freight  and  was 
inserted  in  the  bill  of  lading  as  a  part  of  the  contract  of 
shipment.  In  that  case  this  court,  speaking  through  Judge 
Clopton,  said:  "Limitations  as  to  the  value  do  not  come 
under  the  operation  of  the  rule  that  a  carrier  cannot,  by 
special  contract,  exempt  himself  from  liability  for  the  con- 
sequences of  his  own  negligence,  and  ordinarily  are  not  calcu- 
lated to  induce  negligence.  To  the  amount  of  the  agreed 
valuation  the  carrier  is  responsible  for  loss  so  occasioned  by 
his  neglect,  or  by  any  of  the  risks  or  accidents  for  which  he  is 
answerable.  No  public  good  will  be  subserved  by  denying  to 
the  parties  the  right  to  make  such  contracts.  The  shipper 
and  the  carrier  may  lawfully  contract  as  to  the  valuation  of 
the  articles  to  be  transported.  Such  special  contract  is  in 
the  nature  of  an  agreement  to  liquidate  the  damages,  propor- 
tionately to  the  compensation  received  for  the  carriage  and 
the  responsibility  of  '•^^  safely  carrying  and  delivery.  When 
the  value  has  been  fairly  agreed  on,  the  carrier  cannot  recover 
u  greater  rate,  and  the  shipper  should  not  be  allowed  to  take 
benefit  of  the  reduced  rate,  if  there  is  no  loss,  and  to  repudi- 
ate the  contract,  if  there  is  a  loss." 

It  would  seem  that  in  Sherrod 's  case  (84  Ala.  178,  4  South. 
29),  the  distinction  so  clearly  made  in  the  Little  (71  Ala. 
611)  and  Ilughart  cases  (90  Ala.  36,  9  South.  62),  with  re- 
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spect  of  the  dual  nature  of  the  liability  of  the  common  car- 
rier was  lost  sight  of ;  for  it  is  clearly  held  in  those  cases  that, 
while  a  common  carrier  may  by  contract  limit  or  qualify  the 
liability  resting  upon  him  as  an  insurer,  he  cannot  in  any 
event  stipulate  for  more  than  exemption  from  the  extra- 
ordinary liability  the  common  law  imposes.  In  short,  he 
cannot  stipulate  for  exemption  from  or  limitation  upon  his 
liability  for  losses  by  his  own  negligence  or  omission  of  duty, 
or  that  of  his  servants  or  agents,  which  is  the  liability  of  an 
ordinary  paid  agent  or  bailee.  The  argument  urged  in  the 
Sherrod  case  (84  Ala.  178,  4  South.  29),  makes  the  degree  of 
care  requisite  in  the  handling  of  goods  depend,  not  on  the 
nature  of  the  thing  to  be  carried — which  olight  to  be  the  test 
of  degree  of  care  to  be  used  by  all  persons  or  corporations 
pursuing  the  business  of  common  carriers,  even  where  a  law- 
ful contract  limiting  liability  exists — but  on  the  amount  of 
compensation  to  be  paid.  It  is  said  in  that  case  that  contracts 
by  common  carriers  limiting  liability  are  not  ordinarily  cal- 
culated to  induce  negligence,  but  exact  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on.  But  would  it 
not  be  a  very  dangerous  rule  which  permits  care  to  be  meas- 
ured by  value?  It  would  lead  to  a  holding  that  the  carrier 
owes  but  a  slight  degree  of  care  when  the  thing  to  be  carried 
is  of  small  value  intrinsically  or  by  an  agreed  valuation,  and 
the  rule  would  be  as  fluctuating  as  is  the  value  of  things  car- 
ried. 

We  understand  the  rule  to  be  universal  that  the  carrier 
must,  even  when  a  valid  contract  limiting  liability  exists, 
exercise  such  care  as  prudent  persons  would  ordinarily  use 
for  the  safety  of  the  thing  shipped,  looking  to  the  nature  of 
that  thing.  A  different  rule  would  make  the  measure  of  care 
to  depend  on  the  adequacy  of  the  sum  *^^  paid  for  trans- 
portation, this  to  be  determined  by  the  value  of  the  thing  to 
be  carried,  and  which  cannot  be  a  correct  rule,  unless  it  be 
true  that  the  degree  of  care  to  be  used  by  a  common  carrier 
is  to  be  measured  by-the  compensation  to  be  paid.  We  do  not 
understand  that  such  a  rule  ever  has  been  or  ever  ought  to  be 
established.  Followed  to  its  legitimate  result,  such  a  rule 
would  require  the  holding  that  a  carrier  by  agreeing  to 
gratuitously  transport  freight  might  by  contract  relieve  itself 
from  liability  entirely  and  from  obligation  to  exercise  even 
the  slightest  care.  In  the  case  of  a  gratuitous  mandatary,  not 
charged  with  any  public  duty,  we  understand  such  rule  to 
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have  been  denied.  It  seems  to  us  that  such  contracts  do 
induce  a  want  of  care,  for  the  highest  incentive  to  the  exercise 
of  due  care  rests  in  a  consciousness  that  a  failure  in  this 
respect  will  fix  liability  to  make  full  compensation  for  any 
injury  resulting  from  the  cause.  The  author  of  the  Amer- 
ican and  English  Encyclopedia  of  Law  saj's:  "By  the  clear 
weight  of  authority  in  England,  Canada,  the  United  States, 
and  almost  without  exception  in  the  states  of  the  Union,  the 
rule  has  been  adduced  that  the  common  carrier  can  make  no 
contract  the  effect  of  which  will  be  to  exempt  him  from  lia- 
bility for  negligence":  2  Am.  &  Eng.  Ency.  of  Law,  822. 

Is  the  limitation  in  the  contract  before  us  within  the  pro- 
hibition of  this  eminently  just  and  generally  accepted  prin- 
ciple? Manifestly  the  stipulation  does  not  contemplate  total 
exemption  from  liability.  It  only  provides  for  partial  or 
limited  exemption.  Upon  that  distinction  the  nice  and  im- 
portant question  arises:  Can  a  stipulation  of  the  latter  char- 
acter stand-  before  the  law  when  one  of  the  former  kind  can- 
not? Or,  to  state  the  same  question  differently,  and  so  as  to 
apply  it  more  directly  to  the  facts  of  this  case,  the  rule  of 
law  being  established,  as  we  have  seen  it  is,  that  the  defend- 
ant company  could  not  lawfully  have  contracted  with  the 
plaintiff  that  it  would  in  no  event  be  liable  for  any  part  of 
the  value  of  the  property  lost  or  destroyed,  can  the  limita- 
tion of  its  liability  to  fifty  dollars  be  upheld  in  the  court,  if  it 
'*^*  should  appear  that  its  loss  resulted  from  the  negligence  of 
the  company  and  that  it  was  in  fact  worth  thirty  times  that 
amount,  as  the  court  found  it  to  be?  We  think  not.  To 
our  mind  it  is  clear  that  the  two  kinds  of  stipulation — that 
providing  for  total,  and  that  providing  for  partial,  exemption 
from  liability  for  the  consequences  of  the  carrier's  negligence 
— stand  upon  the  same  ground  and  must  be  tested  by  the  same 
principles.  If  one  can  be  enforced  the  other  can.  If  either 
be  invalid,  it  would  seem  that  both  must  be  held  to  be  so; 
the  same  consideration  of  public  policy  operating  in  each  case. 
The  last  utterance  by  this  court  on  this  subject  is  in  line  with 
the  foregoing  views,  and  we  think,  is  sound :  Southern  Ry. 
Co.  v.  Jones,  132  Ala.  437,  31  South.  501.  See,  also,  Louis- 
ville &  N.  Ry.  Co.  V.  Wynn,  88  Tenn.  320,  14  S.  W.  311; 
Coward  v.  East  Tennessee  Ry.  Co.,  16  Lea,  225,  57  Am.  Rep. 
227;  Moulton  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  85,  47  Am. 
Rep.  781,  16  N.  W.  497;  Kansas  City  etc.  Ry.  Co.  v.  Simpson, 
30  Kan.  645,  46  Am.  Rep.  104,  2  Pac.  821 ;  Chicago  etc.  lly.  Co. 
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V.  Abels,  60  Miss.  1017 ;  United  States  Exp.  Co.  v.  Blackmon, 
28  Ohio  St.  144;  Black  v.  Goodrich  T.  Co.,  55  Wis.  319,  42 
Am.  Rep.  713,  13  N.  W.  244;  Rosenfield  v.  Peoria  etc.  Ry. 
Co.,  103  Ind.  121,  53  Am.  Rep.  500,  2  N.  E.  344 ;  Missouri  Pac. 
Ry.  Co.  V.  Fagan,  72  Tex.  127,  13  Am.  St.  Rep.  776,  9 
S.  W.  749,  2  L.  R.  A.  75;  Boscowitz  v.  Adams  Exp.  Co.,  93 
111.  525,  34  Am.  Rep.  191. 

"We  have  examined  the  authorities  relied  upon  by  the  ap- 
pellant, and  some  of  them  undoubtedly  support  its  conten- 
tion. But  we  think  the  true  rule  is,  and  should  be,  that  a 
common  carrier  has  the  right  to  restrict  his  common-law  lia- 
bility by  special  contract;  and  this  extends  to  all  losses  not 
arising  from  his  own  neglect  or  omission  of  duty.  **He  can- 
not, however,  protect  himself  from  losses  occasioned  by  his 
own  fault.  He  exercises  a  public  employment,  and  diligence 
and  good  faith  in  the  discharge  of  his  duties  are  essential  to 
the  public  interest.  He  is  held  to  that  degree  of  diligence 
which  very  careful  and  prudent  men  take  of  their  own  aif airs, 
and  he  is  responsible  for  all  losses  arising  from  a  neglect  of 
that  degree  of  diligence  enjoined  upon  him  by  his  ^^*  public 
employment;  and  public  policy  forbids  that  he  should  be  re- 
lieved by  special  agreement  from  that  degree  of  diligence  and 
fidelity  which  the  law  has  exacted  in  the  discharge  of  his 
duties.  The  degree  of  diligence  required  by  law  of  a  common 
carrier  is  a  matter  over  which  he  has  no  control  and  in  which 
the  public  is  interested":  Southern  Ry.  Co.  v.  Jones,  132  Ala. 
437,  31  South.  501;  Georgia  Pac.  Ry.  Co.  v.  Hughart,  90 
Ala.  36,  8  South.  62;  Alabama  etc.  R.  R.  Co.  v.  Little,  71 
Ala.  611 ;  Louisville  etc.  R.  R.  Co.  v.  Oden,  80  Ala.  38 ;  Steele 
V.  Townsend,  37  Ala.  247,  79  Am.  Dec.  49;  Davidson  v. 
Graham,  2  Ohio  St.  131,  and  authorities  supra;  The  City  of 
Norwich,  4  Ben.  271,  Fed.  Cas.  No.  2761;  Sager  v.  Ports- 
mouth etc.  R.  Co.,  31  Me.  228,  1  Am.  Rep.  659;  New  York 
Cent.  R.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357,  21  L.  ed. 
62Z.  "It  must  be  understood,  however,  that  where  the  ship- 
per of  goods  practices  a  fraud  on  the  carrier,  either  by  his 
acts  or  omissions,  as  to  tlje  value  of  goods,  fraudulently  con- 
cealing their  value  from  the  carrier,  such  fraud  operates  to 
discharge  the  carrier  from  liability.  But  a  mere  failure  on 
the  part  of  the  shipper  to  inform  a  carrier  as  to  the  value  of 
goods  shipped  would  not  per  se  be  such  fraud  as  would  dis- 
charge the  carrier.  It  is  the  duty  of  every  person  sending 
goods  by  a  carrier  to  make  use  of  no  fraud  or  artifice  to  de- 
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ceive  him,  whereby  his  risk  is  increased  or  his  care  and  vigi- 
lance may  be  lessened;  and  if  there  is  such  fraud  and  un- 
fair concealment,  it  will  make  the  contract  a  nullity ' ' :  Texas 
Exp.  Co.  V.  Scott,  2  Wills.  Civ.  Cas.  Ct.  App,,  sec.  72 ;  Houston 
etc.  R.  R.  Co.  V.  Burke,  55  Tex.  323,  40  Am.  Rep.  808. 

The  principle  above  stated  with  respect  of  fraud  is  not  in- 
voked by  any  of  defendant's  pleas.  The  demurrer  to  plea  5 
was  properly  sustained.  And  there  is  no  error  in  the  rulings 
of  the  court  with  respect  to  the  demurrers  to  replications  to 
pleas  2  and  7 :  Southern  Exp.  Co.  v.  Jones,  132  Ala.  437,  31 
South.  501.  The  demurrer  to  plea  6  was  properly  sustained 
on  the  authority  of  Southern  Exp.  Co.  v.  Tupelo,  108  Ala. 
517,  18  South.  664.  Upon  the  evidence  contained  in  the  rec- 
ord, even  if  fraud  on  the  part  of  the  shipper  had  been  set 
up  by  the  pleas  in  accordance  with  ^^^  the  principle  above 
stated,  we  could  not  say  that  the  court  in  rendering  judg- 
ment for  the  plaintiff  erred. 

"With  respect  to  the  nature  of  the  property  and  its  value 
the  plaintiff  was  the  only  witness  examined,  and  he  testified: 
**I  know  the  manuscript  for  the  loss  of  which  this  suit  is 
brought.  There  were  four  hundred  pages  of  legal  cap  paper 
in  it,  hand-written  (written  with  pen  and  ink).  It  was 
bound  by  a  binder  whom  I  had  to  bind  it  in  a  book  form. 
It  opened  at  the  end  and  had  a  cover  on  it.  In  June,  1897, 
I  decided  to  spend  as  much  time  as  was  necessary  in  prepar- 
ing data  and  in  writing  the  history  of  the  development  of 
South  Carolina  literature.  I  went  into  the  libraries  all  over 
the  state,  I  studied  with  older  literary  men  in  the  state.  I 
had  access  to  the  libraries  belonging  to  these  men,  and  can 
give  you  the  names  if  you  like.  In  the  manuscript  I  divided 
the  development  of  literature  into  five  periods — colonial,  revo- 
lutionary, state's  rights,  secession,  and  last  quarter  of  the 
nineteenth  century.  I  wrote  the  history  of  each  period,  and 
gave  the  lines  of  the  representative  writers  of  each  period, 
and  I  annotated  the  choicest  productions  of  these  representa- 
tive writers.  I  gave  three  years  to  the  preparation  of  that 
manuscript.  I  closed  the  work  in  1900,  when  I  sent  it  to  the 
school  of  graduate  studies  of  the  Columbia  University,  my 
alma  mater.  I  spent  most  of  my  afternoons,  my  time  at 
night,  and  during  most  of  the  time  I  made  repeated  trips  on 
Saturday  when  my  college  work  was  over  for  the  week  to 
libraries  over  the  state,  and  spent  as  much  time  in  these 
Am.  St.  Eep.,  VoL  119—4 
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libraries  as  I  could  in  order  to  get  back  to  my  work  the  follow- 
ing Monday  morning."  After  testifying  as  above,  plaintiff 
was  asked  by  his  counsel  this  question:  "From  the  time  and 
labor  devoted  by  you  to  the  preparation  of  this  manuscript, 
and  the  contents  of  it,  the  matter  contained  in  it,  what  would 
you  say  was  the  reasonable  value  of  that  manuscript?"  Ob- 
jection was  made  to  the  question  on  the  ground  that  it  called 
for  testimony  that  was  incompetent,  illegal,  and  irrelevant. 
The  objection  was  overruled,  and  the  witness  answered:  "Five 
hundred  dollars  for  three  years,  or  fifteen  hundred  dollars." 
On  cross-examination  '*^®  plaintiff  testified:  "It  would  be 
hard  for  me  to  say  what  the  market  value  of  the  package  was 
in  open  market,  other  than  its  value  on  the  subject,  as  there 
was  no  such  text-book  written.  When  I  speak  of  this  fifteen 
hundred  dollar  valuation  I  mean  it  was  of  that  value  to  me. 
It  is  impossible  for  me  to  say  what  the  market  value  of  the 
package  was,  or  what  I  could  have  gotten  for  it  in  dollars  and 
cents.  I  never  put  it  on  the  market  as  a  manuscript,  but  had 
arranged  to  publish  it  as  a  text-book.  I  believe  it  had  a 
market  value,  but  it  was  never  offered.  I  could  not  state  any 
distinct  market  value,  but  I  believe  it  had  a  market  value.  I 
do  not  know  what  market  value  it  had." 

Ordinarily,  where  property  has  a  market  value  that  can 
be  shown,  such  value  is  the  criterion  by  which  actual  damages 
for  its  destruction  or  loss  may  be  fixed.  But  it  may  be  that 
property  destroyed  or  lost  has  no  market  value.  In  such  state 
of  the  case,  while  it  may  be  that  no  rule  which  will  be  abso- 
lutely certain  to  do  justice  between  the  parties  can  be  laid 
down,  it  does  not  follow  from  this,  nor  is  it  the  law,  that  the 
plaintiff  must  be  turned  out  of  court  with  nominal  damages 
merely.  .  Where  the  article  or  thing  is  so  unusual  in  its  char- 
acter that  market  value  cannot  be  predicated  of  it,  its  value, 
or  plaintiff's  damages,  must  be  ascertained  in  some  other 
rational  way,  and  from  such  elements  as  are  attainable :  Trus- 
tees of  Howard  College  v.  Turner,  71  Ala.  429,  46  Am.  Rep. 
326 ;  Cooney  v.  Pullman  Car  Co.,  121  Ala.  368,  25  South.  712, 
53  L.  R.  A.  690 ;  Jones  v.  Noel,  98  Tenn.  440,  39  S.  W.  724, 
36  L.  R.  A.  862 ;  Masterton  v.  Mayor  and  Council  of  Brooklyn^ 
7  Hill  (N.  Y.),  61,  42  Am.  Dec.  38;  Sullivan  v.  Lear,  23  Fla. 
463,  11  Am.  St.  Rep.  388,  2  South.  846;  3  Sutheriand  on 
Damages,  3d  ed.,  sec.  919.  The  case  of  Boucher  v.  Shewan, 
cited  by  appellant,  involved  the  value  of  pamphlets  that  had 
been  converted  by  the  defendant.     It  was  insisted  that  they 
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were  such  as  treated  the  Christian  religion  scoffingly,  and, 
therefore,  had  no  literary  value.  The  court  said :  "Admitting 
it  to  be  true  that  the  pamphlets  are  of  the  character  repre- 
sented, it  may  be  that  they  cannot  ^^"^  and  ought  not  to  be 
valued  as  of  the  value  of  pamphlets."  But  there  can  be  no 
reason  why  the  materials  or  paper  contained  in  what  are 
called  "pamphlets"  may  not  be  held  by  the  plaintiff  as  prop- 
erty, independent  of  what  is  printed  in  them :  14  U.  C.  C.  P. 
419.  This  is  no  authority  for  holding  that,  if  the  pamphlets 
had  been  legitimate  ones,  their  value  to  plaintiff  as  literary 
productions  could  not  have  been  assessed.  Indeed,  the  opin- 
ion of  the  court  shows  that  such  damages  might  have  been 
assessed. 

Where  the  article  lost  has  no  market  value,  the  rule  of 
damages  seems  then  to  be  its  value  to  the  plaintiff;  and  in 
ascertaining  this  value  inquiry  may  be  made  into  the  constitu- 
ent elements  of  the  cost  to  the  plaintiff  in  producing  it :  Green 
v.  Boston  R.  Co.,  128  Mass.  221,  35  Am.  Rep.  370 ;  Louisville 
etc.  R.  Co.  V.  Stewart,  78  Miss.  600,  29  South.  394,  and  au- 
thorities supra.  The  court  seems  to  have  followed  the  rule 
as  above  stated.  The  plaintiff  in  the  case  testified  to  the  value, 
and  his  was  the  only  evidence,  and  we  have  not  been  shown 
that  the  court  erred  in  its  finding  as  to  the  value:  Cooney 
V.  Pullman  Car  Co.,  121  Ala.  368,  25  South.  712,  53  L.  R.  A. 
690. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  afl&rmed. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ.,  concur 


A  Common  Carrier  may,  by  special  contract,  limit  his  liability  for  th« 
loss  of  goods  intrusted  to  him  for  transportation,  but  not  to  the* 
oxtent  of  exempting  him  from  responsibility  for  his  negligence:  Central 
of  Georgia  By.  Co.  v.  Hall,  124  Ga.  322,  110  Am.  St.  Bep.  170;  Atlantic 
Coast  Line  E.  B.  Co.  v.  Dexter,  50  Fla.  180,  111  Am.  St.  Bep.  116. 
A  common  carrier  may  make  a  valid  agreement  with  a  shipper  as  to 
the  value  of  property  to  be  transported,  and  thus  limit  his  liability 
for  loss  to  the  amount  agreed  upon:  Central  of  Georgia  By.  Co.  v. 
Hall,  124  Ga,  322,  110  Am,  St.  Bep.  170.  But  the  limitation  must  be 
reasonable  and  the  value  agreed  upon  must  bear  some  proportion  to 
the  actual  value:  Southern  Express  Co.  v.  Marks,  87  Miss.  656,  112 
Am.  St.  Bep.  466;  Nashville  etc.  By.  Co.  v.  Stone,  112  Tenn,  348,  105 
Am.  St.  Bep.  955.  See  the  discussion  of  this  entire  subject  in  the 
note  to  Chicago  etc.  B.  B.  Co.  v.  Calumet  Stock  Farm,  88  Am.  St. 
Bep.  74. 
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EBEESOLE  v.  DANIEL. 

[146  Ala.  506,  40  South.  614.] 

JUDGMENT,  Merger  by— Splitting  of  Causes  of  Action,  What 
Is  not. — The  giving  of  a  promissory  note  for  a  part  of  a  sura  due  for 
materials  sold  and  delivered,  and  the  subsequent  taking  of  .judg- 
ment for  the  amount  of  such  note,  do  not,  where  there  is  evidence 
that  the  note  was  taken  in  payment  of  the  account,  preclude  the 
plaintiff  from  afterward  maintaining  an  action  for  the  balance  due. 
The  cause  of  action  accruing  at  the  maturity  of  the  note  is  not  the 
same  as  that  resting  on  the  balance  of  the  account,  and  recovery 
therefor  may  be  had  without  splitting  the  cause  of  action,     (p.  54.) 

A.  Latardy,  for  the  appellant. 

John  Vary  and  Henry  Upson  Sims,  for  the  appellee. 

^^^  WEAKLEY,  C.  J.  Daniel  sued  Ebersole  on  the  com- 
mon counts  for  a  sum  of  money  claimed  to  be  owing  for 
deliveries  of  brick  and  sand.  The  amount  claimed  was  the 
aggregate  of  all  the  items  of  the  account  running  through  a 
series  of  months,  without  regard  to  payments  made  or  to  a 
note  for  one  hundred  dollars,  which  the  defendant  had  given 
the  plaintiff  on  account.  The  defendant  first  filed  two  pleas 
—the  general  issue,  and  a  plea  setting  up  that  defendant  had 
paid  plaintiff  on  account,  "first,  a  note  for  one  hundred  dol- 
lars, on  which  plaintiff  has  instituted  suit  in  this  court  for  a 
balance  due  thereon  of  sixty  dollars,"  and  also  "that  defend- 
ant had  paid  plaintiff  one  hundred  and  fifty-seven  dollars  and 
fifty  cents,"  which  several  sums  the  defendant,  by  the  plea, 
offered  to  set  off  against  any  amount  which  plaintiff  might 
show  to  be  due  him  for  brick  and  sand  delivered. 

Although  in  form  a  plea  of  setoff,  the  foregoing  would 
****  seem  to  be  in  substance  a  plea  of  partial  payments,  and 
he  had  the  benefit  thereof  in  this  case.  Later  the  defendant 
filed  a  third  plea,  since  the  last  continuance,  whereby  he  inter- 
posed the  defense,  which  he  claims  to  have  proven,  and  upon 
which  he  relies  to  justify  the  affirmative  charge  in  his  behalf, 
which  he  requested,  and  which  the  lower  court  refused;  this 
ruling  of  the  city  court  forming  the  predicate  for  the  single 
assignment  of  error.  In  substance  the  said  plea  averred  that 
upon  a  day  named,  in  a  cause  between  the  parties,  in  the  same 
court,  the  plaintiff  recovered  against  the  defendant  a  judg- 
ment for  eighty-five  dollars  and  twenty  cents,  which  he  had 
paid,  and  that  the  present  action  and  the  one  in  which  said 
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recovery  was  had  "are  for  one  and  the  same  obligation  rest- 
ing on  this  defendant  in  favor  of  this  plaintiff,  arising  out 
of  the  sale  and  delivery  to  this  defendant  of  certain  brick  and 
sand  sold  by  the  plaintiff  to  the  defendant."  The  proof, 
without  conflict,  showed  that  the  recovery  in  the  other  case 
was  had  upon  the  note  of  the  defendant,  given  and  credited 
upon  the  account,  for  which  the  present  suit  was  brought ; 
and  the  defendant  himself  testified  that  after  deducting  said 
note  and  payments  from  the  amount  he  admitted  having  owed 
the  plaintiff,  there  yet  remained  due  to  the  plaintiff  the  sum 
of  one  hundred  and  ninety-nine  dollars  and  ninety-two  cents. 

We  do  not  concur  in  the  contention  that  this  suit  and  the 
other  were  for  "one  and  the  same  obligation,"  in  the  language 
of  the  plea.  The  obligations  were  separate  and  distinct.  It 
is  not  claimed  that  the  note  was  accepted  and  given  in  full 
satisfaction  of  the  account,  but  that  to  allow  a  recovery  at  all 
in  this  case,  even  for  the  balance  admitted  to  be  owing,  after 
deducting  the  amount  of  the  note  and  payments — such  reduced 
amount  being  that  for  which  the  plaintiff  actually  obtained 
judgment  in  the  record  before  us — would  be  an  unauthorized 
splitting  up  of  the  plaintiff's  cause  of  action.  The  question, 
then,  is  whether  a  creditor  may  accept  from  his  debtor  by  open 
account  a  note  as  a  partial  credit  or  payment  and  recover  on 
the  note  in  a  suit  against  the  maker,  the  note  being  unpaid 
at  maturity,  and  thereafter  recover  a  judgment  for  the  bal- 
ance of  the  account.  Or,  to  state  ^^^  it  dift'erently,  does  a 
creditor,  taking  a  note  as  a  partial  credit  upon  an  account, 
lose  or  abandon  the  balance  of  his  claim  by  enforcing  satis- 
faction of  the  note  by  suit?  It  would  certainly  require  very 
clear  and  direct  authority  to  induce  us  to  hold  that  conse- 
quences so  disastrous  would  follow  such  a  common  and  inno- 
cent proceeding.  The  authorities  cited  by  counsel  for  appel- 
lant do  not  sustain  his  proposition.  They  but  assert  the 
familiar  rule  that  a  single  and  entire  cause  of  action  may 
not  be  split  up  into  two  or  more  suits:  Liddell  v.  Chidester,  84- 
Ala.  508,  5  Am.  St.  Rep.  387,  4  South.  426 ;  South  &  N.  A. 
R.  R.  Co.  V.  Ilenlein,  56  Ala.  368;  O'Neal  v.  Brown,  21  Ala. 
482. 

In  Oliver  v.  Holt,  11  Ala.  574,  46  Am.  Dec.  288,  also  relied 
on,  it  was  held  that  a  running  account,  entirely  due,  consti- 
tuted but  a  single  cause  of  action,  and  that  a  suit  and  re- 
covery of  judgment  for  part  of  an  account  is  such  an  abandon- 
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ment  of  the  residue  that  no  action  can  afterward  be  main- 
tained upon  it.  That  authority  is  not  applicable  to  this  con- 
troversy. There  is  evidence  to  the  effect  that  the  note  was 
taken  as  payment  upon  the  account.  When  the  note  was  not 
paid  at  maturity,  and  the  residue  of  the  account  was  not  dis- 
charged when  due,  the  plaintiff  had  two  separate  and  dis- 
tinct causes  of  action,  supportable  by  different  evidence,  and 
the  recovery  upon  the  note  was  no  obstacle  to  obtaining  a 
judgment  for  the  residue  of  the  claim.  Although  this  suit 
was  brought  for  the  whole  amount  of  the  account,  as  originally 
contracted,  the  defendant  had  the  right,  of  which  he  availed 
himself,  to  plead  his  payments  and  thus  prevent  a  recovery 
for  an  excessive  sum.  The  larger  claim  did  not  render  the 
present  suit  one  for  the  same  obligation;  that  was  enforced 
in  the  action  upon  the  note,  within  the  rule  against  splitting 
up  a  single  cause  of  action.  A  just  and  proper  result  was 
reached  in  the  lower  court,  and  its  judgment  will  be  affirmed. 

Tyson,  Simpson    and  Anderson,  JJ.,  concur. 


A  Judgment  for  a  part  of  an  entire  demand  is  a  conclusive  bar  to 
another  suit  for  another  part  of  the  same  demand:  Bullard  v.  Thorpe, 
66  Vt.  599,  44  Am,  St.  Bep.  867;  Alie  v.  Nadeau,  93  Me.  282,  74  Am. 
8t.  Bep.  346. 


JONES  V.  BAXTER. 

[146  Ala.  620,  41  South.  781.] 

SHERIFF,  Authority  of  Beyond  the  County — ^Attachment. — 
The  sheriff  of  one  county  has  no  authority  to  levy  an  attachment  and 
seize  property  thereunder  situate  in  another  county,  and  on  motion, 
the  levy  should  be  discharged,     (p.  55.) 

FOETHCOMINQ  BOND,  When  not  Enforceable. — If  the  levy 
of  an  attachment  is  void  because  made  by  the  sheriff  of  a  county 
other  than  that  in  which  he  finds  the  property,  the  execution  of  a 
forthcoming  bond  to  get  possession  of  the  property  taken  from  him 
under  the  void  levy  does  not  validate  it,  nor  prevent  him  from  ob- 
taining relief  by  making  a  motion  to  have  the  levy  discharged  as 
void.     (p.  56.) 

Espy  &  Farmer,  for  the  appellant. 

Reid  &  Hill,  for  the  appellee. 

«2o  HARALSON,  J.     This    is  an  attachment    suit  com- 
.menced  by  R.  M.  Jones,  the  appellant,  on  the  third    day 
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of  September,  1904,  against  Z.  M.  C.  Baxter,  the  appel- 
lee. *^*  The  suit  was  issued  out  of  the  circuit  court  of  Hous- 
ton county,  and  was  forwarded  to  the  sheriff  of  Geneva  county 
to  be  levied,  and  when  the  sheriff  of  Geneva  received  it,  he 
went  out  of  Geneva  into  Houston  county,  and,  on  the  8th  of 
that  month,  levied  the  writ  on  a  growing  crop  situated  in  the 
latter  county.  On  the  9th  of  the  month,  Baxter  executed  and 
delivered  to  the  sheriff  a  bond  replevying  the  property  at- 
tempted to  be  levied  on,  took  it  into  his  possession,  and  never 
returned  it  to  the  sheriff.  The  defendant  was  a  nonresident 
of  the  state,  and  when  the  Houston  court  convened,  he  ap- 
peared by  his  attorneys,  specially  for  the  motion,  and  moved 
the  court  to  have  the  attachment  dissolved  and  the  levy  dis- 
missed. The  plaintiff  demurred  to  this  motion  on  the  grounds : 
(1)  That  the  sheriff  of  Geneva  county  had  the  authority  to 
levy  on  property  situated  in  Houston  county,  under  and  by 
virtue  of  said  attachment,  returnable  to  the  circuit  court  of 
the  latter  county;  (2)  the  levy  weis  not  void;  and  (3)  because 
the  said  motion  fails  to  set  forth  any  facts  which  showed  that 
the  levy  which  is  sought  to  be  assailed  is  void. 

The  court  sustained  the  demurrer  to  the  second  and  third 
grounds  of  the  motion,  and  overruled  it  as  to  the  first  ground. 

The  plaintiff  filed  a  plea  to  the  said  motion,  fully  set  out 
on  page  5  of  the  record.  The  defendant  moved  to  strike  said 
plea,  which  motion  was  granted. 

On  the  trial  of  the  motion  to  vacate  and  discharge  the  levy, 
the  facts  as  stated  above  in  the  beginning  of  this  opinion 
were  shown  without  conflict,  and  the  court  granted  the  motion 
and  entered  judgment  discharging  and  dismissing  the  levy 
made  under  the  attachment. 

It  thus  appears  that  the  single  question  is  presented, 
whether  the  court  erred  in  discharging  said  levy,  and  that 
depends  upon  whether  the  sheriff  of  Geneva  county  had  any 
right  or  authority  to  go  out  of  his  own  county  into  Houston 
county  and  levy  the  attachment  in  his  hands  on  property  situ- 
ated wholly  in  the  latter  county. 

It  is  stated  in  Freeman  on  Executions,  section  104,  that 
**The  execution  may  be  regular,  and  in  all  respects  valid 
when  ****  it  was  issued,  and  yet  not  authorize  its  service  by 
the  officer  to  whom  it  is  delivered.  By  the  rules  of  the  com- 
mon law,  the  writs  of  each  court  are  only  capable  of  enforce- 
ment within  the  territorial  limits  of  its  jurisdiction.  .... 
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So,  when  intrusted  with  the  execution  of  a  writ  of  his  own 
county,  the  officer  must  remember  that  his  authority  under 
the  writ  is  confined  to  the  county.  He  has  no  legal  power  to 
levy  on  lands  or  property  outside  of  the  county.  The  acts 
of  an  officer  outside  of  his  county  or  bailiwick  are  unoffi-^ial 
and  neceasarily  void  unless  expressly  or  impliedly  authorized 
by  some  statute."  In  this  state  we  have  no  statute  applicable 
to  sheriffs  to  take  them  out  of  this  common-law  rule.  The 
foregoing  principle,  as  stated  by  Mr.  Freeman,  is  supported, 
as  appears  in  his  notes  to  the  text  by  the  decisions  of  the 
courts  of  many  of  the  states. 

Mr.  Herman,  in  discussing  what  levies  are  void,  saj's:  "A 
levy  made  on  property  that  is  not  subject  to  levy  on  execu- 
tion is  void,"  and  gives  instances  of  such,  the  last  one  of 
which  is,  "A  levy  upon  property  outside  of  the  district  or 
county  of  the  officer  holding  the  execution'*:  Herman  on  Exe- 
cution, sec.  168 ;  Street  v.  McClerkin,  77  Ala.  580 ;  Stephenson 
V.  Wright,  111  Ala.  579,  20  South.  622.  The  court  com- 
mitted no  error  in  discharging  and  dismissing  said  levy. 

We  are  cited  to  the  case  of  Peebles  v.  Weir,  60  Ala.  413,  as 
opposed  to  the  rulings  of  this  court.  That  case  holds  that 
the  execution  of  a  replevy  bond  by  the  defendant,  in  an  attach- 
ment case,  is  sufficient  to  sustain  a  judgment  against  him  by 
default.  That  decision  is  justified,  on  the  grounds  as  therein 
stated,  that  by  the  execution  of  the  bond  the  defendant  be- 
comes a  party  to  the  suit,  as  do  his  sureties,  so  far  that  an 
execution  may  issue  against  them,  if  the  plaintiff  is  unsuc- 
cessful in  the  suit,  and  fails  to  return  the  property  to  the  cus- 
tody of  the  proper  officer.  But  the  execution  of  a  forthcoming 
bond  by  a  defendant  to  gain  the  possession  of  his  property 
taken  from  him  under  a  void  levy  cannot  have  the  effect  of 
validating  the  levy,  and  would  not  deprive  the  defendant  of 
making  his  motion  to  get  rid  of  the  void  levy;  otherwise,  he 
would  ®*^  be  deprived  of  the  possession  and  use  of  his  prop- 
erty unlawfully  taken  from  him  under  a  levy  which  was  void, 
and  which  had  no  more  effect  upon  defendant's  rightful  pos- 
session of  it  than  if  it  had  not  been  made.  The  forthcoming 
bond  was  itself  void  as  a  statutory  bond,  because  it  was  with- 
out a  valid  levy  to.  sustain  it. 

The  ruling  of  the  court  below  is  approved. 

Affirmed. 

Weakley,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 
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In  Attachment  Proceedings  the  rest  must  be  within  the  jurisdiction 
of  the  court  issuing  the  process  in  order  to  confer  jurisdiction:  Doug- 
lass Y.  Phoenix  Ina.  Co.,  138  N.  Y.  209,  34  Am.  St.  Bep.  448. 


DIXON  V.  STATE. 

[147  Ala.  91,  41  South.  734.] 

INDICTMENT  FOE  INCEST— Failure  to  Charge  that  the 
Other  Party  was  a  Woman. — An  indictment  charging  that  J.  D.,  a 
man,  being  the  father  of  C.  D.,  a  girl,  did  have  sexual  intercourse 
with  such  G.  D.  is  not  defective  in  not  charging  that  she  was  a  woman, 
nor  in  failing  to  state  her  age.     (p.  57.) 

INCEST. — It  is  not  Necessary  to  Sustain  a  Prosecution  for  In- 
cest that  the  Female  should  have  Beached  the  Age  of  Puberty, 
(p.  58.) 

Indictment  and  conviction  of  incest,  and  an  appeal  by 
the  defendant. 

E,  E.  Newton,  for  the  appellant. 

Massey  Wilson,  attorney  general,  for  the  state. 

»2  HARALSON,  J.  The  statute  against  incest  is:  **If  any 
man,  and  woman"  (within  the  prohibited  degrees)  have 
sexual  intercourse  together,  etc.,  they  must,  on  conviction,  be 
punished  as  herein  prescribed :  Code  1896,  sec,  4889.  The  in- 
dictment charges  that  "John  Dixon,  a  man,  being  the  father 
of  Callie  Dixon,  a  girl,  and  within  the  (prohibited)  degree 
of  consanguinity,  etc.,  did  have  sexual  intercourse  with  the 
said  Callie  Dixon,"  etc.  There  was  a  demurrer  to  the  in- 
dictment in  substance  that  it  does  not  charge  that  the  defend- 
ant had  sexual  intercourse  with  a  woman;  did  not  aver  that 
Callie  Dixon  was  a  woman,  nor  did  it  state  her  age,  whether 
under  or  over  ten  years,  etc. 

The  contention  of  the  defendant  is,  that  the  indictment  is 
defective  in  the  use  of  the  word  "girl,"  instead  of  the  word 
* '  woman ' ' ;  that  the  term  *  *  woman  "  is  a  female  who  has  passed 
the  age  of  puberty,  while  a  girl  may  not  have  passed  that 
age. 

This  distinction  is  without  force,  unless  the  crime  of  incest 
cannot  be  committed  with  a  female  who  has  not  passed  the  aire 
of  puberty.     We  apprehend  that  the  offense  may  be  com- 
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mitted,  at  least  by  the  man,  on  a  female  within  the  prohibited 
degree,  without  respect  to  her  age. 

An  indictment  alleged:  "Walter  Butler  did  assault  Delia 
McCall,  a  woman,  with  the  intent  forcibly  to  ravish  ®^  her." 
The  proof  showed  that  Delia  McCall  was  a  girl,  eleven  years 
of  age.  The  defendant  was  convicted,  and  this  court  held 
that  there  was  no  variance  for  that  between  the  allegations 
and  proof.  The  defendant  asked  the  charge :  "Unless  the  jury 
believe  from  the  evidence  that  Delia  McCall  had  reached  the 
age  of  puberty,  there  can  be  no  conviction  in  this  case,"  which 
charge  was  refused,  and,  as  held  by  us,  properly  so :  Butler  v. 
State,  120  Ala.  668,  25  South.  1024. 

In  King  v.  State,  120  Ala.  329,  25  South.  178,  the  indict- 
ment was  in  code  form,  except  in  the  substitution  of  the  words 
"a  girl  under  the  age  of  ten  years"  for  the  word  "woman," 
used  in  form  12  charging  an  assault  on  a  woman  with  intent 
forcibly  to  ravish  her,  and  it  was  held  that  it  sufficiently 
charged  an  offense  under  section  4346  of  the  Code  of  1896, 
making  it  an  offense  to  commit  "an  assault  on  another"  with 
intent  to  ravish.  The  distinction  attempted  to  be  drawn  is  too 
technical  to  be  meritorious. 

No  other  error  is  raised  and  insisted  on  in  the  record.  The 
demurrer  was  properly  overruled. 

Affirmed. 

Weakley,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  concur. 

The  Crime  of  Incest  is  the  subject  of  a  note  to  Tagert  v.  State,  111 
Am.  St.  Eep.  19. 


KNIGHT  V.  STATE. 

[147  Ala.  93,  41  South.  850.] 

SEDUCTION — Evidence  of  the  Consent  of  the  Prosecutrix  to 
have  Sexual  Intercourse  with  Another. — In  a  prosecution  for  seduc- 
tion, evidence  that  the  prosecutrix  consented  to  have  sexual  inter- 
course with  a  witness  under  examination  is  not  admissible,  the  act 
not  having  been  consummated,     (p.  59.) 

SEDUCTION. — ^Evidence  of  the  General  Character  of  the  Prose- 
cutrix for  Chastity  is  admissible  where  evidence  has  been  offered 
tending  to  impeach  her  character  for  chastitj.     (p.  59.) 

SEDUCTION — Question  for  the  Jury. — If  the  prosecutrix  de- 
scribed how  the  act  was  accomplished,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  she  finally  yielded  under  temptation  or 
otherwise,  and  the  court  should  not  charge  the  jury  to  find  for  the 
defendant,     (p.  59.) 
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No  counsel  marked  for  the  appellant. 

Massey  "Wilson,  attorney  general,  for  the  state. 

®*  SIMPSON,  J.  The  defendant  in  this  case  was  convicted 
of  the  crime  of  seduction.  The  exception  to  the  question  to  the 
witness  Windham  as  to  whether  the  prosecutrix  had  ever  con- 
sented to  have  sexual  intercourse  with  him  was  properly  sus- 
tained, the  act  not  having  been  consummated.  Evidence 
having  been  offered  tending  to  impeach  the  chastity  of  the 
prosecutrix,  it  was  proper  to  admit  testimony  as  to  her  general 
character  for  virtue  and  chastity :  Smith  v.  State,  107  Ala.  139, 
18  South.  306;  Suther  v.  State,  118  Ala.  88,  24  South.  43. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
the  general  charge  requested  in  favor  of  the  defendant. 
^'^  Under  section  4972  of  the  Code  of  1896  the  case  was  prop- 
erly triable  in  Pike  county,  and  there  was  evidence  to  justify 
a  verdict  of  guilty. 

There  was  no  error  in  the  refusal  of  the  court  to  give  charge 
2,  requested  by  the  defendant.  The  prosecutrix,  on  cross-ex- 
amination, described  how  the  act  was  accomplished;  and  it 
was  for  the  jury  to  determine,  from  all  the  evidence,  whether 
the  prosecutrix  finally  yielded  under  temptation  or  otherwise, 
as  mentioned  in  the  statute.  In  addition,  this  matter  was 
fully  placed  before  the  jury  in  the  most  favorable  light  to 
the  defendant  by  charges  given  by  the  court  at  the  request  of 
defendant. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


Seduction  eis  a  Criminal  Offense  is  discussed  in  the  notes  to  Brad- 
shaw  V.  Jones,  76  Am.  St.  Eep.  659;  State  v.  Carron,  87  Am.  Dec. 
405.  If  the  statute  creating  the  crime  of  seduction  makes  no  refer- 
ence to  the  chastity  of  the  woman,  the  state  is  not  required  to  allege 
and  prove  it:  Caldwell  v.  State,  73  Ark.  139,  108  Am.  St.  Kep.  28. 
But  see  Greenraan  v.  O 'Riley,  144  Mich.  534,  115  Am.  St.  Rep.  466. 
Evidence  of  her  general  reputation  for  chastity  is  admissible:  State 
V.  Lockerby,  50  Minn.  363,  36  Am.  St.  Rep,  656;  Carroll  v.  State,  74 
Miss.  688,  60  Am.  St.  Rep.  539.  As  to  evidence  of  the  promise  to 
marry,  see  the  recent  case  of  State  v.  Ring,  142  N.  C.  596,  115  Am. 
St.  Rep.  759. 
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HARGROVE  v.  STATE. 
[147  Ala.  97,  41  South.  972.] 

EVIDENCE — Trailing  of  Dogs. — After  evidence  as  to  the  na- 
ture and  training  of  dogs,  the  testimony  of  a  witness  may  be  re- 
ceived as  to  their  trailing  of  a  defendant  accused  of  crime,     (p.  60.) 

EVIDENCE — Tracks  and  Defendant's  Shoes. — Evidence  that 
the  tracks  of  the  defendant's  shoes  corresponded  in  lengtli  and  width 
with  the  tracks  found  at  the  scene  of  the  crime  is  admissible,  (p. 
61.) 

JXTEY  TRIAL — General  Charge  in  Favor  of  the  Defendant, 
When  Properly  Eefused. — A  general  affirmative  charge  cannot  be  given 
when  the  evidence  affords  an  inference  adverse  to  the  party  request- 
ing the  charge,     (p.  61.  ) 

M.  K.  Clements,  for  the  appellant. 

Massey  Wilson,  attorney  general,  for  the  state. 

®®  DOWDELL,  J.  The  defendant  was  tried  and  convicted 
on  an  indictment  charging  him  with  the  crime  of  burglary. 

There  are  three  questions  presented  for  our  consideration. 
The  first  is  on  the  action  of  the  trial  court  in  overruling  the 
motion  of  the  defendant  to  exclude  "all  the  evidence  of  the 
witness,  Lee  Davidson,  in  reference  to  alleged  trailing  of  the 
defendant  by  the  dogs."  It  was  shown  by  this  witness  that 
he  owned  two  bloodhounds,  and  "was  in  the  business  of  run- 
ning bloodhounds,"  and  that  the  two  dogs  were  trained  to 
trail  human  beings.  This  witness  further  testified  that  one 
of  the  dogs  had  had  four  years'  training,  and  that  the  other 
dog  was  two  years  old,  "and  had  experience  also,"  and  that 
"these  dogs  had  trailed  sixty  or  seventy  persons  in  the  last 
four  years."  With  this  evidence  as  to  the  nature  and  train- 
ing of  the  dogs,  the  testimony  of  this  witness  in  reference 
to  the  trailing  of  the  defendant  by  the  dogs  was  competent 
and  admissible  under  the  ruling  in  the  case  of  Hodge  v. 
State,  98  Ala.  10,  39  Am.  St.  Rep.  17,  13  South.  385.  See, 
also.  Little  v.  State,  145  Ala.  662,  39  South.  674. 

®®  The  second  question  is  on  the  action  of  the  court  in 
overruling  the  defendant's  motion  to  "exclude  the  evidence 
of  the  witness  Labe  Westmoreland  in  reference  to  the  tracks. ' ' 
This  witness  testified  * '  that  he  got  a  pair  of  shoes  at  the  house 
of  the  defendant  the  night  that  the  dogs  went  to  the  defend- 
ant's house,  and  after  the  defendant  was  arrested,  and  that 
some  tracks  that  were  found  near  Warten's  store  and  near 
where  the  cash  drawer  was  found,  were  the  same  length  and 
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width  as  the  shoes  found  in  the  defendant's  house."  The 
witness  further  testified  "that  these  shoes  were  put  into  the 
traclvs  found  in  the  rear  of  Warten's  lot,  where  the  cash 
drawer  was  rifled,  and  they  were  the  same  length  and  width 
as  these  tracks."  The  defendant  admitted,  when  being  ex- 
amined as  a  witness  in  his  own  behalf  on  the  trial,  that  the 
shoes  were  his,  and  that  he  wore  them  on  the  day  of  the  night 
of  the  burglary.  The  evidence  as  to  th^  tracks  was  competent 
and  relevant,  and  the  court  committed  no  error  in  overruling 
tbe  motion  to  exclude:  1  Mayfield's  Digest,  sec.  4211^,  p.  333. 
The  third  question  raised  is  based  on  the  refusal  of  the 
court  to  give  the  general  charge  requested  in  writing  to  find 
in  favor  of  the  defendant.  It  has  often  been  ruled  by  this 
court  that  the  general  affirmative  charge  cannot  be  given, 
when  the  evidence  affords  inference  adverse  to  the  party  re- 
questing the  charge.  In  such  a  case  the  question  becomes  one 
for  determination  by  the  jury.  The  evidence  in  the  case  be- 
fore us  offered  inference  of  the  defendant's  guilt,  and  the 
court,  therefore,  properly  refused  the  charge.  "We  find  no 
error  in  the  record  and  the  judgment  will  be  affirmed. 

"Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


TJie  Questions  Involved  in  the  Principal  Case  were  recently  before  the 
sapreme  court  of  North  Carolina:  See  State  v.  Hunter,  143  N.  C.  607, 
]18  Am.  St.  Bep.  830,  and  authorities  cited  in  the  cross-reference  note 
thereto. 


MONTGOMERY  v.  FERRYMAN  &  CO. 

[147  Ala.   207,  41  South.  848.] 

GUARDIAN  AND  WABD,  Application  of  the  Former  to  the 
Court  for  Instructions. — The  guardian  of  a  non  compos  mentis  who 
executes  a  mortgage  under  a  decree  of  court  has  the  same  right  to 
apply  to  it  for  instructions,  if  they  are  necessary  to  the  execution  of 
his  trust,  as  is  accorded  to  trustees,     (p.  63.) 

WHEN  A  GUARDIAN'S  SALE  is  Made  Under  a  Decree,  the 
Court  must  be  Regarded  as  the  Vendor,     (p.  63.) 

A  GUARDIAN'S  SALE,  Until  Confirmed  by  the  Court  Author- 
izing it,  confers  no  rights,  whether  the  sale  is  public  or  private 
(p.  63.) 

GUARDIAN'S  MORTGAGE,  Reformation  of.— A  mortgage  ex- 
ecuted by  a  guardian  upon  a  ward's  property  when  the  property  is 
not  described  in  the  decree  authorizing  the  mortgage,  and  the  mort- 
gage is  not  confirmed  by  the  court,  is  invalid.  Hence,  if  it  does  not 
correctly  describe  the  i>roperty  intended  to  be  mortgaged,  it  cannot  be 
reformed  and  foreclosed  in  equity,     (p.  63.) 
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George  Huddleston,  for  the  appellant. 

L.  C.  Dickey  and  James  A.  Mitchell,  for  the  appellee. 

«»  TYSON,  J.  The  bill  in  this  cause  was  filed  to  reform 
a  mortgage  executed  by  the  guardian  of  a  non  compos  mentis 
under  the  decree  of  the  city  court  of  Birmingham  in  equity. 
The  decree  authorized  the  guardian  to  borrow  the  sum  of 
three  hundred  dollar?  to  be  used  by  the  guardian  in  paying 
the  taxes  and  other  necessary  and  proper  expenses  of  his 
ward,  and  further  authorizing  him,  if  necessary,  to  secure 
the  payment  of  such  loan  by  the  execution  of  a  mortgage  on 
such  part  of  the  ward's  estate  as  should  be  reasonable  se- 
curity for  the  payment  of  the  note  for  the  sum  borrowed. 
The  decree  further  provided  that  the  cause  in  which  it  was 
rendered  should  be  continued,  that  ***  such  orders  and  de- 
crees might  be  made  therein  as  should  seenj  meet  and  proper. 
No  other  orders  or  proceedings  were  had,  and  on  the  thir- 
teenth day  of  November,  1893,  the  city  court  of  Birmingham 
rendered  a  decree  dismissing  said  cause. 

It  appears  from  the  bill  that  W.  W.  Montgomery,  the  non 
compos,  owned  two  lots,  Nos.  13  and  14,  in  block  9,  in  J.  W. 
Montgomery's  addition  to  Wood  Lawn,  Alabama.  On  lot  13 
there  were  some  improvements,  but  lot  14  was  unimproved, 
and  was  worth  in  the  year  1892,  when  the  mortgage  was  ex- 
ecuted, only  about  twenty-five  dollars.  The  guardian  bor- 
rowed three  hundred  dollars  from  Mrs.  M.  E.  Jennings,  se- 
curing the  same  by  a  mortgage  to  her  conveying,  with  other 
property,  lot  14,  whereas  lot  13  was  intended.  The  sufficiency 
of  the  averment  showing  the  mistake  is  not  questioned.  The 
bill  further  avers  that  the  money  borrowed  was  used  for  the 
benefit  of  the  ward,  as  provided  in  the  decree;  that  a  mort- 
gage upon  lot  No.  13,  with  the  other  property  embraced  there- 
in, was  a  reasonable  security,  and  not  more  than  a  reasonable 
security,  for  the  loan,  and  that  lot  No.  14,  and  said  other 
property,  was  in  no  sense  a  reasonable  security  therefor.  The 
mortgage  as  executed  was  duly  foreclosed,  the  mortgagee  buy- 
ing in  the  property  at  the  foreclosure  sale;  the  mortgagee 
going  into  possession  of  lot  No.  13  and  using  the  same  as  her 
own.  Thereafter  on  the  fourteenth  day  of  October,  1899, 
Mrs.  Jennings  executed  a  deed  to  complainant  to  lot  No.  14 
for  the  sum  of  five  hundred  dollars;  complainant  going  into 
possession  of  lot  No.  13  thereunder,  and  improving  same  to 
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the  extent  of  six  hundred  and  fifty  dollars.  R.  B.  Mont- 
gomery, the  succeeding  guardian,  and  the  non  compos  mentis, 
were  made  parties  defendant ;  the  latter  demurring  to  the  bill 
by  his  guardian  ad  litem. 

The  guardian  of  the  non  compos,  who  executed  the  mort- 
gage under  the  decree  of  the  city  court  of  Birmingham  in 
equity,  had  the  same  right  to  apply  to  such  court  for  in- 
structions and  authority  necessary  in  the  execution  of  his 
trust  as  is  accorded  to  others  trustees.  The  title  to  the  real 
estate  of  the  ward  is  not  in  the  guardian,  but  in  the  ward, 
and  in  the  case  of  a  sale  thereof  under  ^^^  a  decree  of  the 
court  of  chancery  the  court  is  the  vendor.  In  such  case  "un- 
til confirmed  by  the  court  it  is  not  complete  and  confers  no 
rights":  McEachin  v.  Warren,  82  Ala.  554,  9  South.  197. 
This  is  true,  whether  the  sale  is  public  or  private.  A  mort- 
gage of  the  ward's  property  depends  for  its  efficacy  upon 
the  transfer  of  title,  and  unless  the  property  to  be  mort- 
gaged is  described  in  the  decree,  or  when  the  selection  of  the 
property  is  left  to  the  guardian,  unless  the  mortgage  is  con- 
firmed by  the  court,  its  approval  is  in  no  way  manifested,  so 
as  to  make  the  mortgage  its  act.  In  such  case  the  mortgage 
is  invalid  and  confers  no  rights,  even  if  the  property  intended 
to  be  covered  is  correctly  described  therein.  It  cannot,  there- 
fore, be  made  valid  by  means  of  mistake  in  such  a  description. 
The  biU  shows  that  the  property  of  the  non  compos  intended 
to  be  mortgaged  was  never  designated  by  a  decree  of  the 
court ;  but  the  selection  thereof  was  left  to  the  guardian,  and 
no  confirmation  by  the  court  is  shown.  The  mortgage,  there- 
fore, confers  no  rights,  and  cannot  be  made  the  basis  of  a 
bill  for  the  correction  of  a  mistake  therein.  In  short,  there 
is  lacking  that  essential  element  of  mutuality  between  the 
owner  of  the  property  or  anyone  authorized  to  bind  him  and 
the  mortgagee  upon  which  to  found  the  reformation  or  cor- 
rection:  Stephenson  v.  Harris,  131  Ala.  470,  31  South.  445; 
6  Pomeroy's  Equity  Jurisprudence,  sec.  675  et  seq. 

The  demurrer  interposed  to  the  bill  should  have  been  sus- 
tained. A  decree  will  be  here  entered,  reversing  the  decree 
appealed  from  and  sustaining  the  demurrer. 

Reversed  and  rendered, 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


Mortgages  by  Gttarduins  of  the  property  of  their  wards  are  discussed 
In  the  note  to  Schmidt  v.  Shaver,  89  Am.  St.  Rep.  314. 
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HAYS  V.  BOUCHELLE. 

[147  Ala.  212,  41  South.  518.] 

VENDOR  AND  VENDEE — Duty  of  Delivering  Possession. — 
It  is  the  duty  of  a  vendor  either  to  put  his  vendt-e  in  possession  of, 
or  to  point  out  the  boundary  lines  of,  the  lands  conveyed,  or,  at 
least,  to  permit  him  by  a  proper  survey  to  ascertain  the  correct 
boundary,     (p.   65.) 

EQUITY  JUEISDICTION  to  Settle  Boundairies.— If  the  owner 
of  adjoining  sections  of  land  conveys  one  of  them  without  describ- 
ing its  boundaries,  having  previously  permitted  the  corners  and  bound- 
aries between  the  sections  to  be  lost  or  destroyed,  of  which  fact 
his  grantee  at  the  date  of  the  purchase  was  ignorant,  and  after  the 
conveyance  prohibits  the  grantee  by  threats  and  violence  from  as- 
certaining the  corners  and  boundary,  a  suit  may  be  maintained  in 
equity  to  ascertain  and  declare  such  boundary,     (p.  65.) 

Mayfield  &  Vemer,  for  the  appellant. 

Harwood  &  McKinley,  for  the  appellee. 

***  DOWDELL,  J.  The  appeal  in  this  case  is  prosecuted 
from  the  decree  of  the  chancellor  overruling  the  defendant's 
demurrer  to  the  complainant's  bill.  The  purpose  of  the  bill 
is  to  establish  the  boundary  of  the  land  in  question,  which 
the  bill  alleges  has  been  obliterated  and  become  confused.  In 
an  elaborate  note  by  Mr.  Freeman  to  the  case  of  Stuart's 
Heirs  v.  Coalter,  reported  in  15  Am.  Dec.  745,  where  many 
cases  bearing  on  the  subject  are  cited,  the  equitable  doctrine 
in  regard  to  the  confusion  of  boundaries  has  been  ably  re- 
viewed and  in  a  most  exhaustive  manner,  and  from  this  re- 
view of  the  authorities  the  doctrine  may  be  well  stated  as  fol- 
lows: The  jurisdiction  of  chancery  to  establish  disputed 
boundaries  of  land  is  ancient  and  well  defined;  but  it  is  not 
an  original  or  independent  jurisdiction,  and  "it  is  accord-' 
ingly  settled,  as  laid  down  in  the  principal  case,  that  a  court 
of  chancery  will  not  undertake  to  settle  obscured  or  confused 
boundaries  of  land  unless  some  equity  is  superinduced  by  the 
act  of  the  parties  or  of  tjiose  through  whom  they  claim":  See 
authorities  cited  in  note  on  page  746  of  the  above  case. 

According  to  the  averments  of  the  bill  in  the  case  at  bar, 
the  respondent,  being  the  owner  of  sections  20  and  ^^'^  21, 
which  she  had  owned  and  been  in  possession  of  for  thirty 
years,  sold  and  convej^ed  section  20  to  the  complainant,  a 
copy  of  which  deed  is  attached  as  an  exhibit  to  the  bill.  By 
this  deed,  in  the  description  of  the  land  conveyed,  no  bound- 
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aries  are  given,  but  the  land  is  merely  described  as  being  "all 
of  section  20"  in  a  certain  township  and  range  in  Greene 
county,  Alabama.  The  bill  avers  that  during  the  time  that 
said  two  sections  of  land  belonged  to  the  respondent,  or  those 
under  whom  she  derived  her  title,  the  comers  and  boundary 
line  between  said  sections  were  lost,  obliterated  and  destroyed; 
that  such  loss,  obliteration  or  destruction  of  said  corners  and 
boundaries  were  caused  and  allowed  by  the  design,  act  or 
negligence  of  respondent,  or  of  those  under  whom  she  claimed 
said  lands;  that  said  corners  and  boundaries  were  lost  and 
obliterated  at  the  date  on  which  respondent  sold  and  con- 
veyed said  land  to  complainant,  but  that  the  complainant  was 
then  ignorant  of  this  fact.  The  bill  further  avers  that  the 
respondent  has  been,  since  the  sale  by  her  of  said  section  20 
to  complainant,  the  owner  of  said  section  21,  and  is  still  the 
owner  thereof;  that  the  respondent  did  not  at  the  date  of 
said  sale  point  out  to  complainant  the  corners  and  boundaries 
of  said  land  sold  him,  and  has  not  since  that  date  done  so,  al- 
though complainant  has  requested  her  so  to  do.  The  bill 
further  shows,  by  its  averments,  that  the  complainant  em- 
ployed the  country  surveyor  of  Greene  county  for  the  pur- 
pose of  locating  and  ascertaining  the  boundary  line  between 
section  20  and  21,  but  was  prohibited  by  the  respondent, 
through  her  agents,  by  threats  of  violence,  from  ascertaining 
and  locating  the  corners  and  boundary  line  between  said  sec- 
tions 20  and  21. 

It  was  undoubtedly  the  duty  of  the  respondent  to  have  put 
the  complainant  in  possession  of  the  land,  which  she  had  sold 
and  conveyed  to  him,  and  likewise  a  duty  to  have  pointed  out 
the  boundary  line  of  the  land  so  conveyed,  or  at  least  to  have 
permitted  her  grantee  by  a  proper  survey  of  the  land  so  con- 
veyed to  ascertain  the  correct  boundary.  We  are  clearly  of 
the  opinion  that,  if  the  allegations  of  the  bill  are  true  as  to 
the  acts  and  **®  conduct  of  the  respondent,  when  taken  in 
connection  with  the  averments  as  to  the  obliteration  and  con- 
fusion of  the  boundarj'  line,  then  the  equity  of  the  bill  under 
the  authorities  is  put  beyond  all  question,  and  the  case  is  one 
that  calls  for  the  interposition  of  a  court  of  chancery.  The 
acts  and  conduct  of  the  respondent,  charged  in  the  bil)  in 
equity,  amount  to  a  fraud  upon  the  rights  of  the  complainant, 
and  is  such  an  equity,  superinduced  by  the  act  of  the  party, 
as  gives  the  court  jurisdiction  under  the  authorities  above  re- 
Am.  St.  Eep.,  VoL  119—5 


66  American  State  Reports,  Vol,  119.     [Alabama, 

ferred  to.  We  think  the  doctrine  laid  down  in  our  own  case 
of  Ashurst  V.  McKenzie,  92  Ala.  484,  9  South.  262,  and  Guice 
V.  Barr,  130  Ala.  570,  30  South.  563,  are  authorities  in  sup- 
port of  the  complainant's  bill.  Our  conclusion  is  that  the 
chancellor  properly  overruled  the  demurrer,  and  his  decree 
wiU  be  here  affirmed. 

"Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  concur. 


SUITS   TO  ASCEBTAIN  AND  DECLABE  BOUNDABIES. 
I.  History,  66. 

n.  Mere  Uncertainty  or  Confusion  of  Boundary  not  Sufficient,  66. 
m.  General   Grounds  for  Assuming  Jurisdiction,  68. 
rv.  Belief   as   Incident  to   ft   Suit  Maintainable    on   Some   Other 
Grounds,  70. 
V,  The  Existence  of  a  Bemedy  at  Law,  71. 
VI.  Parties  to  the  Suit,  71. 
Vn.  The  Pleadings,  72. 

VIII.  The  Mode  of  Preceding  with  the  Inquiry — Commissioners,  73. 
IX.  The  Judgment,  74. 
X.  Statutes,  74. 

I.  History. 
The  origin  and  history  of  the  jurisdiction  exercised  by  courts  of 
equity  to  settle  confused  boundaries  are  quite  obscure.  All  that 
can  be  affirmed  with  certainty  is,  that  the  jurisdiction  has  long  been 
exercised,  and  all  doubt  of  the  propriety  of  exercising  it  in  proper 
cases,  if  it  ever  existed,  terminated  at  so  early  a  date  as  to  require 
no  present  consideration:  1  Story's  Equity  Jurisprudence,  sees.  610, 
611;  Pomeroy's  Equity  Jurisprudence,  sec.  1384;  Wake  v.  Conyers, 
1  Eden,  331;  2  Lev.  Gas.  in  Eq.  433;  Speer  v.  Crawter,  Meriv.  416; 
Watkins  v.  Childs  (Vt.),  66  Atl.  805.  At  one  time  the  court  seems 
to  have  assumed  jurisdiction  and  to  have  granted  relief  in  every 
case  in  which,  because  boundaries  were  lost  or  obscured,  some  relief 
was  desirable:  Mullineux  v,  Mullineux,  Tuthill,  39;  Peckering  v. 
Peckering,  Tuthill,  39.  But,  as  we  shall  hereafter  show,  this  broad 
assumption  of  jurisdiction  cannot  be  sustained,  and  courts  of  chan- 
cery will  remain  inactive  notwithstanding  some  remedy  may  be 
desirable  unless  some  equitable  ground  for  their  interposition  is 
established.  In  the  United  StaJ;es,  as  we  shall  also  hereinafter  show, 
the  jurisdiction  has  been  modified  and  extended  by  statute  in  many 
of  the  states. 

n.    Mere  Uncertainty  or  Confusion  of  Boundary  not  Sufficient. 

The  fact  that  the  owners  of  adjacent  lands  may  not  agree  respect- 
ing one  or  more  of  their  boundaries,  and  that  for  some  reason  their 
location  must  remain  in  question  until  settled  by  some  adjudication 
between  the  claimants,  does  not  authorize  a  court  of  equity  to  as- 
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snme  jurisdiction  of  the  subject  matter.  Probably  the  court  may 
exercise  jurisdiction  by  consent  of  the  parties:  Madison  v.  Wallace, 
2  J.  J.  Marsh.  581;  so  that  its  decree,  though  erroneous,  would  not 
be  void.  It  is,  however,  beyond  controversy,  that,  as  against  any 
objection,  a  court  of  equity  cannot  act,  unless  its  jurisdiction  has 
been  conferred  by  statute,  merely  because  the  boundary  is  confused, 
uncertain,  or  unknown.  In  such  a  ease,  if  one  of  the  claimants  is 
In  possession  of  the  parcel  to  which  the  uncertainty  relates,  the  other 
may  seek  redress  by  an  action  to  recover  possession,  and  where  neither 
party  is  in  possession,  relief  may  doubtless  be  had,  in  many  of  the 
states,  by  a  suit  to  determine  conflicting  claims  of  title.  When 
either  of  these  remedies  is  available  and  adequate,  there  can  be  no 
relief  in  equity  by  a  suit  brought  solely  for  the  purpose  of  settling 
the  boundaries:  Ashurst  v.  McKenzie,  92  Ala.  484,  9  South.  262; 
Doggett  V.  Hart,  5  Fla.  215,  58  Am.  Dec.  464;  Livingston  C.  B.  &  L. 
Assn.  V.  Keach,  219  111.  9,  76  N.  E.  72;  MeCreery  L,  I.  Co.  v.  Myers, 
70  S.  C.  282,  49  S.  E.  848.  Nor  will  the  nonexistence  or  inadequacy 
of  other  remedies  alone  induce  a  court  of  chancery  to  act.  In  other 
words,  the  uncertainty  of  the  boundary  and  the  necessity  for  mak- 
ing it  certain  are  not  in  themselves  independent  and  sufficient  grounds 
for  equitable  interposition  unless  made  so  by  statute.  There  must  be 
some  act  on  the  part  of  the  defendant  or  his  predecessors  in  interest, 
or  some  default  of  duty  on  his  or  their  part,  sufficient  to  invoke  the 
jurisdiction  of  the  court:  Hayes  v.  Bouchelle,  147  Ala.  212,  ante, 
p.  64,  41  South.  518;  Wetherbee  v.  Dunn,  36  Cal.  249,  85  Am.  Dec. 
166;  Perry  v.  Pratt,  31  Conn.  433;  Wolcott  v.  Bobbins,  26  Conn.  236; 
Doggett  V.  Hart,  5  Fla.  215,  58  Am.  Dec.  464;  Pendry  v.  Wright,  20 
Fla.  828;  Fraley  v.  Peters,  12  Bush,  469;  Scott  v.  Means,  80  Ky. 
460;  Walker  v.  Leslie,  90  Ky.  642,  14  S.  W.  682;  Kilgannon  v.  Jenkin- 
son,  51  Mich.  240,  16  N.  W.  390;  Bressler  v.  Pitts,  58  Mich.  347,  25 
N.  W.  311;  Wilson  v.  Hart,  98  Mo.  618,  12  S.  W.  249;  Humboldt 
County  y.  Lander  County,  22  Nev.  248,  58  Am.  St.  Hep.  750,  38  Pac. 
578,  26  L.  R.  A.  749;  Wolfe  v.  Scarborough,  2  Ohio  St.  361;  Norris' 
Appeal,  64  Pa.  275;  Tillmes  v.  Marsh,  67  Pa.  507;  Hale  v.  Darter, 
5  Humph.  79;  Topp  v.  Williams,  7  Humph.  569;  Nye  v,  Hawkins,  65 
Tex.  600;  Stuart  v.  Coalter,  4  Rand.  74,  15  Am.  Dec.  731;  Collins  v. 
Sutton,  94  Va.  127,  26  S.  E.  415;  Hill  v.  Proctor,  10  W.  Va.  59; 
Cresap  v.  Kemble,  26  W.  Va.  603;  Watson  v.  Ferrell,  34  W,  Va.  406; 
12  S.  E.  724;  Eakin  v.  Taylor,  55  W.  Va..652,  47  S.  E.  992;  O'Hara 
V.  Strange,  11  Ir.  Eq.  262;  Miller  v.  Warmington,  1  Jae.  &  W.  484, 
21  R.  R.  217;  Pomeroy's  Equity  Jurisprudence,  sec.  1384.  It  is 
probable  that  a  mistake  resulting  in  the  erroneous  location  of  a 
boundary  will  not  sustain  a  bill  to  settle  it,  where  the  party  against 
whom  relief  is  sought  has  not  been  guilty  of  any  fraud  nor  other- 
wise chargeable  with  the  mistake:  Harrod  v.  Cowan,  Hard.  542. 
In  truth,  relief  is  sometimes  spoken  of  as  merely  incidental  to  some  rn* 
lief  granted  upon  another  and  independent  ground  of  action:  Le  Conta 
T.  Freshwater,  56  W.  Va.  336,  49  8.  E,  238. 
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It  is  not  sufficient  that  there  be  a  confusion  of  boundaries  and  also 
an  equity  in  favor  of  the  plaintiff.  It  must  further  be  an  equity  as- 
sertable  against  the  defendant.  Thus  the  confusion  may  have  re- 
sulted from  some  fraud,  or  from  some  neglect  of  duty  on  thfi  part  of  a 
tenant  or  other  person  who  should  have  kept  the  boundary  marked 
and  certain.  Yet  if  the  defendant  is  an  adverse  claimant  in  no  way 
•connected  with  him  whose  fraud  or  neglect  obliterated  the  boundary 
or  made  it  uncertain,  the  complainant  must  seek  relief  by  some  other 
proceeding:  Miller  v.  Warmington,  1  Jac.  &  W.  492;  Speer  v.  Crawter, 
2  Meriv.  410;  Stuart  v.  Coalter,  4  Band.  74,  15  Am.  Dec.  731;  Lange 
V.  Jones,  5  Leigh,  192.  If  the  case  is  not  one  of  equitable  cognizance, 
the  want  of  jurisdiction  may  be  suggested  with  effect  at  any  stage  of 
the  proceedings,  and  hence  may  be  raised,  for  the  first  time,  on  appeal: 
Eobinson  v.  Moses  (Va.),  34  S.  E.  48. 

m.    General  Grounds  for  Assuming  Jurisdiction. 

Conceding,  as  we  must,  that  it  is  not  alone  the  confusion  of  un- 
certainty of  a  boundary  that  requires  the  assumption  of  jurisdiction 
by  a  court  of  equity  to  settle  it,  we  are  next  led  to  the  inquiry  on 
v/hat  may  the  jurisdiction  safely  rest.  The  answer  to  the  inquiry  is, 
in  general  terms,  that  there  must  be  some  act  or  default  on  the  part 
of  the  persons  against  whom  relief  is  sought,  or  on  the  part  of  one 
from  whom  he  has  acquired  his  title,  by  which  the  boundary  has  be- 
come lost,  confused  or  uncertain,  and  such  act  or  default  being  es- 
tablished or  admitted,  the  suit  will  be  entertained.  Hence  relief 
may  be  granted  against  a  party  who  at  various  times  removes  the 
fences  or  other  monuments  existing  between  his  land  and  that  of  the 
complainant,  and  thereby  encroaches  on  the  latter 's  land  and  renders 
the  boundary  line  confused,  uncertain  or  obliterated:  Guice  v.  Barr, 
ISO  Ala.  570,  30  South.  563;  Watkins  v.  Childs  (Vt.),  66  Atl.  805. 
"Where  the  parties  to  a  conveyance  identify  the  subject  thereof  by 
locating  a  mill-race,  but  one  of  them  afterward  takes  away  the  dam 
at  the  head  of  the  race,  and  filling  it  up,  plows  over  it  in  defiance  of 
the  remonstrances  of  the  other,  the  latter  is  entitled  to  relief  in  equity 
in  a  suit  to  settle  the  boundaries:  Merriman  v.  Bussell,  2  Jones  Eq. 
470. 

If  a  person  is  in  possession  as  a  tenant  of  any  estate  less  than 
in  fee  and  himself  owns  adjacent  lands,  it  is  his  duty  to  keep  distinct 
the  boundary  between  the  lands  which  he  holds  in  his  own  right  and 
those  which  he  holds  as  tenant,  whether  for  years  or  life,  and  if  he 
fails  in  this  duty,  he  becomes  subject  to  a  suit  to  establish  such  bound- 
ary and  make  it  certain:  Spike  v.  Harding,  47  L.  J.  Ch.  323,  7  Ch. 
J).  871,  38  L.  T.  285,  26  Week.  Kep.  420;  Attorney  General  v.  Stephens, 
6  De  Gex,  M.  &  G.  Ill,  25  L.  J.  Ch.  888,  2  Jur.,  N.  S.,  51,  4  Week. 
Rep.  191;  Pomeroy's  Equity  Jurisprudence,  sec.  1385.  In  truth,  cases 
of  this  class  furnish  the  most  frequent  and  best  settled  illustrations 
of  the  conditions  in  which  it  can  be  said  that  a  party  iias  the  duty 
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to  keep  distinct  and  visible  the  boundary  between  his  land  and  that 
of  another  person,  and  the  jurisdiction  of  courts  of  equity,  except 
where  extended  by  statute,  is  almost  confined  to  cases  of  this  class, 
and  where,  as  in  the  principal  case,  jurisdiction  is  exercised  over  a 
case  belonging  to  a  different  class,  its  exercise  may  often  be  regarded 
as  questionable. 

The  proceeding  in  equity  to  settle  confused  or  uncertain  boundaries 
was  not  designed  for  the  purpose  of  establishing  title.  In  truth,  as 
a  general  rule,  title  is  not  involved,  and  certainly  a  suit  is  not  main- 
tainable where  its  object  is  merely  to  settle  the  title  to  disputed 
property:  Lange  v.  Jones,  5  Lea,  192,  It  has  sometimes  been  said 
that  the  title  is  not  involved:  Evans  &  Howard  F.  B.  Co.  v.  St.  Louia 
etc.  E.  Co.,  48  Mo,  App.  636;  and  cannot  be  determined:  Sprigg  v. 
Kooper,  9  Eob.  (La.)  248;  Love  v.  Morrill,  19  Or.  545,  24  Pae.  916; 
Miner  v.  Caples,  23  Or.  303,  31  Pac.  655;  King  v.  Brigham,  23  Or. 
262,  31  Pac.  601,  18  L.  E.  A.  361.  If  this  is  true,  in  the  strict  sense 
of  the  terms  employed,  then  necessarily  the  denying  of  the  title  of 
the  complainant  must  either  result  in  the  dismissal  of  his  bill  or 
a  direction  that  resort  be  had  to  some  proceeding  at  law  to  settle  the 
title,  and  such  resort  must  have  resulted  in  the  settling  of  the  legal 
title  before  equity  will  undertake  to  ascertain  and  settle  the  bound- 
ary, and  yet  no  suit  in  which  such  resort  was  required  has  come 
within  our  observation.  It  would  appear  to  be  impossible  to  conduct 
or  litigate  the  suit  without  calling  title  in  question  and  thus  creat- 
ing a  necessity  for  determining  it.  The  complainant  cannot  be  en- 
titled to  settle  the  boundary  unless  he  has  title  to  the  land  of  which 
the  boundary  in  question  is  one  of  the  limits,  and  his  failure  to  es- 
tablish such  title  calls  for  the  dismissal  of  his  suit:  Booth  v.  Buras, 
304  La.  614,  29  South.  260;  Godfrey  v.  Littell,  1  Euss.  &  M.  59. 
Whatever  may  be  the  rule  where  the  court  is  called  to  act  without  the 
aid  of  any  statute,  the  American  statutes  are  doubtless  intended  to 
create  an  eflBcient  remedy  not  requiring  a  resort  to  two  or  more  courts 
or  proceedings,  and  authorize  a  determination  of  adverse  claims  of 
title  80  far  as  necessary  to  affording  complete  relief:  Stadin  v.  Helin, 
76  Minn.  496,  79  N.  W.  537,  602. 

This  proceeding  resembles  an  action  of  ejectment  in  one  particular, 
namely:  it  must  appear  that  the  plaintiff  is  not  in  possession  of  some 
part  of  the  land  sued  for.  This  seems  strange,  for  if  the  defendant 
is  in  possession,  the  plaintiff  usually  has  a  remedy  at  law;  while  if 
the  plaintiff  is  out  of  possession,  it  is  clear  he  has  no  such  remedy. 
Nevertheless,  so  far  as  the  decisions  speak  upon,  the  subject,  they  af- 
firm that  if  it  appears  that  the  complainant  is  in  possession  of  all 
that  he  claims,  he  has  no  right  to  call  upon  a  court  of  equity  to  settle 
bis  boundaries:  Ashurst  v.  McKenzie,  92  Ala.  484,  9  South.  262;  Wil- 
son V.  Hart,  98  Mo.  618,  12  8.  W.  249;  Godfrey  v.  Littell,  2  Euss. 
&  M.  630,  31  E.  E.  79;  Attorney  General  v,  Stephens,  6  De  Gex,  M. 
ft  G.  Ill,  25  L.  J,  Oh.  888,  2  Jur.,  N.  S.,  51,  4  Week.  Eep.  191;  though 
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the  English  cases  cited  in  support  of  this  rule  do  not  seem  to  us  to  be 
necessarilj  in  point:  Godfrey  v.  Littell,  2  Huss.  &  M.  630,  31  B.  B. 
79;  Attorney  General  v.  Stephens,  6  De  Gex,  M.  &  G.  Ill,  25  L.  J. 
Ch.  888,  2  Jur.,  N.  8.,  51,  4  Week.  Eep.  191. 

In  the  next  place,  it  must  appear  that  the  boundary  was  at  one 
time  certain.  Otherwise  no  one  could  have  been  guilty  of  any  fraud, 
neglect,  or  default  in  confusing  or  rendering  it  uncertain:  Hough  v. 
Martin,  2  Dev.  &  B.  Eq.  379,  34  Am.  Dec.  403;  Aborn  v.  Smith,  11 
B.  I.  594.  We  are  not  sure  that  the  decision  in  the  principal  case 
does  not  conflict  with  this  rule,  and  Zeriitgue  v.  Harang,  17  La.  349, 
assumes  that  the  court  may  act  when  the  boundaries  of  contiguous 
tracts  have  never  been  separated.  If  one  of  the  parcels  has  been 
conveyed  by  the  defendant  to  the  plaintiff  without  settling  the  bound- 
aries between  them,  and  the  defendant  refuses  to  permit  the  line  to 
be  run,  probably  the  bill  may  be  sustained.  Such  was  the  decision 
in  the  principal  case,  and  while  the  ground  of  jurisdiction  is  not 
in  it  very  clearly  stated,  in  another  case  it  has  been  said  that  the 
suit  may  be  regarded  as  in  the  nature  of  one  for  specific  performance, 
and  may  hence  be  sustained:  George  v.  Thomas,  16  Tex.  74,  67  Am. 
Dec.  612.  Furthermore,  it  must  be  established  that  the  boundaries 
have  become  confused  or  uncertain.  They  are  not  so  confused  or 
uncertain  if  the  line  can  be  in  part  discovered  and  therefrom  the 
balance  can  be  located  by  applying  well-settled  principles  of  law: 
George  v.  Thomas,  16  Tex.  74,  67  Am.  Dec.  612. 

rv.    Belief   u   Incident   to   a    Suit   Maintainable   on   Some    Other 

Grounds. 
Where  there  is  some  other  ground  of  equitable  jurisdiction,  the 
court  may  also,  as  an  incident  of  the  suit,  grant  relief  by  settling 
•  or  re-establishing  confused  boundaries.  Thus  where  the  boundary  is 
confused,  and  because  of  it  the  complainant  is  likely  to  be  exposed 
to  the  necessity  of  maintaining  or  defending  a  multiplicity  of  suits, 
there  are  several  dicta  to  the  effect  that  a  suit  to  settle  the  boundary 
is  maintainable:  Wetherbee  v.  Dunn,  36  Cal.  249;  Humboldt  County 
V.  Lander  County,  22  Nev.  248,  58  Am.  St.  Rep.  750,  38  Pac.  578,  26 
L.  B.  A.  749;  DeVeney  v.  Gallagher,  20  N.  J.  Eq.  33;  Watkins  v. 
Childs  (Vt.),  66  Atl.  805;  Pomeroy's  Equity  Jurisprudence,  sec.  1385; 
and  in  a  few  cases  the  question  has  been  necessarily  considered  and 
determined.  Thus  in  Beatty  v.  Dixon,  56  Cal.  619,  the  complaint 
named  nineteen  persons  as  defendants,  and  alleged  that  the  plain- 
tiff and  the  defendants  were  owners  in  severalty  of  a  certain  tract 
of  land,  the  boundaries  of  which,  through  lapse  of  time  and  the 
carelessness  of  the  occupants  and  the  absence  of  natural  boundaries, 
had  become  confused  and  uncertain;  that  the  boundary  lines  of  the 
entire  tract  and  those  of  the  several  subdivisions  had  become  ob- 
literated, so  that  no  one  of  the  defendants  is  occupying  according  to 
his  original  claim,  the  defendants  all  occupying  lands  contiguous  t» 
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the  plaintiff  and  thereby  encroaching  on  his  land.  A  decree  in  favor 
of  the  complainant  appointing  a  commissioner  to  survey  and  fix  the 
boundaries  was  sustained,  for  the  reason  "that  the  action  affects 
a  large  number  of  persons,  and  that  by  proceeding  in  equity  to  de- 
termine the  controversy,  a  multiplicity  of  actions  at  law  will  be 
avoided."  So,  where  there  was  a  threat  by  the  defendant  to  tear 
down  and  remove  a  part  of  complainant's  dwelling,  and  the  latter 
sought  an  injunction,  and  the  real  issue  between  the  parties  respected 
their  boundary,  the  court  assumed  jurisdiction,  saying:  "A  man  shall 
not  be  disturbed  by  force  in  his  dwelling-house  untU  the  title  is  set- 
tled, which  can  be  done  and  the  possession  recovered  by  ejectment. 
This  court  will  grant  the  relief,  provided  it  is  made  to  appear  that 
the  complainant  has  the  right.  Under  the  general  prayer  for  relief, 
the  complainant  is  entitled  to  such  relief  as  his  case  may  require. 
Courts  of  equity  have  long  entertained  jurisdiction,  in  cases  of  con- 
fusion of  boundaries,  to  establish  lines;  and  although  they  never  en- 
tertain a  simple  suit  to  fix  boundaries  between  individuals,  where 
courts  of  law  have  jurisdiction,  yet  when  the  question  is,  as  here, 
connected  with  the  matters  that  require  the  interference  of  equity, 
they  will,  to  prevent  multiplicity  of  suits,  entertain  jurisdiction,  and 
settle  the  boundary:  1  Story's  Equity  Jurisprudence,  sees.  609,  621. 
The  court,  in  this  case,  will  ascertain  the  boundary  to  settle  whether 
the  complainant  is  entitled  to  the  continuance  of  its  protection  by  in- 
junction": De  Veney  v.  Gallagher,  20  N.  J.  Eq.  33. 

V.    The  Existence  of  a  Semedy  at  Law. 

Suits  to  settle  boundaries  are  subject  to  the  general  rule  that  equity 
will  not  assume  jurisdiction  where  the  remedy  at  law  is  adequate. 
Hence,  though  parties  dispute  respecting  the  location  of  the  boundary 
between  their  lands,  yet  ordinarily,  if  the  question  is  triable  in  an 
action  of  ejectment  and  \>y  the  recovery  the  plaintiff  will  be  granted 
full  relief,  he  must  resort  to  such  action:  Livingston  C.  B.  &  L.  Assn. 
V.  Keach,  219  111.  9,  76  N.  E.  72;  McMillin  v.  McMillin,  7  T.  B.  Mon. 
560;  Kittell  v.  Jensen,  37  Neb.  685,  56  N.  W.  487;  Higbee  v.  Camden 
&  A.  E.  &  T.  Co.,  20  N.  J.  Eq.  435;  McCreery  L.  &  I.  Co.  v.  Myers, 
70  8.  C.  282,  49  S.  E,  848;  Sloan  v.  King,  33  Tex.  Civ.  App.  537,  77 
S.  W.  48.  Hence  the  suit  cannot  be  maintained  on  the  ground  that 
the  plaintiff  has  acquired  title  by  prescription:  Wolcott  v.  Bobbins, 
26  Conn.  236. 

VX    Parties  to  the  Salt. 

In  the  absence  of  a  statute  prescribing  a  different  rule,  the  suit 
may  be  brought  and  maintained  by  an  owner  or  part  owner  of  the 
property,  the  line  of  which  is  sought  to  be  ascertained  and  established, 
and  as  the  proceeding  is  not  regarded  as  one  for  the  establishment  of 
title,  it  is  apparently  sufficient  that  the  plaintiff  is  rightfully  in  pos- 
session of  the  tract,  the  boundary  of  which  is  in  dispute  or  uncer- 
tain:   Sprigg   V.   Hooper,   9   Bob.    (La.)    248;    Cushing   v.   Miller,   62 
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N.  H.  517.  It  is  probable  that  a  suit  may  be  maintained  by  one 
county  against  another  for  the  purpose  of  ascertaining  the  boundary 
between  them,  but  if  so,  the  jurisdiction  is  subject  to  the  same  limi- 
tations as  when  a  suit  is  brought  by  one  private  proprietor  against 
another:  Humboldt  County  v.  Lander  County,  22  Nev.  248,  58  Am, 
St.  Rep,  750,  38  Pac.  578,  26  L.  R.  A.  749.  In  a  state  where  the  pro- 
ceeding is  statutory,  and  the  statute  purports  merely  to  authorize 
an  owner  to  institute  such  a  proceeding,  a  county  cannot  maintain 
it  for  the  purpose  of  establishing  the  boundary  of  a  public  road,  when 
the  county  is  not  the  owner  thereof,  its  only  interest  in  the  land 
being  in  the  nature  of  an  easement:  Dickinson  County  v.  Fouse,  112 
Iowa,  393,  83  N.  W.  804. 

As  to  parties  defendants,  it  is  clear  that  the  well-settled  equitable 
principle  that  they  should  include  all  persons  interested  as  land  own- 
ers in  the  line  proposed  to  be  established,  and  this  whether  their  es- 
tates are  in  possession,  reversion  or  remainder,  in  severalty  or  as  co- 
tenants.  Otherwise  the  decree  when  entered  could  not  accomplish  the 
object  sought  by  the  proceeding:  Rollins  v,  Davidson,  84  Iowa,  237, 
50  N,  W.  1061;  Pope  v.  Melone,  2  A.  K.  Marsh.  239;  Watkins  v. 
Childs  (Vt.),  66  Atl.  805;  Atkins  v,  Hatton,  2  Anstr.  386;  Rayley  v. 
Best,  1  Russ.  &  M.  659.  If  all  necessary  parties  are  not  made  de- 
fendants at  the  institution  of  the  suit,  the  court  may  order  the  re- 
quisite parties  to  be  brought  in,  so  that  in  the  end  a  complete  de- 
termination may  be  made  and  the  doubtful  boundary  conclusively 
settled:  Rock  v,  Denora  Min.  Co.,  91  Minn,  259,  97  N,  W,  889.  It 
may  be  that  the  establishment  of  the  boundary  may  incidentally  affect 
persons  whose  lands  are  not  contiguous  to  the  complainant's;  that 
is  to  say,  the  defendant,  if  it  be  established  that  what  he  claims  as 
big  line  must  be  moved  in  a  particular  direction,  may,  in  turn,  claim 
that  another  of  his  boundaries  should  be  changed  correspondingly, 
and  in  changing  it,  that  an  encroachment  must  be  made  on  the  lands 
cJaimed  and  possessed  by  one  who  is  not  a  party  to  the  suit.  This 
does  not  require  that  such  third  person  be  made  a  party  defendant. 
If  it  did,  the  latter  might  make  a  similar  claim  respecting  some  other 
person,  and  the  process  of  bringing  in  new  parties  might  become  in- 
terminable. At  all  events,  it  is  settled  that  incidental  claims  of  per- 
sons who  do  not  possess  or  claim  lands  adjacent  to  the  disputed  line 
do  not  require  them  to  be  made  parties  defendant,  nor  can  the  de- 
fendant call  his  vendors  in  warranty  nor  require  them  to  be  made  par- 
ties: Kennedy  v.  Niles  (Iowa),  96  N.  W,  772;  Duplessis  v.  Lastrapes, 
11  Bob.  (La.)  451. 

VII.    Tbe  Pleadings. 

What  constitutes  a  sufficient  pleading  must,  whether  the  suit  is 
controlled  by  the  general  principles  of  equity  jurisprudence  or  by 
some  statute  modifying  or  enlarging  them,  be  determined  by  con- 
sidering what  constitutes  a  good  cause  of  action  or  of  defense.  The 
complaint  must  state  facts  from  which,  if  they  are  either  conceded 
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or  established,  the  court  may  properly  grant  the  plaintiff  relief: 
Smith  V.  Scoles,  65  Iowa,  733,  23  N.  W.  146;  and  when  it  does  so, 
the  bill  or  complaint  is  suflScient:  Eock  v.  Denora  Min.  Co.,  91  Minn. 
259,  97  Minn.  889.  If,  on  the  other  hand,  it  merely  shows  trespasses 
by  the  defendant,  and  that  he  has  slandered  complainant's  title,  it  is 
insufficient:  Scott  v.  Means,  80  Ky.  460.  Both  according  to  the  equity 
practice  and  that  under  the  statutes  of  the  several  states,  the  de- 
fendant must  answer:  Harrah  v.  Conley,  82  111.  48;  but  in  North 
Carolina  an  affidavit  containing  a  denial  of  the  facts  alleged  by  com- 
plainant may  be  treated  as  an  answer:  Scott  v.  Kellum,  117  N,  C. 
664,  23  S.  E.  180. 

Any  title  which  the  complainant  had  in  the  property  in  dispute 
may  have  been  extinguished  by  an  adverse  holding  ripening  into  title 
by  prescription.  Therefore  the  answer  may  plead  prescription,  or  the 
statute  of  limitations,  and  such  plea  being  made,  the  court  cannot, 
without  committing  error,  strike  out  or  otherwise  disregard  it:  Good- 
win V.  Garibaldi  (Ark.),  102  S.  W.  706;  Stadin  v.  Helin,  76  Minn. 
496,  79  N.  W.  537,  602;  Love  v.  Morrill,  19  Or.  545,  24  Pac.  916; 
Dice  V.  McCauley,  22  Or.  456,  30  Pac.  160;  School  Dist.  v.  Price,  23 
Or.  294,  31  Pac.  657.  It  is  said  that  the  rule  is  otherwise  under  stat- 
utory proceedings  in  Iowa,  and  that  in  such  proceedings  adverse  pos- 
session cannot  be  pleaded:  Mitchell  v.  Wilson,  70  Iowa,  332,  30  N.  W. 
588.  This  statement  may  be  technically  correct,  but,  if  so,  it  is  mis- 
leading. For  what  the  court  is  called  to  determine  is  what  was  the 
boundary  at  the  commencement  of  the  proceeding,  and  in  making 
this  determination,  it  is  not  restricted  to  an  inquiry  respecting  the 
original  survey  lines  or  other  boundary,  but  must  consider  whether 
the  boundary  had  been  changed  by  adverse  possession  and  prescrip- 
tive title  flowing  from  it,  and  a  boundary  shown  to  have  been  main- 
tained for  the  time  and  under  the  circumstances  required  to  create  a 
prescriptive  title,  but  must  be  found  and  declared  to  be  the  true  bound- 
ary: Davis  v.  Curtis,  68  Iowa,  66,  25  N.  W.  932;  Williams  v.  Tschantz, 
88  Iowa,  126,  55  N.  W,  202;  Neary  v.  Jones,  89  Iowa,  556,  56  N.  W. 
675. 

Vm.    The  Mode  of  Proceeding  with  the  Inquiry — Commissioners. 

The  court  does  not  proceed  to  at  once  take  evidence  upon  the  issues 
formed  by  the  proceedings,  and  therefrom  determine  the  location  of 
the  disputed  boundary.  "In  a  suit  to  ascertain  boundaries,  the  decree 
generally  directs  a  commission  to  issue  for  that  purpose.  It  may, 
however,  direct  the  question  to  be  tried  before  the  court  itself  with 
or  without  a  jury,  or  before  a  court  of  common  law.  A  commission 
to  settle  boundaries  partakes  very  much  of  the  same  nature  as  a  com- 
mission in  partition;  it  is  nearly  in  the  same  form,  and  is  sued  out, 
executed  and  returned,  and  the  certificate  of  the  commissioners  is 
objected  to,  confirmed  or  questioned,  in  the  same  manner.  There  is, 
however,  frequently  this  difference  between  commissions  to  ascertain 
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boundaries  and  commissions  of  partition,  namely,  that,  in  the  case 
of  a  partition,  the  thing  to  be  divided  is  clearly  ascertained  and  de- 
scribed; whereas  in  the  case  of  boundaries,  it  is  often  impossible  for 
the  commissioners  to  ascertain  them  with  sufficient  certainty  to  set 
them  out.  Where,  however,  it  is  through  the  default  of  a  tenant  or 
copyholder  that  boundaries  are  confused,  the  court  provides  for  the 
case  of  its  being  impossible  to  ascertain  them,  by  directing  so  much 
of  the  defendant's  own  land  to  be  cut  out  as  shall  be  equal  to  the 
quantity  originally  granted  or  leased.  In  such  case  the  commis- 
sioners must  proceed  accordingly.  The  decree,  in  a  suit  to  settle 
boundaries,  does  not  order  mutual  conveyances  as  in  the  case  of  parti- 
tion, but  directs  that,  after  the  lands  have  been  set  out,  the  de- 
fendant is  to  deliver  possession  thereof  to  the  plaintiff,  and  that 
the  plaintiff  and  his  heirs  are  to  hold  and  enjoy  the  same  against  the 
defendant,  or  any  person  or  persons  claiming  undejr  him.  The  further 
consideration  of  the  suit  is  generally  reserved  until  after  the  return 
of  the  commission  or  trial  of  this  question.  When,  therefore,  the 
commissioners'  certificate  has  been  confirmed  absolutely,  the  cause 
must  be  set  down  for  hearing  on  further  consideration,  in  the  usual 
manner":  Daniell's  Chancery  Practice,  6th  Am.  ed.,  1163,  1164. 

IX.    Tbe  Judgment. 

The  final  judgment,  as  in  the  case  of  partition,  is  ordinarily  the 
confirmation  of  the  report  of  the  commissioners.  It  may  also,  as 
is  the  case  in  a  suit  for  partition,  contain  such  further  order  or  di- 
rection as  may  be  necessary  to  afford  full  relief  upon  the  facts  ap- 
pearing to,  and  expressly  or  impliedly  found  by,  the  court.  Thus,  as 
we  have  already  seen,  when  the  boundary  cannot  be  ascertained,  the 
defendant  may  be  required  to  make  good  to  the  complainant  as 
from  a  common  fund  his  proper  quantity  of  land  out  of  the  land 
of  which  the  defendant  has  possession:  Watkins  v.  Childs  (Vt.),  66 
Atl.  805;  Ashton  v.  Lord  Exeter,  6  Ves.  288;  Leeds  v.  Stratford,  4 
Ves.  Jr.  180;  and  where  the  boundaries  as  held  have  been  accepted 
and  acquiesced  in  by  the  parties  in  interest,  but  do  not  conform  to  the 
conveyances  under  which  they  acquired  their  title,  such  conveyances 
may,  upon  a  sufficient  showing,  be  reformed  and  the  boundary  ascer- 
tained  and  fixed  in  one  proceeding  and  by  one  decree:  Deidrich  v. 
Simmons,  75  Ark.  400,  87  S.  W.  649. 

The  judgment  or  decree  cannot  bind  any  person  not  before  the  court. 
Hence  if  against  a  husband,  the  decree  cannot  settle  a  boundary  of 
his  wife's  land,  when  she  was  not  a  party  thereto:  Durst  v.  Amyx, 
12  Ky.  Law  Eep.  246,  13  S.  W.  1087. 

Z.    Statutes. 
In  several  of  the  states,  statutes  have  been  enacted  not  merely 
recognizing  the  right  to  ascertain  and  establish  boundaries,  but  also 
in  many  respects  enlarging  and   extending   the  jurisdiction  of   the 
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courts.  Thus  in  Connecticut,  "whenever  the  boundaries  of  lands  be- 
tween two  or  more  adjoining  proprietors  have  been  lost,  or  by  delay, 
accident  or  other  cause  shall  have  become  obscure  or  unascertained, 
and  the  adjoining  proprietors  cannot  agree  to  establish  the  same,  one 
or  more  of  such  adjoining  proprietors  may  bring  his  petition  in  equity, 
in  the  superior  court  for  the  county  in  which  such  lands,  or  a  portion 
of  them,  are  situate,  and  such  superior  court  as  a  court  of  equity 
may,  upon  such  petition,  order  such  lost  and  uncertain  boundary  to 
be  ascertained  and  established,  and  for  that  purpose  may  appoint  a 
committee,"  etc.:  Perry  v.  Pratt,  31  Conn.  433.^  Under  this  statute 
the  court  is  not  bound  to  confirm  the  report  of  the  committee,  but 
may  dismiss  the  bill  when  the  facts  reported  will  not  support  a  decree 
in  favor  of  the  complainant.  A  boundary  must  be  regarded  as  un- 
certain if  it  "has  lost  its  distinctive  character  as  such  by  removal, 
displacement,  decay,  or  change,  so  that  it  no  longer  answers  the  pur- 
pose of  a  boundary  in  defining  a  true  line.  It  is  immaterial  whether 
it  be  a  natural  or  an  artificial  boundary":  Perry  v.  Pratt,  31  Conn. 
433;  West  Hartford  Ecc.  Soc.  v.  First  Baptist  Church,  35  Conn.  117; 
Hollister  v.   HoUister,  35   Conn.   241. 

In  Georgia  a  proceeding  called  processioning  has  long  been  author- 
i7.ed,  under  which  persons  known  as  processioners  proceed  to  mark 
out  the  boundaries  of  tracts  of  land:  Watson  v.  Bishop,  69  Ga.  51; 
Christian  v.  Weaver,  79  Ga.  406,  7  S.  E.  261;  Amos  v.  Parker,  88 
Ga.  754,  16  S.  E.  200.  It  was  formerly  their  duty  to  trace  and  mark 
anew  the  lines  around  the  entire  tract,  but  under  the  more  recent 
statutes  their  duties  have  been  restricted  to  some  particular  line  which 
iL  desired  to  be  re-established:  Gillis  v.  Taylor,  127  Ga.  676,  56  S.  E. 
992.  These  processioners  are  appointed  by  the  ordinary  of  the  county, 
and  every  land  owner  has  the  right  to  apply  to  them  to  appoint  a 
day  when  a  majority  of  them,  with  the  county  surveyor,  will  trace 
and  mark  out  the  lines  of  his  land.  Ten  days'  notice  must  be  given 
to  the  owners  of  adjoining  lands,  if  resident  in  the  state,  and  the 
surveyor  must  make  out  a  certificate  of  his  survey  and  deliver  it  to 
the  owner,  and  such  certificate  constitutes  prima  facie  evidence  in 
future  controversies.  Adjoining  lot  owners,  if  dissatisfied  with  the 
lines  as  run,  may  file  a  protest  with  the  processioners,  who  must  re- 
turn the  papers  to  the  clerk  of  the  superior  court,  who  must  enter 
the  same  on  the  issue  docket,  and  an  issue  must  be  made  up,  tried, 
and  determined  by  a  verdict  of  the  jury  and  the  judgment  of  the 
eourt:  Ga.  Code,  ed.  1895,  sees.  3243-3249. 

By  the  statutes  of  Illinois  enacted  in  1869  for  the  permanent  sur- 
vey of  lands,  but  subsequently  repealed,  a  proceeding  somewhat  similar 
tu  that  authorized  by  the  statute  of  Georgia  was  provided,  except 
that  the  officers  under  whose  direction  the  survey  was  made  were 
called  commissioners:  Martz  v.  Williams,  67  111.  306;  Allmon  v. 
Stevens,  68  111.  89;  Faucher  v.  Tutwiller,  76  111.  194;  Atkins  v.  Hus- 
ton, 106  111.  492. 
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In  Indiana  an  owner  of  land  may,  on  giving  ten  days'  notice  to  the 
owners  of  adjoining  lands  of  his  desire  to  establish,  relocate,  and  per- 
petuate any  corner  or  line  of  his  land,  procure  the  county  surveyor 
to  make  the  required  surveys  and  locations.  The  surveys  made  upon 
such  notice  are  made  prima  facie  evidence  of  the  correctness  of  the 
lines  and  corners  established  by  them,  and  an  appeal  may  be  taken 
to  the  circuit  court,  and  it  may  approve  or  reverse  the  survey,  and 
upon  reversal  direct  a  new  survey  to  be  made  by  any  other  competent 
person  whom  the  court  may  designate,  from  whose  decision  an  appeal 
may  be  taken  in  like  manner:  Burns'  Ann.  Stats.  Ind.,  ed.  1901,  sees. 
8024-8030.  The  party  appealing  must  assume  the  burden  of  prov- 
ing the  survey  to  be  incorrect:  Findley  v.  McCormick,  50  Ind.  19; 
McGinnis  v.  Boyd,  144  Ind.  393,  42  N.  E.  678;  Bennett  v.  Simon, 
152  Ind.  490,  53  N.  E.  649;  but  if  no  appeal  is  taken  within  the  time 
prescribed  by  statute,  or,  if  taken,  the  survey  is  declared  correct  by 
the  court,  it  becomes  conclusive  on  the  parties:  Burns'  Ann.  Stats. 
Ind.,  ed.  1901,  sees.  8024-8030;  Herbst  v.  Smith,  71  Ind.  44;  Grover 
v.  Paddock,  84  Ind.  244;  Hunter  v.  Eichel,  100  Ind.  463;  Sinn  v. 
King,  131  Ind.  183,  31  N.  E.  48;  but  it  does  not  devest  a  party  of 
title  acquired  by  prescription:  Wingler  v.  Simpson,  23  Ind.  201;  Kiggs 
V.  Eiley,  113  Ind.  208,  15  N.  E.  253. 

In  Iowa,  ' '  when  one  or  more  owners  of  land,  the  corners  and  bound- 
aries of  which  are  lost,  destroyed,  or  in  dispute,  desire  to  have  the 
same  established,  they  may  bring  an  action  in  the  district  court  of 
the  county  where  such  lost,  destroyed,  or  disputed  boundaries  or 
corners,  or  part  thereof,  are  situated  against  the  owners  of  the  other 
tracts  which  will  be  affected  by  the  determination  or  establishment 
thereof,  to  have  such  corners  and  boundaries  ascertained  and  publicly 
established.  If  any  public  right  is  likely  to  be  affected,  the  proper 
county  shall  be  made  defendant."  Notice  of  the  action  must  be  given 
to  the  defendants  as  in  other  cases,  and  pleadings  must  be  filed  by 
the  respective  parties.  The  court  must  appoint  a  commission  of  one 
or  more  designated  surveyors,  "who  shall  at  a  date  and  place  fixed 
by  the  court  in  the  order  of  appointment  proceed  to  locate  the  lost, 
destroyed,  or  disputed  corners  or  boundaries."  The  commissioners 
may  hear  witnesses  and  make  report  Of  their  proceedings  to  the  court. 
Exceptions  to  the  report  may  be  filed  by  any  person  interested.  The 
court  must  hear  the  exceptions  and  approve  or  modify  the  report, 
or  refer  the  matter  to  another  commission  for  further  report.  The 
corners  and  boundaries  as  thus  established  are  final  on  the  parties: 
Iowa  Ann.  Code,  ed.  1897,  sees.  4228-4236;  Nesselroad  v.  Parish,  52 
Iowa,  269,  3  N.  W.  45;  Gates  v.  Brooks,  59  Iowa,  510,  6  N.  W.  595, 
13  N.  W.  640;  Mitchell  v.  Wilson,  70  Iowa,  332,  30  N.  W.  588;  An- 
derson V.  Peterson,  74  Iowa,  482,  38  N.  W.  386;  Bohall  v.  Neiwalt, 
76  Iowa,  109,  39  N.  W.  217;  Walrod  v.  Flannigan,  75  Iowa,  365,  39 
N.  W.  645;  Plank  v.  Eeinhart,  81  Iowa,  757,  46  N.  W.  1005;  Yokum 
V.  Haskins,  81  Iowa,  436,  46  N.  W.  1065;  Tooman  v.  Hidlebaugh,  83- 
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Iowa,  130,  49  N.  W.  79;  Eollins  v.  Davidson,  84  Iowa,  237,  50  N.  W. 
1061;  Doolittle  v.  Bailey,  85  Iowa,  398,  52  N.  W.  337;  Neary  v.  Jones, 
89  Iowa,  556,  56  N.  W.  675. 

The  statutes  of  Kansas  also  enable  any  owner  or  occupant  of 
lands  to  procure  a  survey  thereof  by  the  county  surveyor  for  the  pur- 
pose of  permanently  establishing  their  corners  and  boundaries,  after 
notice  to  owners  of  adjacent  lands,  and  have  a  survey  and  report 
thereof.  A  right  of  appeal  to  the  district  court  exists,  which  may 
approve  or  modify  the  survey  or  refer  it  back  to  the  surveyors  to  be 
corrected  in  accordance  with  the  decision  of  the  court.  The  corners 
and  boundaries,  when  an  appeal  is  not  taken,  or,  if  taken,  when  the 
survey  is  approved  by  the  court,  must  be  regarded  as  the  permanent 
corners  and  boundaries  of  the  tract  surveyed:  Kan.  Gen.  Stats.,  ed. 
1905,  sees.  1894-1897;  Schwab  v,  Stoneback,  49  Kan.  607,  31  Pac.  142. 

Several  other  states  have  also  by  statute  authorized  proceedings 
for  ascertaining  and  settling  lost  or  unknown  boundaries:  Andrews 
V,  Knox,  10  La.  Ann.  604;  Booth  v.  Buras,  35  La.  Ann.  552;  Kittell 
V.  Jenssen,  37  Neb.  685,  56  N.  W.  487;  Parker  v.  Taylor,  133  N.  C. 
103,  45  S.  E.  473;  Stanaland  v.  Eabon,  140  N.  C.  202,  52  S.  E.  417; 
Love  V.  Morrill,  19  Or.  545,  24  Pac.  916;  King  v.  Brigham,  23  Or. 
262,  31  Pac.  601,  18  L.  R.  A.  361;  Aborn  v.  Smith,  11  E.  I.  594. 
In  these  statutes  the  restrictions  upon  the  right  existing  according 
to  the  practice  in  equity  are  generally  dispensed  with,  and  the  mov- 
ing party  is  not  denied  relief  on  the  ground  that  neither  the  de- 
fendant nor  those  under  whom  he  claims  have  been  guilty  of  any 
fraud,  default,  or  neglect  of  duty  by  reason  of  which  the  confusion 
or  uncertainty  in  the  boundary  has  arisen:  Love  v.  Morrill,  19  Or. 
545,  24  Pac.  916;  King  v.  Brigham,  23  Or.  262,  31  Pac.  601,  18  L.  R. 
A.  361.  There  are  also  statute?  in  a  few  of  the  states  authorizing 
the  appointment  of  fence  viewers,  and  giving  them  jurisdiction  over 
controversies  respecting  the  erection  and  maintenance  of  fences  upon 
boundary  lines,  but  the  proceedings  of  such  viewers  are  not  regarded 
as  being  for  the  establishment  of  disputed  boundaries:  Boyd  v.  Shoop, 
107  Iowa,  10,  77  N.  W.  482;  Camp  v.  Camp,  59  Vt.  667,  10  Atl.  748. 
By  the  American  statutes  efficient  proceedings  are  for  the  first  time 
authorized  for  ascertaining  and  conclusively  locating  disputed  bound- 
aries. Under  them  it  is  not  essential  to  allege  or  prove  anything 
except  the  ownership  or  possession  by  claimant  of  the  tract  claimed, 
and  that  some  boundary  of  it  is  uncertain  or  unknown.  Thus  a 
remedy  is  provided  which  relieves  without  further  strife,  either  in  or 
out  of  court,  a  situation  which  otherwise  must  lead  to  violence  or 
litigation,  and  often  to  both,  whereas  the  decisions  made  in  the  ab- 
le nee  of  statutes  of  this  character  are  remarkable  for  the  unanimity 
with  which  they  affirm  the  jurisdiction  of  equity  to  act  in  a  proper 
case,  and  then  with  too  close  an  approach  to  unanimity  assert  that, 
though  the  boundary  in  question  is  uncertain,  the  facts  disclosed  do 
Dot  justify  the  court  in  removing  the  uncertainty. 
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REYNOLDS  v.  LAWRENCE. 

[147  Ala.  216,  40  South.  576.] 

PLEADING^ — ^Amendment  of  Complaint,  When  not  a  Departure. 
The  amendment  of  a  bill  to  enforce  a  vendor's  lien  seeking  to  make 
clear  the  lands  intended  to  be  conveyed  by  explaining  the  descrip- 
tion contained  in  the  deed  is  not  a  departure  from  the  cause  of  ac- 
tion stated  in  the  original  bill.     (p.  79.) 

CONVEYANCE,  Construing  in  Case  of  Patent  Ambiguity.— If 
an  ambiguity  is  patent  on  the  face  of  a  deed,  parol  evidence  of  in- 
tention is  not  admissible,  but  the  instrument  must  be  construed  by 
the  court,  and  it  is  entitled  to  the  whole  of  the  circumstances  sur- 
rounding the  parties,  to  enable  it  to  determine  the  property  intended 
to  be  conveyed,     (p.  79.) 

CONVEYANCE— Parol  Evidence  to  Aid  in  Construing.— Where 
the  lands  are  described  in  the  conveyance  as  S.  V-i  and  N.  E.  %  of  N. 
W.  14  of  a  designated  section,  parol  evidence  is  admissible  to  prove 
that  all  of  the  lands  thus  described  were  intended  to  be  in  the  N.  W. 
%  of  such  section,     (p.  79.) 

CONVEYANCE — Construction  liy  Reference  to  Number  of 
Acres  Specified. — If  part  of  the  lands  conveyed  are  described  as  "S.% 
and  N.  E.  ^4  of  N  W.  14,  sec.  29,"  and  the  conveyance  states  that  the 
whole  of  the  lands  amount  to  one  hundred  and  sixty  acres,  the  deed 
must  be  construed  as  conveying  the  south  half  of  the  northwest 
quarter  of  the  section,  for  otherwise  it  would  embrace  much  more  than 
the  number  of  acres  specified,     (p.  80.) 

VENDOR  AND  VENDEE,  Eight  of  the  Former  to  Enjoin 
Waste. — If  a  vendor  has  a  lien  for  unpaid  purchase  money,  he  is  en- 
titled to  enjoin  the  cutting  of  timber,     (p.  80.) 

VENDOR'S  LIEN— Limitation  of  Actions.— The  ten  year  stat- 
ute of  limitations  of  Alabama  does  ncrt  apply  to  suits  to  enforce  ven- 
dor's liens,     (p.  80.) 

PRACTICE — Joinder  of  Parties. — The  original  purchaser  and 
all  subpurchasers  may  be  joined  in  a  suit  to  enforce  a  vendor's  lien, 
(p.  80.) 

APPEAL  AND  ERROR. — An  assignment  that  the  court  erred 
in  its  decree  overruling  the  demurrer  of  the  respondents  and  a  mo- 
tion to  strike  out  parts  of  the  complaint  is  too  general,     (p.  81.) 

APPEAL  AND  ERROR.— A  motion  to  strike  out  parts  of  the 
complaint  is  addressed  to  the  sound  discretion  of  the  court,  and  the 
refusal  to  grant  it  is  not  reversible,     (p.  81.) 

Burnett,  Hood  &  Murphree,  for  the  appellants. 

Knox,  Acker  &  Blackmon,  for  the  appellee. 

**®  SIMPSON,  J.  This  was  a  bill  to  enforce  a  vendor's 
lien  and  to  enjoin  the  cutting  of  timber  on  a  part  of  the  land 
originally  sold  by  Lawrence  to  the  land  company,  ^*®  and 
on  which  the  lien  is  claimed,  as  the  S.  1/4  and  N.  E.  ^  of 
N.  W.  1^,  Sec.  29,  T.  9,  R.  70  W.j  also  the  S.  ^2  of  S.  W. 
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1^  of  N.  W.  1^,  Sec.  23,  T.  9,  R.  10;  also  an  undivided  half 
interest  in  S.  W.  i^  of  S.  W.  l^,  Sec.  28,  T.  9,  R.  10;  and 
the  deed  attached  as  an  exhibit  gives  the  same  description. 
The  amendment  to  the  bill  seeks  to  explain  this  description 
by  alleging  that  the  lands  conveyed  were  the  S.  ^  (of  the 
N.  W.  1/4)  and  the  N.  E.  1/4  of  N.  W.  i/4  of  said  section  29; 
also  claims  that  an  inspection  of  the  original  deed,  which  is 
in  the  possession  of  defendants,  will  make  the  matter  clear, 
and  seeks  to  require  defendants  to  produce  it.  The  amend- 
ments, seeking  to  make  clear  the  lands  intended  to  be  con- 
veyed, did  not  constitute  a  departure  from  the  cause  of  ac- 
tion as  stated  in  the  original  bill. 

The  only  ambiguity  which  is  claimed  to  exist  is  from  the 
description  of  the  land  as  "the  S.  i^  and  the  N.  E.  i/4  of 
N,  W.  14  of  Sec.  29,"  and  the  amendment  seeks  to  make  it 
clear  that  the  S.  %  referred  to  the  S.  1^  of  N.  W.  i/4  and  not 
the  S.  1^  of  the  section.  While  it  is  a  correct  general  prin- 
ciple of  law  that,  if  an  ambiguity  is  patent  on  the  face  of 
the  deed,  it  cannot  be  made  certain  by  parol  proof  as  to 
what  was  the  intention  of  the  parties,  but  the  instrument 
must  be  construed  by  the  court,  yet  the  court  is  entitled  to 
the  light  of  all  the  circumstances  surrounding  the  parties,  in 
order  to  enable  it  to  determine  the  property  intended  to  be 
conveyed  by  the  deed.  This  has  been  called  an  intermediate 
class,  partaking  of  the  nature  of  both  patent  and  latent  am- 
biguity; and  this  court,  speaking  through  Justice  Stone,  has 
clearly  expressed  this  distinction,  in  a  case  where  lands  were 
described  by  government  numbers,  yet  failed  to  state  in  what 
county  or  state  they  were  situated,  and  proof  was  permitted 
to  be  made  of  the  fact  that  the  party  making  the  deed  was 
living  in  a  certain  county  in  Alabama,  on  lands  answering  to 
said  description:  Chambers  v.  Ringstaff,  69  Ala.  140.  See. 
also,  Moody  v.  Alabama  G.  S.  Ry.,  124  Ala.  195,  26  South. 
952;  Webb  v.  Elyton  Land  Co.,  105  Ala.  471,  18  South.  178. 

In  addition  to  the  above  principle,  which  admits  of  proof 
which  may  make  the  description  of  this  land  clear,  ^^**  the 
language  of  the  deed  itself  is  persuasive  to  show  that  the 
construction  given  to  it  as  set  out  in  the  amendment  is  cor- 
rect, to  wit,  the  deed,  as  alleged,  states  that  the  land  con- 
veyed contains  one  hundred  and  sixty  acres.  To  construe 
the  S.  1/2  as  meaning  the  S.  i/^  of  the  section  would  include  a 
great  deal  more  land  than  that,  while  if  we  construe  it  to 
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mean  the  S.  ^  of  N.  W.  y^,  it  will  make  just  one  hundred 
and  sixty  acres,  if  the  undivided  half  interest  in  S.  W.  ^ 
of  S.  W.  l^  of  section  28  be  considered  as  twenty  acres. 
While  it  is  true  that  it  is  not  technically  correct  to  say  that 
a  person  who  owns  an  undivided  half  interest  in  forty  acres 
owns  twenty  acres,  yet  that  is  really  what  his  interest  amounts 
to,  and  for  the  purpose  of  harmonizing  all  the  parts  of  the 
deed  it  is  proper  to  suppose  that  the  draftsman  so  under- 
stood it :  Wolfe  v.  Dyer,  95  Mo.  545,  8  S.  W.  551 ;  Davis  v. 
Hess,  103  Mo.  Supp.  31, 15  S.  W.  324. 

The  general  purpose  of  the  amendment  is  the  same  as  that 
of  the  original  bill,  and  there  is  no  such  variance,  either  in 
the  allegations  or  in  the  relief  sought,  as  would  constitute  a 
departure. 

There  is  no  merit  in  the  cause  of  demurrer  that  complainant 
had  an  adequate  remedy  at  law.  This  court  has  recognized 
the  equity  of  a  mortgagee,  or  a  vendor  with  a  lien  for  pur- 
chase money,  to  restrain  waste  in  similar  cases:  Moses  v. 
Johnson,  88  Ala.  517,  16  Am.  St.  Rep.  58,  7  South.  146; 
Coker  v.  Whitlock,  54  Ala.  180. 

The  statute  of  limitations  of  ten  years  has  no  application  to 
a  bill  for  the  enforcement  of  a  vendor's  lien:  Phillips  v. 
Adams,  78  Ala.  225. 

There  is  no  merit  in  the  cause  of  demurrer  that  there  was  a 
misjoinder  of  parties,  as  all  subpurchasers  of  parts  of  the 
land  are  proper  parties  to  a  bill  to  enforce  the  vendor's  lien 
on  the  entire  tract. 

As  to  the  cause  of  demurrer  that  the  owners  of  N.  E.  i/4  of 
N.  W.  1/4  of  section  29  are  not  made  parties,  the  original  bill 
alleges  that  the  land  covered  by  the  deed  is  owned  and  claimed 
by  the  First  National  Bank  of  Rome,  Georgia,  R.  T.  Dorsey, 
and  John  H.  Reynolds,  and  they  are  made  parties  to  the  bill. 
In  the  amendment  to  the  third  section  of  the  original  bill  it 
alleges  that  Dorsey,  Vandyke,  ^^^  and  Reynolds  became  pur- 
chasers at  the  foreclosure  sale,  and  that  Vandyke  sold  some 
interest  in  said  lands  to  said  First  National  Bank  of  Rome, 
and  B.  I.  Hughes,  but  made  no  deed  to  them,  and  that  Van- 
dyke still  holds  the  legal  title  to  some  interest  in  the  land. 
Said  Vandyke  and  Hughes  are  also  made  parties  defendant. 
So  there  is  no  merit  in  this  assignment.  Whatever  part  was 
not  sold  by  Dorsey  and  Vandyke  remained  in  them. 
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Tlie  assignment  of  error  that  "the  court  erred  in  its  said 
decree  overruling  the  demurrer  of  respondents  and  their  mo- 
tion to  strike  parts  of  said  bill  of  complaint"  is  too  general. 
The  demurrers  have  been  considered,  and  the  motion  to  strike 
is  addressed  to  the  sound  discretion  of  the  court,  and  the  re- 
fusal to  allow  it  is  not  revisable  error:  Ashford  v.  Ashford, 
136  Ala.  631,  96  Am.  St.  Rep.  82,  34  South.  10;  Davis  v. 
Louisville  etc.  R.  R.  Co.,  108  Ala.  660,  18  South.  687. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 


A  Vendee  in  Possession  under  an  executory  contract  for  the  sale  of 
land  in  which  the  vendor  retains  the  title  may  be  enjoined  from  com- 
mitting waste  by  cutting  timber,  if  the  value  of  the  land  is  thereby 
impaired:  Moses  v.  Johnson,  88  Ala.  517,  16  Am.  St.  Rep.  58.  But 
an  injunction  will  not  lie  if  the  value  of  the  property  is  not  impaired: 
Small  V.  Slocumb,  112  Ga.  279,  81  Am.  St.  Eep.  50.  The  right  to  an 
injunction  against  timber  cutting  by  a  trespasser  is  discussed  in  the 
note  to  Moore  v.  Halliday,  99  Am.  St.  Rep.  748. 


TOWN  OF  NEW  DECATUR  v.  SCHARFENBERG. 

[147  Ala.  367,  41  South.  1025.] 

MUNICIPAL  CORPOBATIONS— Streets,  Change  of  Grade  of, 
Injunction  to  Prevent  Until  Compensation  is  Made. — An  injunction 
will  issue  to  prevent  a  change  of  the  grade  of  a  street  until  com- 
pensation is  first  made,  without  reference  to  the  solvency  or  insol- 
vency of  the  municipality  enjoined,     (p.   83.) 

MUNICIPAL  CORPORATIONS— Streets,  Change  of  Grade  of, 
Bight  to  Compensation,  When  not  Waived. — By  joining  in  a  ])etition 
for  the  paving  of  a  street  in  front  of  his  property,  an  owner  does 
not  waive  his  right  to  damages  which  may  result  from  a  change  of 
grade  preparatory  to  such  grading,     (pp.  83,  84.) 

MUNICIPAIf  CORPORATIONS. — A  mandatory  injunction  to 
restore  a  street  to  its  former  condition  is  proper,  where  the  municipal- 
ity has  entered  upon  a  change  of  grade  without  compensating  an 
abutting  property  owner,     (p.   84.) 

INJUNCTION — Motion  to  Dissolve. — New  matter  in  an  answer 
not  responsive  to  the  bill  cannot  be  considered  on  a  motion  to  dis- 
solve   the    injunction,     (p.    84.) 

INJUNCTION,  Dissolving  on  Security  Being  Given. — An  in- 
junction against  the  change  of  grade  of  a  street  without  compensat- 
ing an  abutting  property  owner  may  be  dissolved  upon  the  making 
of  a  cash  deposit  by  the  municipality  and  the  execution  of  a  bond 
to   cover   probable   damages,     (p.   85.) 

APPEAL  AND  ERROR — Review  of  Interlocutory  Decree. — 
Under  the  code  of  Alabama  un  appeal  lies  to  the  supreme  court  from 
Am.  St.  Eep.,  VoL  119—6 
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a  decree  overruling  a  plea  to  a  bill,  or,  what  is  tbe  same  thing,  hold- 
ing it  to  be  insuflBcient.  In  this  way  a  judgment  of  the  higher  court 
may  be  obtained  in  advance  of  the  taking  of  evidence  or  a  hearing 
upon  the  merits,     (p.  85.) 

APPEAL  AND  ERROR.— The  setting  down  of  a  plea  for 
hearing  upon  its  sufficiency  admits  the  truth  of  the  facts  alleged 
therein,  for  the  purpose  of  obtaining  a  judj^ment  of  the  court  upon 
the  legal  question  whether  the  facts  constitute  a  defense,     (p.  85.) 

PRACTICE  IN  EQUITY— Verification  of  Plea.— Unless  some 
rule  or  statute  requires  it,  the  plea  to  a  bill  in  equity  need  not  be 
verified,     (p.  85.) 

'  PRACTICE  IN  EQUITY.— A  Bill  is  not  Barred  for  Duplicity 

if  it  does  not  contain  two  independent  facts  nor  two  separate  states 
of  facts,  each  constituting  a  sufficient  answer  to  the  bill.     (p.  85.) 

MUNICIPAL  CORPORATIONS— Streets,  Change  of  Grade  of. 
Act  Amounting  to  Waiver  of  Right  to  Injunction  Against. — A  prop- 
erty owner  who  consents  to  a  change  of  the  grade  of  a  street,  and 
thereby  induces  a  municipality  to  incur  expenses  in  and  about  the 
work,  cannot  obtain  an  injunction  against  the  doing  thereof,     (p.  86.) 

MUNICIPAL  CORPORATIONS.— A  Mandatory  Injunction  to 
Compel  the  Restoration  of  a  Street  to  Its  Former  Condition  may  issue^ 
though  there  has  been  no  negligence  in  or  about  the  work.     (p.  86.) 

A  MUNICIPALITY  has  the  Right  to  Change  the  Grade  of  a 
Street  without  compensating  adjoining  lot  owners  if  no  injury  can 
result  to  their  property,     (p.  87.) 

INJUNCTION  Against  Change  of  Grade  of  Street. — If  an  abut- 
ting property  owner  is  or  will  be  injured  by  a  change  of  the  grade 
of  a  street,  he  may  restrain  the  further  prosecution  of  the  improve- 
ment of  the  street  by  a  municipality  until  compensation  is  made  to 
him  for  the  injury  done,  or  about  to  be  done,  to  his  abutting  prop- 
erty,    (p.  87.) 

Suit  against  the  town  of  New  Decatur  to  prevent  it  from 
raising  the  grade  of  a  street  nearly  two  feet  and  thereby  caus- 
ing the  plaintiff's  store  floor  to  be  a  foot  and  a  half  below 
the  grade.  An  injunction  was  granted,  and,  upon  a  refer- 
ence, damages  of  the  complainant  were  ascertained  and  re- 
ported, and  a  decree  was  entered  overruling  the  motion  to 
dissolve  the  injunction  for  any  ground  other  than  the  prepay- 
ment of  the  estimated  damages.  The  town  prosecuted  the  ap- 
peal. 

Brown  &  Kyle,  for  the  appellant. 

E.  W.  Godby,  for  the  appellee. 

3«»  WEAKLEY,  C.  J.  The  bill  was  filed  to  enjoin  the 
town  of  New  Decatur  from  damaging  complainant's  store 
property  by  certain  proposed  changes  in  the  ^'^^  grades  of 
the  contiguous  streets,  upon  the  allegation  that  the  munic- 
ipality had  not  first  paid  complainant  for  the  injury  that 
would  result,  and  to  require  the  town  to  restore  the  streets  to. 
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their  former  condition.  Upon  the  filing  of  the  bill,  a  pre- 
liminary injunction  was  issued.  The  defendant  filed  a  mo- 
tion to  dismiss  for  want  of  equity,  a  motion  to  dissolve  the 
injunction,  a  demurrer,  several  pleas,  and  a  sworn  answer. 
The  chancellor  overruled  the  motion  to  dismiss  the  demurrer 
and  held  the  special  pleas  insufficient.  He  also  overruled 
the  motion  to  dissolve  the  injunction  unconditionally;  but,  in 
response  to  a  prayer  to  that  effect  in  the  answer,  ordered  a 
reference  to  the  register  to  ascertain  the  probable  damages, 
and,  on  the  coming  in  of  the  report,  the  payment  of  the  as- 
certained sum  into  court,  and  the  execution  of  a  bond  to  pay 
such  damage  as  the  complainant  might  sustain,  the  chancellor 
dissolved  the  injunction :  Columbus  R.  R.  Co.  v.  Witherow,  82 
Ala.  190,  3  South.  23. 

Whatever  may  be  the  law  elsewhere,  it  is  too  well  settled  in 
this  state  for  further  controversy  "that,  under  constitutional 
guaranties,  a  municipal  corporation  may  not  take  or  injure 
the  property  of  a  citizen  in  the  exercise  of  its  power  to  im- 
prove its  highways  without  first  making  compensation;  and 
the  right  to  injunctive  relief  in  such  a  case  as  this  exists  with- 
out reference  to  the  solvency  or  insolvency  of  the  municipality 
and  regardless  of  the  consideration  that  he  might  recover  full 
compensatory  damages  in  an  action  at  law":  City  Council 
of  Montgomery  v,  Lemle,  121  Ala.  609,  25  South.  919 ;  Avon- 
dale  V.  McFarland,  101  Ala.  381,  13  South.  504;  Niehaus  v. 
Cooke,  134  Ala.  223,  32  South.  728.  We  have,  therefore,  no 
doubt  of  the  equity  of  the  bill,  unless  its  equity  is  destroyed 
by  the  allegations  it  contains  respecting  the  petition  by  de- 
fendant and  other  citizens  to  the  city  council,  wherein  they 
requested  the  paving  of  Second  avenue  in  front  of  com- 
plainant's property,  and  preparatory  to  which  the  change  of 
grade  and  other  work  complained  of  had  been  ordered.  We 
are  not  of  opinion  that  the  petition  merely  to  pave  the  avenue 
'"^"^^  would  be  a  waiver  of  damages  growing  out  of  the  change 
in  the  grade  of  the  highway,  as  set  forth  in  the  bill;  such 
waiver  of  a  constitutional  right  ought  not  to  be  lightly  in- 
ferred, and  cannot  be  clearly  derived  from  the  request  to 
pave  the  avenue  and  the  agreement  to  bear  a  part  of  the  ex- 
penses of  the  paving:  Newville  Road  Case,  8  Watts  (Pa.), 
172 ;  Barker  v.  City  of  Taunton,  119  Mass.  392 ;  Birdseye  v. 
Village  of  Clyde,  61  Ohio,  27,  55  N.  E.  169 ;  Jones  v.  Borough 
of  Bangor,  144  Pa.  638,  23  Atl.  252.  As  said  by  the  supreme 
court  of  Massachusetts  in  Barker  v.  City  of  Taunton,  119 
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Mass.  392,  "  it  is  no  bar  to  the  claim  for  damages  made  by  the 
petitioner  that  he  was  one  of  the  original  petitioners  for  the 
improvement — that  alone  is  not  evidence  of  an  assent  that 
his  property  shall  be  taken  for  public  use  without  compensa- 
tion.** While  the  court  uses  the  words  "taken  for  public 
use,"  the  facts  of  the  case  show  that  it  was  similar  to  the  one 
before  us,  and  that  damages  were  claimed  for  injury  to 
plaintiff's  premises  by  lowering  the  grade  in  the  construction 
of  a  sidewalk.  There,  also,  the  plaintiff  had  merely  pe- 
titioned for  the  construction  of  a  sidewalk.  The  complainant 
would  also  have  the  right,  upon  the  averments  of  his  bill,  no 
compensation  having  been  first  made  for  the  injury,  to  re- 
quire the  city  to  restore  the  street  to  its  former  condition,  as 
well  as  to  enjoin  further  acts  of  damages.  A  court  of  equity 
does  not  administer  partial  justice,  but,  talcing  jurisdiction  in 
a  proper  case,  ever  seeks  to  conclude  the  whole  controversy. 
The  motion  to  dismiss  the  bill  for  want  of  equity  was  prop- 
erly overruled.  What  we  have  said  above  also  applies  to  and 
covers  the  questions  presented  by  the  demurrer,  and  in  over- 
ruling this  no  error  was  committed. 

The  answer  did  not  deny  the  averments  upon  which  the 
iKjuity  of  the  bill  rested,  and  new  matter,  not  responsive  to 
the  bill,  cannot  be  considered  on  motion  to  dissolve.  The  de- 
fendant was  not  entitled  to  an  unconditional  dissolution: 
Niehaus  v.  Cooke,  134  Ala.  223,  32  South.  728.  The  chan- 
cellor followed  the  practice  approved  by  this  court,  and  re- 
quested by  the  defendant,  in  dissolving  the  injunction  upon 
the  making  of  a  cash  deposit  ^''^  and  the  execution  of  the 
bond,  thus  allowing  a  public  work  to  proceed,  and  the  town 
has  no  cause  of  complaint  against  the  ruling  upon  its  motion 
to  dissolve  the  injunction. 

This  leaves  for  consideration  pleas  4,  5  and  6,  assignments 
of  error  specifying  these  as  having  been  erroneously  held  in- 
Bufficient. 

Pleas  4  and  5  present  substantially  the  same  question,  and 
they  may  be  considered  together.  A  careful  reading  of  the 
bill  shows  that  the  gravamen  of  the  complaint  is  that  the  city 
is  preparing  to  change  the  grade  of  the  highway  in  front  of 
complainant's  propertj'^,  without  his  consent  and  against  his 
objection.  So  far  as  the  work  has  proceeded,  it  has  been  done 
in  pursuance  of  the  plan  to  alter  the  grade,  preparatory  to 
laying  the  brick  pavement  on  the  elevated  line;  and  the  inci- 
dental consequences,  alleged  in  the  bill,  showing  the  modum 


June,  1906.]     Town  of  New  Decatub  v.  Scharfenberq.    85 

of  the  injury,  are  all  attributed  to  the  execution  of  the  pur- 
pose by  the  city  to  establish  a  new  grade  for  the  highway. 
The  question,  therefore,  is  whether  under  the  averments  of 
pleas  4  and  5  the  complainant  was  entitled  to  restrain  the 
proposed  work,  or,  upon  the  hearing,  if  these  pleas  should  be 
proven,  ought  to  have  a  decree  for  compensation.  By  section 
427  of  the  Code  of  1896  an  appeal  lies  to  this  court  from  a  de- 
cree by  the  chancellor  overruling  a  plea  to  a  bill,  or,  what  is 
the  same  thing,  holding  it  to  be  insufficient ;  in  this  way,  the 
judgment  of  this  court  may  be  obtained  upon  the  sufficiency 
of  a  defense  in  an  equity  case  interposed  by  plea,  in  advance 
of  the  taking  of  evidence,  or  a  hearing  upon  the  merits: 
Glasser  v.  Meyrovitz,  119  Ala.  152,  24  South.  514.  Several 
separate  pleas  may  be  filed  or  they  may  be  incorporated  in 
the  answer,  in  which  latter  event  they  must  be  treated  as  in- 
dependent pleas.  The  setting  down  of  a  plea  for  hearing 
upon  its  sufficiency  operates  as  an  admission  of  the  truth  of 
all  the  facts  alleged  for  the  purpose  of  invoking  the  judg- 
ment of  the  court  upon  the  legal  question  whether  these  facta 
constitute  a  defense  to  the  bill:  Tyson  v.  Decatur  Land  Co., 
121  Ala.  414,  26  South.  507 ;  Glasser  v.  Meyrovitz,  119  Ala. 
^''^  152,  24  South.  514.  Unless  there  is  some  rule  or  stat- 
ute requiring  it,  pleas  need  not  be  verified  by  affidavit;  these 
before  us  are  not  open  to  objection,  because  no  one  swears  to 
their  truth. 

If  duplicity  be  a  ground  of  objection  to  a  plea  in  equity, 
it  is  not  under  our  system  in  the  case  of  a  plea  in  a  court  of 
law  (Boiling  v.  McKenzie,  89  Ala.  470,  7  South.  658 ;  Corpen- 
ing  V.  Worthington,  99  Ala.  541,  12  South.  426)  ;  yet  we  are 
of  opinion  the  pleas  now  under  consideration  are  not  double. 
They  do  not  contain  two  independent  facts,  nor  two  separate 
sets  of  facts,  each  constituting  a  sufficient  answer  to  the  bill. 
We  have  already  held  that  the  petition  for  the  paving  did 
not,  in  and  of  itself,  operate  to  waive  the  complainant's  right 
to  damages,  or  his  equity  to  restrain  the  work  until  com- 
pensation should  be  paid  or  secured  to  him  for  the  injury  to 
his  storehouse  and  lot  under  the  practice  of  the  chancery 
court  in  cases  like  this.  The  averments  of  the  plea  in  re- 
spect of  the  petition  for  paving,  and  the  decision  of  the  city 
council  to  do  the  work,  are  matters  of  inducement  leading  up 
and  converging  to  the  one  defense  which  they  bring  forward. 
This  defense  is  that  the  complainant  on  being  informed  as  to 
the  proposed  change  of  grade,  and  with  knowledge  of  the  new 


86  American  State  Reports,  Vol.  119.     [Alabama, 

curb  line,  requested  the  city  officials  in  charge  of  the  work 
to  proceed  with  the  work,  saying  he  intended  to  raise  his  house 
anyway,  and  that  he  wished  the  street  properl}-^  fixed  while 
they  were  about  it,  so  there  would  be  no  trouble  concerning 
the  street  thereafter;  and  that  the  defendant,  acting  upon  the 
declaration  and  conduct  of  the  complainant,  had  gone  to  much 
expense  in  preparing  the  avenue  to  be  paved  according  to  the 
plans  of  the  engineers,  and  had  rendered  itself  liable  for  the 
payment  of  large  sumi^  for  laborers  and  teams  engaged  to 
plow  up  the  street  and  prepare  it  for  the  brick  pavement. 

The  important  question,  then,  is  whether  a  citizen  who  con- 
sents to  a  change  of  grade,  requests  that  the  change  be  made, 
and  who  thereby  induces  the  city  to  incur  expense  in  and 
about  the  work,  can  recover  damages  to  his  property  be- 
cause of  the  altered  grade,  or  arrest  the  ^'^'*  doing  of  the 
<vork  in  the  midst  of  it,  upon  the  ground  that  compensation 
for  the  injury  had  not  first  been  paid  him. 

It  has  been  expressly  held  that  a  person  asking  for  the 
change  of  grade  cannot  complain;  the  case  being  within  the 
maxim,  "volenti  non  fit  injuria":  Cross  v.  Kansas  City,  90 
Mo.  13,  59  Am.  Rep.  1,  1  S.  W.  749.  When  a  person  has 
consented  to  the  act  being  done  he  may  not  exercise  his  legal 
right  in  opposition  to  that  consent:  Morris  C.  &  B.  Co.  v. 
Lewis,  12  N.  J.  Eq.  323.  And  this  court,  in  Goetter  v.  Nor- 
man, 107  Ala.  585,  19  South,  56,  has  expressed  its  approval 
of  the  rule  as  quoted  by  Mr.  Story  from  a  decision  of  the 
house  of  lords:  "It  is  a  general  law  that  if  a  man  either  by 
words  or  conduct  has  intimated  that  he  assents  to  an  act  which 
has  been  done  and  that  he  will  not  offer  opposition  to  it,  al- 
though it  could  not  have  been  lawfully  done  without  his  con- 
sent, and  he  thereby  induces  another  to  do  that  from  which 
they  otherwise  might  have  abstained,  he  cannot  question  the 
legality  of  the  act  he  had  so  sanctioned,  to  the  prejudice  of 
those  who  have  given  faith  to  his  words,  or  to  the  fair  in- 
ference to  be  drawn  from  his  conduct."  A  constitutional 
provision  affecting  simply  property  rights  may  be  waived  by 
the  citizen:  Lee  v.  Tillotson,  24  Wend.  337,  35  Am.  Dec.  624; 
Cooley's  Constitutional  Limitations,  7th  ed.,  250.  Whether 
the  facts  set  up  by  the  fourth  and  fifth  pleas  be  called  a 
* '  waiver  or  an  estoppel, ' '  we  are  of  opinion  they  constitute  a 
defense  to  the  bill,  and  that  the  chancellor  erred  in  holding 
them  insufficient. 
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The  sixth  plea  proceeds  upon  the  theory  that  having  the 
power  to  grade  and  pave  streets,  the  absence  of  negligence  in 
and  about  the  work  would  defeat  the  right  of  the  complainant 
to  have  the  street  restored  to  its  former  condition.  It  is  not 
upon  the  want  of  power  to  grade,  nor  upon  the  existence  of 
negligence,  that  the  equity  of  the  bill  rests.  It  rests  upon  the 
constitutional  guaranty  to  the  citizen  against  the  taking  or 
injuring  of  his  property  without  prior  compensation.  The 
sixth  plea  was  insufficient,  and  the  chancellor's  decree  to  that 
effect  was  not  erroneous. 

^'^  The  decree  of  the  chancellor,  in  so  far  as  it  holds  4  and 
5  to  be  insufficient,  will  be  reversed  and  a  decree  will  be  here 
rendered  declaring  them  sufficient.  In  all  other  respects  his 
decree  will  be  affirmed.  The  cause  will  be  remanded.  Let 
the  costs  of  the  appeal  accruing  in  this  court  and  the  city 
court  be  divided  equally  between  the  parties. 

Affirmed  in  part,  reversed  and  rendered  in  part,  and  re- 
manded. 

Tyson,  Simpson  and  Anderson,  JJ.,  concur. 

TYSON,  J.  (on  Rehearing).  I  do  not  construe  the  aver- 
ments of  the  bill  as  resting  the  equity  sought  to  be  enforced 
upon  an  injury  to  complainant's  interest  in  the  avenue  or 
street,  but  to  his  storehouse  and  lot  abutting  thereon.  It  is 
undoubtedly  the  law  that  the  city  has  the  legal  right  to  change 
the  grade  of  the  street  without  compensation  to  adjoining 
lot  owners  if  there  be  no  injury  done  to  their  property.  In 
other  words,  an  adjoining  lot  owner  on  a  street  has  no  such 
property  interest  in  the  street  as  entitles  him  to  compensa- 
tion for  a  change  in  the  grade  of  the  street  by  the  city.  As 
srid  in  City  Council  of  Montgomery  v.  Townsend,  84  Ala.  478, 
4  South.  780,  it  is  "both  the  privilege  and  duty  of  a  city  gov- 
ernment to  so  grade  the  streets  or  change  their  grade  as  to 
make  them  safe  and  convenient,  and  this  power  is  conclusively 
presumed  to  have  been  conferred  when  the  dedication  was 
made."  But  in  the  exercise  of  this  privilege  and  duty,  if  the 
property  of  an  abutting  owner  is  or  will  be  injured  thereby, 
clearly  under  our  constitutional  provision  and  adjudged  cases 
he  may  restrain  the  further  prosecution  of  the  improvement 
of  the  street  by  the  city  until  just  compensation  is  paid  to 
him  for  the  injurj-  done  or  about  to  be  done  to  his  abutting 
property. 
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It  may  be  that  the  eleventh  paragraph  of  the  bill  is  sus- 
ceptible of  the  construction  that  complainant  bases  his  re- 
lief to  some  extent  upon  his  supposed  property  right  in  the 
avenue,  but  it  is  also  clearly  susceptible  of  the  construction 
that  his  right  is  predicated  upon  his  property  interest  in  his 
storehouse  and  lot  (and  not  in  ^''^  the  avenue),  which  the  bill 
distinctly  shows  will  be  substantially  injured  should  the  im- 
provement by  the  city  of  grading  the  avenue  be  permitted  to 
progress.  There  is  no  ground  of  demurrer  specifically  rais- 
ing this  point,  and  clearly  the  motion  to  dismiss  cannot  avail 
as  against  an  amendable  defect,  which  this  is. 

It  is  true  the  opinion  does  not  exclude  complainant's  right 
to  relief  on  account  of  his  supposed  property  rights  in  the 
avenue.  And  its  failure  to  do  this,  coupled  with  certain  ex- 
pressions contained  in  it,  is  calculated  to  lead  to  the  conclu- 
sion that  such  a  right  exists.  But  this  misleading  tendency 
Ls  overcome,  I  think,  when  we  consider  its  entire  context.  My 
concurrence  in  the  conclusion  reached  on  this  point,  I  wish 
to  be  understood,  was  upon  the  proposition  that  the  equity  of 
the  bill  is  based  upon  complainant's  right  to  compensation  for 
the  injury  done  his  property  abutting  on  the  avenue,  and  not 
upon  an  injury  to  his  supposed  property  interest  in  the  ave- 
nue itself. 

The  other  questions  raised  on  the  record  are  sufficiently 
clearly  dealt  with,  so  there  is  no  need  of  discussing  them  fur- 
ther. 


Where  a  Change  in  the  Grade  of  a  City  Street  is  being  made  in 
pursuance  of  valid  legislative  and  municipal  authority,  a  citizen, 
whether  or  not  his  land  abuts  on  the  street,  whose  property  is  not 
taken,  but  merely  subjected  to  consequential  damages,  cannot  have 
the  work  enjoined  until  his  damages  are  ascertained  and  paid,  under 
a  constitutional  provision  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation:  Clemens  v. 
Connecticut  Mut.  Life  Ins.  Co.,  184  Mo.  46,  105  Am.  St.  Eep.  526. 
But  though  a  court  of  equity  will  not  entertain  jurisdiction  at  the 
suit  of  a  person  whose  property  is  not  actually  taken,  to  enjoin  the 
making  of  a  public  improvement,  yet,  if  the  threatened  act  involves 
an  actual  taking,  expropriation  will  be  enjoined  until  the  damages 
are  ascertained  and  paid:  Elser  y.  Gross  Point,  223  HI.  230,  114  Am. 
SL  Bep.  326. 
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SLOSS-SHEFFIELD  STEEL  AND  IRON  COMPANY  v. 

JOHNSON. 

[147  Ala.  384,  41  South.  907.] 

NUISANCE,  PUBLIC— Injury  to  His  Property  Which  will  Sus- 
tain Suit  by  a  Private  Person. — If  a  property  owner  sustains  an  in- 
dividual or  specific  damage  in  addition  to  that  suffered  by  the  pub- 
lic, he  may  sue  to  have  a  public  nuisance  abated,  for'  his  remedy 
at  law  is  inadequate,     (p.  90.) 

NUISANCE,  PUBLIC— The  Special  Damages  Entitling  a 
Property  Owner  to  an  Injunction  Against  a  Public  Nuisance  must 
be  different  in  kind  and  not  merely  in  degree  from  that  suffered  by 
the  general  public,     (p.  90.) 

NUISANCE,  PUBLIC,  Special  Damage  or  Injury,  What 
Amounts  to. — A  public  nuisance  which  forces  the  owner  of  land  out 
of  his  direct  public  street  or  road  into  a  circuitous  route,  in  his 
commerce  and  intercourse  with  the  outside  world,  is  a  peculiar  and 
special  injury  to  him  not  suffered  by  the  general  inhabitants  of  the 
city,  county  or  state,  and  entitles  him  to  maintain  a  suit  to  abate  it. 
(p.  91.) 

INJUNCTION  Against  a  Public  Nuisance,  Bemedy  at  Law, 
When  not  Adequate. — A  property  owner  whose  access  to  his  prop- 
erty is  obstructed  by  a  nuisance  on  a  public  street  requiring  him  to 
take  a  circuitous  route  to  reach  such  property  has  not  an  adequate 
remedy  at  law,  and  is  therefore  entitled  to  relief  in  equity,  (pp.  91, 
92.) 

Suit  to  abate  a  nuisance  arising  from  the  obstruction  of 
gtreets  in  the  city  of  Birmingham  by  dropping  slag  therein. 

Tillman,  Gnibb,  Bradley  &  Morrow,  for  the  appellants.     ' 

Cabaniss  &  Weakley,  for  the  appellee. 

i»««  TYSON,  J.  This  is  the  case  of  a  bill  filed  by  the  ap- 
pellee to  abate  a  public  and  private  nuisance  arising  from  ob- 
structing streets  in  the  city  of  Birmingham  by  dumping  there- 
in slag  from  a  furnace.  The  appellant  demurred  to  the  bill, 
and,  the  demurrer  being  overruled,  this  appeal  is  prosecuted 
to  reverse  the  decree  of  the  lower  court. 

**^®  The  complainant  is  the  owner  of  a  block  of  city  prop- 
erty, which,  it  seems,  is  east  of  the  alleged  obstructions  placed 
in  the  streets  by  the  appellant ;  and  the  allegation  making  out 
the  public  nuisance  is  that  the  streets  are,  and  long  have  been, 
dedicated  to  public  uses  as  highways,  and  that  the  appellant, 
by  dumping  slag  therein,  totally  obstructs  the  use  thereof. 
The  allegation,  to  give  the  appellee  a  standing  in  court  to 
have  this  public  nuisance  abated,  is  that  he  is  the  owner  of 
the  property,  an  entire  square,  in  the  vicinity,  and  that  the 
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obstructed  highways  are  streets  leading  from  his  property  to 
the  city  of  Birmingham  and  are  the  direct  way  for  travel,  and 
that  by  the  obstructions  he  is  deprived  of  the  use  of  this  direct 
route,  and  is  compelled  to  take  a  circuitous  one  into  other 
streets  to  the  north  or  south  of  the  obstructions.  It  is  con- 
ceded that  the  facts  alleged  make  out  a  public  nuisance,  and 
the  only  point  at  issue  is  whether  they  show  such  a  peculiar 
injury  to  the  complainant  below  as  to  give  him  a  standing  in 
court. 

The  general  rule  is  that  a  private  individual,  who  suffers  no 
damage  different  from  that  sustained  by  the  public  at  large, 
has  no  standing  in  court  for  the  abatement  of  a  public  nui- 
sance; but  if  he  sustains  an  individual  or  specific  damage  in 
addition  to  that  suffered  by  the  public,  he  may  sue  to  have  the 
same  abated  if  the  remedy  at  law  is  inadequate:  Rosser  v. 
Randolph,  7  Port.  238,  31  Am.  Dec.  712 ;  Columbus  &  W.  Ry. 
Co.  V.  Whiterow,  82  Ala.  190,  3  South.  23;  Georgetown  v. 
Alexandria  Canal  Co.,  12  Pet.  (U.S.)  91,  9  L.  ed.  1012;  3 
Notes  U.  S.  Rep.  710 ;  Pennsylvania  v.  Wheeling  &  Belmont  B. 
Co.,  13  How.  (U.  S.)  518,  14  L.  ed.  249;  In  re  Debs,  158  U.  S. 
587,  15  Sup.  Ct.  Rep.  900,  39  L.  ed.  1092;  Jones  v.  Bright, 
140  Ala.  268,  37  South.  79.  This  proposition  is  not  denied, 
but  it  is  insisted  that  no  special  damage  is  shown  in  this  case 
to  the  complainant  below,  and  that  if  such  damage  is  shown 
the  remedy  at  law  is  adequate  in  a  suit  for  damages.  As  to 
special  damages,  the  rule  is  that  the  injury,  to  be  special,  must 
be  one  different  in  kind,  and  not  mere  degree,  from  that  suf- 
fered by  the  general  public  from  the  act  complained  of: 
Bigley  v.  Nunan,  53  Cal.  403 ;  Crowley  ^^^  v.  Davis,  63  Cal. 
460;  Decker  v.  Evansville  etc.  R.  R.  Co.,  133  Ind.  493,  33 
N.  E.  349 ;  Gundlach  v.  Hamm,  62  Minn.  42,  64  N.  W.  50 ; 
High  on  Injunctions,  sec.  589. 

The  situation  shown  by  the  bill  is  that  the  nuisance  is  the 
obstruction  of  the  two  streets  bounding  the  complainant's 
block  of  land  on  the  north  and  south,  and  extending  directly 
into  the  city  of  Birmingham ;  the  obstruction  being  two  bloclcs 
distant  in  a  westerly  direction  from  complainant's  property, 
and  compelling  all  travel  between  his  property  and  the  city  to 
take  a  circuitous  route  north  or  south  of  the  two  obstructed 
streets  into  other  streets  leading  into  the  city,  instead  of  pur- 
suing the  direct  course  along  Second  and  Third  avenues,  which 
are  the  obstructed  streets.  So  the  question  is  whether  forcing 
the  owner  of  land  out  of  his  direct  public  street  or  road  into 
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a  circuitous  route  in  his  commerce  and  intercourse  with  the 
outside  world  is  a  peculiar  or  special  injury  to  him,  not  suf- 
fered by  the  general  inhabitants  of  the  state,  county  or  city: 
Spencer  v.  London  &  Birmingham  Co.,  8  Sim.  198.  The 
statement  of  the  proposition  seems  to  give  the  affirmative  an- 
swer to  the  inquiry.  If  the  direct  and  usual  route  of  travel 
may  be  obstructed,  there  could  certainly  be  no  reason  why 
the  indirect  routes  might  not  also  be  closed  one  by  one,  until 
the  unlawful  and  criminal  invasion  of  public  roads  put  the 
unfortunate  owner's  property  in  a  cul-de-skc,  compelling  a 
day's  time  instead  of  a  few  moments  of  time,  in  going  to  busi- 
ness, church  or  market.  An  individual  might  be  entirely 
inclosed,  and  the  value  of  his  property  destroyed,  without 
affecting  the  public.  The  injury  is  thus  clearly  individual 
and  special.  In  the  case  of  Pennsylvania  v.  Wheeling  &  Bel- 
mont Bridge  Co.,  13  How.  (U.  S.)  518,  14.L.  ed.  249,  the  state 
of  Pennsylvania  entirely  as  an  individual  filed  its  bill  to  abate 
the  obstruction  by  a  bridge  of  a  public  waterway  in  the  state 
of  Virginia  which  interfered  with  the  general  commerce  and 
travel  feeding  its  connecting  railroads  and  canals;  and  after 
elaborate  consideration,  relief  was  granted  on  the  ground  that 
the  bridge,  though  a  public,  was  also  a  private,  nuisance,  on 
account  of  the  special  injury  to  the  complainant.  There  can 
be  no  question  that  the  obstruction  of  a  route  of  communica- 
tion ***  with  the  public  community  enjoyed  by  a  property 
owner  is  a  private  or  special  injury,  although  it  may  be  at 
the  same  time  a  public  nuisance,  entitling  the  injured  party 
to  appeal  to  a  court  of  chancery  for  protection  if  the  injury 
is  substantial,  and  the  remedy  at  law  is  not  adequate:  13 
How.  (U.  S.)  567,  14  L.  ed.  269;  Jones  v.  Bright,  140  Ala. 
268,  37  South.  79. 

The  only  question,  then,  is  whether  or  not  the  obstruction 
of  the  streets  in  this  case  could  be  fully  and  adequately  rem- 
edied by  an  action  at  law  for  damages.  This  question  seems 
to  be  precisely  decided  iu  the  case  of  Pennsylvania  v.  Wheel- 
ing &  Belmont  Bridge  Co.,  13  How.  562,  14  L.  ed.  267,  where 
the  court,  speaking  of  the  obstruction  of  a  public  waterway 
changing  the  line  of  transportation  over  the  complainant's 
railroad  and  canals,  says:  "This  injury  is  of  a  character  for 
which  an  action  at  law  could  afford  no  adequate  redress.  It 
is  of  daily  occurrence,  and  would  require  numerous,  if  not 
daily,  prosecutions  for  the  wrong  done ;  and  from  the  nature 
of  that  wrong  the  compcnaation  could  not  be  measured  or 
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ascertained  with  any  degree  of  precision.  The  effect  (of  the 
injury)  would  be,  if  not  to  reduce  the  tolls  on  these  lines 
of  transportation,' to  prevent  their  intercourse  with  the  in- 
creasing business  of  the  country."  The  obstruction  of  the 
streets  in  this  instance  is  continuing,  but  may  be  temporary 
or  permanent,  and  the  injury  to  the  complainant,  whether 
embracing  the  present  or  prospective  injury  to  his  property,  is 
entirely  incapable  of  any  precise  measurement.  These  ob- 
structions might  direct  the  line  of  city  development  away 
from  the  plaintiff's  property.  There  is  thus  no  full,  ade- 
quate and  complete  remedy  open  to  the  plaintiff  for  his  in- 
dividual injury,  save  in  this  court:  Roberts  v.  Mathews,  137 
Ala.  523,  97  Am.  St.  Rep.  56,  34  South.  624;  Cabbell  v. 
Williams,  127  Ala.  320,  28  South.  405 ;  Whaley  v.  Wilson,  112 
Ala.  627,  20  South.  922;  Jones  v.  Bright,  140  Ala.  268,  37 
South.  79;  Georgetown  v.  Alexandria  Co.,  12  Pet.  (U.  S.)  98, 
9  L.  ed.  1012;  Pennsylvania  v.  Wheeling  &  Belmont  Bridge 
Co.,  13  How.  (U.  S.)  567,  14  L.  ed.  269;  Stetson  v.  Faron,  19 
Pick.  147,  31  Am.  Dec.  123,  and  note;  Sampson  v.  Smith, 
8  Sim.  272;  Spencer  v.  London  &  B.  Co.,  8  Sim.  193. 

38j>  There  was  no  error  in  the  decree  of  the  lower  court, 
and  therefore  it  is  affirmed. 

All  of  the  justices  concur,  except  Weakley,  C.  J.,  not  sitting. 


To  Entitle  an  Individual  to  Maintain  an  Action  for  damages  re- 
sulting from  the  obstruction  of  a  public  highway,  or  a  suit  in  equity 
to  prevent  such  obstruction,  he  must  have  sustained  damages  differ- 
ing not  merely  in  degree,  but  in  kind,  from  the  damages  sustained 
by  the  general  public.  But  he  sustains  such  damages  by  the  vacation 
or  obstruction  of  a  street  on  which  his  property  abuts,  although 
the  obstruction  or  vacation  is  not  in  the  block  where  his  property  is 
situated:  Tilly  v.  Mitchell  &  Lewis  Co.,  121  Wis.  1,  105  Am.  St.  Eep. 
1007,  and  see  the  cases  cited  in  the  cross-reference  note  thereto. 
An  individual  may  maintain  an  action  against  one  who  constructs 
a  building  across  the  street  some  two  hundred  feet  from  his  residence, 
and  between  it  and  the  business  part  of  the  city:  O'Brien  v.  Central 
Iron  etc.  Co.,  158  Ind.  218,  92  Am.  St.  Rep.  305. 
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LEA  V.  IRON  BELT  MERCANTILE  COMPANY. 

[147  Ala.  421,  42  South.  415.] 

CORPORATION,  Notice  to  Creditors  of,  that  Stock  was  Is- 
sued for  Property  Taken  at  an  Overvaluation. — Though  property  has 
been  received  at  an  overvaluation  in  payment  of  a  subscription  to 
the  stock  of  a  corporation,  its  creditors  who  take  such  stock  with 
knowledge  of  the  overvaluation  and  payment  thereby  cannot  assail 
the  transaction,     (p.  96.) 

PRINCIPAL  AND  AGENT.— Knowledge  of  the  Agent  will  not 
be  Imputed  to  His  Principal  when  it  is  such  as  it  is  the  agent's  duty 
not  to  disclose  it,  nor  when  it  is  certain  from  his  relation  to  the  sub- 
ject matter  or  his  previous  conduct  that  he  will  not  disclose  it,  nor 
when  the  person  claiming  the  benefit  of  the  knowledge  or  notice  or 
those  whom  he  represents  collude  with  the  agent  to  cheat  or  de- 
fraud the  principal,     (p.  100.) 

CORPORATION,  Knowledge  of  Chief  Stockholder  and  Man- 
ager, When  must  be  Imputed  to  It. — ^If  one  who  is  the  manager  and 
chief  stockholder  in  a  corporation  and  constitutes  its  alter  ego  has 
knowledge  of  the  fact  that  stock  has  been  issued  in  another  corpora- 
tion for  property  received  at  an  overvaluation,  though  such  knowl- 
edge was  acquired  by  him  while  not  acting  as  agent  of  hia  corpora- 
tion, such  knowledge  must  be  imputed  to  it,  and  precludes  it  as  a 
creditor  of  the  other  corporation  from  maintaining  a  suit  to  assail 
the  transaction  by  which  the  stock  of  the  latter  corporation  was  is- 
sued, and  compelling  its  stockholders  to  make  additional  payments 
on  their  subscriptions,     (p.  101.) 

APPEAL  AND  ERROR — Service  of  Process  Against  Corpora- 
tion not  Appearing  to  be  on  Authorized  Person. — If  it  appears  that 
there  is  a  decree  pro  confess©,  but  it  does  not  appear  that  the  person 
on  whom  the  service  was  made  was  a  person  on  whom  process  could 
be  served,  the  decree  is  erroneous,     (g,  101.) 

J.  J.  Willett,  for  the  appellant. 

Blackwell  &  Agee  and  Cabaniss  &  Bowie,  for  the  appellee. 

423  TYSON,  J.  The  biU  in  this  case  was  filed  by  a  judg- 
ment creditor  of  the  Piedmont  Land  and  Improvement  Com- 
pany, an  insolvent  corporation,  after  execution  with  a  return 
of  "No  property  found,"  seeking  to  condemn  an  alleged  un- 
paid subscription  to  capital  stock  of  said  corporation  made 
by  respondent  Lea.  When  this  cause  was  here  on  former 
appeal,  the  equity  of  the  bill  was  sustained,  not  upon  the 
theory  that  complainant's  right  to  condemn  the  unpaid  sub- 
scription was  on  account  of  any  privity  of  contract  existing 
between  it  and  the  subscriber  Lea,  or  that  the  statute  luider 
which  the  debtor  corporation  was  organized  created  a  liability 
which  the  complainant  would  have  the  right  to  enforce,  but 
■olely  upon  the  ground  of  fraud,  in  that  the  complainant,  on 
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the  facts  averred,  "would  be  justified  in  presuming  .... 
that  the  law  requiring  the  subscription  to  stock  to  be  paid  in 
money  or  in  property  at  its  reasona\)le  value  had  been  strictly 
complied  with":  Lea  v.  Iron  Belt  Mercantile  Co.,  119  Ala. 
271,  24  South.  28.  In  Elyton  Land  Co.  v.  Birmingham 
Warehouse  Co.,  92  Ala.  407,  25  Am.  St.  Rep.  65,  9  South.  129, 
12  L.  R.  A.  307,  the  bill  was  by  a  judgment  creditor,  as  here, 
seeking  to  subject  an  unpaid  subscription,  on  the  ground  that 
the  property  was  knowingly  accepted  by  the  corporation,  in 
discharge  '•^^  of  the  subscription  obligation,  at  a  valuation 
grossly  in  excess  of  its  true  value.  The  court,  after  an  ex- 
haustive examination  of  the  authorities  and  a  careful  re- 
view of  the  constitutional  and  statutory  provisions  bearing 
upon  the  subject  of  the  organization  of  corporations,  held  that 
while  the  acceptance  of  the  property  may  bind  the  corpora- 
tion, it  was  not  binding  on  creditors,  without  notice  of  the 
mode  in  which  the  stock  subscription  was  undertaken  to  be 
paid,  because  it  was  a  fraud  upon  them,  in  that  "the  capital 
stock  of  a  corporation  constitutes  the  basis  of  its  credit,  and 
persons  dealing  with  the  corporation  have  a  right  to  as.sume 
that  the  stock  has  been  actually  paid  in  or  that  it  may  be 
reached. ' ' 

The  case  now  being  before  us  on  its  merits,  the  first  ques- 
tion to  be  determined  is  whether  the  allegations  of  the  bill 
charging  fraud  in  the  discharge  of  the  subscription  obligation 
by  the  conveyance  of  property  at  an  overvaluation  are  satis- 
factorily shown  by  the  evidence.  It  appears  that  a  number 
of  persons,  owning  or  controlling  a  tract  of  land  costing 
them  about  $100,000,  organized  the  Piedmont  Land  and  Im- 
provement Company  for  the  purpose  of  selling  the  lands  as 
town  lots,  and  subscribed  for  $1,250,000  of  stock,  paying  the 
same,  under  their  contract  of  subscription,  by  conveyance  of 
the  tract  of  land,  comprising  some  two  thousand  two  hundred 
acres.  Respondent  Lea's  subscription  was  $118,750,  which 
was  paid  by  his  pro  rata  share  of  the  land.  The  capital 
stock  of  the  company,  to  the  extent  of  $250,000,  was  donated 
to  the  company,  thus  reducing  the  price  at  which  the  land 
was  valued  to  $1,000,000.  The  company  was  organized  in 
January,  1890,  took  possession  of  the  property,  and  sold  in 
a  few  weeks  about  two  hundred  acres  of  this  land  for  about 
$350,000,  and  the  same  land  shortly  afterward  was  worth  in 
the  market  and  sold  for  as  much  as  $700,000.  These  events 
occurred  during  the  excitement  of  the  speculative  period,  in 
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full  force  at  the  time  of  the  organization  of  the  company  and 
for  some  time  afterward.  "When  the  collapse  came,  it  was 
realized  that  values  were  based  on  illusions,  and  this  company, 
with  many  others,  became  insolvent.  The  fact  that  this  was 
not  an  isolated  case  of  adventure,  but  an  example  of  the 
'*^^  general  excitement  of  the  country  at  that  time,  and  that 
the  expectations  of  the  organizers  of  this  company  seemed  on 
the  point  of  full  realization,  go  very  far  to  show  that  its 
organization  was  in  entire  good  faith  and  without  the  least 
purpose  to  defraud.  And  so  we  must  take  it  that  the  original 
subscribers  for  stock  intended  merely  to  take  advantage  of 
the  opportunity  and  sell  through  the  instrumentality  of  the 
corporation  their  body  of  land.  Still  we  cannot  resist  the 
conclusion,  and  so  hold,  that  the  land  conveyed  was  not  at  that 
time  of  the  money  value  at  which  it  was  estimated,  and  that 
the  corporators  must  have  known  that  fact,  however  much 
they  may  have  believed  it  would  advance  in  the  future. 

Having  reached  this  conclusion,  we  shall  now  consider  the 
defenses.  The  respondent  Lea,  in  his  answer,  after  denjnng 
the  overvaluation  of  the  land  conveyed  to  the  company  in 
payment  of  his  stock  subscription,  asserts  that  the  complain- 
ant had  notice  that  his  stock  subscription  had  been  discharged 
to  the  corporation  in  the  manner  shown  to  have  been  done, 
and  it  is  insisted  that  to  compel  a  subscriber  to  pay  otherwise 
than  as  he  agreed  to  pay  for  his  stock  to  a  party  who  knew^ 
before  extending  credit,  how  the  subscription  had  been  dis- 
charged, would  be  an  injustice.  The  question  presented  for 
our  determination,  in  view  of  the  fact  that  there  was  an  over- 
valuation, is  whether  the  fact  of  knowledge  by  complainant 
of  the  overvaluation,  if  true,  is  a  good  defense,  and  whether 
this  defense  is  supported  by  the  evidence.  The  complainant 
was  organized  in  1891,  and  made  the  loan,  the  basis  of  the 
judgment  sought  to  be  enforced,  in  1894  or  1895.  It  there- 
fore became  a  creditor  of  the  debtor  corporation  after  that 
corporation  had  accepted  the  lands  in  discharge  of  the  sub- 
scription obligations  at  the  overvaluation  complained  of.  It 
cannot  be  doubted  that  if  complainant  had  notice  of  the  actual 
state  of  affairs,  being  a  subsequent  creditor,  it  cannot  disturb 
the  arrangement  between  the  company  and  its  stockholders. 
It  is  impossible,  with  notice  of  the  character  and  value  of  the 
land,  for  complainant  to  have  acted  on  and  trusted  appear- 
ances, rather  than  the  true  condition  of  affairs,  "***'  and, 
therefore,  to  have  boeu  deceived.     This  seems  to  be  the  uni- 
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vereal  doctrine  of  the  courts.  This  principle,  as  well  as  the 
one  upon  which  the  equity  of  the  bill  must  rest,  are  ably 
discussed  by  Messrs.  Clark  &  IMarshall  in  their  work  on 
Private  Corporations,  at  page  2327.  These  authors,  after 
showing  that  assets  of  a  corporation  are  not  a  trust  fund  for 
creditors  in  any  proper  sense,  say:  "It  has  been  repeatedly 
held,  in  the  absence  of  special  statutory  provisions,  that  where 
a  corporation  is55ues  stock  as  bonus,  or  for  less  than  its  par 
value  in  cash,  or  for  property  taken  for  an  overvaluation,  the 
transaction  cannot  be  assailed,  and  full  payment  by  the  stock- 
holders required,  by  or  for  the  benefit  of  persons  who  became 
creditors  before  the  stock  was  so  issued  or  who  participated 
in  the  transaction,  or  who  afterward  dealt  with  the  corpora- 
tion and  became  creditors  with  knowledge,  for  in  neither  of 
these  cases  is  there  any  fraud  as  against  them."  "It  is  diffi- 
cult, if  not  impossible,"  said  the  Minnesota  supreme  court, 
"to  explain  or  reconcile  these  cases  upon  the  trust-fund  doc- 
trine, or,  in  the  light  of  them,  to  predicate  the  liability  of 
the  stockholder  upon  that  doctrine.  But  by  putting  it  upon 
the  ground  of  fraud,  and  applying  the  old  and  familiar  rules 
of  law  on  that  subject  to  the  peculiar  nature  of  a  corporation 
and  the  relation  which  the  stockholders  bear  to  it  and  to  the 
public,  we  have  at  once  rational  and  logical  ground  on  which 
to  stand.  The  capital  of  a  corporation  is  the  basis  of  its 
credit.  It  is  a  substitute  for  the  individual  liability  of  those 
who  own  its  stock.  People  deal  with  it  and  give  it  credit  on 
the  faith  of  it.  They  have  the  right  to  assume  that  it  has 
paid-in  capital  to  the  amount  which  it  represents  itself  as 
having;  and  if  they  give  it  credit  on  the  faith  of  that  repre- 
sentation, and  if  the  representation  is  false,  it  is  a  fraud 
upon  them;  and  in  case  the  corporation  becomes  insolvent, 
the  law,  upon  the  plainest  principles  of  common  justice,  says 
to  the  delinquent  stockholder,  'Make  that  representation  good 
by  paying  for  your  stock.'  It  certainly  cannot  require  the 
invention  of  any  new  doctrine  in  order  to  enforce  so  familiar 
a  rule  of  equity.  It  is  the  misrepresentation  of  fact  in  stating 
'*^''  the  amount  of  capital  to  be  greater  than  it  really  is  that 
is  the  true  basis  of  the  liability  of  the  stockholder  in  such 
cases;  and  it  follows  that  it  is  only  those  creditors  who  have 
relied,  or  who  can  fairly  be  presumed  to  have  relied,  upon 
the  professed  amount  of  capital,  in  whose  favor  the  law  will 
recognize  and  enforce  an  equity  against  the  holders  of  bonus 
stock.    This  furnishes  a  rational  and  uniform  rule,  to  which 
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familiar  principles  are  easily  applied,  and  which  frees  the 
subject  from  many  of  the  difficulties  and  apparent  incon- 
sistencies into  which  the  trust-fund  doctrine  has  involved  it; 
and  we  think  that  even  where  the  trust-fund  doctrine  has  been 
invoked,  the  decision  in  almost  every  well-considered  case  is 
readily  referable  to  such  a  rule":  See,  also,  2  Morawetz  on 
Corporations,  sec.  829;  Cook  on  Stock  and  Stockholders,  2d 
ed.,  sec.  44;  First  Nat,  Bank  v.  Gustin  M.  Cor.  Min.  Co.,  42 
Minn.  327,  18  Am.  St.  Rep.  510,  44  N.  W.  198,  6  L.  R.  A. 
^76 ;  Hospes  v.  Northwestern  JM.  &  C.  Co.,  48  Minn.  174,  -31 
Am.  St.  Rep.  637,  50  N.  W.  1117,  15  L.  R.  A.  470;  Coit  v. 
North  Carolina  Am.  Co.  (C.  C),  14  Fed.  12,  119  U.  S.  343, 
7  Sup.  Ct.  Rep.  231,  30  L.  ed.  420;  Ft.  Madison  Bank  v. 
Alden,  129  U.  S.  372,  9  Sup.  Ct.  Rep.  332,  32  L.  ed.  725 ;  note 
to  Clark  v.  Bever  (C.  C),  31  Fed.  670;  and  other  authorities 
cited  on  this  point  on  brief  of  counsel  for  appellant.  This 
principle  does  not  seem  to  be  controverted,  but  is  sought  to  be 
avoided  only  by  a  denial  of  the  fact  of  notice. 

The  evidence  shows  that  R.  J.  Riddle  organized  the  complain- 
ing corporation,  the  creditor,  and  was  its  president  and 
general  manager,  and  that  he  constituted  the  company  in  all 
its  outside  relations  with  the  world.  It  was  by  and  through 
him  that  complainant  made  the  loan  sought  to  be  recovered  in 
this  suit.  The  evidence  further  establishes  to  our  entire  sat- 
isfaction that  Riddle  was  intimately  acquainted  with  the  de- 
tails of  the  organization  and  affairs  of  the  Piedmont  Land  and 
Improvement  Company.  He  was  "one  of  the  boomers  of  the 
town  of  Piedmont,"  which  was  built  on  the  lands  subscribed. 
He  was  the  confidential  selling  agent  of  the  company,  and 
received  in  compensation  nearly  $8,000  for  negotiating  sales 
of  this  identical  land.  He  applied  to  the  promoters  of  the 
*^^  scheme  to  be  permitted  to  participate  in  the  purchase  of 
the  lands  which  were  conveyed  to  the  company  in  discharge 
of  the  stock  subscriptions.  He  complained  that  he  had  not 
been  let  in  "on  the  ground  floor"  as  a  stockholder  in  the  com- 
pany. This  he  would  hardly  have  done  without  knowing 
what  was  on  "the  ground  floor."  It  can  scarcely  be  doubted, 
under  the  evidence,  that  Riddle  knew  that  the  subscription  of 
Lea  had  been  paid  with  his  interest  in  the  land,  that  the 
capital  stock  of  the  company  consisted  of  land,  and  that  the 
subscribers  for  stock  did  not  contemplate  further  payments 
on  their  subscriptions  for  stock.  Nor  can  it  be  seriously 
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doubted  that  Riddle  knew,  at  the  time  that  the  debtor  com- 
pnny  was  organized,  the  value  of  the  land  conveyed  to  it  by 
the  'stockholders  in  discharge  of  their  subscription,  as  well  as 
the  amount  of  the  capital  stock  of  the  company.     If  Riddle 
individually  had  become  the  creditor,  instead  of  his  corpora- 
tion, whose  affairs  he  seems  to  have  managed  to  suit  his  own 
pleasure  and  for  his  personal  benefit,  there  is  no  doubt  that 
he  could  not  complain  of  having  been  deceived  or  defrauded. 
It  is  in  effect  conceded  that  Riddle  did  have  the  fullest  no- 
tice; but  it  is  insisted  that  his  knowledge  was  not  acquired 
in  the  course  of  his  agency  for  or  management  of  the  com- 
plainant corporation,  and,  therefore,  his  knowledge  cannot 
affect  the  rights  of  that  company.     Conceding  the  soundness 
of  the  insistence  in  a  proper  case,  it  is  but  a  rule  of  evidence, 
and  has  its  limitations.     Under  the  facts  of  this  case,  the  rule 
has  no  application,  and,  therefore,  can  exert  no  influence  in 
its  decision.     Here  Riddle  was  personally  interested  and  con- 
cerned in  the  agreement  by  which  the  debt  now  sought  to 
be  collected  originated.     Besides,  he  was  the  sole  manager  and 
controller  of  the  creditor  company  at  his  will — its  alter  ego — 
and,  it  seems,  was  its  sole  stockholder  but  one ,  the  other  being 
a  nonresident.     Indeed,  it  is  difficult  to  consider  him  as  other 
than  the  creditor  corporation  itself,  so  completely  were  the 
affairs  of  it  subject  to  his  will  and  under  his  immediate  con- 
trol.    But  in  this  particular  transaction  he  acted  both  for 
himself  and  for  his  company.     The  result  of  that  transaction 
was  the  acquisition  *''^**  by  him  personally  of  $30,000  of  bank 
stock  and  the  note  for  his  company  evidencing  the  loan,  and 
of  some  $00,000  of  collateral.     All  of  this  he  and  his  com- 
pany acquired  as  part  of  the  consideration  for  making  the 
loan,  constituting  the  debt  which  his  corporation  is  now  at- 
tenjpting  to  collect  by  this  proceeding.     So,  then,  we  must 
look  upon  Riddle  in  two  capacities — one  as  an  individual,  and 
the  other  as  manager  of  his  company.     Riddle,  as  an  indi- 
vidual, and  Riddle,  as  manager,  are  found  entering  into  a 
joint  transaction  for  their  joint  benefit  with  the  agent  of  the 
Piedmont  Land  and  Improvement  Company,  with  full  legal 
knowledge  of  the  details  of  the  organization  of  that  company. 
In  short,  he  as  an  individual  and  as  manager  co-operated  in 
doing  an  act  for  their  joint  interest.     As  to  this  particular 
act  or  transaction  they  became  as  one  person,  and  the  knowl- 
edge of  the  one  must  be  imputed  to  the  other.     For  Riddle  as 
an  individual  and  Riddle  as  general  manager  of  his  corpora- 
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tion  could  not  do  a  single  act  for  their  mutual  benefit  from 
different  standpoints.  It  would  be  a  psychological  impossi- 
bility for  him  to  have  had  a  different  consciousness  respecting 
the  affairs  of  the  debtor  corporation,  as  general  manager  of 
his  company,  from  what  he  had  individually ;  and  so  we  hold 
that  as  general  manager  he  had  the  same  familiarity  with  the 
affairs  of  the  debtor  company  that  he  undoubtedly  possessed 
individually:  Anderson  v.  Kinley,  90  Iowa,  554,  58  N.  W. 
909 ;  Huron  Printing  &  B.  Co.  v.  Kittleson,  4  S.  Dak.  520,  57 
N.  W.  233. 

It  may  be  well,  however,  before  concluding,  to  notice  the 
contention  of  appellee  on  this  point.  The  insistence  is  that 
as  Riddle  was  an  agent  of  his  corporation,  and  acquired  the 
knowledge  which  we  have  imputed  to  his  principal  antecedent 
to  its  organization,  the  rule  applies  "that  notice  to  an  agent, 
to  bind  his  principal,  must  have  been  acquired  by  the  agent 
during  his  employment — i.  e.,  while  he  is  actually  employed 
in  the  prosecution  of  his  duties  as  agent — and  not  at  a  time 
antecedent  to  the  period  of  his  agency":  Goodbar  v.  Daniel, 
88  Ala.  583,  16  Am.  St.  Rep.  76,  7  South.  254,  and  cases  there 
cited.  But  this  principle,  as  we  have  said,  has  no  application 
"^^  to  the  facts  of  the  case.  In  all  cases  where  it  has  been 
enforced  and  applied  by  this  court  as  a  rule  of  evidence,  the 
relation  simply  of  principal  and  agent  existed  between  the 
parties.  In  none  of  them  was  the  party  possessing  the  knowl- 
edge sought  to  be  imputed  to  the  principal  anything  more 
than  a  mere  agent.  He  was  not  the  alter  ego  of  the  corpora- 
tion, as  here,  and  had  not  the  absolute  dominion  over  its 
affairs,  as  Riddle  is  shown  to  have  had.  In  none  of  them 
would  the  pecuniary  interest  of  the  agent  have  directly 
affected  as  in  the  case  of  Riddle.  Suppose  Riddle  had  ac- 
quired the  knowledge  while  manager  of  his  company,  in  a 
transaction  for  it  prior  to  the  one  here  involved,  and  desired 
to  communicate  it  to  his  corporation,  to  whom  would  he  have 
communicated  it?  He  was,  as  we  have  said,  to  all  intents  and 
purposes  the  corporation  itself.  It  could  be  nothing  but 
the  sheerest  nonsense  to  say  that  as  agent  he  should  com- 
municate the  knowledge  to  himself  as  the  managing  repre- 
sentative of  his  corporation.  Since  the  corporation  could  ac- 
quire notice  in  no  other  way  than  by  and  through  its  man- 
aging head  or  officer,  it  will  scarcely  be  doubted  that  notice 
to  such  officer  is  of  necessity  notice  to  it. 
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But  this  court  has  not  in  all  cases  applied  the  rule  here 
invoked  by  the  appellee.  To  the  contrary,  in  a  number  of 
them  the  knowledge  of  the  agent,  though  acquired  in  an 
antecedent  proceeding  or  transaction,  although  the  principal 
was  a  complete  stranger  to  that  prior  proceeding  or  transac- 
tion, was  imputed  to  the  principal,  and  he  was  charged  with 
the  knowledge  of  his  agent.  The  following  are  some  of  these 
cases:  White  v.  King,  53  Ala.  162;  Dunklin  v.  Harvey,  56 
Ala.  177 ;  Wiley  v.  Knight,  27  Ala.  336 ;  City  Nat.  Bank  v. 
Jeffries,  73  Ala.  183.  We  have  but  to  read  the  facts  of  these 
cases  to  see  that  this  is  true.  So,  then,  the  rule  invoked 
and  relied  on  by  appellee  has  not  been  uniformly  applied  by 
this  court,  and  while  the  cases  last  cited  make  no  reference 
to  it,  or  the  cases  in  which  it  was  applied,  there  is  really  no 
conflict  between  the  two  lines  of  cases.  The  cases  last  cited 
by  us  must  be  regarded  as  being  controlled  by  the  limitation 
put  upon  the  general  rule  which  was  applied  *^^  in  those 
relied  on  by  appellee.  That  the  application  of  the  general 
rule  as  laid  down  in  Goodbar  v.  Daniel,  88  Ala.  583,  16  Am. 
St.  Rep.  76,  7  South.  254,  is  subject  to  an  important  and  well- 
settled  limitation,  does  not  admit  of  serious  controversy.  It 
is  this:  "Where  the  transaction  in  question  clearly  follows 
and  is  intimately  connected  with  a  prior  transaction,  in  which 
the  agent  was  also  engaged,  and  in  which  he  acquired  ma- 
terial information,  or  where  it  is  clear  from  the  evidence  that 
the  information  by  the  agent  in  a  former  transaction  was  so 
precise  and  definite  that  it  is  or  must  be  present  to  his  mind 
and  memory  while  engaged  in  the  second  transaction,  then 
the  foregoing  requisite  (general  rule)  becomes  inapplicable. 
The  notice  given  to  or  information  acquired  by  the  agent  in 
the  former  transaction  operates  as  constructive  notice  to  the 
principal  in  the  second  transaction,  although  that  principal 
was  a  complete  stranger  to,  and  wholly  unconnected  with,  the 
proceeding  or  business":  2  Pomeroy's  Equity  Jurisprudence, 
3d  ed.,  sec.  672,  and  notes ;  Mechem  on  Agency,  sec.  721.  And 
this  principle  is  fully  applicable  to  corporations:  Mechem  on 
Agency,  sec.  670,  note  2,  and  cases  there  cited.  See,  specially, 
Willard  v.  Denise,  50  N.  J.  Eq.  422,  35  Am.  St.  Rep.  788, 
and  note,  26  Atl.  29. 

We  are  not  to  be  understood  that  this  limitation  is  without 
its  exceptions.  The  notice  or  knowledge  of  the  agent  will 
never  be  imputed  to  his  principal  (1)  "when  it  is  such  as  it 
is  the  agent's  duty  not  to  disclose;  (2)  when  the  agent's  rela- 
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tions  to  the  subject  matter  or  his  previous  conduct  renders  it 
certain  that  he  will  not  disclose  it;  and  (3)  when  the  person 
claiming  the  benefit  of  the  notice,  or  those  whom  he  repre- 
sents, colluded  with  the  agent  to  cheat  or  defraud  the  prin- 
cipal": Mechem  on  Agency,  supra.  So,  then,  if  it  be  con- 
ceded that  the  point  under  consideration  is  controlled  by  the 
rules  governing  principal  and  agent,  it  may  be  held,  in  har- 
mony with  our  own  cases,  under  the  limitation  declared  by 
Mr.  Pomeroy  and  Mr.  Mechem  in  their  excellent  works,  that 
,  Riddle's  knowledge  is  imputable  to  his  corporation.     It  would, 

J  therefore,  necessarily  follow  that,  complainant  being  charge- 
able, at  the  time  of  the  creation  ^^^  of  its  debt,  with  notice 
of  the  overvaluation  of  the  land  accepted  by  the  debtor  cor- 
^   poration  in  discharge  of  the  stock  subscription,  it  cannot  main- 
:;>   tain  this  bill  to  charge  respondent  Lea  on  his  subscription. 
c>^   This  renders  it  unnecessary  to  consider  the  other  assignments 

^    of  error  by  appellant  Lea. 

•— ^       In  reference  to  the  error  assigned  by  the  Piedmont  Land 

*^    and  Improvement  Company,  it  appears  that  there  is  a  decree 

pro  coufesso,  but  the  decree  does  not  show  that  the  person 

^        upon  whom  the  service  was  had  was  a  person  on  whom  service 

could  be  made.     That  decree  is,  therefore,  erroneous:  Inde- 

J     pendent  Pub.  Co.  v.  American    P,  Assn.,  102    Ala.  475,  15 
South.  947. 
^  ^         The  decrees  of  the  lower  court  are  reversed,  and  a  decree 
-^     will  be  here  rendered  dismissing  the  bill. 


^ 


Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


Where  Corporate  Stock  Subscriptions  are  made  payable  in  prop- 
erty, it  must  be  taken  at  a  reasonable  money  value;  and  although 
a  margin  will  be  allowed  for  honest  differences  of  opinion  as  to  such 
value,  deliberate  and  intentional  overvaluation  is  not  permissible. 
When  overvaluation  is  excessive  and  intentionally  made,  though  with- 
out actual  fraud,  it  is  invalid  as  to  corporation  creditors,  who  may 
proceed  against  stockholders  individually  as  for  unpaid  subscriptions: 
Macbeth  v.  Banfield,  45  Or.  553,  1U6  Amu  St.  Bep.  670. 
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CENTRAL  IRON  AND  COAL  COMPANY  v.  VANDEN- 

HEUK. 

[147  Ala.  546,  41  South.  145.] 

INJUNCTION  Against  Blasting. — A  property  owner  is  entitled 
to  an  injunction  against  the  continuance  of  blasting,  by  which  rocka 
are  constantly  thrown  on  his  land,  though  he  cannot  show  that  the 
blasting  has  been  negligently  done.     (pp.  102,  103.) 

Bill  to  abate  a  nuisance  consisting  of  the  constant  throwing 
of  rocks  and  other  debris  upon  the  house  and  land  of  the 
complainant  by  blasting. 

Henry  A.  Jones,  for  the  appellant. 

Vaughn  &  Davidson  and  Smith  &  Smith,  for  the  appellee. 

'^'^  ANDERSON,  J.  It  is  an  elementary  principle  in  ref- 
erence to  private  rights  that  every  individual  is  entitled  to 
the  undisturbed  possession  and  enjoyment  of  his  own  prop- 
erty. The  mode  of  enjoyment  is  necessarily  limited  by  the 
rights  of  others;  otherwise,  it  might  be  made  destructive  to 
their  rights  altogether.  In  the  case  of  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159,  51  Am.  Dec.  279,  where  the  declaration  charged 
that  by  the  defendant  and  its  agents  and  servants,  while  con- 
structing a  canal  on  their  own  premises,  which  they  had  the 
right  and  authority  to  do,  large  quantities  of  gravel,  slate 
and  stone  were  thrown  upon  plaintiff's  lands,  the  court  said: 
54«  "The  use  of  land  by  the  proprietor  is  not,  therefore,  an 
absolute  right,  but  qualified  and  limited  by  the  higher  rights 
of  others  to  the  lawful  possession  of  their  property.  To  this 
possession  the  law  prohibits  all  direct  injury,  withoiit  regard 
to  its  extent  or  the  motive  of  the  aggressor.  A  man  may  pros- 
ecute such  business  as  he  chooses  upon  his  premises,  but  he 
cannot  erect  a  nuisance  to  the  annoyance  of  the  adjoining 
proprietor,  even  for  the  purpose  of  a  lawful  business": 
Alfred's  Case,  9  Coke,  58.  "He  may  excavate  a  canal,  but 
he  cannot  cast  the  dirt  and  stone  upon  the  lands  of  his  neigh- 
bor, either  by  human  agency  or  the  force  of  gunpowder.  If 
he  cannot  construct  the  work  without  the  adoption  of  such 
means,  he  must  abandon  that  mode  of  using  his  property,  or 
be  held  responsible  for  all  damages  arising  therefrom.  He 
will  not  be  permitted  to  accomplish  a  legal  object  in  an  un- 
lawful manner."    And  it  would  seem  that  one  who  makes  a 
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blast  on  his  own  land,  and  thereby  causes  rock  to  fall  upon  the 
lands  of  another,  or  upon  one  on  the  highway,  is  liable  as 
a  trespasser  for  injuries  inflicted,  although  the  blast  is  fired 
for  a  lawful  purpose  and  without  negligence  or  want  of  skill: 
Sullivan  v.  Dunham,  161  N.  Y.  290,  76  Am.  St.  Rep.  274,  55 
N.  E.  923,  47  L.  R.  A.  715;  People's  Gas  Co.  v.  Tyner,  131 
Ind.  277,  31  Am.  St.  Rep.  433,  31  N.  E.  59,  16  L.  R.  A.  443. 

It  is  true  that  the  bill  avers  that  the  rocks  were  thrown  on 
complainant's  premises  because  of  the  negligent  manner  of 
blasting,  and  the  undisputed  evidence  of  respondents  is  that 
there  was  no  negligent  blasting;  yet  the  bill  avers  that  the 
rocks  were  constantly  thrown  on  complainant's  premises,  and 
this  fact  was  proven  by  his  witnesses,  and  was  contradicted 
only  by  circumstances  and  inferences.  The  complainant,  con- 
sequently, made  out  a  case  for  equitable  relief,  although  he 
fails  to  prove  that  the  blasting  was  negligently  done,  which 
was  merely  cumulative,  and  the  nonexistence  of  which  could 
not  defeat  the  bill:  Noble's  Admr.  v.  Moses,  81  Ala.  530,  60 
Am.  Rep.  175,  1  South.  217.  While  a  complaining  party 
cannot  use  a  court  of  equity  for  the  purpose  of  avoiding  an 
action  at  law,  which  would  afford  **'*^  redress,  and  which 
would  doubtless  give  sufficient  relief  in  a  case  of  trespass  to 
realty,  and  which  involved  no  consideration  for  equitable  in- 
terference, yet,  if  the  wrong  is  of  such  a  character  that  it 
makes  out  a  case  for  which  an  action  at  law  affords  no  adequate 
relief,  a  court  of  equity  will  prevent  the  wrong  by  injunction : 
Wilson  V.  Meyer,  144  Ala.  402,  39  South.  317.  "The  chief 
forms  in  which  inadequacy  of  the  common  law — the  funda- 
mental basis  of  all  equity  jurisdiction  over  torts — manifests 
itself  are  cases  of  irreparable  injury,  and  cases  of  continu- 
ous or  repeated  nuisances  involving  a  multiplicity  of  suits  at 
law":  5  Pomeroy's  Equity,  514.  In  the  case  of  Rogers  v. 
Hanfield,  14  Daly  (N.  Y.),  339,  it  was  held  that  an  injunc- 
tion was  proper  to  prevent  a  party,  while  blasting,  from 
hurling  large  quantities  of  loose  rock  upon  the  premises  of  the 
complainant,  notwithstanding  he  was  doing  so  under  instruc- 
tions of  a  city  ordinance:  See,  also,  on  this  subject.  Hill  v. 
Schneider  (Sup.),  43  N.  Y.  Supp.  1;  Pomeroy's  Equity 
Jurisprudence,  1357. 

According  to  the  averments  of  the  bill  and  the  proof,  the 
wrongs  are  of  a  continuous  character,  constantly  interfer- 
ing with  the  enjoyment  by  the  complainant  and  his  family  of 
his  premises,  and  which  do  not  fall  short  of  a  nuisance,  and 
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for  which  the  complainant  cannot  obtain  adequate  redress  in 
a  court  of  law.  The  fact  that  none  of  the  occupants  have  thus 
far  been  hurt  may  weaken  to  some  extent  the  complainant's 
proof,  but  it  does  not  deprive  the  bill  of  equity.  The  law 
does  not  consider  that  a  man  has  the  free  enjoyment  of  his 
home,  when  larpe  rocks  are  frequently  hurled  upon  his  house- 
top, in  his  yard,  and  upon  his  highway,  simply  because  he 
has  thus  far  escaped  physical  hurt.  Nor  does  it  help  matters 
that  the  respondents  give  a  warning  signal  'before  every  blast, 
as  the  law  does  not  require  that  it  is  incumbent  upon  a  man 
to  have  to  seek  shelter  for  himself  and  family  from  a  wrong- 
ful bombardment  of  his  premises,  although  the  aggressive 
party  gives  timely  notice  before  committing  the  dangerous  act. 
It  must  be  also  observed  that  if  the  defendants'  theory  is  cor- 
rect as  to  the  manner  of  operating  its  quarry,  and  that  the 
rock  would  '*'*  not  be  hurled  beyond  its  own  land,  then  it 
cannot  sustain  any  hurt  or  hindrance  in  the  prosecution  of 
its  business  by  the  decree  of  the  chancellor,  as  the  injunction 
does  not  restrain  it  from  blasting,  but  simply  from  doing  so 
in  such  a  way  as  to  molest  the  complainant. 
The  decree  of  the  chancellor  is  affirmed, 

Weakley,  C.  J.,  and  Haralson,  Tyson,  Simpson    and  Den- 
son,  JJ.,  concur. 


Blasting  Operations,  although  necessary  and  done  without  negli- 
gence, may  give  an  adjoining  land  owner  a  cause  of  action:  Gossett 
V.  Southern  Ry.  Co.,  115  Tenn.  376,  112  Am.  St.  Bep.  846;  Longtin 
▼.  Persell,  30  Mont.  306,  104  Am.  St.  Eep.  723. 
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WESTERN  UNION  TELEGRAPH   COMPANY  v.  HOL- 
LINGSWORTII. 

[83  Ark.  39,  102  S.  W.  681.] 

TELEGRAPH  COMPANIES.— Under  the  Mental  Anguish 
statute  of  Arkansas  a  recovery  may  be  had  against  a  telegraph  com- 
pany for  the  negligent  failure  to  deliver  a  telegram  relieving  mental 
anguish  or  suffering,     (pp.  106,  109.) 

George  H.  Fearons  and  Rose,  Hemingway,  Cantrell  & 
liOughborough,  for  the  appellant. 

J.  G.  Williamson  and  D.  A.  Bradham,  for  the  appellee. 

**  HILL,  C.  J.  Appellee  E,  A.  Hollingsworth  was  a  min- 
ister, and  lived  at  Camden,  and  his  brother,  Hugh,  at  Bearden. 
These  towns  are  close  together,  but  are  not  directly  connected 
by  railroad.  A  hack  line  ran  between  them.  Mr.  E.  A.  Hol- 
lingsworth was  an  older  man  than  Hugh  Hollingsworth,  and 
had  partially  raised  him,  and  was  tenderly  attached  to  him. 
Hugh  Hollingsworth  was  a  man  of  delicate  health. 

On  Sunday,  the  5th,  E.  A.  Hollingsworth  received  a  letter 
stating  that  Hugh  was  sick  with  pneumonia,  and  the  letter 
had  in  it  this  statement:  "Tuesday  will  be  the  ninth  day,  and 
you  know  what  that  means."  On  Tuesday  at  8:30  A.  M. 
he  received  "***  a  telegram  to  the  effect  that  his  brother  was  at 
the  point  of  death  and  wanted  him  to  come  at  once.  Owing 
to  the  inclemency  of  the  weather  and  the  creeks  being  up,  he 
was  advised  not  to  make  the  trip,  and  did  not  go.  On  the 
8th  he  tried  to  reach  Bearden  over  the  telephone,  but  was 
unable  to  get  connection.     He  then  sent  a  telegram  to  a  friend 

(105) 
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inquiring  of  his  brother's  condition,  as  follows:  "How  is 
Hugh;  if  dead,  when  and  where  buried."  He  explained  to 
the  agent  who  received  the  telegram  the  condition  of  affairs. 
Mr.  Keem,  to  whom  this  telegram  was  addressed,  received  it 
and  sent  a  reply  saying,  "Hugh  is  better  to-night."  This 
was  about  8:30  P.  M.  on  Wednesday  the  8th.  The  agent 
forgot  to  send  this  telegram,  which  seems  to  have  been  over- 
looked until  a  second  telegram  from  Mr.  Hollingsworth  in- 
quiring the  condition  of  his  brother  brought  forth  this  for- 
gotten answer,  and  it  was  delivered  about  6  o'clock  on  the 
evening  of  the  9th,  a  delay  of  almost  twenty-four  hours. 
During  this  time  Mr.  Hollingsworth  had  suffered  great  anx- 
iety of  mind  and  had  spent  a  sleepless  night.  His  anxiety 
would  have  been  relieved  if  he  had  received  the  telegram.  He 
brought  suit  against  the  Western  Union,  and  recovered  judg- 
ment for  two  hundred  and  fifty  dollars.  The  telegraph  com- 
pany has  appealed. 

**  The  principal  question  in  this  case  is  whether  there  can 
be  a  recovery  under  the  mental  anguish  statute,  section  7947 
of  Kirby's  Digest,  for  the  negligent  failure  to  deliver  a  tele- 
gram relieving  mental  anguish  or  suffering. 

As  is  well  known,  the  mental  anguish  doctrine  originated 
in  Texas,  and  this  court  refused  to  follow  it ;  and  subsequently 
the  legislature  enacted  the  statute  in  q^uestion,  making  mental 
anguish  or  suffering  an  element  of  damages  in  actions  for 
negligence  in  receiving,  transmitting  or  delivering  messages. 
Naturally,  the  court  will  go  to  Texas  and  other  states  which 
have  adopted  the  mental  anguish  doctrine  in  order  to  deter- 
mine its  full  force  and  effect.  But  it  c,annot  be  said  that 
the  legislature  intended  by  this  statute  to  adopt  the  mental 
anguish  doctrine  of  any  one  state,  for  it  prevails  in  many, 
and  there  are  many  differences  in  the  application  of  said 
doctrine  by  the  courts  in  the  states  in  which  it  prevails,  and 
inconsistencies  in  its  application,  even  in  the  same  state.  It  is 
necessary,  therefore,  for  the  court  to  give  the  statute  a  rea- 
sonable construction,  attempting  to  carry  out  the  design  of 
the  legislature  in  putting  in  force  an  element  of  damage  for 
mental  anguish  and  suffering  for  negligence  in  receiving, 
transmitting  or  delivering  messages,  and  not  be  bound  by  the 
vagaries  and  inconsistencies  which  prevail  in  jurisdictions 
where  it  obtains  by  judicial  construction. 

This  exact  question  came  before  the  supreme  court  of  Texas, 
in  Kowell  y.  Western  Union  TeL  Co.,  75  Tex.  26,  12  S.  W. 
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534,  and  the  court  said :  '  *  The  damage  here  complained  of  was 
the  mere  continued  anxiety  caused  by  the  failure  promptly 
to  deliver  the  message.  Some  kind  of  unpleasant  emotion 
in  the  mind  of  the  injured  party  is  probably  the  result  of  a 
breach  of  contract  in  most  cases,  but  the  cases  are  rare  in 
which  such  emotion  can  be  ^^  held  an  element  of  the  dam- 
ages resulting  from  the  breach.  For  injury  to  the  feelings  in 
such  cases  the  courts  cannot  give  redress.  Any  other  rule 
would  result  in  intolerable  litigation," 

This  case  has  been  expressly  followed  in  North  Carolina, 
another  state  in  which  the  mental  anguish  doctrine  has  pre- 
vailed by  judicial  construction :  See  Sparkman  v.  "Western 
Union  Tel.  Co.,  130  N.  C.  447,  41  S.  E.  881. 

Other  cases  are  cited  in  the  brief  of  appellant  where  this 
distinction  is  recognized,  but  all  of  them  seem  to  rest  upon  the 
Rowell  case  (75  Tex.  26,  12  S.  W.  534).  The  courts  which  do 
not  follow  the  Rowell  case  disapprove  the  distinction  made  in 
it.  For  instance,  in  Kentucky,  where  this  doctrine  prevails, 
it  was  held  that  the  mental  anguish  of  a  father  in  beholding 
the  sufferings  of  his  child  during  the  period  that  a  telegraph 
company  negligently  delayed  delivering  a  message  to  a  phys- 
ician announcing  the  nature  of  the  child's  trouble,  and  re- 
questing his  immediate  presence  with  surgical  instruments,  is 
not  a  proper  element  of  recovery  against  the  telegraph  com- 
pany, although  Texas  and  Alabama  had  held  that  there  could 
be  recovery  for  failure  to  deliver  such  a  telegram.  The  Ken- 
tucky court  said :  * '  The  Texas  cases  do  not  seem  to  us  recon- 
cilable": Western  Union  Tel.  Co.  v.  Reid,  120  Ky.  231,  85 
S.  W.  1171,  70  L.  R.  A.  289. 

The  Minnesota  court,  in  commenting  upon  the  Rowell  case, 
said:  "The  court  (referring  to  the  Texas  court),  apparently 
impatient  at  the  amount  of  'intolerable  litigation'  to  which 
the  doctrine  had  given  rise,  seems  to  have  gone  back,  partially 
at  least,  upon  their  former  decisions":  Francis  v.  Western 
Union  Tel.  Co.,  58  Minn.  252,  49  Am.  St  Rep.  507,  59  N.  W. 
1078,  25  L.  R.  A.  406. 

The  Virginia  court,  in  its  opinion  refusing  to  adopt  the 
mental  anguish  doctrine,  reviewed  the  authorities  upon  the 
subject  carefully,  and,  referring  to  the  distinction  drawn  in 
the  Rowell  case,  said:  "We  fail  to  appreciate  the  distinction 
the  court  seeks  to  draw  in  that  case,  and  it  has  been  sug- 
gested in  later  decisions  of  the  courts  of  other  states  that  it 
was  evidently  resorted  to  for  the  purpose  of  staying  the  tide 
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of  'intolerable  litigation'  flowing  from  the  decisions  following 
the  So  Relle  cases":  Connelly  v.  Western  Union  Tel.  Co.,  100 
Va.  51,  93  Am.  St.  Rep.  919,  40  S.  E.  618,  56  L.  R.  A.  663. 

In  Western  Union  Tel.  Co.  v.  Cavin,  30  Tex.  Civ.  App.  152, 
70  S.  W.  ■•*  229,  decided  by  the  court  of  civil  appeals  in 
Texas,  to  review  the  judgment  of  which  the  supreme  court 
denied  a  writ  of  error,  the  doctrine  of  the  Rowell  case  is  dis- 
tinguished until  little  is  left  of  it,  if  it  is  not  overruled.  This 
case  would  not  have  the  weight  that  it  does  if  it  were  not  that 
the  supreme  court  has  impliedly  affirmed  it  by  refusing  a  writ 
of  error  to  review  it.  The  question  was  the  same  as  in  the 
Kentucky  case,  and  it  was  held  that  the  father  could  recover 
damages  for  increased  mental  anguish  incurred  from  witness- 
ing the  suffering  of  his  sick  child,  where  such  increased  suf- 
fering is  occasioned  by  the  negligent  failure  of  a  telegraph 
company  to  promptly  deliver  a  message  addressed  by  the 
father  to  a  physician  directing  him  to  come  to  the  sick  child  at 
once.  The  court  said:  **It  may  seem  difficult  to  reconcile  in 
principle  the  cases  cited  with  Rowell  v.  Western  Union  Tel. 
Co.,  75  Tex.  26,  12  S.  W.  534  (and  several  others),  but  the 
distinction  seems  to  be  that  in  the  case  first  cited  the  increased 
mental  anguish  was  proximately  caused  by  the  negligent  fail- 
ure of  the  company  to  perform  its  contract,  and  that  in  the 
last-named  cases  the  prolonged  mental  anguish  was  too  remote 
from  such  negligence  to  constitute  a  basis  for  damages.  If 
this  be  not  the  distinction,  none  exists,  and  the  opinions  are 
in  irreconcilable  conflict." 

The  difficulty  of  reconciling  the  Texas  cases  is  pointed  out 
in  1  Sutherland  on  Damages,  third  edition,  section  975,  where 
these  cases  are  reviewed. 

The  court  is  unable  to  discover  the  distinction  that  is  at- 
tempted to  be  made  in  the  Texas  and  North  Carolina  cases. 
And  as  the  distinction  in  the  Texas  cases  seems  to  have  orig- 
inated to  stay  the  tide  of  the  "intolerable  litigation"  that 
arose  from  an  unwise  earlier  decision  of  the  same  court,  it  is 
not  necessary  to  look  further  for  the  logic  of  it.  The  legis- 
lature has  put  in  force  mental  anguish  and  suffering  as  ele- 
ments of  damage,  and  the  court  must  take  the  construction 
which  common  sense  and  experience  teaches  should  be  given 
to  the  terms  describing  such  elements  of  damage.  That  any- 
one would  suffer  as  keen  and  real  mental  anguish  for  failing 
to  hear  from  the  sick-bed  of  a  dangerously  ill  member  of  the 
family  is  too  apparent  to  need  any  explanation;  and  no  re- 
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finement  or  distinction  can  take  away  the  reality  of  such  suf- 
fering. There  is  the  danger  that  "**  there  may  be  a  recovery 
for  mental  anguish  which  arises  from  purely  imaginary  causes, 
but  that  is  not  the  case  here,  and  it  seems  to  be  settled  that 
there  can  be  no  recovery  where  the  anxiety  is  imaginary:  1 
Sutherland  on  Damages,  3d  ed.,  sec.  975. 

But  there  is  no  greater  danger  of  wandering  into  imagin- 
ary realms  from  a  telegram  such  as  this  than  in  those  announc- 
ing illness.  The  court  fails  to  see  a  distinction  between  mental 
anguish  in  failing  to  give  an  opportunity  to  be  with  the  sick 
or  dying  and  failing  to  relieve  the  distress  in  not  hearing  from 
the  sick  or  dying. 

Other  questions  are  presented  and  discussed  in  this  case; 
but  all  of  them  have  recently  been  held  against  the  appellant 
in  decisions  where  similar  questions  arose,  and  it  is  not  neces- 
sary to  discuss  them  again. 

Judgment  is  affirmed. 

Mr.  Justice  Riddick  dissents. 


The  Eight  to  Becover  Damages  for  Mental  Anguish  due  to  the  neg- 
ligence of  a  telegraph  company  in  delaying  the  transmission  of  a 
message  ia  discussed  in  the  recent  note  to  Kagy  v.  Western  Union 
TeL  Co.,  117  Am.  St.  Kep.  305. 


STATE  V.  BROWN. 

[83  Ark.  44,  102  S.  W.  394.] 

LIQUOB — ^What  Amounts  to  Sale  without  License. — ^Where  A, 
after  refusing  to  sell,  but  offering  to  loan,  whisky  to  B,  delivers  two 
bottles  to  him,  and  as  hour  or  two  later  B  returns  and  hands  A 
the  amount  which  the  liquor  cost,  directing  A  when  he  makes  another 
order  for  whisky  to  get  B  some  and  keep  it  in  place  of  what  B 
has  obtained,  the  transaction  amounts  to  a  sale.     (p.  111.) 

W.  F.  Kirby,  attorney  general,  and  Daniel  Taylor,  assistant, 
for  the  appellant. 

H.  Coleman,  for  the  appellee. 

**  HILL,  C.  J.  Harry  Brown  was  indicted  in  Arkansas 
county  for  selling  liquor  without  license  to  one  McNeeley. 
Both  state  and  defendant  rested  upon  the  testimony  of  Mc- 
Neeley, which  was  in  substance  as  follows :  He  went  to  a  livery- 
stable  in  which  Brown  was  employed  as  a  hostler,  and  saw 
Brown  with  two  bottles  of  whisky  in  his  pockets     He  asked 
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Brown  to  sell  him  some  whisky,  and  Brown  replied  he  could 
not,  but  that  he  would  loan  him  some,  and  he  told  Brown  to 
let  him  have  one  or  two  bottles.  Brown  then  let  him  have  the 
two  bottles.  Nothing  was  said  as  to  when  it  should  be  re- 
turned or  paid  for.  About  an  hour  and  a  half  later  he  re- 
turned to  the  stable  and  asked  what  it  cost  to  get  whisky 
there,  and  Brown  replied  sixty  cents  a  pint,  and  McNeeley 
gave  him  (Brown)  one  dollar  and  twenty  cents,  and  told  him 
n-hen  he  made  another  order  to  get  him  (McNeeley)  some  and 
keep  that  in  place  of  what  he  had  got. 

This  was  the  whole  transaction,  and  the  court  sent  the  case 
to  the  jury  as  to  whether  the  transaction  was  a  subterfuge  to 
violate  the  law  or  whether  it  was  in  good  faith  a  loan  of 
whisky,  and  refused  an  instruction  to  the  effect  that  if  the 
jury  found  that  defendant  delivered  whisky  to  McNeeley  and 
in  an  hour  and  a  half  later  McNeeley  gave  him  money  there- 
for, this  would  constitute  a  sale,  and  they  should  convict.  The 
jury  acquitted  the  defendant,  and  the  state  has  appealed. 

In  Cooper  v.  State,  37  Ark.  412,  it  was  held  that  "a  sale 
is  an  exchange  of  goods  or  property  for  money  paid  or  to  be 
paid." 

In  Gillan  v.  State,  47  Ark.  555,  2  S.  W.  185,  it  was  held  that 
giving  liquor  to  a  minor,  or  bartering  it  or  exchanging  it,  was 
rot  within  the  terms  of  the  statute  prohibiting  the  sale.  Chief 
Justice  Cockrill,  delivering  the  opinion  of  the  court,  said: 
"Where  one  commodity  is  exchanged  for  another  of  the  same 
or  "**  different  kind  without  agreement  as  to  price  or  refer- 
ence to  money  payment,  the  transaction  is  not  a  sale,  but  a 
barter  or  exchange" ;  citing  cases. 

In  Robinson  v.  State,  59  Ark.  341,  27  "S.  W.  233,  the  court 
held  the  loan  of  whislcy  under  an  agreement  that  it  should  be 
returned  in  kind  at  some  future  date  was  not  a  sale  within 
the  meaning  of  the  statute.  The  court  said:  "But  whether 
he  sold  it,  or  only  in  good  faith  exchanged  it  for  other  liquor 
of  the  same  kind,  is  a  question  of  fact;  and  it  is  his  right  to 
have  that  question  submitted  to  a  jury,  to  be  determined  by 
them  after  a  consideration  of  all  the  facts  and  circumstances 
surrounding  the  transaction."  Here  the  facts  fail  to  bring 
the  case  within  the  rule  in  Robinson  v.  State,  59  Ark,  341,  27 
S.  W.  233,  and  the  court  will  not  extend  the  rule  of  that  case 
beyond  the  facts  therein.  There  wiis  an  agreement  for  the 
return  of  the  whisky  in  kind,  and  circumstances  tended  to 
prove  a  real  loan.     The  borrower  was  sick  and  procured  the 
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whisky  to  be  used  as  medicine,  under  a  promise  that  he  Avould 
return  it  in  kind. 

This  case  lacks  that  agreement  of  return  in  kind  and  any 
circumstances  indicating  a  loan  in  good  faith.  The  transac- 
tion began  with  a  request  by  McNeeley  to  purchase  whisky 
of  Brown.  He  said  he  could  not  sell  it  to  him,  but  he  would 
loan  it  to  him,  and  the  whisky  sought  was  obtained  under 
guise  of  a  loan.  Nothing  was  said,  of  returning  it  in  kind  or 
quality,  or  any  other  indicia  of  a  real  loan.  Had  the  trans- 
action ended  th^re,  there  would  have  been  a  jury  question 
under  the  rule  in  Kobinson  v.  State,  59  Ark.  341,  27  S.  W.  233. 
But  it  did  not  end  there.  An  hour  and  a  half  later  Mc- 
Neelej^  returns  and  asks  the  cost  of  whisky  at  that  place,  and 
was  told  it  was  sixty  cents  a  pint,  and  then  gave  Brown  one 
dollar  and  twenty  cents  for  the  two  pints  that  he  had 
ostensibly  ''borrowed,"  and  told  Brown  to  buy  two  pints  for 
him  and  keep  what  he  bought  in  place  of  what  he  had  "bor- 
rowed." 

"A  loan  (for  consumption)  is  a  transfer  of  personal  prop- 
erty, such  as  corn  or  money,  to  be  consumed  by  the  borrower, 
and  to  be  returned  to  the  lender  in  kind  and  quality":  Kinne 
V.  Kinne,  45  How.  Pr.  61. 

This  definition  from  Webster  has  been  judicially  affirmed ; 
*'To  deliver  to  another  for  temporary  use,  on  condition  that 
the  thing  be  returned;  or  to  deliver  for  temporary  use  on 
condition  ^"^  that  an  equivalent  in  kind  shall  be  returned 
with  a  compensation  for  its  use":  Ramsey  v.  Whitbeck,  81 
111.  App.  210. 

Contrast  a  loan  with  a  sale,  as  defined  in  37  Ark.  412 
(Cooper  v.  State)  :  "A  sale  is  an  exchange  of  goods  or  prop- 
erty for  money  paid  or  to  be  paid."  The  facts  here  bring 
the  case  within  the  latter  definition.  Ostensibly,  it  began  as  a 
loan.  But  an  hour  and  a  half  later  the  loan — if  it  were  a 
loan — ^was  turned  into  a  sale  by  a  payment  of  the  price  or 
value  of  the  goods  ostensibly  loaned. 

Taking  the  transaction  in  its  entirety,  there  can  be  no  doubt 
that  it  was  a  sale  of  whisky,  and  the  court  should  have  so 
instructed  the  jury. 

Reversed  and  remanded. 

Mr.  Justice  Battle  dissenting. 


Tht  Question  of  What  Constitutes  an  Illegal  Sale  of  intoxicating  liquor 
is  diseassed  in  the  note  to  Barden  v.  Montana  Club,  24  Am.  St.  Bep. 
S5. 
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ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  v. 

GRAHAM. 

[83  Ark.  61,  102  S.  W.  700.] 

DEATH. — A  Foreign  Administrator  mi^y  Maintain  an  Action 
for  the  wrongful  death  of  his  intestate,     (p.  115.) 

RAIIiBOADS — Injury  to  Employ^  on  Track — Presumption  of 
Negligence. — Where  a  railway  employ^  riding  on  a  handcar  is  struck 
by  a  train,  a  presumption  of  negligence  arises  against  the  railway 
company,  casting  the  burden  upon  it  to  show  that  a  constant  lookout 
was  kept.     (p.  116.) 

BAII<BOADS — Lookout  for  Persons  on  Track. — The  require- 
ment of  the  Arkansaa  statutes  that  railroad  companies  shall  keep 
a  constant  lookout  for  persons  on  their  tracks  applies  to  tracks  within 
their  yards  as  well  as  elsewhere,  and  is  for  the  benefit  of  their  em- 
ployes as  well  as  others,     (p.  116.) 

BAILBOADS. — A  Sufficient  Lookout  for  Persons  on  the  Track 
is  not  made  out  as  a  matter  of  law  by  evidence  that  a  brakeman 
with  a  lantern  was  stationed  on  the  tender  of  an  engine  which  was 
backing  up  in  the  night-time  at  such  speed  that  it  could  not  stop 
short  of  fifty-five  feet  while  the  brakeman  could  not  see  over  thirty 
feet.     (p.  116.) 

BAILBOADS — Duty  of  Persons  on  Track  to  Keep  Lookout. — 
It  is  the  absolute  duty  of  a  person  on  a  handcar  to  keep  a  lookout 
for  trains  in  both  directions.  But  as  he  cannot  look  both  ways  at 
once,  he  may  reasonably  be  permitted  to  pay  closer  attention  to  the 
point  from  which  danger  is  expected  than  to  the  other,  though  never 
to  the  extent  of  relaxing  attention  from  the  other  direction  further 
than  necessary  to  give  the  required  attention  to  the  direction  of  most 
imminent  danger,     (p.  117.) 

INSTEUCTION&— Consideration  of  as  a  Whole. — ^It  is  gener- 
ally impossible  to  state  all  of  the  case  in  one  instruction;  and  if 
the  various  instructions  separately  present  every  phase  of  it  as  a 
harmonious  whole,  there  is  no  error  in  each  instruction  failing  to 
carry  qualifications  which  are  explained  in  others,     (p.  118.) 

INSTBUCTIONS.— It  is  not  Eeversible  Error  to  give  an  in- 
struction which  is  in  general  terms  accurate,  but  which  lacks  an 
explanation  fitted  to  the  facts  to  make  it  entirely  accurate  in  the 
case  at  bar,  if  the  explanation  is  not  requested  and  the  attention 
of  the  court  is  not  called  to  evidence  requiring  it.     (p.  119.) 

S.  H.  West  and  Gaughan  &  Sifford,  for  the  appellant. 

Smead  &  Powell  and  Scott  &  Head,  for  the  appellee. 

®*  HILL,  C.  J.  C.  W,  Luhrsen  was  a  young  man  en- 
gaged in  the  civil  engineering  department  of  appellant  rail- 
road. He  was  recently  graduated  from  the  Agricultural  and 
Mechanical  College  of  Texas  in  civil  engineering,  and  ob- 
tained eniplovnient  from  appellant  in  its  engineering  service 
at  forty-live  dollars  per  month  about  six  weeks  before  his 
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death,  which  occurred  on  the  9th  of  October,  1900.  He  was 
then  ®^  twenty-one  years  of  age,  and  had  graduated  the  pre- 
ceding June.  At  the  time  of  his  death  he  was  in  company 
with  J.  D.  Carter,  a  classmate  of  his,  who  had  likewise  ob- 
tained employment  in  the  engineering  corps  under  E.  J. 
Nichols,  assistant  engineer  in  charge  of  the  maintenance  of 
way  for  the  Camden  Division.  Luhrsen,  Nichols  and  Car- 
ter were  riding  a  railroad  velocipede,  commonly  called  by 
witnesses  a  * '  speeder. ' '  Nichols  left  them  as  they  were  near- 
ing  the  city,  in  order  to  reach  home  sooner,  as  he  anticipated 
that  the  speeder  would  be  laid  out  by  a  freight  engine  which 
was  switching  in  the  yards,  and  it  became  the  duty  of  Luhrsen 
and  Carter  to  carry  the  speeder  on  to  the  station. 

An  ordinary  freight  engine  was  doing  the  switching  for  the 
local  freight,  which  had  shortly  before  reached  Camden.  In 
doing  the  switching,  the  engine  with  several  cars  attached  to  it 
had  passed  Luhrsen  and  Carter  on  the  velocipede,  they  having 
got  out  of  its  way  and  got  back  on  the  track  after  the  en- 
gine passed  south.  They  started  north  again,  watching  for 
a  passenger  train  from  the  north  which  was  almost  due.  Just 
before  they  reached  a  trestle  called  the  Ravine  Trestle,  they 
stopped,  or  nearly  so,  to  look  and  listen  for  this  passenger 
train.  Not  hearing  or  seeing  it,  they  proceeded  on  their  jour- 
ney north,  making  about  six  miles  an  hour. 

A  short  distance  after  passing  the  trestle  they  were  over- 
taken by  the  said  engine.  It  was  backing  with  two  cars  at- 
tached to  it,  the  tender  foremost,  and  on  the  tender  a  brake- 
man  was  riding  with  a  lantern,  keeping  a  lookout.  Carter 
saw  the  engine  coming  when  it  was  seventy-five  or  a  hundred 
feet  back  (south)  of  them.  He  jumped  and  called  to  his 
companion  to  jump.  Luhrsen  in  jumping  from  the  speeder 
became  entangled  with  the  wheel,  and  was  run  over  and  in- 
stantly killed.     Carter  escaped. 

There  was  some  evidence  tending  to  prove  that  the  engine 
was  running  from  twelve  to  twenty  miles  an  hour.  The  train- 
men in  charge  of  it  say  that  it  was  running  from  six  to  ten 
miles  an  hour.  Probably  the  consensus  of  their  testimony 
would  indicate  a  speed  of  about  six  miles,  or  a  little  more, 
per  hour.  This  was  in  the  yards  of  the  company,  and  there 
was  a  rule  of  the  company  prohibiting  a  speed  within  the  yard 
limits  of  over  six  miles  an  hour. 

•*  Carter  says  that  at  the  point  at  which  Luhrsen  was 
struck  the  velocipede  with  the  two  men  upon  it  could  have 
Am.  St.  Rep.,  Vol.  119—8 
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been  seen  for  a  distance  of  about  four  hundred  feet  if  the 
engine  had  been  e<iuipped  with  an  ordinary  headlight.  Ow- 
ing to  a  curve  in  the  track,  it  would  not  have  been  in  sight 
for  more  than  four  hundred  feet.  The  accident  occurred  at 
6:10  P.  M.,  and  the  night  was  a  cold,  clear,  starlight  night. 
Carter  says  that  an  object  the  size  of  the  speeder  with  two 
men  upon  it  could  have  been  seen  by  a  man  of  ordinary  vision 
at  that  time  two  hundred  and  fifty  feet  south  of  the  point 
where  Luhrsen  was  killed.  The  brakeman  keeping  lookout 
says  he  was  keeping  a  careful  watch,  and  the  men  on  the 
speeder  were  only  twenty  feet  away  when  he  saw  them ;  that 
he  immediately  gave  the  stop  signal  to  the  engineer,  who 
brought  the  engine  to  a  quick  stop.  That  the  engineer  used 
every  means  in  his  power  to  bring  the  train  to  a  quick  stop, 
and  that  he  made  as  good  a  stop  as  could  have  been  made 
after  receiving  the  signal,  is  undisputed.  There  is  a  conflict 
in  the  testimony  as  to  how  far  the  train  ran  after  striking  the 
velocipede  before  it  was  brought  to  a  stop,  ranging  from  fifty 
feet  by  the  brakeman  to  one  hundred  and  seven  feet  by  Car- 
ter. There  was  testimony  on  behalf  of  appellant  that  the 
bell  was  continuously  ringing  while  the  train  was  traveling 
through  the  yards,  w^hile  the  testimony  of  Carter  is  that  he 
failed  to  hear  any  bell  ringing  on  the  engine. 

The  track  was  slightly  upgrade  at  the  point  of  the  ac- 
cident, and  the  testimony  on  behalf  of  appellant  is  that  the 
engine  in  question,  running  six  to  eight  miles  an  hour,  with 
the  two  cars  attached,  could  have  been  stopped  in  about  fifty- 
five  or  sixty  feet.  If  the  speed  was  greater,  the  distance 
would,  of  course,  have  been  further. 

Young  Luhrsen  was  the  only  son  of  a  family  of  five.  By 
a  family  agreement,  two  of  his  sisters  dropped  their  educa- 
tion to  let  him  be  advanced,  and  his  father  devoted  his  ITm- 
ited  means  to  educate  him,  with  the  understanding  that  as 
soon  as  he  could  begin  earning  money  he  was  to  help  edu- 
cate his  sisters.  His  father  spent  two  thousand  seven  hundred 
dollars  on  his  education,  and  the  young  man  promised  his 
father  and  his  sisters  that  as  soon  as  he  could  earn  the  money 
he  would  repay  the  same  to  his  father  for  the  education  of 
his  sisters.  It  was  also  shown  *^^  that  other  contributions 
were  made  to  him  by  his  father,  which  were  expected  to  be 
repaid  in  the  same  way.  He  was  shown  to  be  in  fine  physical 
condition,  and  a  man  of  exemplary  habits  and  fine  character,. 


May,  1907.]     St.  Louis  S.  W.  Ry.  Co.  v.  Graham.  115 

with  an  opportunity  for  advancement  in  his  calling.  The 
wages  of  men  in  the  engineering  corps  of  the  appellant  road 
ranged  from  forty  dollars  to  one  hundred  and  fifty  dollars  a 
month.  He  took  the  position  with  the  railroad  company 
with  the  expectation  and  intention  that  he  could  then  begin 
repaying  his  father  for  the  money  advanced  for  his  educa- 
tion.    He  had  not  drawn  any  money  at  the  time  he  was  killed. 

This  suit  was  an  action  by  his  father  as  administrator  ap- 
pointed by  the  county  court  of  De  Witt  county,  Texas.  After- 
ward, W.  H.  Graham,  the  appellee,  was  substituted  for  the 
father  as  administrator.  There  was  a  recovery  for  the  plain- 
tiff for  two  thousand  one  hundred  and  fifty  dollars,  and  de- 
fendant has  appealed. 

^"^  1.  The  first  question  presented  is  as  to  the  right  of  a  for- 
eign administrator  to  maintain  such  an  action  in  this  state. 
This  is  an  action  founded  upon  Lord  Campbell's  Act,  sections 
6289  and  6290  of  Kirby  's  Digest.  The  argument  is  made  that 
a  foreign  administrator  can  recover  in  this  state  only  for 
sums  which  would  be  assets  for  the  payment  of  debts,  and 
Fairchild  v.  Hagel,  54  Ark.  61,  14  S.  W.  1102,  is  relied  upon. 
But  that  decision  cannot  be  taken  to  mean  anything  beyond 
the  law  as  applied  to  the  facts  therein.  It  was  dealing  with 
a  foreign  administrator  seeking  to  recover  lands  in  this  state, 
and  what  was  said  of  that  action  was  well  said;  but  the  de- 
cision does  not  apply  to  a  state  of  facts  where  recovery  is 
sought  in  a  personal  action  by  a  foreign  administrator  for  the 
benefit  of  the  next  of  kin.  The  administrator  in  the  Hagel 
ease  could  not  recover  because  an  Arkansas  administrator 
bringing  a  similar  suit  could  not  have  recovered.  The  stat- 
ute gave  the  foreign  administrator  no  greater  power  than 
the  home  administrator,  but  did  give  him  the  same  power  to 
maintain  suit.  This  question  was  fully  considered  by  the 
supreme  court  of  the  United  States  in  the  case  of  Dennick  v. 
Central  R.  R.  Co.,  103  U.  S.  11,  26  L.  ed.  439.  While  there  is 
some  difference  in  the  adjudications  on  this  subject,  the  rea- 
soning of  Mr.  Justice  Miller,  speaking  for  the  court  in  that 
case,  presents  the  better  position.  It  was  likewise  held  in 
St.  Louis  etc.  Ry.  Co.  v.  Cleere,  76  Ark.  377,  88  S.  W.  995, 
that  a  foreign  administrator  "**  could  sue  and  recover  under 
Lord  Campbell's  Act  for  injury  in  this  state.  It  is  true  that 
that  point  was  not  pressed  in  argument,  nor  specifically  con- 
sidered by  the  court,  but  it  was  necessarily  involved  in  the 
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question  which  was  considered;  that  is,  whether  the  mar- 
riage of  a  foreign  administratrix  terminated  her  right  aa  ad- 
ministratrix to  maintain  suit  in  the  state. 

2.  It  is  insisted  that  there'  was  no  evidence  of  negligence 
of  the  appellant,  and  that  the  court  erred  in  submitting  that 
question  to  the  jury.  The  evidence  that  Luhrsen  was  killed 
by  the  running  of  a  train  gave  rise  to  a  presumption  of  neg- 
ligence against  the  railroad  company,  casting  upon  it  the  bur- 
den to  establish  that  constant  lookout  was  kept ;  and  the  court 
so  instructed  the  jury  in  the  seventh  instruction.  This  ques- 
tion was  recently  fully  examined  by  this  court  in  a  case  simi- 
lar to  this  one — St.  Louis  etc.  Ry.  Co.  v.  Standifer,  81  Ark. 
276,  99  S.  W.  81. 

This  lookout  must  be  kept  in  the  yards  of  the  company  as 
well  as  on  other  parts  of  the  track,  and  is  for  the  benefit  of 
employes  of  the  company  as  well  as  others:  Little  Rock  etc. 
R.  R.  Co.  V.  McQueeney,  78  Ark.  22,  92  S.  W.  1120 ;  Kansas 
City  S.  Ry.  Co.  v.  Morris,  80  Ark.  528,  98  S.  W.  363. 

The  evidence  on  behalf  of  appellant  is  not  sufficient  for 
the  court  to  say  as  a  matter  of  law  that  this  presumption  is 
overcome,  even  if  there  were  no  evidence  on  behalf  of  appel- 
lee tending  to  establish  negligence.  The  testimony  of  ap- 
pellant is  that  there  was  a  brakeman  posted  on  the  tender  with 
a  lantern,  which  cast  its  rays  not  exceeding  thirty  feet,  and 
that,  owing  to  such  light,  he  could  not  have  seen  beyond  that 
distance,  and  that  the  train  running  at  the  speed  at 
which  it  was  running  could  not  have  been  stopped  short  of 
fifty-five  or  sixty  feet.  This  evidence  on  behalf  of  appellant 
alone  presented  a  question  of  fact  to  the  jury  as  to  whether 
an  efficient  lookout  was  being  kept.  If  the  operatives  of  the 
train  circumscribe  the  vision  of  the  lookout  watchman  by  a 
lantern,  and  do  not  run  its  trains  so  slowly  that  it  could  stop 
within  the  vision  of  the  watchman,  then  a  question  of  fact  is 
presented  as  to  whether  or  not  the  lookout  statute  has  been  vio- 
lated. 

The  evidence  of  appellee  likewise  presented  a  question  for 
the  consideration  of  the  jury,  as  to  whether  the  appellant  was 
guilty  of  negligence.  Mr.  Carter  testified  that  he  and  his 
companion  ****  could  have  been  seen  in  their  velocipede  for 
two  hundred  and  fifty  feet  before  they  were  struck,  by  a  man 
of  ordinary  vision,  without  any  light,  and  if  there  was  an 
ordinary  headlight  they  could  have  seen  four  hundred  feet. 
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The  court  sent  this  question  to  the  jury  under  proper  in- 
struction— No.  2 — which  is  set  out  in  the  margin.* 

3.  The  question  of  the  contributory  negligence  of  Luhrsen 
is  more  difficult  than  the  question  of  the  negligence  of  the 
railroad  company.  According  to  the  testimony  most  favorable 
to  Luhrsen,  the  train  was  seen  by  his  companion  when  it  was 
only  seventy-five  or  a  hundred  feet  distant,  whereas  it  could 
have  been  seen  for  a  distance  of  two  hundred  and  fifty  to 
four  hundred  feet.  If  the  train  was  running  at  the  high 
rate  of  speed  that  some  of  the  testimony  indicates,  the  time 
consumed  in  running  from  the  point  where  it  could  have  been 
seen  to  the  point  where  it  was  seen  would  have  been  but  a 
very  few  seconds.  And  the  failure  to  constantly  watch  would 
have  been  limited  to  an  exceedingly  short  period  of  time. 
If  the  train  was  running  only  six  or  eight  miles  an  hour,  as 
the  trainmen's  testimony  indicates,  it  was  running  but  little 
faster  than  the  velocipede;  and  six  miles  was  the  company's 
limit  for  running  in  the  yards.  Therefore,  it  is  reasonable 
that  Luhrsen  and  Carter  were  not  expecting  danger  from  be- 
ing overtaken  by  this  switch  engine  in  the  yards,  and  they 
were  expecting  a  passenger  train  soon  from  the  north  and 
their  attention  was  most  sharply  directed  to  it.  While  this 
court  has  said  many  times,  and  cannot  repeat  it  too  often, 
that  it  is  the  absolute  duty  of  a  person  on  a  railroad  track  to 
keep  a  constant  lookout  both  ways,  yet  it  is  physically  impos- 
sible to  be  looking  both  ways  at  the  same  instant,  and  a  man 
can  reasonably  be  permitted  to  pay  closer  attention  to  the 
point  from  which  danger  is  expected  than  to  the  other;  how- 
ever, never  to  the  extent  of  relaxing  attention  from  the  other 
direction  further  "^^  than  necessary  to  give  the  required  at- 
tention to  the  direction  of  most  imminent  danger.  This  sub- 
ject was  fully  considered  in  St.  Louis  etc.  Ry.  Co.  v.  Tomlin- 
son,  78  Ark.  251,  94  S.  W.  613,  and  again  in  Chicago  etc. 
Ry.  Co.  V.  Baskins,  78  Ark.  355,  93  S.  W.  757.  Other  ap- 
plications of  it  are  found  in  St.  Louis  etc.  Ry.  Co.  v.  Dillard, 


•<  <  < 


'2.  The  law  contemplates  an  efficient  and  watchful  lookout,  and 
not  one  which  is  merely  perfunctory.  A  lookout  who  does  not  see  what 
with  due  care  could  have  been  seen  would  not  be  in  the  proper  dis- 
charge of  his  duty,  and  not  the  constant  lookout  contemplated  by 
law.  If,  therefore,  the  jury  believe  that  at  the  time  of  the  alleged 
killing,  the  defendant  was  not  keeping  such  lookout,  or  was  maintain- 
ing a  lookout  who  did  not  see  the  deceased  when  and  as  soon  as  with 
due  care  he  should  have  been  seen  by  such  lookout,  and  thereby  the  de- 
ceased was  killwl  by  the  train,  the  engine  or  tender  of  the  defendant 
when  in  motion,  then  was  the  defendant  guilty  of  negligence." 
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78  Ark.  520,  94  S.  W.  617;  Scott  v.  St.  Louis  etc.  Ry.  Co., 

79  Ark.  137,  116  Am.  St.  Rep.  67,  95  S.  W.  490;  St.  Louis 
etc.  R.  R.  Co.  V.  Wyatt,  79  Ark.  241,  96  S.  W.  376. 

It  was  proper  for  the  question  of  contributory  negligence 
to  be  submitted  to  the  jury,  and  it  was  properly  submitted. 

4.  Criticisms  are  made  of  some  of  the  instructions,  in  that 
they  seem  to  permit  a  recovery  if  the  jury  find  the  defendant 
guilty  of  negligence,  without  the  qualification  "and  unless 
they  find  the  deceased  not  guilty  of  contributory  negligence," 
Taking  these  instructions  as  a  whole,  the  court  think  they 
make  it  clear  to  the  jury  that  contributory  negligence  on  the 
part  of  deceased  would  defeat  a  recovery,  even  should  they 
find  the  defendant  guilty  of  negligence.  It  is  generally  im- 
possible to  state  all  the  law  of  the  case  in  one  instruction; 
and  if  the  various  instructions  separately  present  every  phase 
of  it  as  a  harmonious  whole,  there  is  no  error  in  each  instruc- 
tion failing  to  carry  qualifications  which  are  explained  in 
others :  Brinkley  Car  Works  v.  Cooper,  75  Ark.  325,  87  S.  W. 
645;  St.  Louis  etc.  Ry.  Co.  v.  Ilitt,  76  Ark.  224,  88  S.  W. 
911;  Southern  Cotton  Oil.  Co.  v.  Spotts,  77  Ark.  458,  92  S.  W. 
249. 

0.  Exception  is  taken  to  the  sixth  instruction  on  the  meas- 
ure of  damages.  The  instruction  is  as  follows:  "6.  If,  under 
the  evidence  and  instructions  in  this  case,  the  jury  find  for 
the  plaintiff  under  the  first  count  in  the  complaint,  they  will 
return  a  verdict  in  favor  of  the  plaintiff  for  the  benefit  of 
the  father  of  the  deceased  for  such  sum  of  money  as  they  be- 
lieve the  defendant  would,  under  the  testimony,  have  given 
or  paid  said  father  or  laid  out  and  expended  for  his  bene- 
fit, had  the  deceased  not  been  killed."  The  objection  is  that 
the  evidence  shows  that  the  son  expected  to  repay  his  father 
for  the  sums  expended  on  his  education  from  his  earnings, 
and  necessarily  such  payments  would  be  in  installments  and 
likely  run  over  several  years;  and  this  instruction  con- 
templates the  entire  sum  which  would  be  repaid,  without  tak- 
ing into  consideration  the  present  value  of  the  deferred  in- 
stallments. The  instruction  in  general  terms  ''^  is  correct, 
but  in  view  of  the  evidence,  which  would  indicate  that  the 
payments  would  run  over  quite  a  period  in  the  future,  it 
should  have  been  explained  that  the  present  value  of  such 
deferred  payments,  and  not  the  entire  sum  of  the  payments, 
should  be  found.  Had  appellant  called  the  attention  of  the 
lower  court  to  the  evidence  in  this  regard  and  asked  sUch  ex- 
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planation  of  the  instruction,  it  doubtless  would  have  been 
given.  The  court  does  not  think  that  it  is  a  reversible  error 
to  have  given  an  instruction  which  is  in  general  terms  ac- 
curate but  which  lacked  an  explanation  fitted  to  the  facts  to 
make  it  entirely  accurate  in  this  instance,  if  an  explanation 
was  not  requested  in  the  lower  court,  and  the  attention  of 
the  trial  court  not  called  to  the  evidence  requiring  the  ex- 
planation. Of  course,  it  would  have  been  different  if  the  in- 
struction was  in  itself  erroneous.  But  it  is  not  abstractly 
wrong.  There  is  no  indication  that  the  jury  was  misled  by  it, 
because  the  verdict  is  less  than  the  evidence  would  have  justi- 
fied the  jury  in  giving. 
Judgment  affirmed. 


Actions  for  the  Wrongful  Death  of  a  human  being  are  discussed  in 
the  note  to  Brown  v.  Electric  Ey.  Co.,  70  Am.  St.  Eep.  669.  An  ac- 
tion may  be  maintained  by  an  administrator  appointed  in  another 
state  to  recover  for  the  negligent  killing  of  his  intestate  in  this 
state,  such  appointment  having  been  made  at  the  domicile  of  the 
decedent:  Robertson  v.  Chicago  etc.  Ey.  Co.,  122  Wis.  66,  106  Am. 
St.  Eep.  925.  See,  further,  Romano  v.  Capital  City  Brick  etc.  Co., 
125  Towa,  591,  106  Am.  St.  Eep.  323;  Maiorano  v.  Baltimore  etc. 
E.  E.   Co.,  216  Pa.  402,   116  Am.   St.  Eep.   778. 

The  Duties  of  Railroad  Companies  toward  employes  riding  on  hand- 
cars or  velocipedes  is  considered  in  the  recent  cases  of  Wabash  E. 
E.  Co.  V.  Erb,  36  Tnd.  A  pp.  650;  Cleveland  etc.  Ey.  Co.  v.  Workman, 
66  Ohio  St.  509,  90  Am.  St.  Eep.  602. 


DOWNS  V.  DENNIS. 

[83  Ark.  71,  102  S.  W.  699.] 

AN  EXECUTION  SALE  for  an  Amount  Largely  In  Excess  of 
th«  true  indebtedness,  as  where  the  judgment  has  been  paid  in  part 
and  the  purchaser  has  notice  of  the  payment,  is  void.     (p.  120.) 

Downs  &  "Whitley,  for  the  appellant. 
Wright  Prickett,  for  the  appellee. 

''■^  HILL,  C.  J.  The  facta  as  found  by  the  chancellor  (and 
his  finding  is  sustained  by  the  evidence),  so  far  as  necessary 
to  determine  this  appeal,  may  be  stated  as  follows : 

Pumphrey  obtained  a  judgment  in  justice's  court  in  Octo- 
ber, 1900,  against  Galentine  for  $27.80  and  costs.  Galen- 
tine  filed  a  stay  bond,  with  S.  A.  Downs,  the  appellant,  and 
J.  K.  Loyd  as  sureties.  In  May,  1901,  Galentine  paid  into 
court  on  said  judgment  $25.  heaving  a  hahuice  due  of  $2.80  and 
costs.     In  November,   1901,   the   judgment  was  assigned  to 
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Downs.  The  judgment  at  the  time  of  the  assignment  was 
$G.OO,  including  costs  of  $4.10.  On  the  24th  of  February, 
1903,  after  a  nulla  bona  return,  transcript  was  filed  in  the 
office  of  the  circuit  clerk  under  section  4631  of  Kirby's  Di- 
gest. Execution  issued  upon  this  judgment  on  the  9th  of 
March,  1903,  for  $27.80  and  $7.10  costs.  A  lot  in  Mena  was 
levied  upon  and  sold  under  said  execution,  and  was  bought 
by  the  said  Downs  for  $45,  the  execution  at  that  time  show- 
ing judgment  and  costs  amounting  to  $42.40.  ''^  A  certifi- 
cate of  purchase  was  issued  to  Downs,  and  subsequently  a 
sheriff's  deed  was  made  to  him. 

The  question  to  be  determined  on  this  appeal  is  whether 
the  title  acquired  by  Downs  through  said  execution  sale  is 
good.  An  interesting  question  has  been  discussed  as  to 
whether  a  judgment  rendered  for  more  than  $10,  but  which 
has  been  reduced  to  less  than  $10  by  payments,  can  be  filed 
as  a  circuit  court  judgment  under  section  4631  of  Kirby's 
Digest;  but  before  that  question  is  reached  there  is  another 
which  is  decisive  of  the  case. 

There  was  -a  credit  of  $25  upon  the  judgment,  which  re- 
duced the  face  of  it  to  $2.80.  This  payment  was  made  before 
the  judgment  was  filed  with  the  circuit  clerk,  and  no  credit 
was  shown  in  the  transcript  filed  in  the  office  of  the  circuit 
clerk,  and  no  credit  appears  upon  the  execution  issued  there- 
upon. At  the  time  of  the  sale  the  amount  of  the  judgment 
and  costs  purported  to  be  $42.40,  and  that  was  the  sum  for 
which  the  property  was  sold,  when  as  a  matter  of  fact  the 
principal  of  the  judgment  was  only  $2.80  instead  of  $27.80. 
This  principle,  laid  down  by  Chief  Justice  Lewis  in  the  case 
of  Ha.stings  v.  Johnson,  1  Nev.  613,  has  been  expressly  ap- 
proved by  this  court:  "That  an  execution  issued  and  sale  of 
property  made,  when  there  is  no  judgment  authorizing  it, 
would  be  utterly  void,  there  can  be  no  doubt,  and  for  the 
same  reason  we  think  that  an  execution  and  sale  for  a  sum 
exceeding  that  actually  due  upon  the  judgment  would  be 
equally  void,  because  there  is  no  judgment  to  authorize  the 
collection  of  the  excess  for  which  execution  is  issued.  When 
the  discrepancy  between  the  judgment  and  the  execution  is  a 
mere  trifle,  levy  and  sale  will  not  be  disturbed,  because  it  is 
said  lex  non  curat  de  minimis;  but  when  the  discrepancy  is 
material,  it  cannot  be  overlooked  or  disregarded  by  the 
courts":  Hightower  v.  Handlin,  27  Ark.  20. 
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The  maxim  of  lex  non  curat  de  minimis  cannot  be  applied 
to  this  case.  The  sale  of  this  real  estate  for  an  amount  mate- 
rially in  excess  of  the  amount  due  rendered  the  purchase  at 
that  sale  by  Mr.  Downs,  who  caused  the  same  to  be  done, 
void.  No  question  is  involved  in  this  case  as  to  the  right  of 
third  parties  builded  upon  records  apparently  regular,  as  Mr. 
Downs  knew  the  payment  had  been  made,  received  the  bene- 
fit of  the  '^^  same  as  surety  upon  the  stay  bond,  and  yet  pro- 
cured a  sale  for  an  amount  materially  in  excess  of  the 
amount  due  on  the  judgment.  He  cannot  sustain  a  title  ac- 
quired through  such  sale. 

Judgment  is  affirmed. 


An  Execution  upon  a  satisfied  judgment  and  a  sale  thereunder  will  be 
set  aside  on  motion:  Eussell  v.  Hugunin,  1  Scam.  562,  33  Am.  Dec.  423. 


KAUFMAN  V.  UNDERWOOD. 

[83  Ark.   118,  102  S.  W.  718.] 

A  LANDLORD  cannot  Claim  a  Lien  on  the  crop  nt  his  tenant  as 
for  supplies  furnished  the  tenant  when  the  landlord  did  nothing  more 
than  to  become  surety  for  the  tenant  for  the  payment  of  a  horse, 
(p.  122.) 

Priddy  &  Chambers,  for  the  appellant. 
W.  D.  Jacoway,  for  the  appellee. 

***  HILL,  C.  J.  Tedder  was  a  tenant  of  Underwood,  and 
mortgaged  his  crop  to  Kaufman  &  Wilson,  and  this  is  a  con- 
test between  the  mortgagees  and  the  landlord  as  to  the  prior 
rights  to  two  bales  of  lint  cotton  raised  upon  the  place.  Un- 
derwood's contention  is  that  he  has  a  lien  under  section  5033 
of  Kirby's  Digest  in  having  supplied  his  tenant  with  a  horse, 
and  that  under  said  section  his  lien  was  superior  to  that  of 
the  mortgagee.  The  horse  was  purchased  from  J.  M.  Ilarkey's 
Sons,  and  a  note  was  executed  to  them  in  which  title  to  the 
horse  was 'reserved,  and  it  was  signed  by  Tedder  first,  and 
Underwood  signed  his  name  under  Tedder's. 

There  is  a  conflict  in  the  testimony  as  to  whether  Under- 
wood bought  the  horse  from  the  Ilarkeys  and  supplied  it  to 
Tedder,  or  whether  Tedder  bought  it  from  the  Ilarkeys  and 
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Underwood  went  his  surety.  Taking  the  testimony  as  a 
whole,  it  impresses  the  court  that  Tedder  purchased  the  horse 
of  the  ITarkeys,  and  his  landlord  went  his  suret3^  The  writ- 
ten evidence  of  the  sale  strongly  indicates  that  to  have  been 
the  fact.  While  Underwood  and  Harkey  now  remember  it 
as  a  sale  to  Underwood,  yet  at  the  time  of  the  sale  they  made 
out  the  ***  evidence  of  it  as  to  a  sale  to  Tedder,  and  that 
view  is  in  conformity  to  the  other  testimony.  The  landlord's 
lien  is  primarily  for  rent,  and  has  been  extended  by  the 
statute  to  advances  of  necessary  money,  supplies,  stock,  etc. : 
Few  V.  :\ritchell,  80  Ark.  243,  96  S.  W.  983. 

A  party  must  bring  himself  within  the  terms  of  it  before 
his  lien  will  be  superior  to  a  contractual  one.  The  court  is 
of  the  opinion  that  such  was  not  the  case  here. 

Judgment  is  reversed  and  cause  dismissed. 


THE  RIGHT  OF  A  LANDLORD  TO  A  LIEN  ON  THE  PSOFEBTT 
OF    HIS    TENANT. 
I.  By  the  Common  Law,  122. 
n.  By  Reason  of  an  Express  Agreement. 

a.  Creation  of  Lien,  123. 

b.  Nature  of  Lien,  123. 

c  Property  Subject  to  Lien. 
1.  In  General,  124. 
!^.  Property  of  Third  Persons,  124. 

3.  After-acquired  Property,  124. 

4.  Exempt  Property,  125. 

m.  By  Force  of  Statutory  Enactments. 

a.  In  General,  125. 

b.  Time  when  Lien  Attaches,  126. 

c.  Creation  and  Character  of  Tenancy,  126. 

d.  Recording  of  Lease,  127. 

e.  Property  Subject  to  Lien. 

1.  In  General,  127. 

2.  Exempt  Property,  128. 

3.  Property  of  Third  Persons,  128. 

4.  Crops  Grown  on  Premises,  128. 

5.  Notes,  Accounts,  and  Choses,  129. 

f.  Indebtedness  for  Which  Lien  can  be  Claimed. 

1.  In  General,  129. 

2.  Rents  Accrued  and  to  Accrue,  129. 

3.  Advances  Made  and  Supplies  Furnished,  130. 

I.    By  the  Common  Law. 
At  the  common  law  a  landlord  has  no  lien  for  rent;  merely  bv 
virtue  of  h.s  position  as  lessor,  upon  the  crops  or  other  property  of 
h«    tenant,    but    only    a  right    to    distrain:    Hitchcock    v.    Hassett.    71 

rm  no  TH  rr.'-  !'^'  •''^°'''°  ^-  ^'""""«^'  ''  «^-  590'  "erron  v. 
V  ;•)>  -o  T  '  '"'"  '•  ''"■^^'  '^^  ^"-  ^'''  ''  N.  E.  414;  Grant 
V.  \\L,  well,  9  Iowa,  152;  Arbu.kle  v.  Nelms,  50  Miss.  556;  Howland 
T.   lorlaw,   lu8   N.   C.   567,   13   S.   E.    173. 
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n.    By  Reason  of  an  Express  Agreement. 

a.  Creation  of  Lien. — It  certainly  is  competent  for  the  parties 
to  a  lease  to  stipulate  that  the  landlord  shall  have  a  lien  on  the 
crops  or  chattels  of  the  tenant;  and  this  lien  may  be  given  in  ex- 
press terms  or  it  may  arise  as  a  necessary  implication  from  the  lan- 
guage of  the  writing:  Foster  v.  Eeid,  78  Iowa,  205,  16  Am.  St.  Eep. 
437,  42  N.  W.  649;  Merrill  v.  Eessler,  37  Minn.  82,  5  Am.  St.  Eep, 
822,  33  N.  W.  117;  Wright  v.  Bircher's  Exr.,  72  Mo.  179,  37  Am. 
Eep.  433;  McCaffrey  v.  Woodin,  65  N.  Y.  459,  22  Am.  Eep.  644; 
Eeynolds  v.  Ellis,  103  N.  Y.  115,  57  Am.  Eep.  701,  8  N.  E.  392; 
Whited.  V.  Hamilton,  15  Hun,  275;  Smith  v.  Taber,  46  Hun,  313; 
Groton  Mfg.  Co.  v.  Gardiner,  11  E.  I.  626;  Greeley  v.  Winsor,  1  S. 
Dak.  117,  36  Am.  St.  Eep.  720,  45  N.  W.  325;  note  to  De Vaughn  v. 
Howell,  14  Am.  St.  Eep.  166.  A  clause  in  a  lease  that  the  lessor  shall 
have  a  lien  for  rent  on  the  exempt  property  of  the  lessee  creates 
a  lien  by  contract:  Smith  t.  Dayton,  94  Iowa,  102,  62  N.  W.  650.  And 
a  lien  for  rent  exists  where  the  lease  provides  for  a  re-entry;  that  is, 
a  right,  upon  default  in  the  payment  of  rent,  to  repossess  the  demised 
premises:  Stephenson  v.  Haines,  16  Ohio  St.  478;  Appeal  of  Spangler, 
30  Pa.  277.  But  a  stipulation  in  a  lease  that  the  lessee  shall  not  dis- 
pose of  the  chattels  on  or  the  produce  of  the  premises  until  the  rent 
is  paid  is  regarded  as  a  personal  covenant  and  ineffectual  as  a  reserva- 
tion of  a  lien:  Marshall  v.  Luiz,  115  Cal.  622,  47  Pac.  597;  Bleakley  v. 
Sullivan,  140  N.  Y.  175,  35  N.  E.  433;  Beers  v.  Field,  69  Vt.  533,  38 
Atl.  270.  And  a  lease  assuming  to  reserve  to  the  lessor  control  of  all 
the  produce  of  the  soil  and  the  right  to  dispose  thereof  has  been 
thought  ineffectual  to  create  a  lien:  Lemon  v.  Wolff,  121  Cal.  272,  53 
Pac.  801. 

b.  Nature  of  Lien. — A  stipulation  in  a  lease  giving  the  lessor  a  lien 
on  the  crops  or  other  personal  property  of  the  lessee  is  regarded  by 
most  authorities  as  in  legal  effect  a  chattel  mortgage,  and  as  governed 
by  the  rules  applicable  to  such  mortgages,  including  the  matter  of 
registration:  Mitchell  v.  Bodgett,  33  Ark,  387;  Borden  v.  Croak,  131 
111.  68,  19  Am.  St.  Eep.  23,  22  N.  E.  793;  Blakemore  v.  Taber 's  Exr.,  22 
Ind.  466;  Sioux  Valley  State  Bank  v.  Hounold,  85  Iowa,  352,  52  N.  W. 
244;  Kelley  v.  Goodwin,  95  Me.  538,  50  Atl.  711;  Merrill  v.  Eessler,  37 
Minn.  82,  5  Am.  St.  Eep.  822,  33  N.  W.  117;  McCaffrey  v.  Woodin,  65 
N.  Y.  459,  22  Am.  Eep.  644;  Greeley  v.  Winsor,  1  S.  Dak.  117,  36  Am. 
St.  Eep.  720,  45  N.  W.  325;  Esshom  v.  Watertown  Hotel  Co.,  7  S.  Dak. 
74,  63  N.  W,  229;  Hervey  v.  Ehode  Island  Locomotive  Works,  93  U.  S. 
664,  23  L.  ed.  1003.  Other  authorities,  however,  do  not  give  such 
agreements  the  legal  effect  of  a  chattel  mortgage;  but  regard  the  lien 
which  they  create  as  an  equitable  lien:  Dalton  v.  Landahn,  27  Mich. 
529;  Metcalf  v.  Fosdick,  23  Ohio  St.  114;  Marquam  v.  Sengfclder,  24 
Or.  2,  32  Pac.  676;  Hume  v.  Eiggs,  12  App.  Cas.  (D.  C.)  355.  The 
general  policy  of  the  law,  however,  is  against  upholding  secret  liens, 
and  subsequent  bona  fide  purchasers  or  encumbrancers  are  protected 
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against  them:  Ferguson  v.  Murphy,  117  Cal.  134,  48  Pac.  1018;  Holmes 
V.  Holifield,  97  111.  App.  185;  Gandj  v.  Dewey,  28  Neb.  175,  44  N.  W. 
106. 

c.    Property  Subject  to  Lien. 

1.  In  General. — As  between  the  parties  themselves,  a  lien  reserved 
in  a  lease  covers  all  the  property  which  it  was  intended  to  cover,  but 
as  to  third  persons  it  covers  only  such  property  as  it  embraces  in  ex- 
press terms:  Attaway  v.  Hoskinson,  37  Mo.  App.  132.  The  description 
should  be  definite  and  susceptible  of  being  made  certain.  It  seems, 
however,  that  a  description  in  general  terms  of  all  the  personal  prop- 
erty of  a  particular  kind  on  the  premises,  is  sufficient,  yet  if  {.he  lien 
it  regarded  as  in  legal  effect  a  chattel  mortgage,  it  would  seem  that 
the  same  certainty  is  requisite  as  in  the  case  of  chattel  mortgages: 
Strickland  v.  Stiles,  107  Ga.  308,  33  S.  E.  85;  McClain  v.  Abshire,  72 
Mo.  App.  390;  Buskirk  v.  Cleveland,  41  Barb.  610.  General  terms  of 
description  are  usually  limited  to  the  particular  kinds  of  property  men- 
tioned immediately  preceding:  Kuschell  v.  Campau,  49  Mich.  34,  12  N. 
W.  899.  A  lien  upon  furniture  and  household  goods  does  not  cover 
liquors  and  groceries:  Marquam  v.  Sengfelder,  24  Or.  2,  32  Pac.  676. 
Furniture  is  not  included  under  buildings  and  improvements:  Willard 
v.  World's  Fair  Encampment  Co.,  59  111,  App.  336;  nor  under  mere 
trade  fixtures:  Ex  parte  Morrow,  1  Low.  386,  Fed.  Cas.  No.  9850. 
Horses,  harnesses,  and  wagons,  used  in  delivering  goods  to  customers, 
are  not  included  under  goods,  wares  and  merchandise:  Van  Patten  v. 
Leonard,  55  Iowa,  520,  8  N.  W.  334. 

2.  Property  of  Third  Persons. — Obviously,  an  agreement  by  a  lessor 
and  lessee  for  a  landlord's  lien  can  ordinarily  create  no  lien  on  the 
property  of  third  persons  placed  on  the  premises  without  notice  of  the 
agreement:  Beecher  v.  Bartlett,  42  Mich.  60,  3  N.  W.  255.  However, 
a  subtenant,  with  knowledge  that  his  lessor  is  a  tenant,  is  chargeable 
with  notice  of,  and  is  bound  by  the  terms  of,  the  original  lease.  Henee, 
if  that  lease  gives  the  landlord  a  lien  for  rent  on  the  crops  grown  upon 
the  premises,  the  lien  extends  to  crops  grown  by  the  subtenant:  Foster 
V.  Reid,  78  Iowa,  205,  16  Am.  St.  Rep.  437,  42  N.  W.  649.  And  if  a 
lease  provides  that  the  lessor  shall  have  a  lien  on  buildings  and  im- 
provements erected  on  the  demised  land,  the  lien  extends  to  buildings 
erected  by  a  licensee  or  lessee  of  the  tenant:  Willard  v.  Rogers,  54 
lU.  App.  583. 

3.  After-acquired  Property.— It  is  generally  conceded  that  a  valid 
contract  lien  may  be  acquired  on  buildings  or  improvements  yet  to  be 
erected  on  the  premises  by  the  tenant:  Webster  v.  Nichols,  104  111. 
160;  and  upon  after-acquired  chattels:  Wright  v.  Bircher's  Exr.,  72 
Mo.  179,  37  Am.  Rep.  433;  Smithurst  v.  Edmunds,  14  N.  J.  Eq.  408; 
Reynolds  v.  Ellis,  103  N.  Y.  115,  57  Am.  Rep.  701,  8  N.  E.  392;  and 
also  upon  crops  to  be  grown:  See  the  note  to  De  Vaughn  v.  Howell,  14 
Am.  St.  Rep.  166;  Kelley  v.  Goodwin,  95  Me.  538,  50  Atl.  711.  See, 
»l8o,  the  note  to  Forsyth  Mfg.  Co.  v.  Castlen,  81  Am.  St.  Eep.  44.     In 
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some  jurisdictions,  however,  a  contrary  rule  seems  to  prevail:  Vinson 
V.  Hallowell,  73  Ky.  <10  Bush)  538;  Brown  v.  Neilson,  61  Neb.  765,  87 
Am.  St.  Rep.  525,  86  N.  W.  498,  54  L.  E.  A,  328.  Thus,  in  a  recent 
Nebraska  case,  it  is  affirmed  that  a  stipulation  in  a  lease  for  a  lien 
on  crops  to  be  raised  on  the  demised  premises  is  ineffectual  to  create 
either  a  legal  or  an  equitable  lien  on  crops  thereafter  grown  on  the 
land:  Thostesen  v.  Doxsee  (Neb.),  110  N.  W.  567. 

The  lien  of  a  landlord  will  not  attach  to  the  after-acquired  property 
of  the  tenant  in  the  absence  of  some  description  in  the  lease  or  agree- 
ment identifying  such  property.  A  clause  in  a  lease  giving  the  land- 
lord a  first  lien  upon  all  property  belonging  to  the  lessee  covers  only 
property  owned  by  the  tenant  at  the  time  of  the  execution  of  the 
lease:  Borden  v.  Croak,  131  111.  68,  19  Am.  St.  Eep.  23,  22  N. 
E.  793;  Powell  v.  Daily,  163  111.  646,  45  N.  E.  414.  And  a  clause 
giving  a  lien  upon  all  goods,  chattels,  or  "other  property"  be- 
longing to  the  tenant  will  not  create  a  lien  on  subsequently  erected 
buildings,  fixtures  and  machinery:  First  Nat.  Bank  v.  Adam,  138  111. 
483,  28  N.  E.  955.  A  description  of  crops  is  sufficient  which  specifies 
the  entire  crop  of  the  tenant,  consisting  of  a  certain  number  of  acres  of 
cotton  to  be  grown  during  the  year  for  which  supplies  are  furnished, 
where  the  land  mentioned  in  the  contract  is  all  that  the  tenant  has 
under  cultivation,  and  cotton  is  only  the  crop  grown  thereon:  Strick- 
land v.  Stiles,  107  Ga.  308,  33  S.  E.  85. 

4.  Exempt  Property. — A  provision  in  a  lease  that  the  rent  charge 
shall  be  a  lien  on  the  personal  property  or  crops  of  the  tenant,  whether 
exempt  from  execution  or  not,  has  been  held  valid  as  mortgage,  and 
governed,  in  the  matter  of  priority  over  other  liens,  by  the  recording 
laws:  Fejavary  v.  Broesch,  52  Iowa,  88,  35  Am.  Rep.  261,  2  N.  W.  963; 
Sioux  Valley  State  Bank  v.  Hounold,  85  Iowa,  352,  52  N.  W.  244; 
Smith  V.  Dayton,  94  Iowa,  102,  62  N.  "W.  650.  In  Dlinois,  an  agree- 
ment that  a  landlord  shall  have  a  lien  on  the  exempt  property  of  his 
tenant  is  regarded  as  invalid  as  a  waiver  of  the  right  of  exemption: 
Curtiss  V.  Ellenwood,  59  111.  App.  110. 

m.  By  Force  of  Statutory  Enactments, 
a.  In  General. — The  statutes  of  many  of  the  states  now  give  land- 
lords a  lien  on  the  chattels  which  tenants  bring  upon  the  demised 
premises,  and,  in  the  case  of  agricultural  lands,  upon  the  crops  raised 
thereon.  This  lien  does  not  change  the  ownership  of  these  properties 
from  the  tenant  to  the  landlord,  nor  put  any  restraint  on  the  un- 
qualified right  of  the  tenant  to  use  and  possess  them,  except  in  so  far 
as  is  necessary  to  the-preservation  of  the  lien.  The  legal  title  and  the 
right  to  possession  remains  in  the  tenant,  simply  charged  with  the 
lien  of  the  landlord:  Scaife  &  Co.  v.  Stovall,  67  Ala.  237;  Bell  v. 
Matheny,  36  Ark.  572;  Worrill  v.  Barnes,  57  Ga.  404;  Frink  v.  Pratt, 
130  111.  327,  22  N.  E.  819;  Travers  v.  Cook,  42  111.  App.  580;  Hardeman 
V.  Shumate,  19  Tcnn.  (Meigs)  398;  Laux  v.  Glass,  1  White  &  Wills. 
Civ.  Cas.  Tex.  Ct.  App.  1180. 
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There  it  no  objection  on  constitutional  grounds  to  statutes  giving 
landlords  a  lion  where  the  law  is  made  to  apply  to  all  of  a  class: 
Burket  v.  Boude,  33  Ky.  (3  Dana)  209;  State  v.  Flinore,  68  S.  C,  140, 
40  S.  E.  939.  Such  statutes,  however,  have  no  retrospective  operation: 
Hardy  v.  Ingran,  84  Ala.  544,  4  South.  372;  Flower  v.  Skipwith,  45  La. 
Ann.  895,  13  South.  152.  Neither  do  they  invalidate  any  prior  exist- 
ing lien  or  mortgage:  "White  v.  Thcmas,  52  Miss.  49;  nor  inteifcre 
with  the  preexisting  rights  of  parties  to  a  lease:  Weed  v.  Standlcy, 
12  Fla.  16G;  Durhal  v.  Speeke,  82  N.  C.  87.  The  statute  enters  into 
and  forms  a  part  of  every  lease  or  contract  of  renting:  Smith  v. 
lluddicson,  103  Ala.  223,  15  South.  521. 

b.  Time  Wben  Lien  Attaches. — The  statutory  lien  of  a  landlord  at- 
taches at  the  beginning  of  the  tenancy,  or  when  the  chattels  are 
brought  upon  the  premises,  and,  in  the  case  of  crops,  from  the  com- 
mencement of  their  growth,  whether  or  not  the  rent  is  then  due: 
Scisel  v.  Folinar,  103  Ala.  491,  15  South.  850;  Sevier  v.  Shaw,  25  Ark. 
417;  Smith  v.  Meyer,  25  Ark.  609;  Watt  v.  Scofield,  76  111.  261;  Harvey 
v.  Hampton,  108  111.  App.  501;  Garner  v.  Cutting,  32  Iowa,  547.  In 
Georgia,  a  landlord's  special  lien  for  rent  upon  a  crop  takes  effect 
upon  the  maturity  of  the  crop,  and  his  special  lien  on  the  crop  for 
supplies  furnished  arises  when  they  are  furnished:  Cochran  v.  Waits, 

127  Ga.  93,  56  S.  E.  241.  The  lien  does  not  depend  upon  a  levy.  It 
exists  independently  of  the  institution  of  any  proceeding  for  its 
enforcement.  The  remedy  by  levy  or  distress  is  simply  to  enforce 
a  lien  already  existing:  Weil  v.  McWhorter,  94  Ala.  540,  10  South.  131; 
Smith  V.  Iloddleston,  103  Ala.  223,  15  South.  521;  Cochran  v.  Waits,  127 
Ga.  93,  56  S.  E.  241;  Wetsel  v.  Mayers,  91  111.  497;  Scully  y.  Porter,  57 
Kan.  322,  46  Pac.  313;  Wester  v.  Long,  63  Kan.  876,  66  Pac.  1032; 
Fitzgerald  v.  Fowlkes,  60  Miss.  270;  Bcrkey  etc.  Furniture  Co.  v. 
Sherman  Hotel  Co.,  81  Tex.  135,  16  S.  W.  807;  Polk  v.  King,  19  Tex. 
Civ.  App.  666,  48  S.  W.  601. 

c  Creation  and  Character  of  Tenancy. — ^It  is,  of  course,  essential 
to  the  crcatiop  of  the  lien  that  the  relation  of  landlord  and  tenant  in 
fact  exists  betwren  the  parties:  Walters  v.  Meyer,  39  Ark.  560;  Smith 
v,  Maberry,  61  Ark.  515,  33  S.  W.  1068;  Satcrfield  v.  Moore,  110  Ga. 
514,  35  8.  E.  638;  Liles  v.  Price  (Tex.  Civ.  App.),  51  S.  W.  526.  It  is 
not  material  how  the  relation  is  created,  so  long  as  it  exists  in  fact. 
Thus  contracts  for  the  sale  of  land  may  subsequently  be  modified  so 
that  the  vendee  becomes  a  tenant,  and  the  vendor  a  landlord:  Powell 
v.  Hadden's  Exrs.,  21  Ala.  745;  Bacon  v.  Howell,  60  Miss.  362;  Jones 
V.  Jones,  117  N.  C.  254,  23  S.  E.  214.  The  relation  exists  where  the 
tenant  holds  over  after  the  term  stipulated:  Abraham  v.  Nicrosi,  87 
Ala.  173,  6  Si>uth.  293;  and  where  the  lease  contains  a  provision  for 
conveyance  after  the  payment  of  certain  rents:  Crinkley  v.  Egerton, 
113  N.  C.  444,  18  8.  E.  609.  It  would  seem  that  where  a  lease  rests 
in  parol,  but  the  tenant  takes  possession  and  thus  executes  the  agree- 
ment, that  the  relation  of  landlord  and  tenant  is  created  so  that  th© 
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former  has  a  lien:  Nelson  v.  "Webb,  54  Ala.  436;  Martin  v.  Blanchett, 
77  Ala.  288;  ScuUy  v.  Porter,  57  Kan.  322,  46  Pac.  313;  Appeal  of 
Greenwood,  79  Pa.  294.  But  there  is  a  holding  to  the  contrary  in  Hill 
V.  Gilmer  (Miss.),  21  South.  528.  Mere  permission  to  occupy  premises, 
on  the  condition  of  their  return  when  requested,  does  not  make  the 
parties  lessor  and  lessee:  Fisk  v.  Moores,  11  Eob.  (La.)  279.  It  is  not 
necessary,  however,  that  there  should  be  an  express  contract  to  pay 
rent.     Such  agreement  may  be  implied:  Love  v.  Law,  57  Miss.  596. 

d.  Eeccrding  of  Lease. — The  filing  or  recording  of  the  contract  of 
lease  is  not  a  prerequisite  to  the  right  of  the  landlord  to  a  statutory 
lien:  Scully  v.  Porter,  57  Kan.  322,  46  Pac.  313;  Davis  v.  Days,  42  S.  C. 
69,  19  S.  E.  975. 

e.    Property  Subject  to  Lien. 

1.  In  General. — The  property  to  which  the  statutory  lien  of  a  land- 
lord attaches  depends  upon  the  terms  of  the  statute.  In  some  states 
the  statutes  make  all  of  the  tenant's  property  situated  on  the  demised 
premises  subject  to  the  lien;  in  other  states  the  statutes  specify  certain 
chattels  subject  to  the  lien:  Becker  v.  Dalby  (Iowa),  86  N.  W.  314; 
Burket  v.  Boude,  33  Ky.  (3  Dana)  209;  Livingston  v.  Wright,  68  Tex. 
706,  5  S.  W.  404;  Freeman  v.  Collier  Packet  Co.  (Tex.),  101  S.  W.  202. 
By  giving  a  lien  on  specified  property,  such  as  crops,  the  statute  by 
implication  excludes  the  idea  of  a  lien  on  other  property:  Herron  v. 
Gill,  112  ni.  247;  Felton  v.  Strong,  37  111.  App.  58.  If  the  statute  gives 
a  lien  on  all  the  property,  the  landlord  does  not  owe  the  duty  to  the 
tenant  of  enforcing  the  lien  against  any  particular  portion  of  the  prop- 
erty: Citizens'  Sav.  Bank  v.  Woods  (Iowa),  111  N,  W.  929. 

The  term  "effects"  is  construed  to  mean  property  of  the  same 
general  nature  as  "goods"  and  "furniture."  It  does  not  include  a 
leasehold:  McKleroy  v.  Cantey,  95  Ala.  295,  11  South.  258;  First  Nat. 
Bank  v.  Consolidated  Electric  Light  Co.,  97  Ala,  465,  12  South.  71. 
All  property  situated  "in  the  residence"  has  been  held  to  include 
all  property  ou  the  premises:  York  v.  Carlisle,  19  Tex.  Civ.  App.  269, 
46  S.  W.  257.  Where  the  statute  provides  that  the  landlord  of  a  build- 
ing shall  have  a  lien  on  the  goods  and  effects  belonging  to  the  tenant, 
all  property  used  in  connection  with  the  tenancy,  whether  in  or  out 
of  the  building,  is  subject  to  the  lien:  Stephens  v.  Adams,  93  Ala.  117, 
9  South.  529.  But  where  the  statute  gives  the  lessor  of  a  building  a 
lien  on  the  property  of  the  tenant  therein  (Marsalis  v.  Pitman,  68  Tex. 
624,  5  S.  W.  404;  Livingstone  v.  Wright,  68  Tex.  706,  5  S.  W.  407),  the 
lessor  of  a  lot  has  no  lien  on  improvements  thereon  erected:  Meyer  v. 
O'Dell,  18  Tex,  Civ.  App.  210,  44  S.  W,  545;  Bush  v,  Henley  (Tex.  Civ, 
App.),  15  S.  W.  201.  Horses  and  wagons  not  kept  on  the  premises,  but 
used  to  deliver  goods,  have  been  held  not  subject  to  a  lien:  Van  Patten 
V.  Leonard,  55  Iowa,  520,  8  N.  W.  334.  But  cattle  kept  for  feeding  and 
improving,  when  the  premises  are  rented  for  keeping  livestock  thereon 
for  sale,  are  subject  to  a  lien:  Thompson  v.  Anderson,  86  Iowa,  703,  53 
N.  W.  418. 
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2.  Exempt  Property. — In  some  jurisdictions  the  statutory  lien  of  a 
Inrdlord  does  not  attach  to  such  property  of  the  tenant  as  is  exempt 
from  execution  or  forced  sale:  Bacon  v.  Carr,  112  Iowa,  193,  83  N.  W, 
957;  The  Richmond  v.  Cake  (D.  C),  1  App.  Cas.  447.  But  in  some 
states  the  landlord's  lien  on  crops  is  superior  to  the  claim  of  the 
debtor  under  the  exemption  statutes:  Harrell  v.  Fagan,  43  Ga.  339; 
Hill  V.  George,  38  Tenn.  (1  Head)  394;  Stokes  v.  Burney,  3  Tex.  Civ. 
App.  219,  22  S.  W.  126;  Champion  v.  Shumate,  90  Tex.  597,  39  S.  W. 
128,  362,  40  8.  W.  394.  Where  the  statute  declares  that  the  landlord 
shall  have  a  lien  upon  all  crops  grown  upon  the  demised  premises,  and 
upon  any  other  personal  property  the  tenant  has  used  thereon  during 
the  term,  and  not  exempt  from  execution,  the  words  "not  exempt  from 
execution"  refer  only  to  "the  other  personal  property,"  and  not  to 
the  crops:  Hipsley  v.  Price,  104  Iowa,  282,  73  N.  W.  584.  In  Alabama 
the  lien  of  a  landlord  does  not  extend  to  a  mule  and  dray  used  by  the 
tenant  in  connection  with  his  mercantile  business:  Kleroy  v.  Cantey, 
95  Ala.  295,  11  South.  258. 

3.  Property  of  Third  Persons. — The  property  of  third  persons  on 
the  demised  premises  is  ordinarily  not  subject  to  the  statutory  lien 
of  the  landlord:  Perry  v.  Waggoner,  68  Iowa,  403,  27  N.  W.  292;  Davis 
V.  Washington,  18  Tex.  Civ.  App.  67,  43  S,  W.  585;  Johnson  v.  Douglass, 
2  Mackey  (D.  C),  36.  Goods  in  possession  of  a  tenant  on  consignment 
are  not  subject  to  the  lien:  Needham  Piano  etc.  Co.  v.  Hollingsworth 
(Tex.  Civ.  App.),  40  S.  W.  750.  The  individual  property  of  one  partner 
used  and  kept  on  leased  premises  is  not  subject  to  a  lien  for  rent  due 
from  the  firm:  Ward  v.  W'alker,  111  Iowa,  611,  82  N.  W.  1028.  And 
the  personal  property  of  a  wife  used  on  the  demised  premises  is  not 
liable  to  attachment  for  rent  if  the  lease  was  executed  by  the  husband 
alone:  Schurz  v.  McMenamy,  82  Iowa,  432,  48  N.  W.  806. 

4.  Crops  Grown  on  Premises. — The  statutes  of  the  various  states 
generally  provide  that  lessors  of  agricultural  lands  shall  have  a  lien,  for 
rents  and  for  advances  made  or  supplies  furnished,  on  the  crops  grown 
on  the  demised  premises:  Miles  v.  James,  36  Dl.  399;  Thompson  v. 
Mead,  67  111.  395;  Marquess  v.  Ladd,  30  Ky.  Law  Rep.  1142,  100  8.  W. 
305;  Reynolds  v.  Taylor,  144  N.  C.  165,  56  8.  E.  871.  This  lien  usually 
extends  to  the  entire  crop  and  every  part  thereof:  Lemay  v.  Johnson, 

35  Ark.  225;  Knowles  v.  Sell,  41  Kan.  171,  21  Pac.  102;  State  v.  Beeder, 

36  8.  C.  497,  15  S.  E.  544.  In  Arizona  the  lien  is  limited  to  crops 
grown  upon  the  homestead:  Hoopes  v.  Brier  (Ariz.),  80  Pac.  327.  One 
who  rents  separate  parcels  to  the  same  tenant  has,  for  the  rent  of  each, 
a  lien  on  the  crops  grown  on  that  parcel  only:  Nelson  v.  Webb,  54  Ala. 
436. 

The  statutory  lien  of  a  landlord  on  the  crop  of  his  tenant  extends 
not  only  to  the  crop  raised  by  the  tenant,  but  also  to  the  crop  raised 
by  subtenants:  Givens  v.  Easley,  17  Ala.  385;  Agee  v.  Mayer,  71  Ala. 
88;  Foster  v.  Goodwin,  82  Ala.  384,  2  South.  895;  Houghton  v.  Bauer, 
70  Iowa,  314,  30  N.  W.  577;  Berry  v.  Berry,  8  Kan.  App.  584,  55  Pac. 
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348;  Applewhite  v.  Nelms,  71  Miss.  482,  14  South.  443;  at  least,  where 
the  subletting  has  been  without  the  assent  of  the  landlord:  Andrew  v. 
Stewart,  81  Ga.  53,  7  S.  E.  169;  Thompson  v.  Commercial  Guano  Co., 
93  Ga.  282,  20  S.  E.  309;  Stokes  v.  Burney,  3  Tex.  Civ.  App.  219,  22 
S.  W.  126;  Forrest  v.  Durnell,  86  Tex.  647,  26  S.  W.  481.  The  lien 
attaches,  although  the  subtenant  has  paid  his  rent:  Eutledge  v.  Wal- 
ton, 12  Tenn.  (4  Yerg.)  458.  A  subtenant's  crop  may  be  subjected  to 
a  double  lien,  that  of  the  landlord  and  that  of  his  immediate  lessor, 
but  the  lien  of  the  landlord  is  paramount:  Montague  v.  Mial,  89  N.  C. 
137;  Forrest  v.  Durnell,  86  Tex.  647,  26  S.  W.  481. 

5.  Notes,  Accounts,  and  Choses. — The  statutory  lien  of  a  landlord 
is  generally  held  not  to  extend  to  notes,  drafts,  accounts  and  othei 
choses  in  action:  McKleroy  v.  Cantey,  95  Ala.  295,  11  South.  258;  Van 
Patten  v.  Leonard,  55  Iowa,  520,  8  N.  W.  334.  A  contrary  view,  how- 
ever, seems  to  prevail  in  Louisiana:  Matthews  v.  His  Creditors,  10  La. 
Ann.  718;  Succession  of  Stone,  31  La.  Ann.  311. 

f.    Indebtedness  for  Which  Lien  can  be  Claimed. 

1.  In  Creneral. — The  statutory  lien  of  a  landlord  is  generally  givei. 
for  the  rent,  and,  in  case  of  agricultural  lands,  for  advances  and  sup 
plies.  Under  a  statute  giving  a  lien  for  rent,  the  landlord  cannot 
Assert  a  lien  for  other  indebtedness  than  that  arising  from  the  leasing 
of  the  premises.  In  order  to  have  a  lien  for  rent,  he  must  show  that 
his  claim  is  for  rent;  and  if  he  so  blends  his  rent  account  with  other 
items  that  the  two  cannot  be  segregated,  he  is  presumed  to  have  waived 
his  right  to  a  lien:  Both  v.  Williams,  45  Ark.  447;  Orill  v.  Jeffrey,  95 
Iowa,  634,  64  N.  W.  625;  Ladner  v.  Balsley,  103  Iowa,  674,  72  N.  W. 
787;  Sioux  City  First  Nat.  Bank  v.  Flynn,  117  Iowa,  493,  91  N.  W.  784. 
He  cannot  assert  a  lien  for  taxes  which  the  tenant  covenanted  to  pay: 
Binns  v.  Hudson,  5  Binn.  (Pa.)  505;  nor  for  damages  occasioned  by  a 
breach  of  the  terms  of  the  lease  in  not  attending  the  crops  and  cultivat- 
ing the  soil  in  a  negligent  manner:  Wilkinson  v.  Ketler,  59  Ala.  306; 
Pew  V.  Mitchell,  80  Ark.  243,  96  S,  W.  983.  As  is  said  by  the  Arkansas 
court  in  the  case  last  cited,  and  reiterated  by  that  court  in  the  prin- 
cipal case,  the  lien  cannot  be  extended  beyond  the  terms  of  the  statute. 
In  some  jurisdictions,  however,  the  statutory  lien  of  a  landlord  extends 
to  the  costs  of  legal  proceedings  necessary  to  recover  the  rents: 
Slaughter  v.  Winfrey,  85  N.  C.  159. 

2.  Bents  Accrued  and  to  Accrue. — In  some  jurisdictions  the  lien  of 
a  landlord  for  rents  is  restricted  to  rents  due  (Forman  v.  Proctor, 
48  Ky.  (9  B.  Mon.)  124),  and  certain  in  amount:  Glasgow  v.  Ridgeley, 
li  Mo.  34;  Central  Bank  v.  Peterson,  24  N.  J.  L.  668.  In  other  juris- 
dictions the  lien  attaches  for  all  the  rent  to  become  due  during  the 
term  of  the  lease:  Andrews  Mfg.  Co.  v.  Porter,  112  Ala.  381,  20  South. 
475;  Martin  v.  Stearns,  52  Iowa,  345,  3  N.  W.  92;  Gilbert  v.  Green- 
baum,  56  Iowa,  211,  9  N.  W.  182;  Marsalis  v.  Pitman,  68  Tex.  624,  5 
8.  W.  404;  Livingston  v.  Wright,  68  Tex.  706,  5  S.  W.  407.     In  case  th9 
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chattels  are  attached  or  seized  nnder  execution,  it  has  been  said  that 
the  lion  extends  only  to  so  much  rent  as  has  accrued  at  the  time  of  the 
levy:  Denbam  v.  Harris,  13  Ala.  465;  Washington  v.  Williamson,  23  Md. 
844;  Trappan  v.  Morie,  18  Johns.  1;  Theriat  v.  Hart,  2  Hill,  380;  Harris 
V.  Damman,  3  Mackey,  90. 

S.  Advances  Made  and  Supplies  Furnished. — In  many  states  the 
statutes  give  a  lessor  of  agricultural  lands  a  lien  on  the  crops  of  the 
tenant  for  advances  made  or  supplies  furnished  to  aid  in  making  the 
crops.  In  order  for  a  landlord  to  have  a  lien  for  supplies  fur- 
nished or  money  advanced,  it  has  been  thought  that  he  must  furnish 
or  advance  the  same  himself.  If  he  merely  becomes  a  surety  or 
guarantor  for  money  advanced  or  supplies  furnished  by  a  third  per- 
son, he  is  not  entitled  to  a  lien:  Swann  v.  Morris,  83  Ga.  143,  9  S.  E. 
767;  Ellis  v.  Jones,  70  Miss.  60,  11  South.  566;  Kelley  v.  King,  18  Tex. 
Civ.  App.  360,  44  8.  W.  915.  A  landlord,  having,  as  surety  with  his 
tenant  and  another  person,  signed  a  note  for  supplies  purchased  by 
the  tenant,  but  having  purchased  or  ordered  them  himself,  cannot 
have  a  lien  therefor  on  the  crop:  Brimberry  v.  Mansfield,  86  Ga.  792, 
13  S.  E.  132.  If  the  tenant  signs  a  note  for  the  price  of  supplies, 
and  the  landlord,  though  he  indorses  the  same  or  signs  it  as  surety, 
is  in  fact  the  real  purchaser,  he  will  be  entitled  to  his  lien;  but  if 
the  tenant  is  the  purchaser  in  the  first  instance,  and  the  landlord, 
without  his  knowledge  or  consent,  upon  a  private  understanding  with 
the  seller  of  supplies,  indorses  the  tenant's  note  given  for  them, 
no  lien  arises:  Scott  v.  Pound,  61  Ga.  579;  Rodgers  v.  Black,  99  Ga. 
139,  25  S.  E.  23.  See,  too,  the  decision  of  the  supreme  court  of  Ar- 
kansas in  the  principal  case.  In  Powell  v.  Perry,  127  N.  C.  22,  37 
8.  E.  71,  it  is  affirmed  that  where  supplies  are  furnished  a  tenant 
on  the  credit  of  his  landlord,  for  which  he  promises  to  be  respon- 
sible, a  lien  therefor  arises.  In  Clanton  v.  Eaton,  92  Ala.  612,  8 
South.  823,  it  is  afiirmed  that  when  advances  are  made  by  a  third 
party,  it  is  essential  to  the  existence  of  a  lien  that  he  shall  look  to 
the  landlord  for  payment,  though  the  advances  may  have  been  made 
at  his  instance  and  request.  It  generally  is  essential  to  the  creation 
of  a  lien  for  supplies,  however,  that  they  be  furnished  to  or  at  the 
instance  of  the  tenant  who  makes  the  crop:  Reynolds  v.  Hindman,  88 
Ga.  314,  14  8.  E.  471. 

Advances  made  before  the  tenant  begins  to  put  in  his  crop  will 
give  rise  to  a  lien:  Eagsdale  v.  Kinney,  119  Ala.  454,  24  South.  443. 
Not  every  advance,  however,  which  a  landlord  makes  to  his  tenant 
comes  within  the  statute.  It  must  be  of  some  one  or  more  of  the 
articles  enumerated,  and  for  some  one  or  more  of  the  purposes  men- 
tioned in  the  statute.  Otherwise,  there  is  no  lien.  A  landlord  has  no 
lien  for  advances  made  to  his  tenant  as  a  hired  laborer,  to  be  paid 
for  by  his  labor:  Powell  v.  State,  84  Ala.  444,  4  South.  719;  nor 
for  the  pasturage  of  stock  and  the  hire  of  a  team,  when  they  are 
not  u«ed  by  the  tenant  in  cultivating  the  land:   Tucker  y.  Thomas 
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35  Tex.  Civ.  App.  499,  80  S.  W.  649.  But  a  landlord  may  have  a 
lien  for  boarding  his  tenant  and  family:  Jones  v.  Eubanks,  86  Ga. 
616,  12  S.  E.  106;  Brown  v.  Brown,  109  N.  C.  124,  13  S.  E.  797; 
or  for  furnishing  him  mulea  with  which  to  work  the  soil:  Trimble  v. 
Durham,  70  Miss.  295,  12  South.  207;  or  for  supplying  him  with  tools 
to  aid  in  making,  gathering,  or  preserving  the  crop:  Earl  v.  Malone 
(Ark.),  96  S.  W.  1062. 

"An  advancement,  in  the  sense  of  the  statutes,  is  anything  of  value 
pertinent  for  the  purpose  to  be  used  directly  or  indirectly  in  making 
and  saving  the  crops,  supplied  in  good  faith  to  the  lessee  by  the 
landlord.  Many  things  are  in  their  nature  and  adaptation  per  se 
pertinent  for  such  purpose,  and  presumptively  constitute  advance- 
ments whenever  so  supplied.  Thus,  subsistence  for  the  tenant  and 
his  employes  and  work  animals,  appropriate  farming  implements,  and 
the  like,  are  advancements  when  so  supplied.  These  and  other  things 
are  directly  appropriate  for  such  purpose,  and  when  supplied  to  that 
end  make  advancements.  They  are  presumed  to  be  such.  There  are 
other  things  not  directly  so  appropriate,  such  as  shoes,  tobacco,  dry- 
goods,  groceries,  and  the  like,  which  the  landlord  may  supply  to  the 
lessee  to  pay  his  laborers.  When  such  supplies  are  made,  whether 
they  make  advancements  or  not  depends  on  whether  they  were  sup- 
plied for  the  purpose  specified.  It  must  appear  affirmatively  that  they 
were.  That  the  lessee  diverts  such  things  from  the  purpose  contem- 
plated cannot  change  their  nature  and  the  purpose  of  them":  Brown 
V.  Brown,  109  N.  C.  124,  13  S.  E.  797,  citing  ^Womble  v.  Leach,  83 
N.  C.  84;  Ledbetter  v.  Quick,  90  N.  C.  276.  To  the  same  effect,  see 
Cockburn  v.  Watkins,  76  Ala.  486.  It  is  of  the  very  nature  of  an 
advancement,  however,  that  it  be  something  furnished  the  tenant 
which  he  did  not  before  possess.  The  mere  forbearance  to  demand 
something  due  from  him  in  one  year  does  not  give  a  lien  on  products 
of  the  premises  for  the  next  year:  Lumbley  v.  Gilruth,  65  Miss.  23, 
3  South.  77. 


ROSS  V.  DESHA  LEVEE  BOARD. 

[83  Ark.  176,  103  S.  W.  380.] 

CONSTITUTIONAL  LAW— Summary  Destruction  of  Hogs.— A 
statute  which,  for  the  purpose  of  protecting  Icvoos  from  tlie  rooting 
of  hogs,  in  effect  makes  the  running  at  large  of  hogs  upon  levees  or 
within  one  hundred  feet  of  their  base  a  nuisance,  subject  to  b«  abated 
by  killing  the  animals,  is  constitutional,     (p.  135.) 

X.  0.  Pindall,  for  the  appellant. 
F.  M.  Rogers,  for  the  appellee. 
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"'''  BATTLE,  J.  J.  S.  Ross  brought  an  action  before  a 
justice  of  the  peace  of  Desha  county  against  the  Desha  levee 
board,  to  recover  the  value  of  eight  hogs  alleged  to  have  been 
killed  by  and  in  pursuance  of  the  order  of  the  defendant,  and 
to  be  of  the  value  of  sixtj^-eight  dollars  and  ten  cents.  In 
trials  before  the  justice  of  the  peace,  and  in  the  Desha  cir- 
cuit court  on  appeal,  the  defendant  recovered  judgment,  and 
the  plaintiff  appealed  to  this  court. 

The  defense  of  appellee  was  based  upon  the  act  of  the 
General  Assembly  of  the  state  of  Arkansas  in  the  following 
words  and  figures : 

*'^*  "Section  1.  It  is  hereby  made  unlawful  to  permit  the 
running  at  large  of  hogs  on  the  public  levees  in  the  Desha 
Levee  District  in  Desha  County. 

"Section  2.  The  owner  of  any  hogs  who  permits  the  same 
to  run  at  large  on  the  levees  mentioned  in  section  1  of  this 
act,  or  places  his  hogs  on  any  of  said  levees  in  pens  or  other 
inelosures,  is  hereby  declared  to  be  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  fined  in  any  sum  not  less 
than  $10,  and  each  day  that  said  hogs  are  permitted  to  run  on 
said  levees  or  are  kept  thereon  shall  constitute  a  separate  of- 
fense. 

"Section  3.  In  any  suit,  civil  or  criminal,  for  the  killing 
or  taking  of  any  hogs  within  the  territory  of  said  levee  dis- 
trict, the  plaintiff  or  prosecution  shall  allege  or  prove  that 
said  hog  or  hogs  were  not  killed  or  taken  on  any  of  the  public 
levees  in  said  levee  district  or  within  one  hundred  feet  of  the 
levee  base  of  said  levee,  and  on  failure  of  such  allegation  and 
proof  verdict  shall  be  for  the  defendant":  Act  of  March  30, 
1903. 

According  to  the  act  and  the  evidence  adduced  in  the  trials, 
appellant  was  not  entitled  to  recover.  The  question  in  the 
case  is.  Is  the  act  constitutional  ? 

The  object  of  the  act  was  to  protect  the  public  levees  in 
the  Desha  levee  district  against  the  rooting  of  hogs.  As  many 
as  two  acts  were  passed  for  that  purpose  before  the  act  copied 
in  this  opinion  was  enacted.  The  first  act  made  it  unlawful 
for  hogs  to  run  at  large  upon  the  levees  in  said  district,  and 
provided  that  any  hogs  found  running  at  large  on  such  levees 
may  be  taken  up,  impounded  and  sold,  unless  redeemed  by^ 
the  owner:  Acts  1893,  p.  326.  The  second,  an  act  entitled* 
"An  act  to  protect  the  public  levees  in  Chicot  and  Desha  coun- 
ties," approved  February  28,  1895,  after  reciting  that  these 
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levees  are  greatly  injured,  weakened  and  their  safety  endan- 
gered by  hogs  rooting  into  the  levees,  prohibited  their  run- 
ning at  large  without  rings  in  their  noses,  so  put  in  as  to  ef- 
fectually prevent  them  from  rooting,  and  provided  that  hogs 
found  running  at  large  on  or  within  one  mile  of  said  levees, 
without  being  properly  ringed,  may  be  killed,  and  that  the 
owner  knowingly  permitting  such  hogs  to  so  run  within  one 
mile  of  such  levees,  without  being  properly  ringed,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  shall 
be  fined  in  any  sum  not  exceeding  ten  dollars  ^'^  for  each 
offense:  Acts  1895,  p.  25.  Finally,  on  the  30th  of  March, 
1903,  the  act  involved  in  this  action  was  passed.  The  object 
of  all  these  acts  was  to  protect  the  levees  against  the  well- 
known  proclivities  of  hogs  to  root  and  great  liability  of  the 
levees  to  be  weakened  and  broken  in  consequence  thereof  in 
times  of  great  floods,  and  the  disastrous  consequences  follow- 
ing. To  accomplish  this  purpose,  the  last  act  in  effect  makes 
the  running  at  large  of  hogs  upon  the  levees  or  within  one 
hundred  feet  of  their  base  a  nuisance,  subject  to  be  abated 
by  the  killing  of  the  hogs.  Within  these  forbidden  limits  it 
was  deemed  dangerous  to  the  safety  of  the  leveed  to  permit 
the  hogs  to  wander,  made  so  by  their  irresistible  and  unceas- 
ing inclination  to  root  whenever  an  opportunity  is  afforded; 
and  it  was  deemed  necessary  to  impose  the  penalty  in  order 
to  compel  the  owner  to  keep  them  out  of  such  limits. 

In  Sentell  v.  New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  698,  17 
Sup.  Ct.  Rep.  693,  41  L.  ed.  1169,  it  is  said:  "That  a  state, 
in  a  bona  fide  exercise  of  its  police  power,  may  interfere  with 
private  property,  and  even  order  its  destruction,  is  as  well 
settled  as  any  legislative  power  can  be  which  has  for  its  ob- 
ject the  welfare  and  comfort  of  the  citizens.  For  instance, 
meats,  fruits  and  vegetables  do  not  cease  to  become  private 
property  by  their  decay;  but  it  is  clearly  within  the  power 
of  the  state  to  order  their  destruction  in  the  times  of  epidemics, 
or  whenever  they  are  so  exposed  as  to  be  deleterious  to  the 
public  health.  There  is  also  property  in  rags  and  clothing; 
but  that  does  not  stand  in  the  way  of  their  destruction  in  case 
they  become  infected  and  dangerous  to  the  public  health.  No 
property  is  more  sacred  than  one 's  home,  and  j'et  a  house  may 
be  pulled  down  or  blown  up  by  the  public  authorities,  if  neces- 
sary to  avert  or  to  stay  a  general  conflagration,  and  that,  too, 
without  recourse  against  such  authorities  for  the  trespass. 
....  Other  instances  of  this  are  found  in  the  power  to  kill 
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diseased  cattle,  to  destroy  obscene  books  or  pictures,  or  gam- 
bling instninipnts;  and  in  Lawton  v.  Steele,  152  U.  S.  133,  14 
Sup.  Ct.  Rep.  499,  38  L.  ed.  385,  it  was  held  to  be  within  the 
power  of  the  state  to  order  the  summary  destruction  of  fish- 
ing nets  the  use  of  which  was  likely  to  result  in  the  extinc- 
tion of  valuable  fisheries  within  the  waters  of  the  state." 

In  this  state  it  has  been  held  that  liquor  kept  for  sale  in  a 
'***  district  in  which  the  sale  of  it  is  prohibited  can  be  seized 
under  an  act  of  the  legislature  and  destroyed  without  com- 
pensation: Ferguson  v.  Josey,  70  Ark.  94,  66  S.  W.  345; 
Kirkland  v.  State,  72  Ark.  171,  105  Am.  St.  Rep.  25,  78  S.  W. 
770.  In  Garland  Novelty  Co.  v.  State,  71  Ark.  138,  71  S.  W. 
257,  this  court  held  that  "a  statute  making  it  the  duty  of 
circuit  judges,  etc.,  on  information  given,  or  on  their  knowl- 
edge, or  when  they  have  reasonable  grounds  to  suspect  that 
the  law  is  being  violated  by  the  operation  of  gaming  devices, 
to  issue  their  warrant  to  some  peace  officer  directing  him  to 
search  for  and  destroy  gaming-tables  or  devices,  authorizes 
the  summary  destruction  of  those  tables  and  devices  only  that 
are  made  and  kept  solely  for  the  purpose  of  gambling,  and  that 
can  be  used  for  no  other  purpose,  and  the  act  is  not  uncon- 
stitutional as  depriving  the  owner  of  his  property  without 
due  process  of  law." 

But  it  is  said  that  the  act  in  question  authorizes  the  destruc- 
tion of  the  property  of  appellant  without  notice,  judicial  pro- 
ceedings, an  opportunity  to  be  heard,  or  process  of  law,  and  is 
therefore  unconstitutional.  This  does  not  necessarily  follow. 
In  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Rep.  499,  38 
L.  ed.  1076,  the  court  held  that  a  statute  of  New  York  which 
provides  "that  nets  set  or  maintained  upon  waters  of  the 
state,  or  on  the  shores  or  islands  in  such  waters  in  violation 
of  the  statutes  of  the  statQ  enacted  for  the  protection  of  fish, 
may  be  sunmiarily  destroyed  by  any  person,  and  that  it  shall 
be  the  duty  of  certain  officers  to  abate,  remove,  and  forthwith 
destroy  them,  and  that  no  action  for  damages  shall  lie  or  be 
maintained  against  any  person  for  or  on  account  of  such 
seizure  or  destruction,  is  a  lawful  exercise  of  the  police  power 
of  the  state,  and  does  not  deprive  the  citizen  of  his  property 
without  due  process  of  law,  in  violation  of  the  provisions  of 
the  constitution  of  the  United  States."  In  that  case  the  court 
said:  "Where  the  property  is  of  little  value,  and  its  use  for 
the  illegal  purpose  is  clear,  the  legislature  may  declare  it  to 
be  a  nuisance,  and  subject  to  a  summary  abatement.     In- 
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stances  of  this  are  the  power  to  kill  diseased  cattle;  to  pull 
down  houses  in  the  path  of  conflagrations;  the  destruction  of 
decayed  fruit  or  fish  or  unwholesome  meats,  or  infected  cloth- 
ing, obscene  books  and  pictures,  or  instruments  which  can  be 
only  used  for  illegal  purposes.  While  the  legislature  has  no 
right  arbitrarily  to  declare  that  to  be  a  nuisance  which  is 
clearly  not  so,  a  good  ***  deal  must  be  left  to  its  discretion  in 
that  regard;  and  if  the  object  to  be  accomplished  is  conducive 
to  the  public  interest,  it  may  exercise  a  large  liberty  of  choice 
in  the  means  employed. ' ' 

Again  it  says:  "The  value  of  the  nets  in  question  was  but 
fifteen  dollars  apiece.  The  costs  of  condemning  one  (and 
the  use  of  one  is  as  illegal  as  the  use  of  a  dozen)  by  judicial 
proceedings  would  largely  exceed  the  value  of  the  net,  and 
doubtless  the  state  would,  in  many  cases,  be  deterred  from 
executing  the  law  by  the  expense.  They  could  only  be  re- 
moved from  the  water  with  difficulty,  and  were  liable  to  in- 
jury in  the  process  of  removal.  The-  object  of  the  law  is  un- 
doubtedly a  beneficent  one,  and  the  state  ought  not  to  be 
hampered  in  its  enforcement  by  the  application  of  constitu- 
tional provisions  which  are  intended  for  the  protection  of 
substantial  rights  of  property.  It  is  evident  that  the  efficacy 
of  this  statute  would  be  very  seriously  impaired  by  requiring 
every  net  illegally  used  to  be  carefully  taken  from  the  water, 
carried  before  a  court  or  magistrate,  notice  of  the  seizure  to 
be  given  by  publication,  and  regular  judicial  proceedings  to 
be  instituted  for  its  condemnation." 

We  therefore  conclude  that  when  the  state  has  the  power  to 
provide  for  the  destruction  of  property  it  may  authorize  the 
same  to  be  done  siunmarily  in  cases  when  the  property  is  of  no 
great  value  and  the  emergency  is  such  as  not  to  admit  of  the 
delay  essential  to  judicial  inquiry  and  consideration,  or  the 
circumstances  and  conditions  are  such  as  to  render  regular 
judicial  proceedings  for  its  condemnation  impracticable :  Sen- 
tell  V.  New  Orleans  etc.  R.  R.  Co.,  166  U.  S.  698,  17  Sup.  Ct. 
Rep.  693,  41  L.  ed.  1169. 

We  think  that  the  act  properly  authorizes  the  summary  de- 
struction of  the  hogs.  Had  it  done  otherwise,  it  probably 
would  have  been  of  but  little  efficacy.  The  owner  of  hogs  is 
not  deprived  by  it  of  relief  except  in  cases  in  which  his  hogs 
are  authorized  to  be  killed. 

Judgment  affirmed. 
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Con<iUtuUonaUtv  of  Statutes  authorizing  the  summary  destruction  of 
gamblinj?  apraratus  (Woods  v.  Cottrcll,  55  W.  Va.  476,  104  Am.  St. 
Bep.  1004,  and  cases  cited  in  the  cross-reference  note  thereto),  and  of 
fishing  or'  hunting  apparatus  used  in  violation  of  the  law  (State  v. 
French,  71  Ohio  St.  186,  104  Am.  St.  Rep.  770;  McConnell  v.  McKillip, 
71  Neb.  712,  115  Am.  St.  Rep.  614),  has  generally  been  upheld.  And 
Bome  courts  have  even  upheld  statutes  authorizing  the  summary  de- 
struction of  unlicensed  dogs:  See  the  note  to  Armstrong  v.  State, 
90  Am.  St.  Bep.  215. 


STATE  V.  SOWARD. 

[83  Ark.  264,  103  S.  W.  741.] 
LABCENY. — Dogs  are  subjects  of  larceny,     (p.  139.) 

William  F.  Kirby,  attorney  general,  and  C.  F.  HuiBf,  for  the 
appellant. 

No  counsel  marked  for  the  appellee. 

2C5  BATTLE,  J.  The  prosecuting  attorney  of  the  seventh 
judicial  circuit  of  the  state  of  Arkansas  filed  an  information 
before  a  justice  of  the  peace  of  Garland  county,  in  this  state, 
in  which  he  accused  Guy  Soward  of  unlawfully,  willfully, 
maliciously  and  wantonly  killing  a  dog,  the  property  of  C. 
Floyd  Huff,  on  the  twenty-fifth  day  of  June,  1905,  in  such 
county,  against  the  peace  and  dignity  of  the  state  of  Arkansas. 
The  defendant  wa.s  tried  and  convicted  before  a  justice  of  the 
peace,  and  appealed  to  the  circuit  court,  where  he  filed  a  de- 
murrer to  the  information,  which  the  court  sustained,  and 
the  state  appealed. 

The  information  was  based  upon  section  1893  of  Kirby 's 
Digest,  which  is  as  follows :  "If  any  person  shall  willfully,  ma- 
liciously or  wantonly,  by  any  means  whatsoever,  kill,  maim  or 
wound  any  animal  of  another,  with  or  without  malice  toward 
the  owner  of  the  animal,  which  it  is  made  larceny  to  steal,  he 
shall,  on  conviction,  be  punished  by  a  fine  of  not  less  than 
twenty  nor  more  than  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  for  a  period  of  not  less  than  ten  or  more 
than  sixty  days,  or  by  both  such  fine  and  imprisonment,"  etc.  ' 

The  question  is.  Is  the  dog  subject  to  larceny  ? 

The  statutes  of  this  state  provide:  "Larceny  is  the  felonious 
stealing,  taking  and  carrying,  riding  or  driving  away  the 
personal  property  of  another.    Larceny  shall  embrace  every 
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theft  which  unlawfully  deprives  another  of  his  money  or  other 
personal  property,  or  those  means  and  muniments  by  which 
the  right  and  title  to  property,  real  or  personal,  may  be  as- 
certained. The  felonious  taking  and  carrying  away  from 
the  possession,  actual  or  constructive,  or  custody  of  another 
any  bank  note,  bond,  bill,  note,  receipt  or  any  instrument  of 
writing  whatever,  although  not  herein  specified  or  named,  of 
value  to  the  owner,  shall  be  deemed  larceny":  Kirby's  Di- 
gest, sees.  1821-1823. 

see  ipjjg  statutes  increase  the  subjects  of  larceny  and  change 
its  meaning.  At  common  law,  larceny  is  defined  to  be  '"the 
felonious  taking  and  carrying  away  of  the  personal  goods 
of  another."  Yet  muniments  of  title,  choses  in  action,  as 
bonds,  bills,  notes,  etc.,  were  not  subject  to  larceny  within 
this  definition:  1  Bishop's  New  Criminal  Law,  sec.  578;  2 
Bishop's  New  Criminal  Law,  sec.  770. 

Under  statutes  upon  larceny  similar  to  the  statutes  of  this 
state,  dogs  have  been  held  to  be  the  subject  of  larceny :  Mul- 
laly  V.  People,  86  N.  Y.  365;  State  v.  Brown,  9  Baxt.  (Tenn.) 
53,  40  Am.  Rep.  81. 

In  MuUaly  v.  People,  86  N.  Y.  365,  Mr.  Justice  Earl,  de- 
livering the  opinion  of  the  court,  said:  "At  common  law  the 
crime  of  larceny  could  not  be  committed  by  feloniously  tak- 
ing and  carrying  away  a  dog And  yet  dogs  were  so 

far  regarded  as  property  that  an  action  of  trover  could  be 
brought  for  their  conversion,  and  they  would  pass  as  assets  to 
the  executor  or  administrator  of  a  deceased  owner. 

"The  reason  generally  assigned  by  common-law  writers  for 
this  rule  as  to  stealing  dogs  is  the  baseness  of  their  nature 
and  the  fact  that  they  were  kept  for  the  mere  whim  and 
pleasure  of  their  owners.  When  we  call  to  mind  the  small 
spaniel  that  saved  the  life  of  "William  of  Orange  and  thus 
probably  changed  the  current  of  modern  history ,  and  the 
faithful  St.  Bernards  which,  after  a  storm  has  swept  over 
the  crests  and  sides  of  the  Alps,  start  out  in  search  of  lost 
travelers,  the  claim  that  the  nature  of  a  dog  is  essentially 
base,  and  that  he  should  be  left  a  prey  to  every  vagabond 
who  chooses  to  steal  him,  will  not  now  receive  ready  assent. 

"In  nearly  every  household  in  the  land  can  be  found  chat- 
tels kept  for  the  mere  whim  of  the  owner,  a  source  of  solace 
after  serious  labor,  exercising  a  refining  and  elevating  infiu- 
ence,  and  yet  they  are  as  much  under  the  protection  of  the 
laws  as  chatteLi  purely  useful  and  absolutely  essential. 
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"This  common-law  rule  was  extremely  technical,  and  can 
scarcely  be  said  to  have  had  a  sound  basis  to  rest  on.  While 
it  was  not  larceny  to  steal  a  dog,  it  was  larceny  to  steal  the 
skin  of  a  dead  dog,  and  to  steal  any  animals  of  less  account 
than  dogs 

"One  rea.son  hinted  by  Lord  Coke  for  holding  that  it  was 
not  larceny  to  steal  dogs  was  that  it  was  not  fit  **''  that  *a 
person  should  die  for  them';  and  yet  those  ancient  lawgivers 
thought  it  not  unfit  that  a  person  should  die  for  stealing  a 
tame  hawk  or  falcon. 

"The  artificial  reasoning  upon  which  these  laws  were  based 
is  wholly  inapplicable  to  modem  society.  Tempora  mutan- 
tur  et  leges  niutantur  in  illis.  Large  amounts  of  money  are 
now  invested  in  dogs,  and  they  are  largely  the  subject  of  trade 
and  traffic.  In  many  ways  they  are  put  in  useful  service,  and 
so  far  as  pertains  to  their  ownership  as  personal  property, 
they  possess  all  the  attributes  of  other  personal  property." 

Judge  Blackstone  said:  "But  of  all  valuable  domestic  ani- 
mals, as  horses  and  other  beasts  of  draught,  and  of  all  ani- 
mals domitae  naturae,  which  serve  for  food,  as  neat  or  other 
cattle,  swine,  poultry,  and  the  like,  and  of  their  fruit  or  prod- 
uce, taken  from  them  while  living,  as  milk  or  wool,  larceny 
may  be  committed ;  and  also  of  the  flesh  of  such  as  are  either 
domitae  or  ferae  naturae,  when  killed.  As  to  those  animals 
M-hich  do  not  serve  for  food,  and  which,  therefore,  the  law 
holds  to  have  no  intrinsic  value,  as  dogs  of  all  sorts,  and  other 
creatures  kept  for  whim  and  pleasure  though  a  man  may 
have  a  base  property  therein,  and  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  are  not  of  such  estimation  as  that 
the  crime  of  stealing  them  amounts  to  larceny":  4  Black- 
stone's  Commentaries,  236. 

The  reasons  why  dogs  were  not  subjects  of  larceny  at  com- 
mon law  do  not  prevail  in  this  state;  and  the  common  law 
upon  that  subject  is  not  in  force.  In  Haywood  v.  State,  41 
Ark.  479,  the  defendant  was  indicted  for  stealing  a  mocking 
bird.  The  court  held  that  it,  though  it  did  not  serve  for  food, 
and  is  kept  for  pleasure,  and  is  chiefly  prized  as  a  songster, 
was,  under  the  statutes  of  this  state,  a  subject  of  larceny. 
The  reason  assigned  was  as  follows :  ' '  The  reclaimed  mocking 
bird  in  question  was  no  doubt  personal  property.  The  owner 
could  have  brought  trespass  against  the  thief,  who  invaded 
her  portico  at  night,  and  deprived  her  of  the  possession  of 
her  songster  which  she  prized  above  price ;  and  she  could  have 
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maintained  replevin  against  the  person  to  whom  he  sold  it, 
had  he  refused  to  surrender  it  to  her. ' ' 

So  dogs  have  been  repeatedly  held  by  this  court  to  be  per- 
sonal property,  for  the  negligent  killing  of  which  by  a  train 
*^*  a  railroad  company  is  liable:  St.  Louis  etc.  R.  Co.  v. 
Stanfield,  63  Ark.  643,  40  S.  W.  126,  37  L.  R.  A.  659;  St. 
Louis  etc.  R.  Co.  v.  Philpot,  72  Ark.  23,  77  S.  W.  901.  They 
are  possessed  of  many  elements  of  value  and  utility  to  the 
human  race — ^the  most  valuable,  "ranking  among  the  noblest 
representatives  of  the  animal  kingdom,  and  being  justly 
esteemed  for  their  intelligence,  sagacity,  fidelity,  watchful- 
ness, affection  and  above  all  for  their  natural  companionship 
with  man,"  being  true  and  faithful  to  their  masters  under 
all  circumstances. 

We  conclude  that  dogs  are  subjects  of  larceny. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded,  with  direction  to  the  court  to  overrule  the  de- 
murrer to  the  information  and  for  other  proceedings. 


Larceny  of  Dogs  is  discussed  in  the  note  to  People  v.  Miller,  88  Am. 
St.  Rep.  588.  Property  in  dogs  and  the  remedies  for  its  enforcement 
are  considered  in  the  notes  to  Hamby  v.  Samson,  67  Am.  St.  Eep.  288; 
Armstrong  v.  Brown,  90  Am.  St.  £ep.  214. 


LUXORA  V.  JONESBORO,  LAKE  CITY  AND  EASTERN 
RAILROAD  COMPANY. 

[83  Ark.  275,  103  S.  W.  605.] 

MUNICIPAIj  COEPOEATION— Bonus  to  Bailroad. — An  appro- 
priation of  a  sura  of  money  by  a  town  council  to  induce  a  railroad 
company  to  build  its  road  into  the  municipality  and  establish  a 
depot  therein  is  void,  under  a  constitutional  provision  that  no  mu- 
nicipal corporation  shall  appropriate  money  for,  or  loan  its  credit 
to,  or  become  a  stockholder  in,  any  corporation,  and  cannot  be  rati- 
fied by  an  acceptance  of  benefits  thereunder  by  the  town.  (pp.  140, 
141.) 

MUNICIPAL  COEPOEATION — Eecovery  of  Money  Illegally 
Paid  to  Eailroad. — A  municipal  corporation  may  recover  money  un- 
lawfully appropriated  and  j'aid  by  its  officers  to  a  railroad  company 
as  an  inducement  to  build  its  road  into  the  municipality,     (p.  141.) 

W.  J.  Lamb,  for  the  appellant. 

E.  F.  Brown  and  W.  J.  Driver,  for  the  appellee. 
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«^«  McCULLOCH,  J.  The  town  council  of  the  incor- 
porated town  of  Luxora,  as  an  inducement  to  the  Jonesboro, 
Lake  City  and  Eastern  Railroad  Company  to  build  its  road 
into  the  town  and  establish  a  depot  therein,  by  ordinance 
appropriated  the  sum  of  one  thousand  dollars  to  be  paid  to 
said  company  on  condition  that  it  should  execute  a  bond  as 
a  guaranty  that  it  would  perform  the  conditions  of  said  ordi- 
nance. 

A  warrant  was  drawn  on  the  treasurer  of  the  town  for  said 
amount  payable  to  the  railroad  company,  the  indemnity  bond 
was  executed,  and  the  money  paid  over  to  the  company  on  the 
^'^^  warrant,  and  the  railroad  company  complied  with  the 
terms  of  the  ordinance  by  building  its  road  into  the  town. 

The  town  instituted  this  action  at  law  to  recover  the  money 
paid  to  the  railroad  company. 

It  must  be  conceded  that  the  appropriation  of  money  by  the 
town  council  for  the  purpose  named  was  in  direct  conflict 
with  the  constitution  of  the  state  which  provides  that  *'no 
county,  city  or  town  or  other  municipal  corporation  shall  be- 
come a  stockholder  in  any  company,  association  or  corpora- 
tion or  appropriate  money  for  or  loan  its  credit  to  any  cor- 
poration, association,  institution  or  individual":  Const.  1874, 
sec.  5,  art.  12 ;  Russell  v.  Tate,  52  Ark.  541,  20  Am.  St.  Rep. 
193,  13  S.  W.  130,  7  L.  R.  A.  180 ;  Newport  v.  Batesville  &  B. 
Ry.  Co.,  58  Ark.  270,  24  S.  W.  427. 

The  ordinance  was  absolutely  void,  and  could  not  be  ratified 
by  acceptance  of  benefit  thereunder  by  the  town,  as  it  was 
concerning  a  matter  entirely  beyond  the  scope  of  corporate 
power:  Newport  v.  Batesville  &  B.  Ry.  Co.,  58  Ark.  270,  24 
Sr  W.  427.  It  is  only  where  the  power  is  exceeded  in  the 
method  of  its  exercise,  or  where  the  power  has  been  exer- 
cised by  some  unauthorized  officer  or  agent,  that  a  public  cor- 
poration can  ratify  the  unauthorized  act:  Book  v.  Polk,  81 
Ark.  244,  98  S.  W.  1049;  Texarkan^  v.  Friedell,  82  Ark. 
531,  102  S.  W.  374;  Hitchcock  v.  Galveston,  96  U.  S.  341,  24 
L.  ed.  659;  Dillon  on  Municipal  Corporations,  4th  ed.,  sec. 
463 ;  20  Am.  &  Eng.  Ency.  of  Law,  p.  1181. 

The  only  remaining  question  is  whether  the  municipal  cor- 
poration can  recover  back  the  money  unlawfully  paid  out. 

As  we  have  already  said,  the  appropriation  of  the  money 
by  the  officers  of  the  town  was  unauthorized  and  unlawful, 
and  the  municipality  could  not,  and  did  not,  by  acceptance  of 
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whatever  benefit  accrued  by  building  the  railroad  into  the 
town,  ratify  the  act.  It  is  not  estopped  to  deny  the  validity 
of  the  appropriation  of  funds  by  the  officers.  That  being 
true,  there  can  be  no  principle  involved  which  forbids  the 
recovery  of  the  money  unlawfully  paid  out  by  the  officers 
of  the  town  and  received  by  the  railroad  company.  We  find 
the  law  on  this  subject  to  be  correctly  stated  in  a  similar  case 
by  the  supreme  court  of  Minnesota  as  follows :  "As  a  general 
rule,  when  an  individual  or  private  corporation  paj^s  money 
voluntarily  with  full  knowledge  of  the  facts,  and  without 
fraud  or  mistake,  it  cannot  be  recovered  back,  though  there 
was  no  obligation  to  pay.  To  give  effect  to  ^"^^  the  payment, 
however,  it  must  be  the  act  of  the  individual  or  corporation , 
and  in  this  case  the  payment  was  not  the  act  of  the  cor- 
poration. It  had  no  authority  to  make  it;  no  one  of  the 
officers,  nor  all  of  them  together,  had  authority  to  make  it. 
The  case  stands  in  law  as  it  would  had  some  person,  not  con- 
nected with  the  city  government,  taken  the  money  from  its 
treasury  and  paid  it  to  defendants.  It  may  be  different  in 
a  case  where  the  payment  is  for  a  legitimate  purpose,  within 
the  power  conferred  on  the  municipal  corporation,  and  is 
made  by  an  officer,  or  upon  the  direction  of  an  officer,  who 
has  authority  to  determine  whether  some  condition  precedent 
to  the  authority  of  the  paying  officer  to  pay  has  been  com- 
plied with.  As  the  corporation  had  no  authority  to  pay  the 
money,  the  payment  was  not  a  corporate  act,  and  consequently 
there  is  no  basis  for  the  doctrine  of  voluntary  payment": 
City  of  Chaska  v.  Hedman,  53  Minn.  525,  55  S.  W.  737. 

The  plaintiff's  remedy  at  law  for  the  recovery  of  the  money 
illegally  paid  was  complete,  and  the  case  should  not  have  been 
transferred  to  equity.  This  was  done  on  the  defendant's  mo- 
tion and  over  the  plaintiff's  objection. 

Reversed  and  remanded,  with  directions  to  remand  the  case 
to  the  circuit  court  fo;:  further  proceedings  not  inconsistent 
with  this  opinion. 


A  City  has  the  Bight  to  Appropriate  money  to  a  committee  of  citizens 
appointed  by  a  chamber  of  commerce  and  ratified  by  the  city  authori- 
ties to  defray  the  expenses  of  a  survey  for  a  ship  canal  and  to  secure 
information  iTs  to  the  benefit  which  would  be  derived  by  the  city  from 
the  canal,  although  the  constitution  forbids  municipalities  to  appro- 
priate money  or  loan  their  credit  to  any  corporation,  association, 
institution,  or  individual:  Commonwealth  v.  Pittsburg,  183  Pa.  202, 
fi3  Am.  St.  Kep.  752: 
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Money  Illegally  Paid  Out  by  City  Officials  may  be  recovered  back  by 
or  for  the  municipality:  Stone  v.  Bevans,  88  Minn.  127,  97  Am.  St. 
Kep.  506;  Land  etc.  Co.  v.  Mclntyre,  100  Wis.  245,  69  Am.  St.  Rep. 
915;  note  to  New  Orleans  etc.  Co.  v.  Louisiana  etc.  Co.,  94  Am.  St. 
B«p.   424. 


ST.  LOUIS,  IRON  MOUNTAIN  AND  SOUTHERN  RAIL- 
WAY COMPANY  V.  MOORE. 

[83  Ark.  377,  103  S.  W.  1136.] 

ADVEBSE  Constructive  Possession. — A  person  who  takes  actual 
possession  of  one  of  two  adjoining  tracts  of  land  under  a  deed  con- 
veying both  does  not  acquire  constructive  possession  of  the  other, 
if  the  actual  title  to  the  two  is  in  different  persons,     (p.  143.) 

T.  M.  Mehaffy  and  J.  E.  Williams,  for  the  appellant. 

J.  N.  Rachels,  for  the  appellee. 

»"■  RIDDICK,  J.  This  action  was  brought  by  the  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Company  to 
quiet  its  title  to  the  following  forty-acre  tract  of  land,  to  wit: 
The  S.  W.  14  of  N.  W.  i^  of  sec.  13,  T.  7  N.,  R.  7  west,  lying 
in  White  county,  Arkansas. 

The  defendant  appeared,  and  denied  title  of  plaintiff,  and 
set  up  adverse  possession  for  more  than  seven  years.  The 
evidence  showed  that  the  railway  company  held  a  patent  from 
the  United  States  conveying  to  the  company  the  land  in 
controversy. 

The  agreed  statement  of  facts  shows  that  one  William  Old 
died  in  1879  in  possession  of  an  improvement  on  land  in  sec- 
tion 13  and  in  the  southwest  quarter  of  section  14;  that  in  a 
proceeding  to  partition  this  land  formerly  held  by  Old  the 
court  ordered  it  sold,  and  by  some  oversight  perhaps  included 
the  S.  378  w.  i/i  of  the  N.  W.  l^  of  sec.  14  in  the  order  of 
sale,  that  being  the  land  in  controversy.  The  land  owned  by 
Old,  together  with  the  land  in  controversy,  was  sold  and  con- 
veyed to  one  Stayton  under  this  decree.  Stayton  and  those 
holding  under  him  have 'claimed  the  land  under  this  convey- 
ance since  1881,  and  have  occasionally  paid  tax^  on  it,  the 
railroad  paying  most  of  the  time.  The  defendant  holds  under 
Stayton.  He  and  those  under  whom  he  holds  have  had  actual 
possession  of  the  land  originally  improved  by  Old,  but  no 
actual  possession  of  any  part  of  the  tract  now  claimed  by 
plaintiff. 
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The  chancellor  was  of  the  opinion  that  under  the  agreed 
statement  of  facts  the  defendant  was  now  the  owner  of  the 
land,  and  he  therefore  dismissed  the  complaint  for  want  of 
equity. 

We  have  set  out  so  much  of  the  facts  as  we  deem  necessary. 
This  court  has  recently  held  that  there  can  be  no  constructive 
adverse  possession  of  land  against  tlie  owner  when  there  is 
no  actual  possession  of  any  part  of  his  land:  Haggart  v. 
Ranney,  73  Ark.  344,  84  S.  W.  703.  When  one  takes  posses- 
sion of  one  of  two  adjoining  tracts  of  land  under  a  deed  con- 
veying both  tracts  to  him,  if  the  actual  title  to  the  two  tracts 
are  in  different  persons,  his  actual  possession  of  one  tract 
will  not  give  constructive  possession  of  the  other  so  as  to  oust 
the  owner  of  that  tract.  The  reason  for  this  is  that  in  such 
a  case  the  possession  of  one  tract  is  no  notice  to  the  owner  of 
the  other  tract  that  his  land  is  claimed  adversely.  If  the  law 
were  otherwise,  one  by  buying  a  small  tract  and  taking  a 
deed  conveying  the  adjacent  unimproved  lands  with  the  tract 
bought  might,  by  taking  possession  of  the  tract  bought,  become 
constructively  in  the  possession  of  the  land  without  any  vis- 
ible act  to  notify  the  owners  thereof  of  such  adverse  claim. 

As  there  was  no  actual  possession  of  any  part  of  plaintiff's 
land  by  defendant  or  those  under  whom  he  holds,  there  was  as 
to  plaintiff  no  constructive  possession  thereof.  Of  course,  had 
defendant  and  those  under  whom  he  held  paid  the  taxes  on 
these  lands  continuously  for  over  seven  years  before  the 
commencement  of  this  action,  they  might  have  acquired  title 
under  the  seven-year  tax  payment  statute,  for  this  would 
have  notified  ^"^^  the  owner  of  the  adverse  claim,  but  that 
was  not  done.  And  the  facts  here  are  not  sufficient  to  bar 
the  action  of  the  plaintiff.  We  are  therefore  of  the  opinion 
that  the  land  belongs  to  plaintiff,  and  that  its  title  should-  be 
quieted,  and  that  a  decree  should  be  entered  in  favor  of  de- 
fendant for  all  taxes  paid  by  himself  or  those  under  whom  he 
holds. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


The  Actual  Adverse  Possession  of  a  portion  of  a  tract  of  land  under 
color  of  title  draws  to  it  the  constructive  possession  of  the  entire 
tract:  See  the  note  to  Power  v.  Kitching,  88*Am.  St.  Rop.  7u3;  Seals 
T.  Williams,  80  Miss.  234,  92  Am.  St.  Rep.  601.  As  to  whether  this 
rule  applies  where  the  tract  embraced  under  the  muniiiient  of  title 
consists  of  several  lots  or  tracts,  see  Woods  v.  Montevallo  etc  Co 
84  Ala.  560,  5  Am.  St.  Rep.  .^OS;  Willamette  Real  Estate  Co.  v.  Hen- 
drix,  28  Or.  485,  52  Am.  St.  Rep.  800. 
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MAIN  V.  JARRETT. 

[83  Ark.  426,  104  S.  W.  163.] 

SALE. — The  Delivery  of  Goods  to  a  Carrier  to  be  transported 
to  the  buyer,  according  to  the  contract  of  sale,  is  a  delivery  to  the 
buyer,  so  that  their  subsequent  loss  is  his.     (p.  144.) 

A  BILL  OF  LADING  Written  In  Pencil  is  valid,     (p.  144.) 

W.  G.  Dinning,  for  the  appellants. 
John  I.  Moore,  for  the  appellees. 

**T  BATTLE,  J.  W.  F.  Main  &  Company  sued  W.  B. 
Jarrett  and  others  for  one  hundred  and  ninety-one  dollars 
and  sixty  cents,  the  amount  due  them  for  goods  sold.  A  part 
of  the  goods  was  a  showcase.  According  to  the  terms  of  the 
contract  the  goods  were  to  become  the  property  of  the  defend- 
ants upon  the  delivery  of  the  same  to  a  transportation  com- 
pany at  Iowa  City,  in  the  state  of  Iowa,  consigned  to  the 
defendants.  The  controversy  in  this  case  is  as  to  the  delivery 
of  the  showcase. 

M.  H.  Taylor  testified  that  plaintiffs  delivered  this  show- 
case to  the  transportation  company  for  the  defendants,  con- 
signed to  them,  and  made  a  part  of  his  testimony  the  bill  of 
lading  given  for  the  same.  W.  B.  Jarrett  testified  that  the 
showcase  was  never  received  by  the  defendants;  that  the  bill 
of  lading  for  showcase  filed  with  the  deposition  of  Taylor 
is  a  printed  bill  of  lading  with  blanks  for  articles  shipped 
filled  with  pencil  in  a  handwriting  different  from  the  signature 
of  the  party  signing  as  agent  for  the  transportation  company, 
who  signed  with  an  indelible  pencil;  that  the  defendants  had 
received  a  letter  from  plaintiffs  saying  that  a  bill  of  lading 
was  inclosed,  but  that  was  not  the  case,  and  that  they  never 
made  request  for  a  duplicate  bill  of  lading.  There  was  no 
evidence  that  the  bill  of  lading  had  been  altered,  there  being 
no  interlineations  or  erasures. 

The  jury  returned  a  verdict,  and  the  court  rendered  a  judg- 
ment in  favor  of  the  defendants,  and  plaintiffs  appealed. 

The  uncontradicted  evidence  shows  that  the  showcase  was 
delivered  to  the  app^lees.  The  delivery  to  the  transportation 
company  for  them  according  to  the  contract  was  a  delivery  to 
them,  and  the  subsequent  loss  was  their  loss.  The  bill  of  lad- 
ing, although  written  in  pencil,  was  valid  (1  Daniel  on  Nego- 
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tiable  Instruments,  5th  ed.,  sec.  74,  and  cases  cited),  and 
was  evidence  *^®  of  that  fact.     The  failure  of  appellees  to 
receive  the  showcase  does  not  show  that  it  was  not  delivered; 
that  is  not  at  all  inconsistent  with  the  delivery. 
Reverse  and  remand  for  a  new  trial. 


The  Delivery  of  Goods  hy  a  Vendor  to  a  Carrier  to  be  shipped  to  the 
vendee  is  usually  deemed  equivalent  to  a  delivery  to  the  vendee: 
Scharff  v.  Meyer,  133  Mo.  428,  54  Am.  St.  Rep.  672;  Commonwealth 
v.  Fleming,  130  Pa.  138,  17  Am.  St.  Rep.  763;  Dyer  v.  Great  North- 
ern Ry.  Co.,  51  Minn.  345,  38  Am.  St.  Rep.  506.  Compare  Pierson  v. 
Crooks,  115  N.  Y.  539,  12  Am.  St.  Rep.  831. 


WESTERN    UNION    TELEGRAPH    COMPANY    v. 

SHENEP. 

[83  Ark.  476,  104  S.  W.  154.] 

TELEGRAPH  COMPANIES — Mental  Anguish. — Anguish  over 
imaginary  situations,  worry  and  anxiety  over  business  matters,  incon- 
venience and  annoyance  over  the  affairs  of  life,  do  not  amount  to 
mental  anguish  as  a  recoverable  element  against  telegraph  companies 
for  negligence  in  the  transmission  of  messages.  Such  element  is  lim- 
ited to  social  and  personal  matters,  as  contradistinguished  from  busi- 
ness transactions,  and  contemplates  suffering  in  mind  over  the  real 
ills,  sorrows  and  griefs  of  life,  and  such  suffering  as  would  reasonably 
be  contemplated  to  flow  from  the  failure  to  acquaint  the  person  with 
the  tidings  sought  to  be  conveyed,     (p.  148.) 

G.  H.  Fearons  and  Rose,  Hemingway,  Cantrell  &  Lough- 
borough, for  the  appellant. 

J.  M.  Vineyard  and  John  I.  Moore,  for  the  appellee. 

476  HILL,  C.  J.  Shenep,  a  policeman  in  Helena,  sent  this 
telegram  to  his  daughter  in  law,  Mrs.  Mattie  Shenep,  at  Big- 
bee,  Mississippi:  "I  will  '^'^'^  be  there  to-night.  Be  ready  to 
come  back  on  next  train.  James  Shenep."  He  paid  for  the 
transmission  of  the  telegram  to  Amory,  and  also  for  transmis- 
sion from  Amory  to  Bigbee,  which  was  to  be  by  telephone. 
The  appellant  negligently  failed  to  deliver  the  message  until 
10  o'clock  the  following  day.  Shenep  arrived  at  Bigbee  in  the 
night-time,  and,  failing  to  find  his  daughter,  became  alarmed, 
and  alleged  that  he  suffered  mental  anguish  as  well  as  bodily 
inconvenience,  and  was  forced  to  spend  the  night  without  food 
or  shelter,  on  an  unprotected  platiurni,  and  that  it  waa  cold 
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and  rainy.  Bigbee  was  but  a  short  distance,  probably  a  half 
a  mile,  from  the  station.  Shenep  had  been  there  once  before, 
but  was  not  familiar  with  the  surroundings.  His  daughter 
in  law  was  the  mother  of  an  infant  five  weeks  old,  and  Mr. 
Shenep  was  uneasy  and  anxious  and  disturbed  because  of 
her  nonappearance  pursuant  to  the  request  in  his  telegram. 

Her  testimony  was  not  taken,  but  as  she  returned  with 
her  father  in  law  the  next  day — one  day  late — it  may  be 
{issumed  that  she  would  have  met  him  pursuant  to  his  tele- 
gram had  she  received  it. 

^Ir.  Shenep  told  the  operator  that  it  was  important  that  the 
message  be  sent  without  delay;  that  he  had  only  one  day's 
leavg  of  absence,  and  at  the  point  he  was  to  meet  his  daughter 
in  law  there  was  about  an  hour  and  a  half  between  trains; 
and  that  the  message  would  have  to  be  sent  promptly  so  that 
he  could  return  on  the  next  train. 

In  addition  to  the  mental  and  physical  annoyance  to  which 
he  was  subjected,  he  was  permitted  to  testify  that  he  was  also 
worried  because  he  thought  that  he  might  probably  be  dis- 
charged from  his  position  for  overstaying  his  leave  of  ab- 
sence, which  was  for  only  one  day.  He  admitted  that  there 
was  no  deduction  made  in  his  wages  by  reason  of  his  absence. 
There  is  no  evidence  that  he  suffered  any  pecuniary  loss. 

Among  other  instructions,  the  court  gave  this,  which  pre- 
sents the  issue  which  was  sent  to  the  jury:  "So  the  plaintiff 
is  required  to  prove  by  a  fair  preponderance  of  the  evidence 
that  he  placed  in  the  hands  of  the  operator,  at  the  city  of 
Helena,  Arkansas,  a  telegram  to  be  delivered  at  a  point  in 
Mississippi,  and  that,  through  the  negligence  of  its  '*''*  ofifi- 
cers,  the  telegram  was  not  promptly  delivered,  and  by  reason 
of  that  he  suffered  damages.  The  damages  will  be  subject  to 
proof,  80  far  as  compensatory  damages  are  concerned,  but 
under  the  laws  of  this  state  he  will  be  entitled  to  recover 
further  damages  for  mental  anguish,  and  for  pain  and  suffer- 
ing occasioned  by  the  nondelivery  of  the  telegram,  if  any  be 
suffered." 

The  jury  returned  a  verdict  for  one  hundred  and  seventy- 
five  dollars  against  the  telegraph  company,  and  it  has  ap- 
pealed. 

"*'■**  The  supreme  court  of  South  Carolina,  in  the  case  of 
Lewis  V.  Western  Union  Tel.  Co.,  57  S.  C.  325,  35  S.  E.  556, 
took  the  same  position  in  regard  to  mental  pain  and  anguish 
that  this  court  took  in  Peay  v.  Western  Union  Tel.  Co.,  64 
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Ark.  538,  43  S.  W.  965,  39  L.  R.  A.  463.  Thereafter,  the 
legislature  of  South  Carolina  (as  did  the  legislature  of  Ar- 
kansas) passed  a  statute  making  mental  anguish  a  recoverable 
element.  The  South  Carolina  statute  is  practically  the  same 
as  the  Arkansas  statute. 

In  Capers  v.  Western  Union  Tel.  Cd.',  71  S.  C.  29,  50  S.  E. 
537,  the  South  Carolina  court  said:  **When  the  statute  was 
passed,  wherever  in  text-book  or  judicial  utterance  'mental 
anguish'  was  recognized  as  a  ground  of  action  against  a 
telegraph  company,  the  term  was  limited  to  apply  to  social 
and  personal  matters,  and  not  extended  to  business  affairs. 
This  was  the  scope  and  limitation  of  the  legal  meaning  of 
the  term,  and  there  is  the  strongest  presumption  that  the  Gen- 
eral Assembly  intended  the  term  to  have  the  same  meaning  and 
limitation  in  this  state." 

This  court  recently  held  that  while  it  was  not  bound  to 
adopt  the  mental  anguish  doctrine  that  prevailed  in  any  one 
state,  nor  accept  inconsistencies  in  the  judicial  construction  of 
that  doctrine,  yet  it  must  turn  to  the  courts  of  the  states 
where  that  doctrine  has  prevailed  by  judicial  construction  in 
order  to  determine  the  full  force  and  effect  of  the  statute  es- 
tablishing that  doctrine  in  this  state:  Western  Union  Tel. 
Co.  V.  Hollingsworth,  83  Ark.  39,  ante,  p.  105,  102  S.  W.  681. 

A  few  cases  from  the  states  where  the  mental  anguish 
element  of  damages  prevails  will  illustrate  its  inapplicability 
to  the  facts  here. 

In  North  Carolina  a  message  from  mother  to  son  directing 
him  to  "come  at  once"  was  delayed  in  transmission,  so  that 
the  son  missed  the  first  train  that  would  have  carried  him  to 
his  '*'^®  mother,  and  he  walked  nine  miles,  and  was  very 
uneas}'  and  worried  about  her  condition.  The  court  said: 
"His  mother  was  not  dead,  nor  at  the  point  of  death.  He 
knew  that  because  her  name  was  signed  to  the  dispatch.  It 
was  his  own  misapprehension  which  caused  him  any  uneasi- 
ness, and  not  the  negligence  and  delay  of  the  defendant.  He 
was  not  deprived  by  such  delay  of  the  opportunity  of  seeing 
his  mother,  who,  indeed,  is  still  alive But  if  the  plain- 
tiff suffered  any  mental  anguish  in  this  case,  it  was  not 
caused  by  the  negligence  of  the  defendant":  Bowers  v.  West- 
em  Union  Tel.  Co.,  135  N.  C.  504,  47  S.  E.  597. 

The  Texas  court  held,  where  there  was  a  negligent  failure 
to  deliver  a  message  correctly,  whpr(?l)y  a  student  lost  a  posi- 
tion for  which  he  was  negotiating,   that  a   failure  of  the 
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student  to  receive  benefit  from  his  studies  because  of  worry 
over  the  loss  of  the  position  was  too  remote  to  properly  form 
an  element  of  recovery:  Western  Union  TeL  Co.  V.  Partlow, 
30  Tex.  Civ.  App.  599,  71  S.  W.  584. 

In  Western  Union  TeL  Co.  v.  Reed  (Tex.  Civ.  App.),  84 
S.  W.  296,  the  plaintiff  was  worried  and  nervous  because  she 
did  not  know  whether  the  funeral  of  her  sister  was  postponed, 
owin^'  to  negligent  failure  to  deliver  a  telegram.  She  was  not 
deprived  of  the  privilege  of  attending  the  funeral — in  fact 
did  attend  it;  but  the  anxiety  she  experienced  was  from  un- 
certainty as  to  whether  she  could  attend  it.  This  annoyance 
and  worry  was  held  not  to  be  mental  anguish  within  the  mean- 
ing of  that  term. 

A  mother  sued  a  telegraph  company  for  negligently  failing 
to  transmit  money  to  her  son,  an  inexperienced  youth  in  a 
distant  state,  and  alleged  mental  anguish  over  the  son's  em- 
barrassing situation  there  without  money.  The  court  said: 
"The  fact  that  a  loving  mother,  in  the  dark  hours  of  mid- 
night, may  conjure  up  a  thousand  forebodings  of  evil  to 
her  distant  boy,  while  he  is  in  no  real  danger  even  of  losing  a 
single  hour's  repose,  may  furnish  trouble  enough  to  her;  yet 
it  gives  no  solid  basis  for  damages  in  a  practical  business 
transaction ' ' :  Ricketts  v.  Western  Union  Tel.  Co.,  10  Tex.  Civ. 
App.  226,  30  S.  W.  1105. 

The  inexperienced  son  who  did  not  receive  the  money  his 
mother  sent  suffered  mortification  and  distress  of  mind  owing 
to  his  inability  to  pay  his  board  in  a  strange  place,  causing 
him,  as  he  thought,  to  be  looked  on  with  suspicion.  The  court 
held  ***^  there  could  be  no  recovery  for  his  wounded  sensi- 
bility: De  Voegler  v.  Western  Union  Tel.  Co.,  10  Tex.  Civ. 
App.  229,  30  S.  W.  1107. 

Mental  suffering  over  supposititious  or  imaginary  conditions 
is  not  a  recoverable  element :  Western  Union  Tel.  Co.  v.  Hol- 
lingsworth,  83  Ark.  39,  ante,  p.  105,  102  S.  W.  681;  Jones 
on  Telegraph  Companies,  sec.  579;  3  Sutherland  on  Dam- 
ages, 975. 

Illustrations  could  be  multiplied,  but  these  are  sufficient  to 
show  that  anguish  over  imaginary  situations,  worry  and 
anxiety  over  business  matters,  inconvenience  and  annoyance 
over  the  ordinary  affairs  of  life,  do  not  amount  to  mental 
anguish  as  a  recoverable  element  of  damage.  Such  element  is 
limited  to  social  and  personal  matters,  as  contradistinguished 
from   business   transactions,   and   contemplates   suffering   in 
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mind  over  the  real  ills,  sorrows  and  griefs  of  life,  and  such 
suffering  as  would  reasonably  be  contemplated  to  flow  from 
the  failure  to  acquaint  the  person  with  the  tidings  sought  to 
be  conveyed. 

The  application  of  these  principles  here  shows  that  it  was 
error  to  submit  mental  pain  and  suffering  as  a  recoverable  ele- 
ment. 

The  plaintiff  would  be  entitled  to  recover  nominal  damages 
in  any  event,  and  such  actual  damages  as  he  might  show 
directly  flowed  from  the  failure  to  promptly  deliver  the 
message,  and  as  to  what  damages  would  be  proximately  re- 
sultant from  such  failure  the  following  cases  may  be  profitably 
consulted:  Western  Union  Tel.  Co.  v.  Smith,  76  Tex.  253,  13 
S.  W.169;  Yazoo  etc.  By.  Co.  v.  Foster  (Miss.),  23  South. 
581 ;  Stafford  v.  Western  Union  Tel.  Co.,  73  Fed.  273. 

Reversed  and  remanded. 


The  Bight  to  Eecover  Damages  Against  Telegraph  Companies  for  men- 
tal anguish  due  to  their  negligence  in  the  transmission  of  messages 
is  considered  in  the  recent  not©  to  Kagy  v.  Western  Union  Tel.  Co., 
117  Am.  St.  Eep.  305. 


INDUSTRIAL    MUTUAL    INDEMNITY    COMPANY    v. 
THOMPSON. 

[83  Ark.  575,  104  S.  W.  200.] 

INSURANCE — Inconsistent  Position  on  Appeal. — When  an  ac- 
tion to  recover  on  an  insuiiince  contract  is  tried  on  the  theory  that 
the  policy  has  been  forfeited  but  the  forfeiture  waived,  the  issue 
of  nonforfeiture  cannot  be  made  on  appeal,     (p.  154.) 

INSUBANCE — Waiver  of  Forfeiture  by  Agent. — A  superin- 
tendent of  agencies  authorized  to  settle  and  adjust  claims  against  hia 
company  has  autliority  to  waive  a  forfeiture  for  nonpayment  of  pre- 
miums, notwithstanding  an  express  condition  of  the  policy  that  a 
waiver  can  be  effected  only  in  writing  signed  by  the  president  or 
secretary,     (p.  154.) 

INSURANCE— Waiver  of  Forfeiture  by  Making  Settlement. — 
When  the  representative  of  an  insurarice  company  settles  a  claim  by 
paying  a  part  of  the  loss,  he  thereby  waives  a  prior  forfeiture,  (p. 
155.) 

INSURANCE — FraudiJent  Settlement  of  Claim. — A  receipt 
fraudulently  procured  from  an  insured  in  full  acquittance  of  her 
claim  does  not  bind  her.     (p.  156.) 

INSURANCE — Fraudulent  Settlement — Return  of  Amount  Re- 
ceived.— Where   an   insurance   company   has   procured    the   settlement 
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of  a  claim  through  fraud,  the  insured  is  not  required  to  tender  tl\e 
amount  she  has  received  under  such  settlement  as  a  prerequisite  to  a 
suit  on  her  policy.  The  jury  may  make  the  proper  deduction  in  their 
verdict,     (p.  156.) 

Jacob  Fink,  for  the  appellant. 

"W.  G.  Dinning,  for  the  appellee. 

6T6  WOOD,  J.  Appellee's  mother,  Margaret  Johnson,  was 
insured  with  appellant  company  for  two  hundred  and  ten 
dollars,  provided  that  at  the  time  of  her  death  all  dues  and 
assessments  due  the  company  were  paid.  The  complaint  of 
appellee  alleged  that  Mrs.  Johnson  died  on  March  18,  1906; 
that  all  dues  and  assessments  were  fully  paid;  that  appellant 
had  paid  twenty-eight  dollars  and  fifty  cents,  and  refused  to 
pay  the  balance.  Judgment  was  asked  for  one  hundred  and 
eighty-one  dollars  and  fifty  cents.  Appellant  answered  and 
admitted  that,  in  consideration  of  weekly  payments  of  fifty 
cents  to  be  paid  appellant  on  or  before  each  Monday  during 
the  continuance  of  the  contract,  it  had  insured  Mrs.  Johnson 
in  the  sum  claimed.  Appellant  admitted  that  appellee  was 
the  beneficiary,  and  admitted'the  death  of  the  assured.  Ap- 
pellant set  up  in  defense  that  the  policy  provided  that,  **if 
any  payment  shall  be  in  arrears  more  than  four  weeks,  the 
policy  shall  become  void,  and  the  payments  already  made  be 
forfeited  to  the  company."  It  was  also  provided  that  the 
condition  which  avoids  the  policy  shall  not  be  waived  by  the 
acceptance  of  payments  in  arrears.  Appellant  alleged  that 
Mrs.  Johnson,  at  the  time  of  her  death,  had  failed  to  make 
vreekly  payments  for  seven  weeks,  from  January  29,  1906,  to 
March  14,  1906,  when  appellee  sent  to  an  agent  of  appellant 
the  sum  of  four  dollars.  Appellant  also  set  up  a  written  re- 
ceipt signed  by  appellee  and  delivered  to  appellant  acquitting 
appellant  of  all  further  liability. 

Appellee  replied  to  the  answer,  alleging  that  she  was  an 
ignorant  negro  woman,  and  knew  nothing  of  the  rules  govern- 
ing transactions  set  forth  in  the  receipt  which  appellant  holds, 
and  averring  that  appellant,  well  knowing  her  ignorance  of 
Buch  transactions,  represented  to  her  that  the  policy  had 
lapsed  and  was  void  because  her  mother  had  failed  for  more 
than  four  weeks  to  make  payments  of  dues;  that  appellant 
advised  her  that  it  would  be  for  her  best  interest  to  accept 
the  twenty-eight  dollai-s  and  execute  the  receipt.  Appellee 
further  alleged  that  the  representations  °''''  were  made  by 


July,  1907.]     Industrial  Mut.  etc.  Co.  v.  Thompson.     151 

the  general  agent  of  the  company  for  the  fraudulent  purpose 
of  deceiving  and  depriving  appellee  of  the  benefit  of  the  pro- 
ceeds of  the  policy;  that  the  representations  were  false  and 
known  to  be  false  at  the  time  they  were  made  by  the  agent 
who  made  them ;  and  that. she,  being  ignorant  of  the  facts  and 
believing  that  the  agent  was  advising  her  for  her  best  inter- 
ests, acted  upon  such  advice  in  signing  the  receipt.  She 
alleged  that  the  receipt,  by  reason  of  the  false  and  fraudulent 
representation,  coercion  and  undue  influence  of  appellant  in 
causing  her  to  execute  same,  was  without  consideration  as  an 
acquittance  for  a  larger  sum  than  twenty-eight  dollars,  and 
did  not  bar  appellee's  right  to  recover  the  balance  claimed. 

The  appellee  proved  that  her  mother  had  a  policy  in  ap- 
pellant company,  that  appellee  was  the  beneficiary.  Appellee 
paid  the  dues  for  her  mother.  She  lived  at  Marvel,  in  Phil- 
lips county,  and  would  pay  dues  to  the  agent  McCain  when 
he  came  out  from  Helena  to  collect  same.  That  she  paid 
in  advance  sometimes  two  or  three  dollars  at  a  time  when  the 
agent  would  come  out  and  ask  for  it.  The  last  payment  she 
made  before  the  death  of  her  mother  was  January  29th.  Her 
mother  died  March  18th.  On  the  14th  of  March  she  re- 
ceived a  letter  from  the  agent,  McCain,  who  had  been  collect- 
ing the  dues,  in  which  he  said  that  there  were  such  a  few 
out  there  he  wouldn't  come  any  more  to  collect,  and  for  ap- 
pellee to  send  him  four  dollars,  and  he  further  wrote:  "I 
will  never  allow  it  to  run  out."  The  next  day  appellee  sent 
the  money.  She  says  that  McCain  said  that  four  dollars  were 
then  due. 

It  was  shown  the  amount  received  for  dues  was  entered  in 
a  book,  and  that  according  to  this  the  last  payment  of  dues 
before  the  four  dollars  were  sent  was  on  Januarj'  29th,  when 
appellee  paid  fifty  cents.  Appellee  executed  to  appellant  a 
receipt  for  twenty-eight  dollars  "in  full  settlement  of  all 
claims  and  demands"  against  appellant  arising  under  the  pol- 
icy sued  on.  Appellee  details  the  circumstances  under  which 
the  receipt  was  executed  as  follows:  "When  the  agent  came, 
I  asked  him,  'Is  my  mamma  all  right?  There  is  nothing 
behind  now,  is  there,  and  you  will  pay  the  money,  won't  yout' 
And  he  said,  'Of  course,  we  will  pay  the  money.  You  come 
in  Saturday,  and  the  money  will  be  in  my  office.'  When  I 
got  there  he  had  a  great  long  letter  stating  that  '*'''*  my 
mother  was  unfinancial,  and  he  told  me:  'The  best  thing  you 
can  do  is  to  take  what  you  paid  in  fur  your  mother,  because 
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you  can't  get  nothing  else.'  I  thought  he  was  telling  me 
the  truth  about  it,  is  the  reason  I  took  it.  He  advised  me  as  a 
friend,  and  said,  inasmuch  as  it  was  me  he  would  pay  the 
amount  I  had  paid  in,  said  that  was  the  best  I  could  do,  and 
all  I  could  get,  and  I  relied  upon  his  word  and  signed  the 
paper  because  I  didn't  know  nothing  else  to  do."  Appellee 
testified  that  she  was  a  colored  woman.  The  appellant  in- 
troduced the  policy  which  contained  the  following  conditions : 

"3.  If  any  of  the  statements  or  warranties  herein  referred 
to,  and  upon  which  this  policy  is  granted,  be  not  true,  or  if 
the  conditions  of  said  policy  be  not  in  all  respects  observed, 
or  if  this  policy  shall  be  in  arrears  more  than  four  weeks, 
this  policy  shall  thereupon  terminate  or  become  void,  all  pay- 
ments paid  shall  be  forfeited  to  the  company  except  as  pro- 
vided herein,  and  it  is  expressly  stipulated  and  agreed  that 
the  foregoing  provisions,  which  avoid  the  policy,  in  case  any 
payment  shall  be  in  arrears  more  than  four  weeks,  shall  not 
be  considered  in  any  respect  waived  by  any  act  of  grace  by 
the  company  in  the  acceptance  of  payments  in  arrears  more 
than  four  weeks  upon  this  or  any  other  policy. ' ' 

"4.  The  contract  between  the  parties  hereto  is  completely 
set  forth  in  this  policy  and  the  application  therefor,  taken 
together,  and  none  of  its  terms  can  be  varied  or  modified  nor 
any  forfeiture  waived,  except  by  agreement  in  writing  signed 
by  one  of  the  following  officers,  namely,  the  president,  vice- 
president,  secretary,  whose  authority  will  not  be  delegated; 
no  other  person  has  or  will  be  given  authority.  Therefore, 
agents,  which  term  includes  superintendents  and  assistant 
superintendents,  are  not  authorized,  and  have  no  power  to 
make,  alter,  or  discharge  contracts  or  waive  forfeitures  or 
receive  payments  on  policies  in  arrears  more  than  four  weeks, 
or  to  receipt  for  same  in  the  receipt-book,  and  all  such  arrears 
given  to  an  agent  shall  be  at  the  sole  risk  of  those  who  pay 
them,  and  shall  not  be  credited  upon  the  policy,  whether  en- 
tered in  the  receipt-book  or  not." 

Appellant  introduced  the  receipt-book  in  which  the  pay- 
ments were  entered  from  time  to  time  as  they  were  made, 
showing  that  the  last  payment  was  made  as  above  mentioned, 
and  containing  ^"^^  this  recital:  "Agents  are  required  to  call 
with  regularity  for  the  weekly  payments,  but  an  omission  to 
do  so  will  not  be  an  excuse  for  your  policy  being  in  arrears. 
....  All  moneys  paid  at  the  time  of  application  for  mem- 


July,  1907.]     Industrial  Mut.  etc.  Co.  v.  THOMPso>f.     153 

bership  and  every  subsequent  payment  must  be  entered  in 
this  book." 

Witness  Metlock,  on  behalf  of  appellee,  testified  that  he 
was  in  the  employ  of  appellant  from  October  26,  1904,  to 
April  20,  1906;  that  he  was  the  superintendent  of  agencies, 
and  his  duties  were  also  to  solicit  for  business,  to  collect 
premiums  on  same,  and  to  adjust  and  settle  claims.  McCain 
was  an  employe  of  the  appellant  at  the  same  time.  He 
turned  over  to  witness  Metlock  money  received  by  him  from 
one  Florence  Thompson  or  Margaret  Johnson  as  dues  and 
assessments  on  the  policy  sued  on.  This  money,  all  except 
the  four  dollars  which  was  collected  after  the  policy  had  been 
canceled,  was  turned  over  to  appellant  company  to  be  cred- 
ited on  the  policy  as  dues.  He  did  not  turn  over  the  four 
dollars  because  that  was  received  after  the  policy  had  lapsed, 
and  it  was  the  instructions  of  appellant  to  hold  such  money 
until  official  notice  was  received  from  the  company  that  same 
had  been  received  and  placed  upon  the  company's  books,  and 
in  this  instance  the  holder  of  the  policy  died  before  he  had 
forwarded  revival  application  to  the  company  at  Little  Rock, 

The  duties  of  McCain  were  to  solicit  for  new  business  and 
to  collect  premiums  on  policies  of  insurance  as  long  as  they 
were  in  force,  or  until  the  dues  were  four  weeks  or  more  in 
arrears.  The  witness  in  regard  to  the  receipt  testified  as 
follows:  "On  the  day  of  appointment  Florence  Thompson 
came  to  my  office,  and  I  told  her  that  I  had  a  letter  from  the 
company,  and  showed  her  the  letter,  I  further  told  her  the 
policy  on  her  mother  had  been  canceled  for  nonpayment  of 
dues,  and  that  the  company  was  not  liable  in  any  way  under 
the  same,  and  read  to  her  clause  'four'  in  the  policy,  showing 
her  why  the  company  was  not  liable,  etc.  She  then  said  that 
she  owed  a  funeral  bill,  etc.  And  that  she  thought  that,  if 
we  would  give  her  her  money  back,  she  could  satisfy  the 
undertaker,  etc.  I  then  counted  up  what  had  been  paid  on 
the  policy  and  gave  it  to  her — twenty-eight  dollars  in  all — 
explaining  to  her  that  the  company  was  donating  the  amount 
only,  as  we  owed  her  nothing.  I  then  read  the  receipt, 
which  she  afterward  signed  and  which  is  attached  ^****  hereto, 
to  her,  and  gave  same  to  her  to  read  for  herself,  and  explained 
fully  that  she  was  signing  a  receipt  in  full  against  all  claims 
against  the  company  under  her  mother's  policy.  She  said 
she  was  glad  to  get  twenty-eight  dollars,  as  she  realized  fully 
that  she  was  entitled  to  nothing,  and,  thanking  me  for  my 


154  American  State  Reports,  Vol.  119.     [Arkansas, 

kindness,  etc.,  went  out.  As  agent  of  the  company,  I  re- 
ceived from  Florence  Thompson  a  receipt,  which  I  file  with 
my  deposition," 

The  contents  of  the  receipt  are  set  forth.  Instruction  No. 
2,  given  by  the  court,  was  as  follows:  "You  are  further  in- 
structed that  if  you  find  from  the  evidence  in  this  case  that 
one  or  more  of  the  defendant's  agents  made  false  representa- 
tions of  fact  to  plaintiff,  or  used  fraud  or  deceit  in  inducing 
her  to  sign  the  receipt  introduced  in  evidence,  or  used  undue 
influence  upon  her  to  induce  her  to  sign  same,  and  she,  be- 
lieving that  such  representations  were  true,  was  induced 
thereby,  or  by  fraud,  deceit,  or  undue  influence,  to  sign  same, 
such  receipt  will  not  estop  plaintiff  from  recovering  whatever 
amount  be  found  due  her  under  the  terms  of  the  contract  of 
insurance, ' ' 

***2  1.  Appellee  contends  here  that  the  proof  does  not  show 
that  the  policy  was  forfeited  on  account  of  the  nonpayment 
of  dues.  But  appellee  tried  the  case  in  the  court  below  upon 
the  theory  that  the  policy  had  been  forfeited,  but  that  such 
forfeiture  was  waived  by  the  act  of  appellant's  agents  in 
receiving  the  dues  after  the  forfeiture  for  nonpayment.  No 
issue  was  made  in  the  court  below  as  to  nonforfeiture,  and 
none  could  be  made  here. 

2.  The  court  instructed  the  jury  at  the  instance  of  appellee 
that  if  the  forfeiture  resulted  from  the  nonpayment  of  dues, 
and  was  known  to  the  agent  of  appellant,  and  if  such  agent 
thereafter  received  and  collected  the  amount  of  the  dues  in 
arrears,  this  would  constitute  a  waiver  of  the  forfeiture. 
The  court  further  instructed  that :  "  If  the  plaintiff  relies  for 
recovery  on  the  defendant  waiving  the  forfeiture  on  account 
of  the  nonpayment  of  assessments  for  a  longer  term  than 
four  weeks,  the  plaintiff  must  show  by  a  preponderance  of 
the  testimony  that  the  defendant  authorized  said  waiver  by 
its  agents  or  ratified  the  act  of  its  agents  in  waiving  said 
forfeiture." 

The  appellant  contends  that  the  instructions  were  errone- 
ous for  the  reason  that  the  agents  who  collected  and  held  the 
money  were  not  authorized,  under  the  terms  of  the  policy, 
to  collect  the  assessments,  and  thereby  waive  a  forfeiture 
after  same  had  occurred,  but  that  they  were  expressly  pro- 
hibited from  waiving  such  forfeiture.  Appellant  contended 
that  a  waiver  of  this  kind  under  the  express  provisions  of  the 
policy  could  only  be  effected  "in  writing  signed  by  either  the 
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president,  vice-president  or  secretary."  Appellant  asked  in- 
structions in  conformity  with  its  contention,  which  the  court 
refused.  Appellant  relies  upon  the  authority  of  Fidelity 
Mutual  Life  Ins.  Co.  v.  Bussell,  75  Ark.  25,  86  S.  W.  814, 
for  reversal  on  the  issue  of  waiver  of  forfeiture.  But  in 
that  case  the  facts  were  different.  The  waiver  in  that  case 
was  '^^^  by  a  mere  local  agent,  who  had  only  power  to  solicit 
insurance  and  collect  premiums.  If  the  waiver  in  this  case 
had  been  by  McQain,  who  was  a  mere  local  agent  with  au- 
thority to  solicit  insurance  and  collect  premiums,  the  analogy 
would  be  perfect,  and  Fidelity  Mutual  Life  Ins.  Co.  v. 
Bussell,  75  Ark.  25,  86  S.  W.  814,  would  control.  But  here, 
after  the  past-due  assessments  were  received  by  McCain,  he 
forwarded  same  to  Metlock,  who  accepted  same.  He,  Metlock, 
was  "the  superintendent  of  agencies."  "While  the  duties  of 
that  position  are  not  more  particularly  explained,  it  indicated 
far  more  than  mere  local  power,  and,  for  aught  that  the  proof 
shows  to  the  contrary,  may  have  embraced  the  authority  and 
power  to  superintend  agencies  whose  duty  it  was  to  pass 
upon  applications  for  and  to  issue  policies  of  insurance.  It 
is  a  broad  term,  and,  without  more  definite  and  specific  lim- 
itations, may  be  taken  to  indicate  very  general  powers.  Fur- 
thermore, Metlock  had  power,  and  it  was  his  duty,  to  adjust 
and  settle  claims.  This  would  certainly  include  authority 
to  waive  a  forfeiture.  The  proof  certainly  showed  that  he 
had  authority  to  adjust  and  settle  claims.  For  he  undertook 
to  settle  her  entire  claim  for  the  sum  of  twenty-eight  dollars 
and  fifty  cents,  giving  her  this  amount  and  taking  her  re- 
ceipt "in  full  settlement  of  all  claims  and  demands  against" 
the  company  "arising  under  or  by  reason  of  the  policy." 
The  receipt  itself  shows  that  Metlock  had  power  to  waive  a 
forfeiture.  For  how  could  he  adjust  and  settle  a  claim  of 
two  hundred  and  ten  dollars,  that  had  been  forfeited,  for 
twenty-eight  dollars  and  fifty  cents  unless  he  had  the  power 
to  waive  the  forfeiture?  The  very  fact  that  he  settled  the 
claim,  as  he  supposed  he  had  done,  shows  that  he  had  waived 
the  alleged  forfeiture.  One  cannot  settle  a  forfeited  claim 
without  waiving  the  forfeiture.  It  would  involve  a  contradic- 
tion in  terms.  It  is  not  pretended  by  appellant  that  Metlock 
did  not  have  authority  to  "adjust  and  settle  claims."  This 
being  true,  appellant  cannot  be  heard  to  say  that  he  did  not 
also  have  authority  to  waive  forfeitures.  The  instructions 
should  have  told  the  jury  that  the  waiver  could  only  have 
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been  made  by  an  arrent  acting  within  the  scope  of  his  au- 
thority. ih\t,  as  the  uncontroverted  proof  showed  that  Met- 
lock  was  acting  within  the  scope  of  his  authority  in  making 
the  waiver,  the  giving  of  the  instructions  without  the  quali- 
fication indicated  was  not  prejudicial.  The  case  is  ruled  on 
this  point  rather  by  the  principles  announced  in  Queen  of 
Arkansas  ****  Fire  Ins.  Co.  v,  Cooper-Cryer  Co.,  81  Ark.  160, 
98  S.  W.  694,  than  by  Fidelity  Mutual  Life  Ins.  Co.  v. 
Bussell,  75  Ark.  25,  86  S.  W.  814. 

2.  The  court  was  warranted,  from  the  circumstances  set 
forth  in  the  statement  of  facts,  in  submitting  to  the  jury  the 
question  of  whether  or  not  the  receipt  which  appellant  ob- 
tained from  appellee  in  full  acquittance  of  her  claim  was  a 
fraud  upon  her  rights.  The  question  as  to  whether  or  not 
the  receipt  was  fraudulently  obtained  was  properly  submitted 
in  appellee's  instruction  No.  2.     It  was  a  jury  question. 

3.  The  jury  having  determined,  upon  evidence  sufficient 
here,  that  the  receipt  was  fraudulently  obtained  and  therefore 
void,  it  was  not  a  prerequisite  to  the  maintenance  of  ap- 
pellee's suit  that  she  should  have  tendered  to  appellant  the 
amount  she  had  been  paid :  St.  Louis  etc.  R.  Co.  v.  Smith,  82 
Ark.  105,  100  S.  W.  884,  and  authorities  cited.  The  jury 
made  a  deduction  in  their  verdict  of  the  amount  that  had 
been  paid.  JMoreover,  the  question  is  raised  here  for  the  first 
time.     It  could  not  avail  also  for  that  reason. 

We  find  no  prejudicial  error,  and  the  judgment  is  there- 
fore affirmed. 


The  Waiver  of  Forfeitures  by  agents  of  insurance  companies  contrary 
to  stipulations  in  policies  against  waivers  except  in  writing,  and  then 
by  specified  ofTieers  of  the  company,  is  discussed  in  the  note  to  John- 
son V.  Aetna  Ins.  Co.,  107  Am.  St.  Eep.  99. 
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COTNAM  V.  WISDOM. 

[83  Ark.  601,  104  S.  W.  164.] 

PHYSICIANS — Compensation  for  Services  to  Unconscious  Pa- 
tient.— Where  surgeons  operate  upon  an  unconscious  man  whom  they 
are  called  to  attend  by  third  persons,  and  who  dies  without  regain- 
ing consciousness,  the  law  implies  a  contract  on  his  part  to  pay  the 
reasonable  value  of  their  services,     (p.  160.) 

PHYSICIANS — Compensation  for  Unsuccessful  Operation. — A 
surgeon  who  brings  to  an  operation  due  skill  and  care  earns  the  reason- 
able and  customary  price  therefor,  whether  the  outcome  be  beneficial 
to  the  patient  or  the  reverse,     (pp.  160,  161.) 

PHYSICIANS — Compensation. — The  Financial  Condition  of  a 
patient  cannot  be  taken  into  consideration  in  estimating  the  value 
of  his  surgeon's  services,  if  the  patient  was  unconscious  when  the 
surgeon  was  called  and  never  regained  consciousness,     (p.  161.) 

PHYSICIANS — Compensation — Family  Belationship. — In  an  ac- 
tion, for  services  rendered  by  surgeons  on  a  patient  who  did  not  re- 
cover, evidence  that  he  was  a  bachelor  and  that  his  estate  went  to  his 
nieces  and  nephews  is  irrelevant  on  the  issue  as  to  the  value  of  the 
cervices,     (p.  162.) 

A  claim  for  surgical  attention  to  A.  M.  Harrison  was  al- 
lowed against  his  estate  by  the  probate  court.  From  this 
allowance  the  administrator  appealed  to  the  circuit  court. 
The  evidence  disclosed  that  Harrison  was  injured  in  a  street- 
ear  wreck,  and  that,  while  he  was  unconscious,  spectators 
called  a  surgeon,  who  in  turn  called  another  surgeon  to  assist 
in  the  case.  They  found  that  Harrison  was  suffering  from  a 
fractured  skull,  and  performed  on  him  the  operation  of 
trephining.  He  never  recovered  consciousness,  and  lived  but 
a  short  time  after  the  operation.  The  claim  against  his  estate 
was  based  on  these  services,  and  was  for  two  thousand  dollars. 
One  of  the  surgeons  testified  that  this  charge  was  the  result 
of  an  inquiry  into  the  financial  condition  of  the  estate  of  the 
decedent.  Other  evidence  was  introduced  showing  that  the 
estate  was  valued  at  about  eighteen  thousand  dollars,  which 
would  go  to  collateral  heirs.  AU  this  testimony  was  admitted 
over  the  administrator's  objection. 

The  court,  at  the  plaintiff's  request,  gave  the  jury  this  in- 
struction : 

"1.  If  you  find  from  the  evidence  that  plaintiffs  rendered 
professional  services  as  physicians  and  surgeons  to  the  de- 
ceased, A.  M.  Harrison,  in  a  sudden  omerii:eni*y  following  the 
deceased's  injury  in  a  street-car  vvreek,  in  an  endeavor  to 
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save  his  life,  then  you  are  instructed  that  plaintiffs  are  en- 
titled to  recover  from  the  estate  of  the  said  A.  M.  Harrison 
such  sum  as  you  may  find  from  the  evidence  is  a  reasonable 
compensation  for  the  services  rendered. 

"2.  The  character  and  importance  of  the  operation,  the 
responsibility  resting  upon  the  surgeon  performing  the  opera- 
tion, his  experience  and  professional  training,  and  the  ability 
to  pay  of  the  person  operated  upon,  are  elements  to  be  con- 
sidered by  you  in  determining  what  is  a  reasonable  charge 
for  the  services  performed  by  plaintiffs  in  the  particular 
case." 

There  was  a  verdict  for  six-  hundred  and  fifty  dollars  in 
favor  of  the  plaintiffs.     Defendant  appealed. 

Mehaffy,  Williams  &  Armistead,  for  the  appellant. 

Moore,  Smith  &  Moore,  for  the  appellee. 

®**^  HILL,  C.  J.  The  reporter  will  state  the  issues  and 
substance  of  the  testimony,  and  set  out  instructions  1  and  2 
given  at  instance  of  appellees,  and  it  will  be  seen  therefrom 
that  instruction  1  amounted  to  a  peremptory  instruction  to 
find  for  the  appellees  in  some  amount. 

1.  The  first  question  is  as  to  the  correctness  of  this  instruc- 
tion. As  indicated  therein,  the  facts  are  that  Mr.  Harrison, 
appellant's  intestate,  was  thrown  from  a  street-car,  receiving 
serious  injuries  which  rendered  him  unconscious,  and  while 
in  that  condition  the  appellees  were  notified  of  the  accident 
and  summoned  to  his  assistance  by  some  spectator,  and  per- 
formed a  difficult  operation  in  an  effort  to  save  his  life,  but 
they  were  unsuccessful,  and  he  died  without  regaining  con- 
sciousness. The  appellant  says:  "Harrison  was  never  con- 
scious after  his  head  struck  the  pavement.  He  did  not,  and 
could  not,  expressly  or  impliedly,  assent  to  the  action  of  the 
appellees.  He  was  without  knowledge  or  will  power.  How- 
ever merciful  or  benevolent  may  have  been  the  intention  of 
the  appellees,  a  new  rule  of  law,  of  contract  by  implication  of 
law,  will  have  to  be  established  by  this  court  in  order  to  sus- 
tain the  recovery."  Appellant  is  right  in  saying  that  the  re- 
covery must  be  sustained  by  a  contract  by  implication  of  law, 
but  is  not  right  in  saying  that  it  is  a  new  rule  of  law,  for  such 
contracts  are  almost  as  old  as  the  English  system  of  juris- 
prudence. They  are  usually  called  '  *  implied  contracts ' ' ;  more 
properly,  they  should  be  called  quasi  contracts  or  constructive 
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contracts:  See  1  Page  on  Contracts,  sec.  14;  also  2  Page  on 
Contracts,  sec.  771. 

^**^  The  following  excerpts  from  Sceva  v.  True,  53  N.  H. 
627,  are  peculiarly  applicable  here: 

"We  regard  it  as  well  settled  by  the  eases  referred  to  in 
the  briefs  of  counsel,  many  of  which  have  been  commented 
on  at  length  by  Mr.  Shirley  for  the  defendant,  that  an  insane 
person,  an  idiot,  or  a  person  utterly  bereft  of  all  sense  and 
reason  by  the  sudden  stroke  of  an  accident  or  disease,  may  be 
held  liable,  in  assumpsit,  for  necessaries  furnished  to  him 
in  good  faith  while  in  that  unfortunate  and  helpless  condition. 
And  the  reasons  upon  which  this  rests  are  too  broad,  as  well 
as  too  sensible  and  humane,  to  be  overborne  by  any  deduc- 
tions which  a  refined  logic  may  make  from  the  circumstance 
that  in  such  cases  there  can  be  no  contract  or  promise  in 
fact — no  meeting  of  the  minds  of  the  parties.  The  cases  put 
it  on  the  ground  of  an  implied  contract;  and  by  this  is  not 
meant,  as  the  defendant's  counsel  seems  to  suppose,  an  actual 
contract — that  is,  an  actual  meeting  of  the  minds  of  the  par- 
ties, an  actual,  mutual  understanding,  to  be  inferred  from 
language,  acts  and  circumstances  by  the  jury — but  a  contract 
and  promise,  said  to.be  implied  by  the  law,  where,  in  point 
of  fact,  there  was  no  contract,  no  mutual  understanding,  and 
so  no  promise.  The  defendant 's  counsel  says  it  is  usurpation 
for  the  court  to  hold,  as  a  matter  of  law,  that  there  is  a  con- 
tract and  a  promise  when  all  the  evidence  in  the  case  shows 
that  there  was  not  a  contract,  nor  the  semblance  of  one.  It 
is  doubtless  a  legal  fiction,  invented  and  used  for  the  sake  of 
the  remedy.  If  it  was  originally  usurpation,  certainly  it  has 
now  become  very  inveterate,  and  firmly  fixed  in  the  body  of 
the  law 

"Illustrations  might  be  multiplied,  but  enough  has  been 
said  to  show  that  when  a  contract  or  promise  implied  by  law 
I?  spoken  of,  a  very  different  thing  is  meant  from  a  contract 
in  fact,  whether  express  or  tacit.  The  evidence  of  an  actual 
contract  is  generally  to  be  found,  either  in  some  writing  made 
by  the  parties,  or  in  verbal  communications  which  passed 
between  them,  or  in  their  acts  and  conduct  considered  in  the 
light  of  the  circumstances  of  each  particular  case.  A  contract 
implied  by  law,  on  the  contrary,  rests  upon  no  evidence.  It 
has  no  actual  existence;  it  is  simply  a  mythical  creation  of 
the  law.  The  law  says  that  it  shall  be  taken  that  there  was  a 
promise   when,   in  *^"  point  of  fact,   there   was  none.     Of 
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course,  this  is  not  good  logic,  for  the  obvious  and  sufficient 
reason  that  it  is  not  true.  It  is  a  legal  fiction,  resting  wholly 
for  its  support  on  a  plain  legal  obligation  and  a  plain  legal 
right.  If  it  were  true,  it  would  not  be  a  fiction.  There  is 
a  class  of  legal  rights,  with  their  correlative  legal  duties, 
analogous  to  the  obligationes  quasi  ex  contj*actu  of  the  civil 
law,  which  seem  to  lie  in  the  region  between  contracts  on 
the  one  hand  and  torts  on  the  other,  and  to  call  for  the  ap- 
plication of  a  remedy  not  strictly  furnished  either  by  actions 
ex  contractu  or  actions  ex  delicto.  The  common  law  supplies 
no  action  of  duty,  as  it  does  of  assumpsit  and  trespass;  and 
hence  the  somewhat  awkward  contrivance  of  this  fiction  to 
apply  the  remedy  of  assumpsit  where  there  is  no  true  con- 
tract, and  no  promise  to  support  it." 

This  subject  is  fully  discussed  in  Beach  on  the  Modern 
Law  of  Contracts,  639  et  seq.,  and  2  Page  on  Contracts,  sec- 
tion 771  et  seq.  One  phase  in  the  law  of  implied  contracts 
was  considered  in  the  case  of  Lewis  v.  Lewis,  75  Ark.  191,  87 
S.  W.  134. 

In  its  practical  application,  it  sustains  recovery  for  physi- 
cians and  nurses  who  render  services  for  infants,  insane  per- 
sons and  drunkards :  2  Page  on  Contracts,  sees.  867,  897,  906. 
And  services  rendered  by  physicians  to  persons  unconscious 
or  helpless  by  reason  of  injury  or  sickness  are  in  the  same 
situation  as  those  rendered  to  persons  incapable  of  contract- 
ing, such  as  the  classes  above  described :  Raoul  v.  Newman,  59 
Ca.  408;  Meyer  v.  Supreme  Lodge,  178  N.  Y.  63,  64  L.  R.  A. 
839. 

The  court  was  therefore  right  in  giving  the  instruction  in 
question. 

2.  The  defendant  sought  to  require  the  plaintiff  to  prove, 
in  addition  to  the  value  of  the  services,  the  benefit,  if  any,  de- 
rived by  the  deceased  from  the  operation,  and  alleges  error  in 
the  court  refusing  to  so  instruct  the  jury.  The  court  was 
right  in  refusing  to  place  this  burden  upon  the  physicians. 
The  same  question  was  considered  in  Ladd  v.  Witte,  116  Wis. 
35,  92  N.  W.  365,  where  the  court  said:  "That  is  not  at  all  the 
test.  So  that  a  surgical  operation  be  conceived  and  per- 
formed with  due  skill  and  care,  the  price  to  be  paid  therefor 
does  not  depend  upon  the  result.  The  event  so  generally 
lies  with  the  forces  of  nature  that  all  intelligent  men  know 
and  understand  that  the  surgeon  is  not  ^"^  responsible  there- 
for.   In  absence  of  express  agreement,  the  surgeon,  who  brings 


July,  1907.]  COTNAM  V.  Wisdom.  161 

to  such  a  service  due  skill  and  care  earns  the  reasonable  and 
customary  price  therefor,  whether  the  outcome  be  beneficial 
to  the  patient  or  the  reverse. ' ' 

3.  The  court  permitted  to  go  to  the  jury  the  fact  that  Mr. 
Harrison  was  a  bachelor,  and  that  his  estate  would  go  to  his 
collateral  relatives,  and  also  permitted  proof  to  be  made  of 
the  value  of  the  estate,  which  amounted  to  about  eighteen 
thousand  five  hundred  dollars,  including  ten  thousand  dol- 
lars from  accident  and  life  insurance  policies. 

There  is  a  conflict  in  the  authorities  as  to  whether  it  is 
proper  to  prove  the  value  of  the  estate  of  a  person  for  whom 
medical  services  were  rendered,  or  the  financial  condition  of 
the  person  receiving  such  services.  In  Robinson  v.  Campbell, 
47  Iowa,  625,  it  was  said:  "There  is  no  more  reason  why  this 
charge  should  be  enhanced  on  account  of  the  ability  of  the 
defendants  to  pay  than  that  the  merchant  should  charge  them 
more  for  a  yard  of  cloth,  or  the  druggist  for  filling  a  pre- 
scription, or  a  laborer  for  a  day's  work."  On  the  other 
hand,  see  Haley's  Succession,  50  La.  Ann.  840,  24  South. 
285,  and  Lange  v.  Kearney,  4  N.  Y.  Supp.  14,  which  was 
affirmed  by  the  court  of  appeals,  127  N.  Y.  676,  28  N.  E.  255, 
holding  that  the  financial  condition  of  the  patient  may  be  con- 
sidered. 

Whatever  may  be  the  true  principle  governing  this  matter 
in  contracts,  the  court  is  of  the  opinion  that  the  financial  con- 
dition of  a  patient  cannot  be  considered  where  there  is  no  con- 
tract and  recovery  is  sustained  on  a  legal  fiction  which  raises  a 
contract  in  order  to  afford  a  remedy  which  the  justice  of  the 
case  requires. 

In  Morrissett  v.  Wood,  123  Ala.  384,  82  Am.  St.  Rep.  127, 
26  South.  307,  the  court  said:  "The  trial  court  erred  in 
admitting  testimony  as  to  the  value  of  the  patient's  estate, 
against  the  objection  of  the  defendant.  The  inquiry  was  as 
to  the  value  of  the  professional  services  rendered  by  the 
plaintiff  to  the  defendant's  testator,  and,  as  the  case  was 
presented  below,  the  amount  or  value  of  the  latter 's  estate 
sould  shed  no  legitimate  light  upon  this  issue  nor  aid  in  its 
elucidation.  The  cure  or  amelioration  of  disease  is  as  im- 
portant to  a  poor  man  as  it  is  to  a  rich  one,  anil,  prima  facie 
at  least,  the  services  rendered  the  one  are  of  the  same  value  as 
the  same  services  rendered  to  the  other.  If  there  was  a  recog- 
nized usage  obtaining  '""^  in  the  premises  here  involved  to 
graduate  professional  chariros  with  reference  to  the  financial 
Am.  St.  Rep.,  Vol.  119—11 
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condition  of  the  person  for  whom  such  services  are  rendered, 
which  had  been  so  long  established  and  so  universally  acted 
upon  as  to  have  ripened  into  a  custom  of  such  character  that 
it  niiglit  be  considered  that  these  services  were  rendered  and 
accepted  in  contemplation  of  it,  there  is  no  hint  of  it  in  the 
evidence." 

There  was  evidence  in  this  case  proving  that  it  was  custom- 
ary for  physicians  to  graduate  their  charges  by  the  ability  of 
the  patient  to  pay,  and  hence,  in  regard  to  that  element,  this 
case  differs  from  the  Alabama  case.  But  the  value  of  the 
Alabama  decision  is  the  reason  given  which  may  admit  such 
evidence,  viz.,  because  the  custom  would  render  the  financial 
condition  of  the  patient  a  factor  to  be  contemplated  by  both 
parties  when  the  services  were  rendered  and  accepted. 

The  same  thought,  differently  expressed,  is  found  in  Lange 
V.  Kearney,  4  N.  Y.  Supp.  14. 

This  could  not  apply  to  a  physician  called  in  an  emergency 
by  some  bystander  to  attend  a  stricken  man  whom  he  never 
saw  or  heard  of  before ;  and  certainly  the  unconscious  patient 
could  not,  in  fact  or  in  law,  be  held  to  have  contemplated  what 
charges  the  physician  might  properly  bring  against  him.  In 
order  to  admit  such  testimony,  it  must  be  assumed  that  the 
surgeon  and  patient  each  had  in  contemplation  that  the  means 
of  the  patient  would  be  one  factor  in  determining  the  amount 
of  the  charge  for  the  services  rendered.  While  the  law  may 
admit  such  evidence  as  throwing  light  upon  the  contract  and 
indicating  what  was  really  in  contemplation  when  it  was  made, 
yet  a  different  question  is  presented  when  there  is  no  contract 
to  be  ascertained  or  construed,  but  a  mere  fiction  of  law  cre- 
ating a  contract  where  none  existed  in  order  that  there  might 
be  a  remedy  for  a  right.  This  fiction  merely  requires  a  rea- 
sonable compensation  for  the  services  rendered.  The  services 
are  the  same,  be  the  patient  prince  or  pauper,  and  for  them 
the  surgeon  is  entitled  to  fair  compensation  for  his  time,  ser- 
vice and  skill.  It  was,  therefore,  error  to  admit  this  evi- 
dence and  to  instruct  the  jury  in  the  second  instruction  that 
in  determining  what  was  a  reasonable  charge  they  could  con- 
sider the  * '  ability  to  pay  of  the  person  operated  upon. ' ' 

*®*  It  was  improper  to  let  it  go  to  the  jury  that  Mr.  Har- 
rison was  a  bachelor,  and  that  his  estate  was  left  to  nieces  and 
nephews.  This  was  relevant  to  no  issue  in  the  case,  and  its 
fiffect  might  well  have  been  prejudicial.  While  this  verdict  is 
no  higher  than  some  of  the  evidence  would  justify,  yet  it  is 
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much  higher  than  some  of  the  other  evidence  would  justify, 
and  hence  it  is  impossible  to  say  that  this  was  a  harmless  error. 
Judgment  is  reversed  and  cause  remanded. 

Justices  Battle  and  Wood  concur  in  sustaining  the  recov- 
ery and  in  holding  that  it  was  error  to  permit  the  jury  to 
consider  the  fact  that  his  estate  would  go  to  collateral  heirs, 
but  they  do  not  concur  in  holding  that  it  was  error  to  admit 
evidence  of  the  value  of  the  estate  and  instructing  that  it 
might  be  considered  in  fixing  the  charge. 


A  Physician  may  Eecover  for  His  Services,  although  he  was  mistaken 
in  his  treatment,  provided  he  was  not  negligent  or  unskillful:  Ely 
V.  Wilbur,  49  N.  J.  L.  685,  60  Am.  Eep.  668.  He  does  not  warrant 
or  insure  a  successful  conclusion  of  his  services:  Leighton  v.  Sargent, 
27  N.  H.  460,  59  Am.  Dec.  388;  note  to  Gillette  v.  Tucker,  93  Am. 
St.  Kep,  659.  As  to  whether  value  of  a  patient's  estate  can  be 
taken  into  consideration  in  determining  the  reasonable  value  of  a 
physician's  services,  see  Morrissett  v.  Wood,  123  Ala.  384,  82  Am. 
St.  Kep.  127. 

Ordinarily,  a  Patient  miwt  ie  Consulted  and  his  consent  obtained  be- 
fore a  physician  has  any  right  to  operate  on  him:  Mohr  v.  Williams, 
95  Minn.  261,  111  Am.  St.  Bep.  462. 
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UNION  COLLECTION  COMPANY  v.  BUCKMAN. 

[150  Cal.  159,  88  Pac.  708.] 

GAMBLING  NOTES. — When  the  consideration  of  a  promissory 
note  ia  an  indebtedness  for  money  lost  at  a  gambling  game  in  a 
gambling-house,  it  is  against  public  policy,  and  no  recovery  can  be 
had  thereon,     (p.  166.) 

GAMBLING  NOTES. — An  Assignee  of  a  Non-negotiable  Note 
given  for  a  gambling  debt  is  in  no  better  a  position  than  the  original 
payee,     (pp.  106,  167.) 

NEGOTIABLE  GAMBLING  NOTES— Burden  of  Proof  .—Where 
an  action  is  brought  by  an  indorsee  of  a  negotiable  note,  and  it  is 
shown  that  the  consideration  is  illegal,  the  plaintiff  must  assume  the 
burden  of  proving  that  he  took  without  notice,  before  maturity,  and 
for  value,     (p.  167.) 

GAMBLING  NOTES — Renewals  of. — When  a  non-negotiable 
note  has  been  given  for  a  gambling  debt,  like  notes  given  as  renewals 
have  no  more  validity  than  the  original  note.     (p.  167.) 

COMPROMISES  of  a  Doubtful  Claim  Asserted  and  Maintained 
in  Good  Faith  constitute  sufficient  consideration  for  a  new  promise, 
though  it  may  ultimately  be  found  that  the  complainant  could  not 
have  prevailed,     (p.  168.) 

COMPROMISE  of  a  Pending  Action  on  a  Claim  Wholly  With- 
out Foundation  and  known  by  the  claimant  to  be  so  is  not  a  sufficient 
consideration  for  a  new  promise,     (p.  168.) 

COMPROMISE  of  a  Pending  Action  on  a  Claim  Based  on  an 
Unlawful  Consideration,  as,  for  Instance,  a  Gambling  Dsbt,  is  not  a 
sufficient  consideration  to  support  a  new  promise,     (pp.  168,  169.) 

CONTRACTS,  ILLEGAL. — Courts  will  not  Entertain  an  Action 
in  Affirmance  of  an  illegal  contract,  though  the  party  against  whom 
relief  is  sought  makes  no  objection  on  the  ground  of  the  illegality,  or 
expressly  waives  it.     (pp.  168,  169.) 

GAMBLING  DEBTS. — The  Holder  of  a  Non-negotiable  Note 
Given  for  a  Gambling  Debt,  though  he  has  no  notice  of  the  circum- 
Btanrrs  undir  which  it  was  given,  cannot  recover  thereon,  nor  upon 
any  note  given  in  renewal  thereof,  nor  upon  any  note  given  in  com- 
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promise   of   an    action   founded   upon   the    original   note    or   any    re- 
newal thereof,     (p.  171.) 

PEACTICE. — The  Failure  to  Find  upon  Certain  Issues  Made  by 
the  Pleadings  does  not  entitle  a  party  to  a  reversal  if  other  findings 
show  that  the  judgment  must  have  been  against  him,  even  had  find- 
ings been  made  in  his  favor  on  the  other  issues,     (p.  172.) 

J.  S.  Reis,  for  the  appellant. 

William  H.  Chapman  and  E.  G.  Knapp,  for  the  respondent. 

i«o  ANGELLOTTI,  J.  This  action  was  brought  upon 
two  certain  instruments  in  writing,  whereby  defendant  a^eed 
to  pay  to  one  Reid,  plaintiff's  assignor,  four  hundred  and 
ten  dollars  and  interest.  Judgment  went  for  defendant,  and 
plaintiff  appeals  therefrom,  and  from  an  order  denying  its 
motion  for  a  new  trial. 

Defendant  in  his  answer  admitted  the  execution  of  the 
instruments,  but  alleged  that  they  were  given  without  any 
consideration  whatever,  and  solely  for  the  purpose  of  evidenc- 
ing an  alleged  indebtedness  for  money  lost  to  one  McMahon 
at  a  gambling  game,  for  which  alleged  indebtedness  he  had 
given  notice  to  McMahon,  which  had  been  transferred  to  Reid, 
and  in  part  renewal  of  which  he  had  executed  the  instruments 
in  suit.  He  further  alleged  that  Reid  took  and  held  the  Mc- 
Mahon notes  with  full  notice  of  the  circumstances  under  whioh 
they  were  given,  and  that  plaintiff  here  had  the  same  notice. 

Upon  the  trial,  in  support  of  this  defense  and  in  response 
to  the  prima  facie  case  made  by  plaintiff,  the  following  facts 
were  shown  over  the  objection  and  exception  of  plaintiff: 

Defendant,  at  a  gambling-house  in  San  Francisco  and  in  a 
gambling  game  participated  in  by  McMahon,  who  was  a  win- 
ner therein,  lost  some  thirteen  hundred  dollars,  for  which 
amount  he  then  and  there,  at  McMahon 's  request,  gave  to 
McMahon  three  promissory  notes,  which  notes  were  non- 
negotiable  by  reason  of  the  presence  in  each  of  a  stipulation 
for  attorney  fees  in  the  event  of  suit.  The  evidence  is  suffi- 
cient to  support  the  conclusion  of  the  trial  court  that  the 
original  alleged  indebtedness  to  McMahon  was  for  money  lost 
by  defendant  at  this  game  and  won  by  McMahon.  There  was 
no  attempt  whatever  on  the  part  of  plaintiff"  to  rebut  the  evi- 
dence of  defendant  upon  this  proposition.  These  notes  were 
transferred  to  Reid  for  collection.  Reid  testified  that  he  did 
not  represent  McMahon,  but  some  other  undisclosed  person, 
who  was  the  equitable  owner  of  the  notes,  but   this  we  regard 
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as  immaterial.  Reid  subsequently  brought  suit  upon  one  of 
*®*  these  notes  for  five  hundred  dollars.  While  this  action 
was  pending  and  ready  for  trial,  defendant  claiming  that  the 
note  therein  in  suit  and  the  other  two  notes  were  given  solely 
to  settle  a  gambling  debt,  an  agreement  was  entered  into 
between  defendant  and  Reid,  whereunder  a  dismissal  of  the 
suit  was  had  and  the  three  notes  canceled  in  consideration 
of  the  giving  of  four  notes  for  two  hundred  dollars  each  and 
interest  by  defendant  to  Reid.  These  notes  were  also  non- 
negotiable.  Upon  these  notes  one  hundred  dollars  only  has 
been  paid.  Subsequently  Reid  brought  another  action  upon 
two  of  these  notes,  and  this  action  being  at  issue  and  ready 
for  trial,  and  the  defendant  pleading  therein  want  of  consid- 
eration, in  consideration  of  the  dropping  of  the  case  from  the 
calendar  and  its  indefinite  continuance,  and  ultimate  final  dis- 
missal, in  the  event  that  defendant  performed  his  part  of  the 
agreement,  defendant  executed  the  instruments  in  suit,  which 
were  also  non-negotiable  in  form,  and  paid  the  jury  costs. 
He  also,  in  writing,  purported  to  waive  all  defenses  he  might 
have  to  the  claim  of  plaintiff,  and  to  ratify  the  notes  he  had 
given. 

The  findings  of  the  court  were  in  accord  with  the  allega- 
tions of  the  answer. 

The  questions  raised  on  this  appeal  are  presented  by  ex- 
ceptioDS  to  the  rulings  of  the  trial  court  in  admitting  evidence 
as  to  the  validity  of  the  original  notes,  and  by  attacks  on 
certain  findings  of  the  court  on  the  ground  of  insufficiency  of 
evidence  to  sustain  them. 

As  already  stated,  the  evidence  sufficiently  supports  the 
conclusion  of  the  trial  court  that  the  original  notes  were  given 
to  McMahon  by  defendant  solely  to  evidence  an  alleged  indebt- 
edness for  money  lost  by  defendant  to  McMahon  at  a  gambling 
game  in  a  gambling-house.  At  the  outset,  therefore,  it  may 
be  stated  that  it  is  clear  that  under  the  settled  law  of  this 
state  the  consideration  for  such  notes  was  contra  bonos  mores 
and  unlawful  (Civ.  Code,  sees.  1607,  1667),  and  that  Mc- 
Mahon could  not  have  recovered  thereon:  Bryant  v.  Mead, 
1  Cal.  441 ;  Gahan  v.  Neville,  2  Cal.  81 ;  Carrier  v.  Brannan, 
3  Cal.  328;  Fuller  v.  Hutchings,  10  Cal.  523,  70  Am.  Dec. 
746;  Hill  V.  Kidd,  43  Cal.  615;  Gridley  v.  Dorn,  57  Cal.  78, 
40  Am.  Rep.  110. 

It  is  also  plain  that  any  assignee  of  McMahon  of  said  notes 
could  occupy  no  better  position  in  a  suit  on  the  same  than 
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*®®  McMahon  himself.  The  notes  being  non-negotiable,  any 
defense  available  against  McIMahon  would  have  been  available 
against  any  assignee  or  person  claiming  under  McMahon. 
Such  a  contract  on  the  part  of  the  loser  to  pay  the  amount 
of  his  losses  at  a  gambling  game  could  only  be  enforced  if 
negotiable  in  form,  and  then  only  by  an  innocent  purchaser 
before  maturity  for  value. 

It  is  also  well  settled  that  even  in  the  case  of  negotiable 
paper,  where  an  action  is  brought  by  a  subsequent  holder, 
when  it  is  shown  that  the  same  was  obtained  from  the  maker 
by  fraud  or  duress,  or  that  the  consideration  therefor  was 
illegal,  a  prima  facie  case  of  notice  to  such  holder  is  made 
out,  and  the  burden  of  proving  that  he  took  without  notice 
before  maturity  and  for  value  is  thrown  upon  him:  Fuller 
v.  Hutchings,  10  Cal.  523,  70  Am.  Dec.  746;  Graham  v. 
Larimer,  83  Cal.  173,  23  Pac.  286;  Jordan  v.  Grover,  99  Cal. 
194,  33  Pac.  889 ;  Shain  v.  Goodwin,  46  Fed.  564.  See,  also, 
Perkins  v.  Prout,  47  N.  H.  387,  93  Am.  Dec.  449,  and  note. 
It  was  said  in  Graham  v.  Larimer,  83  Cal.  173,  23  Pac.  286, 
quoting  from  Parsons  on  Notes  and  Bills,  that  the  reason  for 
this  rule  is  that  the  presumption  is  that  the  original  party 
who  has  obtained  such  an  instrument,  and  could  not  recover 
upon  it,  will  part  with  it  for  the  purpose  of  enabling  some 
third  party  to  recover  upon  it  for  his  benefit,  and,  quoting 
from  Lord  Campbell,  that  when  the  defendant  has  proved 
fraud  or  illegality  in  the  original  holder,  he  has  raised  a  prima 
facie  presumption  that  the  plaintiff  is  agent  for  that  holder. 
In  the  absence  of  such  rebutting  evidence,  the  finding  must 
be  that  the  plaintiff  in  such  an  action  is  not  a  holder  without 
notice  and  for  value. 

From  what  has  been  said,  it  is  plain  that  the  illegal  con- 
sideration being  made  to  appear,  a  recovery  on  the  original 
notes  could  not  have  been  had  in  an  action  brought  by  ^Ic- 
Mahon,  or  Reid,  or  Reid's  undisclosed  equitable  owner,  or  this 
plaintiff,  and  that  any  action  thereon  would  have  been  with- 
out any  legal  foundation  whatever.  The  same  thing  is  neces- 
sarily true  as  to  any  notes  given  solely  in  renewal  or  in  place 
of  such  original  notes.  ]\Ierely  repeating  a  promise  based 
on  an  illegal  consideration  cannot  give  it  validity. 

Plaintitr,  however,  relies  upon  the  contention  that  the 
compromises  of  the  prior  proceedings  brought  against  defend- 
ant ****  constituted  a  sufficient  legal  consideration  for  the 
instruments  in  suit,  and  barred  all  inquiry  here  as  to  the 
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nature  of  the  original  transaction  between  defendant  and 
McMahon. 

It  cannot,  of  course,  be  successfully  disputed  that  the  com- 
promise of  a  doubtful  claim  asserted  and  maintained  in  good 
faith  constitutes  a  sufficient  consideration  for  a  new  promise, 
even  thoui,'h  it  may  ultimately  be  found  that  the  claimant 
could  not  have  prevailed.  This  is  true  whether  the  claim  be 
in  suit  or  not,  but  the  rule  is  specially  applicable  where  legal 
proceedings  to  enforce  the  asserted  claim  have  been  com- 
menced and  are  pending  and  the  proceedings  are  discontinued 
in  pursuance  of  such  compromise:  See  Spielberger  v,  Thomp- 
son, 131  Cal.  55,  63  Pac.  132,  678 ;  McClure  v.  McClure,  100 
Cal.  339,  34  Pac.  822;  Rohrbacher  v.  Aitkin,  145  Cal.  485, 
78  Pac.  1054.  As  to  the  effect  of  a  compromise  of  a  pending 
action,  some  general  language  of  such  nature  has  been  used 
by  some  text-writers  and  courts  as  would,  taken  alone,  war- 
rant the  contention  of  plaintiff  that  the  compromise  of  the 
action  in  any  case  constitutes  a  sufficient  consideration  for  a 
new  promise  and  is  a  bar  to  all  inquiry  as  to  the  merits  of  the 
original  claim:  See  Beach  on  Modern  Law  of  Contracts,  sec. 
177.  Such,  undoubtedly,  should  ordinarily  be  the  effect  of 
a  compromise  agreement  made  in  good  faith  of  a  claim  hon- 
estly asserted,  for  it  is  the  policy  of  the  law  to  discourage 
litigation  and  allow  the  parties  to  settle  their  bona  fide  dis- 
putes amicably.  An  examination  of  the  authorities,  however,^ 
discloses  the  fact  that  it  has  generally  been  recognized  that 
to  make  a  compromise  of  a  claim,  even  though  the  same  be 
in  suit,  sufficient  to  constitute  a  consideration  for  a  new  prom- 
ise, the  claim  must  not  be  wholly  without  foundation  and 
known  to  the  claimant  to  be  so:  See  6  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  714;  8  Cyc.  503,  505,  507,  509;  9  Cyc.  346;  Beach 
on  Modem  Law  of  Contracts,  sec.  176;  Emery  v.  Royal,  117 
Ind.  299,  20  N.  E.  150 ;  Pitkins  v.  Noyes,  48  N.  H.  294,  97 
Am.  Dec.  615,  2  Am.  Rep.  218 ;  Cruetz  v.  Heil,  89  Ky.  429, 
12  S.  W.  626 ;  Everingham  v.  Meighan,  55  Wis.  354,  13  N.  W. 
269 ;  Grandin  v.  Grandin,  49  N.  J.  L.  508,  60  Am.  Rep.  642, 
9  Atl.  756 ;  Gould  v.  Armstrong,  2  Hall,  290.  An  examination 
of  the  cases  cited  by  Mr.  Beach  in  support  of  the  rule  stated 
by  him  in  section  177  of  his  Modem  Law  of  Contracts  show* 
that  in  many  of  those  cases  ^*^  the  courts  were  careful  to 
state  that  there  was  no  fraud  or  want  of  good  faith  on  the 
part  of  the  plaintiff  in  the  prosecution  of  the  original  action 
which  was  compromised,  while  in  the  other  cases  the  state- 
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ment  sustaining  the  literal  text  was  purely  obiter.  In  I\Ic- 
Clure  V.  McClure,  100  Cal.  339,  34  Pac.  822,  this  court  quoted 
approvingly  from  Wharton  on  Contracts,  section  533,  as  fol- 
lows: "As  has  been  incidentally  noticed,  a  promise  to  com- 
promise a  claim  utterly  unfounded  will  not  be  regarded  as 

a  valid  consideration It  is  otherwise  when  a  suit  is 

brought  boqa  fide  on  probable  cause;  and  a  promise  to  com- 
promise such  suit  is  a  valid  consideration,  even  though  the 
suit  should  be  held  to  be  unfounded. ' ' 

But  whatever  may  be  the  law  as  to  cases  involving  no 
question  of  illegality,  it  is  very  clear  that  the  rule  contended 
for  by  plaintiff  as  to  the  effect  of  a  compromise  of  an  action 
can  have  no  application  where  the  claim  involved  therein  was 
wholly  based  upon  an  unlawful,  as  distinguished  from  a 
merely  insufficient,  consideration. 

There  is  no  better  settled  rule  of  law  than  the  one  to  the 
effect  that  the  courts  will  not  entertain  any  action  in  affirm- 
ance of  an  illegal  contract.  As  was  said  in  Hill  v.  Kidd,  43 
Cal.  615:  "It  is  equally  well  settled  that  no  action  in  affirm- 
ance of  an  illegal  contract  can  be  maintained.  When  parties 
make  such  contracts,  they  must  rely  upon  the  good  faith  of 
those  with  whom  they  deal  for  their  performance,  and  that 
failing  they  are  denied  all  redress":  See  note  to  Chateau  v. 
Singla,  114  Cal.  91,  55  Am.  St.  Rep.  66.  This  universally 
acknowledged  rule  is  not  based  upon  any  consideration  for  the 
party  against  whom  the  relief  is  sought,  and  who  will  be  ben- 
efited by  the  refusal  of  the  court  to  grant  the  same,  but  upon 
considerations  of  sound  public  policy.  As  said  in  Kreamer  v. 
Earl,  91  Cal.  112,  27  Pac.  735,  "it  is  not  for  the  sake  of  the 
party  who  is  benefited  by  the  intervention,  but  for  the  sake 
of  the  law  itself,"  that  a  court  refuses  to  allow  the  law  and 
the  machinery  of  the  courts  to  be  made  use  of  for  the  en- 
forcement of  illegal  contracts,  and  leaves  the  parties  precisely 
where  it  finds  them,  under  the  rule  expressed  in  the  maxim, 
"Ex  turpi  causa  non  oritur  actio."  It  is,  therefore,  settled 
that  the  failure  of  the  party  against  whom  such  relief  is  sought 
to  make  objection  upon  the  ground  of  illegality,  or  the  waiver 
of  such  objection  by  him,  or  even  his  express  ****  consent 
that  the  court  may  enforce  such  illegal  contract,  will  not  jus- 
tify a  court  in  enforcing  the  same.  The  iDegality  appearing, 
the  court  will  sua  sponte  withhold  all  relief:  See  Kreamer  v. 
Earl,  91  Cal.  112,  27  Pac.  735;  Ball  v.  Putnam,  123  Cal.  134, 
55  Pac.  773;  9  Cyc.  550.     In  Ball  v.  Putnam  this  court,  after 
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saying  that  there  was  evidence  tending  to  show  that  the  con- 
tract which  lay  at  the  bottom  of  all  the  transactions  between 
the  parlies  was  a  contract  void  as  against  public  policy,  said: 
"Enough  appears  to  call  for  a  rigid  inquiry  by  the  trial  judge, 
and  if,  after  such  injury,  the  evidence  elicited  leads  hira  to 
believe  that  such  is  the  fact,  he  will  withhold  all  relief  in  this 
.  action,  for  a  contract  which  is  against  public  policy,  good 
morals,  or  the  express  mandate  of  the  law  cannot  be  made 
the  basis  of  any  action,  legal  or  equitable.  Neither  the  silence 
nor  consent  of  the  parties  to  it  justifies  the  Court  in  retaining 
jurisdiction  of  such  an  action." 

It  would  seem  to  necessarily  be  the  case  under  this  well- 
settled  rule  that  no  action  of  the  parties  or  their  assignees 
can  so  validate  an  illegal  contract  as  to  justify  a  court  in 
enforcing  it  where  its  illegality  appears.  An  attempted  com- 
promise of  a  claim  based  on  such  a  contract,  whether  before 
or  after  institution  of  action  thereon,  would  be  simply  an  act 
of  the  parties  looking  to  the  complete  or  partial  ratification 
of  the  illegal  contract,  and  which  could  in  no  way  affect  the 
power  of  the  court  to  refuse  to  allow  itself  to  be  used  as  the 
instrument  for  its  enforcement.  We  have  been  unable  to 
find  any  case  holding  that  a  compromise  of  a  claim  based  on 
such  a  contract  is  supported  by  a  legal  consideration  and  will 
be  enforced  by  the  courts,  and  it  appears  to  us  that  any  such 
holding  would  be  in  defiance  of  the  well-settled  rule  under 
discussion  and  contrary  to  every  consideration  of  public  pol- 
icy. It  would  furnish  an  easy  method  by  which  the  parties 
to  an  illegal  contract  might  by  their  mere  stipulation  validate 
the  same,  and  make  it  compulsory  upon  the  courts  to  there- 
after enforce  it,  although  its  illegality  was  clearly  made  to 
appear.  This  cannot  be  the  law.  A  court  will  not  thus  allow 
itself  to  be  made,  as  has  been  said,  "the  handmaid  of  iniq- 
uity." 

It  was  held  in  Everingham  v.  Meighan,  55  Wis.  354,  13 
N.  W.  269,  that  no  compromise  by  the  parties  of  differences 
****  in  respect  to  clearly  illegal  contracts  and  transactions  can 
purge  them  and  produce  a  valid  claim.  The  contract  there 
involved  was  a  gambling  contract.  The  case  of  Reed  v. 
Brewer  (Tex.  Civ.  App.),  36  S.  W.  99,  is  squarely  in  point. 
The  action  there  was  upon  notes  given  in  settlement  of  a  suit 
brought  upon  an  illegal  contract,  and  it  was  held  that  the 
agreement  of  compromise  did  not  so  change  and  purify  the 
transaction  as  to  relieve  it  of  its  vice  and  illegality.     Quoting 
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Bishop  on  Contracts,  the  court  said :  "  A  contract  executed  in 
consideration  of  a  previous  illegal  one,  or  in  compromise  of 
differences  growing  out  of  it,  is  like  that  whereon  it  rests, 
illegal  and  incapable  of  being  enforced."  These  decisions 
appear  to  us  to  be  in  accord  with  the  rule  under  discussion, 
and,  as  already  said,  we  have  found  no  case  holding  to  the 
contrary.  * 

Under  the  rule  which  we  hold  applicable  here,  it  would 
seem  that  the  question  as  to  whether  Reid  or  the  "undisclosed 
equitable  owner,"  whom  he  testified  that  he  represented,  had 
actual  notice  of  the  circumstances  under  which  the  McMahon 
notes  were  given,  was  entirely  immaterial  in  this  controversy. 
Those  notes,  as  already  stated,  were  not  negotiable,  and  the 
successors  of  McMahon  took  them  subject  to  any  objection 
that  might  be  made  to  their  validity.  They  stand  here  in 
the  shoes  of  Mc]\Iahon,  and  any  answer  to  a  claim  based 
thereon  that  would  have  been  available  against  him  is  avail- 
able against  them.  This  includes  not  only  such  defenses  as 
might  seasonably  be  urged  by  the  maker  of  the  notes,  but  also 
Buch  objections  to  the  enforcement  of  the  claim  on  the  ground 
of  illegality  as  might  appear  to  the  courts  when  an  attempt 
was  made  to  enforce  it.  They  took  the  notes  with  knowledge, 
conclusively  imputed  to  them,  that  if  they  were  ultimately 
found  to  be  based  upon  an  illegal  consideration,  there  could 
be  no  recovery  thereon,  and  that  the  maker  of  the  notes  could 
not  by  any  agreement  of  ratification  or  compromise  render 
them  or  instruments  given  in  place  thereof  enforceable  by  the 
courts,  when  their  illegality  should  be  made  to  appear.  The 
defense  of  want  of  notice  of  the  illegality  of  a  contract  is 
available  only  where  the  contract  is  a  negotiable  instrument 
in  the  hands  of  one  who  has  acquired  it  for  value  before 
maturity  and  in  the  ordinary  course  of  business:  See  Ilaight 
V.  Joyce,  2  Cal.  64,  56  Am.  Dec.  311;  Fuller  v.  Hutchings, 
10  Cal.  523,  70  Am.  Dec.  746;  Eames  v.  Crosier,  101  Cal. 
^^"^  260,  35  Pac.  873.  It  is  therefore  unnecessary  to  deter- 
mine whether  the  evidence  shows  that  Reid  had  actual  notice 
of  the  invalidity  of  the  notes  at  the  time  they  were  transferred 
to  him.  It  may,  however,  be  stated  that  the  evidence  was 
certainly  sufficient  to  sustain  a  finding  that  he  had  full  notice 
of  the  claim  of  defendant  in  this  regard  prior  to  the  first 
attempt  at  compromise,  and  that  he  made  the  comi)romise 
with  knowledge  imputed  to  him  of  the  fact  that  the  original 
notes  were  based  on  an  unlawful  consideration. 
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Under  the  views  we  have  expressed,  the  trial  court  did  not 
err  in  admitting  the  testimony  objected  to,  and  the  evidence 
was  sulTicient  to  support  the  findings  in  so  far  as  the  same  are 
essential  to  the  validity  of  the  judgment. 

Complaint  is  made  by  plaintiff  that  the  trial  court  failed  to 
find  upon  certain  affirmative  defenses  tendered  by  the  an- 
swer— viz.,  one  of  former  action  pending,  and  another  of  a 
previous  order  or  judgment  decreeing  the  instruments  in  suit 
to  be  void  and  of  no  effect.  The  failure  to  find  on  the  issues 
thus  tendered  could  not  prejudicially  affect  plaintiff  here,  in 
view  of  the  other  findings  which  make  it  essential  that  judg- 
ment should  go  against  him,  even  had  findings  been  made  in 
his  favor  on  these  issues. 

The  judgment  and  order  are  affirmed. 

Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  McFarland,  J.,  and 
Beatty,  C.  J.,  concurred. 


DEFENSES  TO  NOTES  AND  OTHEE  OBLIGATIONS  GIVEN  FOR 
GAMBLING  DEBTS. 
I.  Defenses  at  Common  Law,  122. 

II.  Modem  Doctrine. 

a>.  As  Between  the  Original  Parties,  173. 

b.  As  Against  an  Assignee  with  Notice,  175. 

c.  As  Against  Assignee  Who  Is  Bona  Fide  Holder,  176. 

d.  Presumption  as  to  Bona  Fides,  178. 

ni.  Defenses  to  Obligations  Given  to  Secure  Loans  for  Gambling  Pur- 
poses. 

a.  In    General,  178. 

b.  When  Securities  were  Given  by  Loser  to  One  Who  Loaned 

Money  to  Pay  His  Losses,  179. 

IV.  Defenses  to  Contracts  and  Conveyances  Collateral  to  Gambling 
Transactions. 

a.  In  General,  179. 

b.  BUls  of  Sale,  179. 

c.  Conveyances  of  Land,  180. 

d.  Judginents,  180. 

V.  Renewals  and  Compromises,  180. 
VI.  Defenses  in  Equity,  180. 

I.    Defenses  at  Common  Law. 

iJnder  the  common  law  gambling  contracts  were  valid,  and  hence 
the  fact  that  an  action  was  based  on  an  obligation  given  for  a  gam- 
bling consideration  was  no  defense.  The  early  English  courts  were 
loth  to  recognize  the  common-law  principle  regarding  the  validity  of 
obligations  of  this  character,  but  any  attempt  to  recognize  a  defense 
on  the  ground  of  illegality  of  consideration,  because  the  note  or  other 
obligation  was  founded  on  a  gambling  transaction,  was  finally  aban- 
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doned.  It  was  said  by  Lord  Campbell  in  Thackoorsegdess  v.  Dhond- 
mull,  6  Moore  P.  C.  300,  4  Moore  Ind.  App.  339,  12  Jur.  315:  "I 
regret  to  say  that  we  are  bound  to  consider  the  common  law  of 
England  to  be,  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is 
laid,  if  it  be  not  against  the  interest  or  feelings  of  third  persons, 
and  does  not  lead  to  indecent  evidence  and  is  not  contrary  to  public 
policy.  I  look  with  concern,  and  almost  with  shame,  on  the  subter- 
fuges and  contrivances  and  evasions  to  which  judges  in  England  long 
resorted,  in  struggling  against  this  rule."  As  to  whether  the  common 
law  on  this  question  should  be  recognized  by  the  American  courts 
in  the  absence  of  any  statute,  the  courts  of  this  country  were  divided. 
Some  held  that  the  rule  at  common  law  was  not  applicable  under 
American  institutions  and  conditions,  and  that  an  obligation  given 
upon  a  gambling  consideration  was  not  enforceable  here,  even  under 
the  common  law:  Eldred  v.  Malloy,  2  Colo.  320,  20  Am.  Eep.  752; 
Boughner  v.  Meyer,  5  Colo.  71,  40  Am.  Rep.  139;  Wheeler  v.  Spencer, 
15  Conn.  28;  Cleveland  v.  Wolff,  7  Kan.  184;  Stacey  v.  Foss,  19  Me. 
335,  36  Am.  Dec,  755;  Ball  v.  Gilbert,  12  Met.  (Mass.)  397;  Love  v. 
Harvey,  114  Mass.  80;  Wilkinson  v.  Towsley,  16  Minn.  299,  10  Am. 
Rep.  139;  Beattie  v.  Hoyt,  3  Mont.  140;  Hoit  v.  Hodge,  6  N.  H.  104. 
25  Am.  Dec.  451;  Winchester  v.  Nutter,  52  N,  H.  507,  13  Am.  Rep. 
93;  Bernard  v.  Taylor,  23  Or.  416,  37  Am.  St.  Rep.  693,  and  note, 
31  Pac.  968,  18  L.  R.  A.  859;  Edgell  v.  McLaughlin,  6  Whart.  (Pa.) 
176,  36  Am.  Dec.  214;  Waugh  v.  Beck,  114  Pa.  422,  60  Am.  Eep.  354, 
6  Atl.  923;  Stoddard  v.  Martin,  1  R.  L  1,  19  Am.  Dee.  643;  Rice  v. 
Gist,  1  Strob.  (S.  C.)  82;  Noyes  v.  Spaulding,  27  Vt.  420.  Others  held 
that  such  obligations  were  valid  and  enforceable:  Tindall  v.  Childress, 
2  Stew.  &  P.  (Ala.)  250;  Jeffrey  v.  Ficklin,  3  Ark.  227,  36  Am.  Dec. 
456;  Johnson  v.  Fall,  6  Cal.  359,  65  Am.  Dec.  518;  Johnston  v.  Russell, 
37  Cal.  670;  Porter  v.  Sawyer,  1  Harr.  (Del.)  517;  Ross  v.  Green,  4 
Harr.  (Del.)  308;  Dewees  v.  Miller,  5  Harr.  (Del.)  347;  Smith  v. 
Smith,  21  111.  244,  74  Am.  Dec.  100;  Beadles  v.  Bliss,  27  HI.  320. 
81  Am.  Dec.  231;  Sipe  v.  Finarty,  6  Iowa,  394;  Greathouse  v.  Thock- 
morton,  7  J.  J.  Marsh.  (N.  Y.)  16;  Waddle  v.  Loper,  1  Mo.  635;  Mul- 
ford  V,  Bowcn,  9  N.  J.  L.  315;  Trenton  etc.  Ins.  Co.  v.  Johnson,  24 
N.  J.  L.  576;  Bunn  v.  Riker,  4  Johns.  (N.  Y.)  426,  4  Am.  Dec.  292; 
Campbell  v.  Richardson,  10  Johns.  (N.  Y.)  406;  Zeltner  v.  Irwin,  25 
N.  Y.  App.  Div.  228,  49  N.  Y.  Supp.  337;  Brown  v.  Brady's  Admr., 
6  N.  C.  117;  Morgan  v.  Richards,  1  Browne  (Pa.),  171;  Smith  v. 
Brown,  3  Tex.  360,  49  Am.  Dec.  748;  Harding  v.  Walker,  11  Fed. 
Cas.  No.  6050a,  Hempst.  53. 

n.    Modern   Doctrine, 
a.    As  Between  the  Original  Parties. — In  England,  by  statnte   (9 
Anne,    c.    14),    all    gambling    contracts    wore    declared    void.     Similar 
statute!  have  been  passed  in  almost  every  state  in  this  country,  and 
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now  inch  contract!  are  nniversally  declared  contra  bonos  mores  and 
invalid;  and  the  illegality  of  consideration  is  a  good  defense  both  in 
England  and  America,  as  between  the  parties,  in  all  actions  founded 
on  obligations  given  in  consideration  of  a  gambling  debt:  Trammell 
V.  Gordon,  11  Ala.  656;  Brewer  v.  Morgan,  13  Ala.  551;  Finn  v.  Bar- 
clay, 15  Ala.  626;  Hawley  v.  Bibb,  69  Ala.  52;  Fuller  v.  Hutching,  10 
Cal.  523,  70  Am.  Dec.  746;  Qridley  v.  Dorn,  57  Cal.  78,  40  Am.  Eep. 
110;  Union  Collection  Co.  v.  Buckman,  150  Cal.  159,  ante,  p.  164, 
88  Pac.  708,  9  L.  R.  A.,  N.  S.,  568;  Boughner  v.  Meyer,  5  Colo. 
71,  40  Am.  Rep.  139;  Justh  v.  Holliday,  2  Mackey  (D.  C),  346;  Cun- 
ningham V.  National  Bank  of  Augusta,  71  Ga.  400,  51  Am.  Rep.  266; 
Benson  v.  Dublin  Warehouse  Co.,  99  Ga.  303,  25  S.  E.  645;  Little  v. 
etokeloy,  99  Ga.  306,  25  S.  E.  650;  Brown  v.  Alexander,  29  111,  App. 
626;  International  Bank  v.  Van  Kirk,  39  111.  App.  23;  Treat  v.  Syn- 
decker,  92  111.  App.  458;  Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St. 
Rep.  23,  18  N.  E.  687,  5  L.  R.  A.  432;  Davis  v.  Davis,  119  Ind.  511, 
21  N.  E.  1112;  Schmueckle  v.  Waters,  125  Ind.  265,  25  N.  E.  281; 
Chambers  v.  Simpson's  Admr.,  1  T.  B.  Mon.  (Ky.)  112;  Thompson  v. 
Moore,   4   T.   B.   Mon.    (Ky.)     79;    Standeford's   Admr.   v.   Schultz,   5 

B.  Mon.  (Ky.)  581;  Brittain  v.  Duling,  15  B.  Mon.  (Ky.),  138; 
Clark  v.  Havens,  1  A.  K.  Marsh.  (Ky.),  198;  Spies  v.  Eosenstock, 
87  Md.  14,  39  Atl.  268;  Murphy  v.  Rogers,  151  Mass.  118,  24  N. 
E.  35;  Bride  v.  Clark,  161  Mass.  130,  36  N.  E.  745;  MeNamara  v. 
Gargctt,  68  Mich.  454,  13  Am.  St.  Rep.  355,  36  N.  W.  218;  McAuley 
V.  Mardis,  Walk.  (Miss.)  307;  Crawford  v.  Storms,  41  Miss.  540;  Virden 
V.  Murphy,  78  Miss.  515,  28  South.  851;  Woolfolk  v.  Duncan,  80  Mo. 
App.  421;  Sprague  v.  Warren,  26  Neb.  326,  41  N.  W.  1113,  3  L.  R. 
A.  679;  Cutler  v.  Welsh,  43  N.  H.  497;  Lansing  v.  Lansing,  8  Johns. 
(N.  Y.)  454;  Denniston  v.  Cook,  12  Johns.  (N.  Y.)  376;  HoUingsworth 
V.  Moulton,  53  Hun,  91,  6  N.  Y.  Supp.  362;   Gooch  v.  Faucett,  122  N, 

C.  270,  29  S.  E.  362,  39  L.  R.  A.  835;  Lagonda  Nat.  Bank  v.  Portner, 
46  Ohio  St.  381,  21  N.  E.  634;  Swartz's  Appeal,  3  Brewst.  (Pa.)  131; 
Edgpll  V.  McLaughlin,  6  Whart.  (Pa.)  176,  36  Am.  Dec.  214;  Gaw 
V.  Bennett,  153  Pa.  247,  34  Am.  St.  Rep.  699,  25  Atl.  1114;  Stoddard 
V.  Martin,  1  R.  I.  1,  19  Am.  Dec.  643;  Atwood  v.  Weeden,  12  R.  I. 
293;  Winward  v.  Lincoln,  23  R.  I.  476,  51  Atl.  106,  64  L.  R.  A.  160; 
Kusstll  V.  Pyland,  2  Humph.  (Tenn.)  131,  36  Am.  Dee.  307;  Giddens 
v.  Lea,  3  Humph.  (Tenn.)  133;  Snoddy  v.  American  Nat.  Bank,  88 
Tenn.  573,  17  Am.  St.  Rep.  918,  13  S.  W.  127,  7  L.  R.  A.  705;  Connor 
V.  Markcy,  20  Tex.  747;  Seligson  v.  Lewis,  65  Tex.  215,  57  Am.  Eep. 
593;  Oliphant  v.  Markham,  79  Tex.  543,  23  Am.  St.  Rep.  363,  15  S. 
W.  569;  Barnard  v.  Backhaus,  52  Wis.  593,  6  N.  W.  252,  9  N.  W.  595; 
Shain  v.  Goodwin,  46  Fed.  564;  Morris  v.  Norton,  75  Fed.  912,  21 
0.  C.  A.  553;  Hay  v.  Ayling,  30  L.  J.  Q.  B.  171,  16  Q.  B.  423,  15  Jur. 
f05;  Hitchcock  v.  Way,  6  Ad.  &  E.  943,  2  Nev.   &  P.   72,  W.  W.  ft 

D.  491,  6  L.  J.  Q.  B.  215;  St.  Croix  v.  Morris,  1  Cab.  &  E.  485. 
There  are  two  American  cases  which  announce  a  contrary  doctrine. 
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In  Eudolph  v.  Winters,  7  Neb.  125,  a  defense  of  illegality  was  refused 
in  an  action  on  a  duebill  given  for  a  gambling  debt,  but  this  ruling 
•was  repudiated  in  the  later  case  of  Sprague  v.  Warren,  26  Neb.  326. 
41  N.  W.  1113,  3  L,  R.  A.  679.  And  in  Russell  v.  Kidd  (Tex.  Civ. 
App.),  84  S.  W.  273,  it  is  held  that  where  a  draft  was  drawn  for 
money  collected  for  the  plaintiff,  the  drawer  could  not  defeat  liability 
in  an  action  thereon  by  the  drawee,  on  the  ground  that  it  represented 
the  profits  in  a  gambling  transaction  to  which  plaintiff  and  defend- 
ant were  parties.  A  similar  doctrine  is  announced  in  Buston  v.  Bus- 
ton,  45  L.  J.  Ex.  230,  1  Ex.  D.  13,  33  L.  T.  700,  24  Week.  Rep.  96, 
upon  the  ground  that  in  England  the  statute  declares  gambling  con- 
tracts void  only,  but  not  illegal.  These  three  cases,  however,  are 
contrary  to  the  overwhelming  weight  of  authority. 

\}.  As  Against  an  Assignee  with  Notice. — The  rule  that  a  gambling 
consideration  for  a  note  or  other  obligation  is  a  good  defense,  as  be- 
tween the  original  parties  to  an  action  to  enforce  such  obligation, 
also  applies  when  the  action  is  brought  by  an  assignee  of  the  note 
who  took  with  notice  of  the  consideration:  Barker  v.  Callihan,  5  Ala. 
708;  Finn  v.  Barclay,  15  Ala.  626;  Howley  v.  Bibb,  69  Ala.  52;  Fuller 
V.  Hutchins,  10  Cal.  523,  70  Am.  Dec.  746;  Union  Collection  Co.  v. 
Buckman,  150  Cal.  159,  ante,  p.  164,  88  Pac.  708,  9  L.  E.  A.,  N.  S., 
568;  Boughner  v.  Meyer,  5  Colo.  71,  40  Am.  Rep.  139;  Justh  v.  Holli- 
day,  2  Mackey  (D.  C),  346;  Cunningham  v.  National  Bank,  71  Ga. 
400,  51  Am.  Rep.  266;  Benson  v.  Dublin  Warehouse  Co.,  99  Ga.  303, 
25  S.  E.  645;  Little  v.  Stokeley,  99  Ga.  306,  25  S.  E.  650;  Brown  v. 
Alexander,  29  111.  App.  626;  International  Bank  v.  Van  Kirk,  39  111. 
App.  23;  Treat  v.  Syndecker,  92  111.  App.  458;  Sondheim  v.  Gilbert, 
117  Ind.  71,  10  Am.  St.  Rep.  23,  18  N.  E.  687,  5  L.  R.  A.  432;  Davis 
V.  Davis,  119  Ind.  511,  21  N.  E.  1112;  Schmueckle  v.  Waters,  125  Ind. 
265,  25  N.  E.  281;  Thompson  v.  Moore,  4  T.  B.  Mon.  (Ky.)  79;  Lyle 
V.  Lindsey,  5  B.  Mon.  (Ky.)  123;  Spies  v.  Roscnstock,  87  Md.  14,  39 
Atl.  268;  Murphy  v.  Rogers,  151  Mass.  118,  24  N.  E.  35;  Bride  v. 
Clark,  161  Mass.  130,  36  N.  E.  745;  McNamara  v.  Gargett,  68  IMich. 
454,  13  Am.  St.  Rep.  355,  36  N.  W.  218;  Crawford  v.  Storms,  41  Miss. 
540;  Virden  v.  Murphy,  78  Miss.  515,  28  South.  851;  Wonlfolk  v. 
Duncan,  80  Mo.  App.  421;  Sprague  v.  Warren,  26  Neb.  326,  41  N.  W. 
1113,  3  L.  R.  A.  679;  Cutler  v.  Welsh,  43  N.  H.  497;  Joseph  v.  Miller, 
1  N.  Mex.  621;  Lansing  v.  Lansing,  8  Johns.  (N.  Y.)  454;  Denniston 
V,  Cook,  12  John.s.  (N.  Y.)  376;  Hollingsworth  v.  Moulton.  53  Hun,  91, 
6  N.  Y.  Supp.  362;  Gooch  v.  Faucett,  122  N.  C.  270,  29  S.  E.  3C2, 
39  L.  R.  A.  SSrj;  Lagonda  Nat.  Bank  v.  Portncr,  46  Ohio  St.  381,  21  N. 
E.  634;  Edgell  v.  McLaughlin,  6  Whart.  (Pa.)  176,  36  Am.  Dec.  214; 
Gaw  V.  Bennett,  153  Pa.  247,  34  Am.  St.  Rep.  699,  25  Atl.  1114; 
Stoddard  v.  Martin,  1  R.  I.  1,  19  Am.  Dec.  643;  Winward  v.  Lincoln,  23 
B.  I.  476,  51  Atl.  106,  64  L.  R.  A.  IfiO;  Sharp  v.  Smith,  7  Rieh. 
(S.  C.)  3;  Russell  v.  Pyland,  2  ITnniph.  (Tenn.)  131,  36  Am.  Dee. 
307;    Giddena    v.   Lea,   3   Ilumph.    (Teun.)    133;    Snoddy    v.    American 
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Nat.  Bank,  88  Tenn.  573,  17  Am.  St.  Eep.  918,  13  S.  W.  127,  7  L. 
R.  A.  705;  Connor  v.  Mackey,  20  Tex.  747;  Seligson  v.  Lewis,  65 
Tex.  215,  57  Am.  Rep.  593;  Oliphant  v.  Markham,  79  Tex.  543,  23  Am. 
St.  Rep.  363,  15  S.  W.  569;  Barnard  v.  Backhaus,  52  Wis.  593,  6  N. 
W.  252,  9  N.  W.  595;  Savings  Bank  v.  National  Bank  of  Commerce, 
38  Fed.  800;  Shain  v.  Goodwin,  46  Fed.  564;  Morris  v.  Norton,  75  Fed. 
912,  21  C.  C.  A.  553;  Hay  v.  Ayling,  30  L.  J.  Q.  B.  171,  16  Q.  B.  423; 
15  Jut.  605;  Steers  v.  Lashley,  6  Term  Rep.  61;  Brown  v.  Turner,  7 
Term    Rep.  626;  Ex  parte  Mather,  3  Ves.  Jr.  373. 

c.  As  Against  Assignee  Who  is  Bona  Fide  Holder. — The  ordinary 
rule  regarding  negotiable  instruments,  that  a  bona  fide  purchaser  for 
value  before  maturity  is  protected  against  defenses  which  could  be 
made  against  the  original  maker,  has  not  been  universally  adopted  in 
reference  to  obligations  given  for  gambling  debts.  In  fact,  there  is  a 
hopeless  conflict  of  authority  in  this  question.  In  some  jurisdictions,  a 
bona  fide  holder  of  negotiable  paper  purchased  for  value,  and  before 
maturity  is  entitled  to  recover,  no  matter  how  illegal  the  consideration 
may  be:  Haight  v.  Joyce,  2  Cal.  66,  56  Am.  Dec.  311;  Fuller  v.  Hutchins, 

10  Cal.  523,  70  Am.  Dec.  746;  Union  Collection  Co.  v.  Buckman,  150  Cal. 
159,  ante,  p.  164,  88  Pac.  708,  9  L.  R.  A.,  N.  S.,  568;  Boughner  v.  Meyer, 

5  Colo.  71,  40  Am.  Rep.  139;  Sullivan  v.  German  Nat.  Bank,  18  Colo. 
App.  99,  70  Pac.  102;  Adams  v.  Wooldridge,  4  111.  255;  Shirley  v. 
Howard,  53  111.  455;  Town  of  Eagle  v.  Kohn,  84  111.  292;  Pope  v.  Hanke, 
155  111.  617,  40  N.  E.  839,  28  L.  R.  A.  568;  Biegler  v.  Merchants'  L.  & 
T.  Co.,  164  111.  197,  45  N.  E.  512;  Wright  v.  Crabbs,  78  Ind.  487; 
Sondheim  v.  Gilbert,  117  Ind.  71,  10  Am.  St.  Rep.  23,  18  N.  E.  687,  5  L. 
E.  A.  432;  Jones  v.  Sevier,  1  Litt.  (Ky.)  50,  13  Am.  Dec.  218;  Shaw 
v.  Clark,  49  Mich.  384,  43  Am,  Rep.  474,  13  N!  W.  786;  Davis  v.  Seeley, 
71  Mich.  209,  38  N.  W.  901;  Third  Nat.  Bank  v.  Tinsley,  11  Mo.  App. 
498;  Crawford  v.  Spencer,  92  Mo.  498,  1  Am.  St.  Rep.  745,  4  S.  W.  713; 
Hitjginbotham  v.  McGrudy,  183  Mo.  96,  105  Am.  St.  Rep.  461,  81  S.  W. 
883;  Nortliern  Nat.  Bank  v.  Arnold,  187  Pa.  356,  40  Atl.  794;  Third 
Nat.  Bank  v.  Harrison,  3  MeCrary,  316,  10  Fed.  243;  Jackson  v.  Foote, 

11  Biss.  223,  12  Fed.  37;  Mitchell  v.  Catchins,  23  Fed.  710;  Hatch  v. 
Burroughs,  11  Fed.  Cas.  No.  6203,  1  Woods,  439;  Pearce  v.  Rice,  142 
U.  S.  28,  12  Sup.  Ct.  Rep.  130,  35  L.  ed.  925;  Edwards  v.  Dick,  4  Barn. 

6  Aid.  212,  23  R.  R.  255;  Robinson  v.  Bland,  2  Burr.  1082;  Greenland  v. 
Dyer,  2  M.  &  R.  422;  Harker  v.  Hallewell,  3  Smale  &  G.  194;  Fitch  v. 
.Tones,  5  El.  &  B.  238,  24  L.  J.  Q.  B.  293,  1  Jur.,  N.  S.,  854,  3  Week. 
Rep.  507.  But  there  are  an  equally  large  number  of  authorities  holding 
that  the  illegality  of  the  consideration  is  a  good  defense  even  at  the 
suit  of  a  bona  fide  purchaser  for  value  before  maturity:  Manning  v. 
Mnnning.  8  Ala.  138;  Whitlock  v.  Stewart,  15  Ala.  601;  Pendleton  v. 
Siiiissaert,  1  Colo.  App.  508,  29  Pac.  521;  Conklin  v.  Roberts,  36  Conn. 
461;  Lulley  v.  Morgan,  21  D.  C.  88;  Cunningham  v.  National  Bank,  71 
Ga.  400.  51  Am.  Rep.  266;  Williams  v.  Judy,  8  111.  282,  44  Am.  Dec. 
699;  Chapin  v.  Dake,  57  HI.  295,  11  Am.  Rep.  15;  Tenney  v.  Foote,  95 
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111.  99;  Pearce  v.  Foote,  113  111.  228,  55  Am.  Eep.  414;  Davis  v.  Davis, 
119  Ind.  511,  21  N.  E.  1112;  Craig  v.  Andrews,  7  Iowa,  17;  Traders' 
Bank  v.  Alsop,  64  Iowa,  97,  19  N.  W.  863;  Creston  First  Nat.  Bank  v. 
•Carroll,  80  Iowa,  11,  45  N.  W.  304,  8  L.  E.  A.  275;  Morton  v.  Fletcher, 
2  A.  K.  Marsh.  (Ky.)  137,  12  Am.  Dee.  366;  Pace  v.  Martin,  2  Duvall  . 
(Ky),  522;  Bohon's  Assignees  v.  Brown,  101  Ky.  354,  72  Am.  St.  Rep. 
420,  41  S.  W.  275,  38  L.  R.  A.  503;  Alexander  &  Co.  v.  Hazelrig  (Ky.), 
97  S.  W.  353;  Gough  v.  Pratt,  9  Md.  526;  Emerson  v.  Townsend.  73 
Md.  224,  20  Atl.  984;  Lucas  v.  Waull,  12  Smedes  &  M.  (Miss.)  157; 
Martin  v.  Terrell,  12  Smedes  &  M.  (Miss.)  571;  Evans  v.  Cook,  11  Nev. 
69;  Vallett  v.  Parker,  6  Wend.  615;  Cunningham  v.  Gans,  79  Hun  (N. 
Y.),  434,  29  N.  Y.  Supp.  979;  Lagonda  Nat.  Bank  v.  Portner,  46  Ohio 
St.  381,  21  N.  E.  634;  Unger  v.  Boas,  13  Pa.  601;  Harper  v.  Young, 
112  Pa.  419,  3  Atl.  670;  Griffith  v.  Sears,  112  Pa.  523,  4  Atl.  492; 
Mordecai  v.  Dawkins,  9  Rich.  (S.  C.)  262;  Blair  v.  Brabson,  3  Hayw. 
(Tenn.)  18;  Snoddy  v.  American  Nat.  Bank,  88  Tenn.  573,  17  Am.  St. 
Eep.  918,  13  S.  W.  127,  7  L.  R.  A.  705;  Allen  v.  Dunham,  92  Tenn.  257, 
21  S,  W.  898;  Woodson  v.  Barrett,  2  Hen.  &  M.  (Va.)  80,  3  Am.  Dec. 
■612;  Hurlburt  v.  Straub,  54  W.  Va.  303,  46  S.  E.  163;  Lloyd  v.  Scott,  4 
Pet.  205,  7  L.  ed.  833;  Hitchcock  v.  Way,  6  Ad.  &  E.  943;  Day  v. 
Stuart,  6  Bing.  109,  3  Moore  &  P.  334;  Shillito  v,  Theed,  7  Bing.  405; 
Lowe  V.  Waller,  2  Doug.  736;  Cooke  v.  Strafford,  13  Mees.  &  W.  379; 
Henderson  v.  Benson,  8  Price,  288;  Bowyer  v.  Brampton,  2  Strange, 
1155. 

An  attempt  has  been  made  by  some  writers  to  reconcile  the  conflict 
of  opinion  among  the  American  courts  as  to  the  rights  of  bona  fide 
l.olders  of  notes  and  other  obligations  founded  on  gambling  debts  by 
the  statement  that  in  some  of  the  states  the  statute  merely  declares 
gambling  transactions  illegal  and  void,  while  in  others  it  declares  that 
the  notes  or  other  obligations  founded  on  such  transactions  are  them- 
«elveB  void.  This  distinction  was  undoubtedly  drawn  by  the  court  in 
Pope  V.  Hanke,  155  111.  617,  40  N.  E.  839,  28  L.  R.  A.  568,  where  it  was 
said:  "Some  of  the  expressions  in  the  text-books  are  to  the  effect  that, 
when  a  statute  expressly  declares  the  contract  or  transaction  which 
forms  the  consideration  of  the  note  or  bill  to  be  void,  the  note  or  bill 
is  illegal  and  void,  even  in  the  hands  of  a  bona  fide  holder  for  value; 
but  the  weight  of  authority  sustains  the  position  that,  while  such  note 
or  bill  is  void  as  between  the  paitics  to  it,  it  is  not  void  as  against  the 
bolder  for  value  without  notice  unless  the  statute  also  declares  the 
note  or  bill  itself  to  be  void.  Mr.  Daniel,  in  his  work  on  Negotiable 
Instruments,  section  800,  thus  succinctly  states  the  doctrine:  'In  all 
«ase8  where  the  statute  does  not  declare  the  instrument  void,  bona  fide 
ownership  for  value  being  proved,  the  holder  is  entitled  to  recover.' 
The  same  view  was  expressed  by  this  court  in  Town  of  Eagle  v.  Kohn, 
84  111.  292,  where  we  said:  'The  doctrine  is  laid  down  generally,  that 
in  those  cases  in  which  the  legislature  has  declared  that  the  i!Ie;TnIity 
<of  the  contract  shall  make  the  security,  whether  bill  or  note,  void,  the 
Am.  St.  Bep.,  Vol.  119—12 


178  American  State  Reports,  Vol.  119.     [California, 

dcfondant  may  insist  on  such  illegality,  though  the  plaintiff  took  the 
bill  or  note  bona  fide,  and  gave  a  valuable  considerafion  for  it.  But 
unless  it  has  born  so  expressly  declared  by  the  legislature,  illegality  of 
consideration  will  be  no  defense  in  an  action  at  the  suit  of  a  bona  fide 
holder  without  notice  of  the  illegality,  unless  he  obtained  the  bill  or 
note  after  it  became  due."  The  distinction  sought  to  be  made  in  this 
case  docs  not  seem  to  have  been  followed  by  other  courts.  In  Snoddy 
V.  American  Nat.  Bank,  88  Tenn.  573,  17  Am.  St.  Rep.  918,  13  S.  W. 
127,  7  L.  R.  A.  705,  it  was  held  that  the  note  need  not  be  expressly 
declared  void  by  statute,  but  if  it  was  so  declared  by  implication,  it  was 
suflicient,  and  that  when  a  statute  declared  gambling  contracts  were 
void,  securities  given  in  such  transactions  were  also  void  by  implica- 
tion. It  was  also  here  held  that  even  a  subsequent  promise  by  the 
maker  to  pay  did  not  render  him  liable.  In  the  recent  case  of  Alex- 
ander &  Co.  v.  Hazclrig  (Ky.),  97  S.  W.  353,  it  was  also  held  that  a 
note  or  other  security  given  for  a  gambling  debt  was  invalid  by  im- 
plication, if  the  statute  declared  gambling  transactions  illegal.  On  the 
other  hand,  in  Higginbotham  v.  McGrudy,  183  Mo.  96,  105  Am.  St. 
Rep.  461,  81  S.  W.  883,  it  was  held  that  a  note  given  to  take  up  chocks 
which  the  maker  had  given  to  obtain  money  to  continue  in  a  game  of 
poker  could  be  enforced  in  the  hands  of  an  innocent  purchaser,  al- 
though the  statute  declared  that  "notes,  the  consideration  of  which  is 
money  won  at  gambling,  shall  be  void,  though  assigned." 

±  Presumption  as  to  Bona  Fides. — Contrary  to  the  general  rule,  in 
a  suit  by  the  assignee  of  a  note  or  other  obligation,  the  consideration 
of  which  is  a  gambling  debt,  the  burden  of  proving  that  he  took 
without  notice  before  maturity  for  value  is  upon  the  holder  of  the 
note:  Fuller  v.  Hutchins,  10  Cal.  523,  70  Am.  Dec.  746;  Union  Collec- 
tion Co.  V.  Buckman,  150  Cal.  159,  ante,  p.  164,  88  Pac.  708,  9  L.  R.  A., 
N.  S.,  568;  Standeford's  Admr.  v.  Shultz,  5  B.  Mon.  (Ky.)  581.  But 
some  courts  hold  that  where  commercial  paper,  originally  valid,  has 
been  transferred  in  payment  of  a  gambling  debt,  that  the  illegality  of 
the  gambling  is  no  defense  to  a  suit  by  the  indorsee  against  the  maker: 
Poorman  v.  Mills,  39  Cal.  345,  2  Am.  Rep.  451;  Reed  v.  Bond,  96  Mich. 
134,  55  N.  W.  619;  Lee's  Admr.  v.  Ware,  1  Hill  (S.  C),  313. 

III.  Defenses  to  Obligations  Given  to  Secure  Loans  Made  for 
Gambling  Purposes, 
a.  In  General. — It  is  held  by  some  courts  that  securities  taken  for 
money  loaned  for  the  express  purpose  of  gambling  in  a  manner  pro- 
hibited by  law  cannot  be  enforced:  Lee  v.  Boyd,  86  Ala.  283,  5  South. 
489;  Plank  v.  Jackson,  128  Ind.  424,  26  N.  E.  568,  27  N.  E.  1117; 
Levy  V.  Perkins,  4  Bibb.  (Ky.)  505;  Colyer  v.  Ransom,  4  Bibb.  (Ky.) 
552;  Emmerson  v.  Townsend,  73  Md.  224,  20  Atl.  284;  Spies  v.  Rosen- 
stock,  87  Md.  14,  39  Atl.  268;  Cutler  v.  Welsh,  43  N.  H.  497;  Jones  v. 
Aken  (Tex.  Civ.  App.),  80  8.  W.  385;  Marden  v.  Phillips,  103  Fed. 
196;  Hay  v.  Ayling,  30  L.  J.  Q.  B.  171,  16  Q.  B.  423,  15  Jur.  605. 


Jan.  1907.]     Union  Collection  Co.  v.  Buckman.  179 

In  Lee  v.  Boyd,  86  Ala.  283,  5  South.  489,  the  holder  of  certain  bonds, 
who  was  not  the  real  owner,  transferred  them  to  obtain  money  with 
which  to  buy  fixtures,  and  the  transferee  advanced  the  money  with 
knowledge  of  the  purpose  for  which  it  was  to  be  used.  It  was  held 
that  he  could  not  hold  the  bonds  against  the  real  owner,  though  he  had 
no  knowledge  of  the  defect  in  the  title  of  his  assignor.  In  Morden  v. 
Phillips,  103  Fed.  196,  a  bill  of  sale  given  as  security  for  a  loan  of 
money  to  be  used  in  gambling  was  declared  invalid  against  a  trustee 
in  bankruptcy. 

There  are  many  other  authorities,  however,  holding  that  mere  knowl- 
edge as  to  the  use  to  which  the  borrower  intended  to  apply  the  money 
would  not  defeat  recovery:  Corbin  v.  Wachhorst,  73  Cal.  411,  15  Pac. 
22;  Singleton  v.  Monticello  Bank,  113  Ga.  527,  38  S.  E.  947;  Tyler  v. 
Carlisle,  79  Me.  210,  1  Am.  St.  Rep.  301,  9  Atl.  356;  Waugh  v.  Beck. 
114  Pa.  422,  60  Am.  Rep.  354,  6  Atl.  923;  Gaylord  v.  Soragen,  32  Vt. 
110,  76  Am.  Dec.  154;  Kinney  v.  Hynds,  7  Wyo.  27,  49  Pae.  403,  52 
Pac.  1081. 

b.  When  Securities  were  Given  by  Loser  to  One  Who  Loaned 
Money  to  Pay  His  Losses. — Money  paid  by  a  third  party  at  the  re- 
quest of  a  loser  in  discharge  of  a  gambling  debt  has  generally  been 
held  recoverable,  although  the  lender  knew  the  purpose  for  which  the 
money  was  to  be  used.  Hence  a  note  given  by  the  loser  to  the  lender 
in  such  case  is  recoverable:  White  v.  Garbrough,  16  Ala.  109;  Brooks 
V.  Brady,  53  111.  App.  155;  Wyman  v.  Fiske,  3  Allen  (Mass.),  238,  80 
Am.  Dec.  66;  Boggess  v.  Lily,  18  Tex.  200;  Oalds  v.  Harrison,  10  Ex. 
572,  3  C.  L.  B.  353,  24  L.  J.  Ex.  66,  3  Week.  Rep.  160. 

rv.    Defenses  to  Contracts  and  Conveyances  Collateral  to  Gambling 
Transactions. 

a.  In  General. — Contracts  and  conveyances  collateral  to  gambling 
transactions  are  tainted  with  the  vice;  hence,  all  securities  given  for 
gambling  considerations  are  void:  International  Bank  v.  Van  Kirk,  39 
ni.  App.  23;  Gough  v.  Pratt,  9  Md.  526;  Evans  v.  Cook,  11  Nev.  69; 
Turner  v.  Peacock,  13  N.  C.  303;  Haley  v.  Long,  1  Peck  (Tenn.),  93; 
Applcgarth  v.  CoUey,  10  Mees.  &  W.  723,  7  Jur.  18,  12  L.  J.  Ex.  34. 

In  Turner  v.  Peacock,  13  N.  C.  303,  a  bond  taken  in  compromise  of 
an  action  \i\wn  a  gumbling  contract  was  declared  void;  and  in  Haley 
V.  Long,  1  Peck,  93,  it  was  held  that  a  bond  given  in  an  award  by 
the  court  in  an  action  founded  on  a  bond  given  for  a  gambling  debt 
was  void,  even  in  the  hands  of  a  bona  fide  purchaser. 

b.  Bills  of  Sale. — So,  also,  a  bill  of  sale  of  goods  lost  at  gambling 
is  void,  and  a  note  or  check  given  to  the  assignee  of  such  bill  of 
sale  is  without  consideration  where  there  was  no  actual  delivery  of  the 
goods;  but  contra  if  the  goods  had  actually  b^en  delivered  to  the 
assignee  by  the  winner:  Willis  v.  Holladay,  1  Spear,  379,  40  Am.  Dee. 
606. 


180  American  State  Reports,  Vol.  119.     [California, 

c.  Conveyances  of  Land. — Conveyances  of  land  made  for  a  gam- 
bling consideration  are  void:  Tranimell  v.  Gordon,  11  Ala.  656;  Boat- 
right  V.  Porter's  Heirs,  32  Ga.  130;  International  Bank  v.  Van  Kirk, 
39  111.  Ay>p.  23.  But  it  lias  been  held  that  the  illegality  of  the  con- 
sideration in  such  a  case  is  no  defense  against  a  bona  fide  purchaser: 
Fenno  v.  Tayre,  3  Ala.  458;  Chiles  v.  Coleman,  2  A.  K.  Marsh.  (Ky.) 
29C,  12  Am.  Dec.  396.  Though  in  International  Bank  v.  Van  Kirk,  39 
m.  A  pp.  23,  a  trust  deed  given  to  secure  a  note  with  a  gambling 
consideration  was  declared  void,  although  in  the  hands  of  an  innocent 
purchaser. 

d.  Judgments. — In  some  jurisdictions  it  is  even  held  that  a  judg- 
ment rendered  on  securities  given  for  a  gambling  debt  is  void:  Butler 
V.  Nohr,  98  111.  App.  624;  Gough  v.  Pratt,  9  Md.  526;  Smithers  v.  Keys, 
30  Miss.  179;  Campbell  v.  New  Orleans  Nat.  Bank,  74  Miss.  526,  21 
South.  400,  23  South.  25.  But  in  Holland  v.  Pirtte,  10  Humph.  (Tenn.) 
167,  it  was  held  that  the  illegality  of  the  contract  upon  which  the  judg- 
ment was  obtained  does  not  vitiate  a  judgment  taken  by  default.  In 
other  jurisdictions,  such  judgments  are  invalid  only  when  taken  by  con- 
fession: Wilkerson  v.  Whitney,  7  Mo.  295;  Teague  v.  Perry,  64  N.  C. 
39;  Wilford  v.  Gilham,  29  Fed.  Cas.  No.  17,376,  2  Cranch  C.  C.  556; 
Lane  v.  Chapman,  11  Ad.  &  E.  966, 

V.  Benewals  and  Compromises. 
The  law  will  not  countenance  an  attempt  to  ratify  an  illegal  con- 
tract; hence  renewals  of  a  note  given  for  a  gambling  debt  have  no 
more  validity  than  the  original,  and  the  same  defense  that  could  be 
made  in  a  suit  on  the  original  note  can  be  made  in  a  suit  on  the  re- 
newed obligation:  Stone  v.  Mitchell,  7  Ark.  91;  International  Bank  v. 
Van  Kirk,  39  111.  App.  23;  Hollingsworth  v.  Moulton,  53  Hun  (N.  Y.), 
91,  6  N.  Y.  Supp.  362;  Haley  v.  Long,  1  Peck  (Tenn.),  93;  Hay  v. 
Ayling,  30  L.  J.  Q.  B.  171,  16  Q.  B.  423,  15  Jur.  605.  And  the  com- 
promise of  a  claim,  even  if  in  suit,  does  not  constitute  consideration 
for  a  new  ^^rovince  if  the  original  note  is  based  on  a  gambling  con- 
tract: Union  Collection  Co.  v.  Buckman,  150  Cal.  159,  ante,  p.  104,  88 
Pac.  708,  9  L.  K.  A.,  N.  S.,  568;  Emery  v.  Royal,  117  Ind.  299,  20  N.  E. 
150;  Crcutz  v.  Hill,  89  Ky.  429,  12  S.  W.  926;  Pitkins  v.  Noyes,  48 
N.  H.  294,  97  Am.  Dec.  615,  2  Am.  Rep.  218;  Grandin  v.  Grandin,  49 
N.  J.  L.  508,  60  Am.  Rep.  642,  9  Atl.  756;  Gould  v.  Armstrong,  2  Hall, 
290;  Turner  v.  Peacock,  13  N.  C,  303;  Haley  v.  Long,  1  Peck  (Tenn.), 
93;  Reid  v.  Brewer  (Tex.  Civ.  App.),  36  S.  W.  99;  Everingham  v. 
Meighan,  55  Wis.  354,  13  N.  W.  269. 

VI.    Defenses  in  EcLulty. 

Ordinarily,  equity  will  not  grant  relief  to  either  party  to  a  gambling 

transaction,  because  both  are  in  pari  delicto,  but  in  some  jurisdictions 

the  collection  of  a  note  given  for  a  gambling  debt  will  be  enjoined: 

Finn  v.  Barclay,  15  Ala.  626;  Roberts  v.  Taylor,  7  Port.  (Ala.),  251; 
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Eice  V.  Winslow,  182  Mass.  273,  65  N.  E.  366;  Portarlington  v.  Soulby, 
3  Mylne  &  K.  104;  or  decreed  to  be  delivered  up  and  canceled:  David- 
son V.  Givins,  2  Bibb.  (Ky.)  200,  4  Am.  Dec.  695;  Eice  v,  Winslow, 
182  Mass.  273,  65  N.  E.  366;  Tantum  v.  Arnold,  42  N.  J.  Eq.  60,  6  Atl. 
316;  Eucker  v.  Wynne,  2  Head  (Tenn.),  617;  Osbaldiston  v.  Simpson, 
13  Sim.  513,  7  Jur.  736;  Wynne  v.  Callendar,  1  Buss.  293,  46  Eng.  Ch. 
259;  and  even  a  judgment  obtained  on  a  note,  bond  or  other  contract 
gfiven  for  a  gambling  debt  can  be  perpetually  enjoined  or  set  aside: 
Cheatham  v.  Young,  5  Ala.  353;  West  v.  Carter,  129  111.  249,  21  N.  E. 
782;  Gill  v.  Webb's  Admr.,  2  T.  B.  Mon.  (Ky.)  4;  Smithers  v.  Keyes. 
30  Miss.  179;  and  this  notwithstanding  the  judgment  was  obtained 
by  default:  Paulding  v,  Watson,  21  Ala.  279;  Clay  v.  Fey,  3  Bibb. 
(Ky.)  248,  6  Am.  Dec.  654;  or  by  confession:  West  v.  Carter,  129  111. 
249,  21  N.  E.  782;  Everett  v.  Knapp,  6  Johns.  331. 


JOHNSON  V.  TAYLOR. 

[150  Cal.  201,  88  Pac.  903.] 

TAX  TITIjE,  Purchase  by  the  State — Notice  of  Expiration  of 
Time  for  Redemption. — A  provision  of  the  statute  requiring  persons 
purchasing  at  a  tax  sale  to  give  notice  of  the  expiration  of  the  time 
to  redeem  applies  when  the  state,  as  well  as  when  a  private  indi- 
vidual, is  a  purchaser,     (p.  183.) 

TAX  SALES,  Eedemption  from — Conflict  of  Laws. — Ordinarily, 
the  time  of  redemption  from  a  tax  sale  is  governed  by  the  law  in 
force  when  it  was  made.     (p.  184.) 

TAX  SALES — Constitutional  Law — Statute  Attempting  to 
Change  the  Time  of  Eedemption. — If  the  statute  existing  when  a  tax 
sale  is  made  gives  the  property  owner  the  right  to  redeem  until  the 
notice  therein  prescribed  of  the  expiration  of  the  time  for  redemption 
ia  given,  a  subsequent  statute  attempting  to  dispense  with  such  no- 
tice is  unconstitutional,     (p.  186.) 

ACTION  to  Determine  Conflicting  Claims  of  Title — Cross-com- 
plaint.— If  the  defendant  in  an  action  to  determine  conflicting  claims 
of  title  files  a  cross-complaint  averring  title  iu  himself,  and  asking 
that  his  title  be  quieted,  and  the  plaintiff  neither  demurs  nor  moves 
to  strike  out,  but,  answering,  goes  to  trial  on  the  merits,  the  court 
may  render  a  decree  in  defendant's  favor  quieting  his  title  as  prayed 
for  by  him.     (pp.   187,  188.) 

Thomas,  Pemberton  &  Thomas,  for  the  appellant. 

Mannon  &  Mannon,  for  the  respondents. 

20*  SLOSS,  J.  The  plaintiff  broufrht  this  action  to  quiet 
title  to  certain  land  in  Mendofino  county.  The  defendants 
answered,  denying  the  plaintiff's  title,  and  filed  cross-corn- 
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plaints  setting  up  title  in  themselves  and  praying  that  their 
title  be  quieted  against  the  plaintiff.  Judgment  went  for 
the  defendants,  granting  them  the  affirmative  relief  sought 
by  them.  The  plaintiff's  motion  for  a  new  trial  was  denied, 
and  he  now  appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

Defendants  are  the  heirs  and  successors  in  interest  of  W.  H. 
Johnson,  and  it  is  admitted  that  they  are  the  owners  of  the 
land,  unless  W.  H.  Johnson's  title  was  devested  by  certain 
tax  proceedings  culminating  in  a  deed  from  the  state  of  Cali- 
fornia to  the  plaintiff.  The  land  in  question  was  assessed  to 
\V.  H.  Johnson  for  the  year  1893,  and  was  sold  to  the  state 
for  nonpayment  of  taxes  on  July  7,  1894.  The  tax  collector 
executed  a  deed  to  the  state  on  July  7,  1899,  and  a  deed  was 
executed  to  the  plaintiff  by  the  tax  collector,  acting  under  the 
authorization  of  the  state  controller,  on  May  3,  1902.  On 
account  of  some  irregularities  in  the  original  deed  to  the  state, 
an  amended  deed  to  the  state  was  executed  on  April  8,  1902: 
Pol.  Code,  sec.  3805b;  Stats.  1901,  p.  651. 

At  the  trial  the  defendants  interposed  various  objections 
to  the  introduction  in  evidence  of  these  instruments.  The  ob- 
jections were  sustained,  and  the  appellant  upon  the  appeal 
from  the  order  denying  his  motion  for  a  new  trial  seeks  to 
review  these  rulings.  If  any  of  the  objections  made  was  good, 
the  evidence  of  the  tax  proceedings  was  properly  excluded. 
We  are  satisfied  that  the  respondents  are  correct  in  their  con- 
tention that  there  is  at  least  one  fatal  objection  to  the  validity 
of  the  tax  deeds  to  the  state,  and  it  will  be  unnecessary,  there- 
fore, to  consider  the  other  objections.  In  1894,  when  the  sale 
of  the  property  was  made,  the  Political  Code  provided  that 
if  property  sold  for  nonpayment  of  taxes  was  not  redeemed 
within  the  time  allowed  by  law,  the  tax  collector  must  make 
to  the  purchaser,  or  his  assignee,  a  deed  of  the  property ;  pro- 
viding, however,  that  such  purchaser,  or  his  assignee,  must, 
thirty  days  previous  to  the  expiration  of  the  time  for  such 
redemption,  or  thirty  days  before  he  applies  for  the  deed, 
serve  upon  the  owner  of  the  property,  or  upon  the  person  oc- 
cupying it,  a  written  notice  showing,  among  other  things, 
''^**^  when  the  right  of  redemption  will  expire,  or  when  the  pur- 
chaser will  apply  for  a  deed.  And  it  was  provided  that  no 
deed  should  be  issued  by  the  tax  collector  until  this  notice 
should  have  been  given,  and  an  affidavit  filed  with  the  tax 
collector  showing  that  it  had  been   given:   Pol.   Code,   sec. 
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3785,  amended  1891;  Stats.  1891,  p.  134.  Section  3780  of 
the  same  code  provided  that  a  redemption  might  be  made  by 
the  owner  or  any  party  in  interest  within  twelve  months  from 
the  date  of  the  purchase,  or  at  any  time  prior  to  the  filing  of 
the  affidavits  and  the  application  for  a  deed,  as  provided  for 
in  section  3785:  Stats.  1891,  p.  133.  As  the  law  then  stood, 
a  deed  could  not  be  issued  to  the  purchaser  without  the  giv- 
ing of  the  notice  required  by  section  3785  (Hughes  v.  Can- 
nedy,  92  Cal.  382,  28  Pac.  573),  and  one  relying  on  a  tax 
deed  was  bound  to  establish  the  giving  of  such  notice  as  a 
part  of  his  proof  of  title:  Miller  v.  Miller,  96  Cal.  376,  31 
Am.  St.  Rep.  229,  31  Pac.  247;  Reed  v.  Lyon,  96  Cal.  501, 
31  Pac.  619;  Walsh  v.  Burke,  134  Cal.  594,  66  Pac.  866. 
Furthermore,  this  court  has  held  in  San  Francisco  &  F. 
Land  Co.  v.  Banbury,  106  Cal.  129,  39  Pac.  439,  that  the 
requirement  of  giving  notice  applied  as  well  to  the  state  as 
to  a  private  purchaser. 

In  the  ca.se  at  bar  there  was  no  proof  of  any  such  notice 
having  been  given,  and  it  would  follow,  if  the  case  is  to  be 
decided  on  the  law  as  it  existed  when  the  sale  was  made,  that 
the  plaintiff  failed  to  establish  that  any  title  ever  passed  from 
W.  H.  Johnson  to  the  state. 

The  appellant  contends,  however,  that  the  validity  of  the 
deed  is  to  be  determined  by  the  provisions  of  law  existing  at 
the  time  such  deed  was  made,  rather  than  at  the  date  of 
sale.  Between  1894,  when  the  sale  took  place,  and  1899,  when 
the  deed  was  executed,  the  law  relating  to  redemption  from 
tax  sales  and  the  execution  of  tax  deeds  was  materially  altered. 
In  1805  the  legislature  passed  a  series  of  amendments  to  the 
Political  Code,  changing  the  entire  scheme  of  tax  sales.  Since 
1895  it  is  provided  that  all  property  sold  for  delinquent  taxes 
shall  be  sold  to  the  state,  and  no  sales  to  private  purchasers 
are  permitted,  as  they  were  prior  to  the  time  of  these  amend- 
ments: Pol.  Code,  see.  3771;  Stats.  1895,  p.  377.  By  sec- 
tion 3785,  as  then  amended,  the  tax  collector  is  required  to 
make  a  deed  to  the  state  if  the  proj^erty  is  not  redeemed 
^•^'^  within  the  time  (five  years)  allowed  by  law  for  its  redemp- 
tion. The  provision  for  notice  of  intention  to  provide  for  a 
deed  was  eliminated  from  section  3785.  Section  3780  was  at 
the  same  time  amended  so  as  to  provide  that  a  redemption 
might  be  made  within  five  years  from  the  date  of  the  purchase, 
or  at  any  time  prior  to  the  entry  or  sale  of  the  laud  by  the 
state.     And  the  land  became  subject  to  such  entry  or  sale  im- 
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mediately  upon  the  filing  of  the  tax  collector's  deed  with  the 
proper  officer:  Pol.  Code,  sees.  3788,  3897. 

To  apply  section  3785,  as  amended,  to  sales  made  before  the 
amendment  went  into  effect,  would  undoubtedly  give  the 
amendment  a  retroactive  effect.  Whatever  may  be  the  gen- 
eral rule  as  to  construing  sections  of  the  code  so  as  to  prevent 
their  having  a  retroactive  effect  (Pol.  Code,  sec.  3),  the  legis- 
lature has,  in  this  instance,  declared  plainly  its  intent  that 
the  amendment  to  section  3785  should  apply  to  all  tax  deeds 
thereafter  made,  whether  or  not  the  sale  had  already  taken 
place.  It  appears  that  the  legislature  in  1895  enacted  twa 
different  amendments  to  section  3785  of  the  Political  Code. 
They  are  substantially  similar  so  far  as  the  points  already 
noted  are  concerned.  One  was  approved  February  25,  1895, 
and  the  other  March  28,  1895.  The  latter,  after  setting  forth 
the  provisions  for  the  making  of  a  deed  by  the  tax  collector 
to  the  state,  in  the  event  the  property  is  not  redeemed  within 
the  time  allowed  by  law,  contains  the  following  language: 
"In  all  cases  where  land  has  heretofore  been  sold  to  the  state 
for  delinquent  taxes,  the  deed  therefor  shall  be  made  to  the 
state  within  one  year  after  this  act  takes  effect;  provided  five 
3'ears  shall  have  elapsed  after  the  date  of  such  sale."  In 
view  of  this  provision  it  cannot  be  doubted  that  the  legislature 
intended  to  make  and  did  make  section  3785  apply  to  casas 
of  sales  made  prior  to  the  adoption  of  the  amendment,  and 
such  amendment  must  therefore  be  given  a  retroactive  effect, 
unless  some  constitutional  right  would  be  violated  by  giving 
it  such  effect. 

Ordinarily,  "the  right  of  redemption  from  a  tax  sale  must 
be  governed  by  the  law  in  force  at  the  time  of  the  sale ;  it 
cannot  be  affected  by  subsequent  legislation":  Black  on  Tax 
Titles,  sec.  175.  InTeralta  Land  &  W.  Co.  v.  Shaffer,  116 
Cal.  518.  58  Am.  St.  Rep.  194,  48  Pac.  613,  this  court  said: 
"The  question  here,  however,  is:  Can  the  legislature,  after 
'^^  a  tax  sale,  lawfully  amend  the  law  so  as  to  provide  new 
and  more  onerous  conditions  to  the  right  to  redeem  than  those 
which  existed  when  the  sale  was  made?  We  think  this  ques- 
tion is  answered  in  the  negative  by  the  elementary  writers  and 
by  the  adjudicated  cases."  In  support  of  this  conclusion  the 
court  cites  Cooley  on  Constitutional  Limitations,  6th  ed.,  p. 
353 ;  Black  on  Tax  Titles,  sec.  175 ;  Blackwell  on  Tax  Titles, 
5th  ed.,  sec.  729;  Negus  v.  Yancey,  22  Iowa,  57;  Goenen  v. 
Schroeder,  8  Minn.  387;  Robinson  v.  Howe,  13  Wis.   341; 
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Conway  v.  Cable,  a?  111.  82,  87  Am.  Dec.  240;  Moody  v!- 
Hoskins,  64  Miss.  468,  1  South.  622;  Caruthers  v.  McLaran, 
56  Miss.  371 ;  Wolfe  v.  Henderson,  28  Ark.  304.  In  the  Ter- 
alta  ease  the  court  quotes  the  following  from  Merrill  v.  Dear- 
ing,  32  Minn.  479,  21  N.  W.  721:  "The  right  of  property  ac- 
quired by  the  purchaser  at  this  sale  and  the  right  of  redemp- 
tion remaining  to  the  owner  must  both  be  governed  by  the 
law  in  force  at  the  time  of  sale.  Neither,  in  our  judgment,- 
could  be  either  abridged  or  enlarged  by  subsequent  legisla- 
tion. This  is  unquestionably  so  as  to  the  right  of  the  pur- 
chaser. The  same  rule  ought  to  apply  in  favor  of  the  owner' 
as  against  any  statute  shortening  the  time  to  redeem,  as  it  is- 
equally  unjust  to  legislate  against  the  owner  of  the  land  as  in- 
his  favor."  Accordingly,  it  was  held  in  the  Teralta  case 
that  the  legislature  could  not  constitutionally,  as  to  past  tax- 
sales,  pass  a  law  increasing  the  penalties  to  be  paid  on  re- 
demption. See,  also.  Collier  v.  Shaffer,  137  Cal.  319,  70' 
Pac.  177,  in  which  the  court  said:  "The  redemption  of  land 
so  sold  to  the  state  is  governed  by  the  law  in  force  at  the  date 
of  the  sale."  If  Tuolumne  Redemption  Co.  v.  Sedgwick,  15- 
Cal.  515,  and  Moore  v.  Martin,  38  Cal.  428,  are  inconsistent 
with  these  views,  they  must  be  regarded  as  overruled  by  later 
cases:  See  Welsh  v.  Cross,  146  Cal.  621,  106  Am.  St.  Rep. 
63,  81  Pac.  229. 

We  think  the  principle  of  Teralta  Land  &  W.  Co.  v.  Shaffer^ 
116  Cal.  518,  58  Am.  St.  Rep.  194,  48  Pac.  613,  is  decisive 
of  the  case  at  bar.  Under  the  law  as  it  existed  at  the  time  of 
the  sale,  the  plaintiff's  right  of  redemption  was  not  limited  by 
any  fixed  time.  It  lasted  at  least  one  year,  and  would  last 
indefinitely  thereafter,  until  thirty  days  after  the  purchaser 
should  give  the  notice  required  by  the  statute.  As  was  said 
in  California  &  N.  R.  R.  Co.  v.  Mecartney,  104  Cal.  616,  28 
Pac.  448:  "It  is  provided  (Pol.  Code,  sec.  3780)  that  a 
20U  redemption  may  be  made  within  twelve  months  from  the 
date  of  the  purchase,  or  at  any  time  prior  to  the  filing  of  cer- 
tain affidavits  and  the  application  for  the  deed.  'Or'  may  be 
read  'and,'  for  it  is  evident  that  all  the  recited  events  must 
happen  before  the  owner  will  be  deprived  of  his  right  to  re- 
deem." To  change  a  right  of  redemption  which  lasts  in- 
definitely until  the  performance  by  a  third  party  of  some  act 
which  may  or  may  not  be  performed,  to  a  right  limited  by 
the  expiration  of  a  definite  period  of  time  is  a  substantial 
change  in  the  right.     And  while,  under  the  amendments  of 
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1895,  the  right  of  redemption  does  not  end  absolutely  with 
the  expiration  of  the  five  years,  it  does  end,  without  any  no- 
tice to  the  owner,  as  soon  as  the  state  sees  fit  to  dispose  of  the 
land.  Under  the  old  law  the  owner  could  rest  secure  until 
he  received  notice  of  intention  to  apply  for  a  deed.  He  then 
had  thirty  days  in  which  to  redeem.  Under  the  new  law  his 
right  of  redemption  could  be  cut  off  at  any  moment  after  the 
expiration  of  the  statutory  period,  without  any  personal 
notification  to  him. 

Again,  the  rights  of  the  owner  are  injuriously  affected  in 
another  respect  if  the  amendment  is  permitted  to  operate  on 
past  sales.  Under  the  old  law,  not  only  does  his  right  to 
redeem  continue  until  after  he  has  received  the  statutory 
notice,  but  no  deed  can  issue  to  the  purchaser  until  such 
notice  has  been  given.  By  the  amendment,  the  state  receives 
its  deed  at  once  on  the  expiration  of  the  five  years.  Such 
deed,  when  duly  acknowledged  or  proved,  is  primary  evidence 
of  the  regularity  of  the  assessment,  of  the  equalization,  of  the 
levy  of  taxes,  of  the  nonpayment  of  taxes,  of  the  sale,  of 
nonredemption,  of  the  execution  of  the  deed  by  the  proper 
officer,  and  is  conclusive  evidence  of  the  regularity  of  all  other 
iroceedings  from  the  assessment  to  the  execution  of  the  deed: 
Pol.  Code,  sees.  3786,  3787.  Furthermore,  such  deed  trans- 
fers to  the  state  "the  absolute  title  to  the  property  described 
therein":  Pol.  Code,  sec.  3787.  It  is  not  necessary  here  to 
decide  whether  or  not  the  legislature  has  the  power  to  alter 
the  rules  as  to  burden  of  proof  of  facts  recited  in  deeds  al- 
ready exe;!uted — a  question  on  which  the  authorities  are  in 
conflict:  See  Strode  v.  Washer,  17  Or.  50,  16  Pac.  926;  Smith 
v.  Cleveland,  17  Wis.  556;  Marx  v.  Ilanthorn,  30  Fed.  579; 
Tracy  v.  Reed,  13  Saw.  622,  38  Fed.  69,  2  L.  R.  A.  773 ;  cf. 
Kmeric  v.  Alvarado,  90  Cal.  444,  37  Pac.  356.  But  certainly 
there  can  be  ^^'^  no  doubt  that  there  is  a  material  distinc- 
tion between  the  position  of  a  delinquent  taxpayer  before  a 
deed  devesting  his  title  and  having  the  probative  force  given 
by  sections  3786  and  3787  has  been  executed,  and  his  position 
after  the  execution  of  such  deed,  even  though  a  right  of  re- 
demption may  remain  in  him  for  a  time.  And  the  conclu- 
sion follows  that  a  law  which  authorizes  the  making  of  a  deed 
at  a  fixed  time,  where,  under  the  law  in  force  at  the  date  of 
sale,  a  deed  could  not  be  made  until  thirty  days  after  the 
giving  of  notice  by  the  purchaser,  is  a  change  which  affects 
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the  substance  of  the  owner's  right,  rather  than  one  which 
goes  merely  to  the  remedy. 

There  is  a  marked  distinction  between  this  case  and  OuUa- 
han  V.  Sweeney,  79  Cal.  537,  12  Am.  St.  Eep.  172,  21  Pac. 
960,  relied  on  by  the  appellant.  In  that  case  there  had  been 
ii  tax  sale  under  a  law  which  allowed  a  fixed  period  of  time 
for  redemption.  After  the  sale  the  law  (Pol.  Code,  sec.  3785) 
was  amended  by  the  insertion  of  the  provision  above  discussed 
requiring  the  purchaser  to  give  thirty  days'  notice  of  his 
intention  to  apply  for  a  deed,  and  extending  the  time  for 
redemption  until  such  notice  was  given.  The  court  held, 
following  Curtis  v.  Whitney,  13  Wall.  68,  20  L.  ed.  513,  that 
this  amendment  was  effective  as  to  all  applications  for  deeds 
made  after  the  amendment.  The  ground  upon  which  this 
was  put  was  that  it  did  not,  as  against  the  purchaser,  extend 
the  time  for  redemption.  Such  purcliaser  could  still  obtain 
his  deed  at  the  expiration  of  twelve  months,  provided  he 
took  the  steps  required  by  the  statute.  It  rested  entirely 
with  him  whether  or  not  he  chose  to  take  these  steps.  It  is 
argued  that  the  case  at  bar  is  the  converse  of  the  Oullahau 
case  (79  Cal.  537,  12  Am.  St.  Rep.  172,  21  Pac.  960)  ;  that  if 
it  be  not  an  invasion  of  the  purchaser's  right  to  require  him 
to  give,  thirty  days'  notice  in  order  to  cut  off  the  right  of 
redemption,  it  is  no  invasion  of  the  owner's  right  to  take 
away  the  provision  of  notice.  But  the  cases  are  not  analogous. 
As  was  stated  by  this  court  in  Allen  v.  Allen,  95  Cal.  184, 
30  Pac.  213,  16  L.  R.  A.  646,  in  speaking  of  the  ruling  in 
Oullahan  v.  Sweeney,  79  Cal.  537,  12  Am.  St.  Rep.  172,  21 
Pac.  960:  "This  requirement  (i.  e.,  that  of  notice)  was  a 
mere  incident  to  the  right  of  the  purchaser  to  receive  a 
deed ;  it  merely  prescribed  the  manner  in  which  he  should  pro- 
ceed to  demand  the  deed  to  which  he  was  entitled."  There 
was,  as  to  him,  simply  a  change  in  the  procedure  which  he 
must  follow  in  order  to  get  *****  his  deed.  But  the  situation 
of  the  owner,  who  is  deprived  of  the  notice,  is  different.  Un- 
der the  law  as  it  stood  at  the  date  of  sale  he  had  thirty  days 
after  the  service  of  notice  in  which  to  redeem,  and  during 
these  thirty  days  he  was  the  owner  of  the  land,  subject  only 
to  the  lien  of  the  state  for  taxes.  After  the  amendment  dis- 
pensing with  the  requirement  of  notice,  his  right  of  redemp- 
tion ended,  without  notice  to  him,  at  a  time  very  different 
irom,  and  possibly  earlier  than,  the  time  when  it  would  have 
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expired  under  the  old  law.  And,  as  has  been  pointed  out,  his 
title  was  devested  at  the  expiration  of  a  fixed,  instead  of  an 
indefinite,  period.  That  these  circumstances  worked  a  sub- 
stantial change  in  the  rights  which  the  owner  had  at  the  date 
of  the  sale  seems  clear. 

Inasmuch  as  the  plaintiff  failed  to  prove  the  giving  of  the 
required  notice,  neither  deed  operated  to  convey  W.  H.  John- 
son's title  to  the  state,  and  all  of  the  instruments  offered  by 
plaintiff  were  properly  excluded.  This  disposes  of  the  appea) 
from  the  order  denying  a  new  trial. 

On  the  appeal  from  the  judgment  it  is  urged  that  the  court 
erred  in  granting  to  the  defendants  the  affirmative  relief  asked 
by  them  in  their  cross-complaints.  This  contention  is  based 
on  the  view,  expressed  several  times  by  this  court,  that  in  an 
action  to  quiet  title  a  cross-complaint  by  a  defendant  who 
claims  title  in  himself  is  not  necessary:  Wilson  v.  Madison, 
55  Cal.  5;  Miller  v.  Luco,  80  Cal.  257,  22  Pac.  195;  Mills 
V.  Fletcher,  100  Cal.  142,  34  Pac.  637.  If  these  cases  have 
not  been  overruled,  their  authority  has,  as  to  the  point  under 
discussion,  been  seriously  impaired  by  Islais  etc.  Water  Co.  v. 
Allen,  132  Cal.  432,  64  Pac.  713.  Furthermore,  no  objec- 
tion seems  to  have  been  raised  in  the  court  below  to  the  mode 
of  pleading.  The  plaintiff  did  not  attack  the  cross-complaints 
either  by  demurrer  or  by  motion  to  strike  out.  He  answered 
and  went  to  trial  on  the  merits.  Under  these  circumstances 
we  think  he  should  be  held  to  have  consented  to  the  method 
of  procedure  which  was  followed,  and  that  he  cannot  now  be 
heard  to  make  this  objection,  even  if  it  could  be  conceded  that 
there  is  any  merit  in  the  objection  itself. 

The  judgment  and  order  appealed  from  are  affirmed. 

Angellotti,  J.,  and  Shaw,  J.,  concurred. 


After  a  Sale  has  been  Made  for  Delinquent  Tares,  it  has  been  af- 
firmed that  the  legislature  cannot  amend  the  law  so  as  to  impose  more 
onerous  conditions  on  the  right  of  redemption  than  existed  at  the 
date  of  the  sale:  Teralta  Land  etc.  Co.  v.  Shaffer,  116  Cal.  518,  58 
Am.  St.  Kep.  194.  But  see  Gage  v.  Stewart,  127  111.  207,  11  Am.  St. 
Rep.  116;  Oullahan  v.  Sweeney,  79  Cal.  537,  12  Am.  St.  Rep.  172. 
The  constitutionality  of  statutes  extending  the  time  to  redeem  from 
judicial  sales  is  discussed  in  State  v.  Sears,  54  Am.  St.  Rep.  808, 
and  in  the  recent  case  of  Welch  v.  Cross,  146  Cal.  621,  106  Am.  St. 
Eep.  63. 
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CUMMINGS  V.  STROBRIDGE  LAND  SYNDICATE. 

[150  Cal.  209,  88  Pac.  900.] 

GUARDIAN  AND  WARD — Mortgage  by  Former  to  Latter  and 
Release  of  Without  Order  of  Court. — If  a  guardian  borrows  or  em- 
bezzles funds  of  his  ward,  then  only  one  year  old,  and  subsequently, 
for  the  purpose  of  borrowing  more  money,  enters  a  satisfaction  of 
such  mortgage,  signing  the  ward's  name  by  himself  as  guardian, 
and  receives  from  the  second  mortgagee  money  sufficient  to  pay  the 
-debt  of  the  ward,  and  afterward  sells  the  property  to  innocent 
purchasers,  the  money  received  by  the  guardian,  whether  from  such 
second  mortgagee  or  such  purchaser,  must  to  the  extent  necessary  be 
deemed  the  money  of  the  ward,  and  operates  to  discharge  the  mort- 
gage to  him,  though  the  guardian  subsequently  embezzles  it,  and 
the  ward  is  not  entitled  to  foreclose  his  mortgage,     (pp.  192,  193.) 

John  S.  Chapman,  Johnston  &  Jones,  Stanton  L.  Carter, 
Piatt  &  Bayne  and  H.  H.  Welsh,  for  the  appellants. 

Coldwell  &  Borland  and  N.  C.  Coldwell,  for  the  respondent. 

2*®  HENSHAW,  J.  This  is  an  action  to  foreclose  a  mort- 
gage alleged  to  have  been  given  by  the  defendant  Sayle  to 
plaintiff  on  the  fifteenth  day  of  November,  1881,  to  secure 
the  payment  of  a  promissory  note  made  by  Sayle  at  the  same 
-date.  The  amount  of  the  promissory  note  was  two  thousand 
dollars.  A  trial  was  had,  resulting  in  judgment  for  plain- 
tiff in  the  sum  of  sixteen  thousand  four  hundred  and  eighty 
dollars  and  fifty  cents,  and  for  a  decree  of  the  sale  of  the  mort- 
gaged premises.  The  motion  for  a  new  trial  was  denied,  and 
certain  of  the  defendants  appeal  from  the  judgment  and  from 
the  order  denying  their  motion.  The  salient  facts  of  the  case 
are  these:  Sayle,  who  was  a  practicing  lawyer,  married  the 
mother  of  the  plaintiff,  who  was  then  an  infant  about  a  year 
•old.  He  was  appointed  guardian  of  the  person  and  estate 
of  the  infant,  and  there  came  into  his  possession  as  such 
guardian  of  the  estate  the  sum  of  two  thousand  dollars.  He 
continued  to  act  as  guardian,  and  the  court  finds  that  he 
remained  such  guardian  until  the  sixteenth  day  of  May,  1901, 
.at  which  time  the  child  attained  its  majority;  but  in  fact  there 
was  never  any  settlement  of  Sayle 's  account  as  guardian,  nor 
was  there  ever  anything  done  in  reference  to  the  guardian- 
ship, ***  and  he  wa*  never  discharged.  Immediately  upon,  or 
shortly  after,  receiving  this  two  thousand  dollars  belonging 
.to  his  infant  ward,  Sajle,  who  was  the  leading  witness  for  the 
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plaintiff,  declares  that  he  "borrowed"  the  money.  The  fact 
appears  to  be  that  he  appropriated  it  to  his  own  use  without 
any  order  of  court — in  brief,  embezzled  it.  He  testifies  he 
made  a  promissory  note  to  his  ward,  then  about  a  year  and  a 
half  old,  in  the  sura  of  two  thousand  dollars,  and  executed 
a  mortgage  upon  land  which  he  owned,  securing  this  note, 
lie  filed  the  mortgage  with  the  county  recorder  of  Fresno 
county,  where  the  land  was  situated,  and  paid  the  fees  for 
the  filing,  and  delivered  the  promissory  note  to  his  wife,  who 
was  the  mother  of  the  plaintiff.  None  of  these  transactions,  it 
is  perhaps  needless  to  say — neither  the  "borrowing"  of  the 
ward's  money,  nor  the  giving  of  the  note  and  mortgage — 
was  done  by  the  authority  of,  or  had  the  sanction*  of,  the 
court.  About  a  year  afterward,  desiring  to  borrow  more 
money,  he  caused  to  be  entered  upon  the  margin  of  the  record 
an  acknowledgment  of  full  payment  and  satisfaction  of  the 
mortgage  and  the  debt  thereby  secured,  signing  it  "Ralph 
Wardlaw  Cummings,  by  C.  G.  Sayle,  his  duly  acting  and 
qualified  guardian."  This  was  signed  and  acknowledged  by 
him  on  the  24th  of  October,  1882.  Upon  the  same  day  that 
this  release  was  made  he  gave  a  note  and  mortgage  to  one 
iJaird  for  two  thousand  dollars,  and  received  the  money 
therefor.  He  says  that  he  did  not  receive  the  two  thousand 
dollars  in  gold  coin  from  Baird  on  that  day  for  Ralph  Cum- 
mings, and  he  did  not  receive  the  two  thousand  dollare  on  that 
day  to  satisfy  the  mortgage;  that  he  received  it  a  few  days 
afterward  from  Mr.  Baird.  He  did  not  tell  Mr.  Baird  when 
he  borrowed  the  money  that  it  was  the  boy's;  that  he  was 
doing  it  as  part  of  the  business  of  the  plaintiff.  He  did  tell 
Mr.  Baird,  when  asked  if  he  had  put  anything  on  the  prop- 
erty, that  he  had  put  a  two  thousand  dollar  mortgage  on  it 
in  favor  of  his  boy,  and  told  him  also  that  he  could  control 
it,  and  that  it  would  not  bother  his  mortgage,  if  he  would  let 
him  have  the  money  and  let  his  mortgage  go  on  record.  Baird 
only  agreed  to  let  him  have  the  money  upon  his  acknowledg- 
ment of  payment  and  satisfaction  of  the  mortgage  to  Ralph 
Cummings.  Baird  refused  to  have  u  second  mortgage,  and 
his  mortgage  was  taken  as  a  first  mortgage,  upon  condition 
*'*  of  the  payment  and  satisfaction  of  the  mortgage  already  on 
the  property.  He  had  intended  to  replace  the  canceled  mort- 
gage of  his  ward  by  placing  a  second  mortgage  upon  the  same 
property  in  favor  of  the  ward.  He  did  not,  however,  do  this. 
Years  afterward  he  made  another  mortgage  to  the  ward  upon 
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another  piece  of  property,  to  secure  the  same  indebtedness. 
A  satisfaction  of  the  Baird  mortgage  was  entered  on  March  13. 
1884,  and  on  the  same  day  Sayle  mortgaged  the  same  land 
to  the  predecessor  in  interest  of  defendant,  Mary  J.  Blas- 
ingarae,  for  three  thousand  dollars.  Subsequent  to  these 
transactions  he  sold  the  land  in  parcels  to  different  purchasers 
for  its  full  value ;  that  is  to  say,  there  was  never  any  reduction 
of  the  purchase  price  because  of  the  existence,  or  supposed 
existence,  of  any  mortgage  upon  the  property  in  favor  of 
the  plaintiff.  The  years  passed  and  the  ward  grew  to  the  age 
of  majority.  During  this  time  he  lived  with  his  stepfather 
and  was  supported  by  him.  There  has  never  been  any  settle- 
ment of  guardianship  accounts,  and  it  has  never  been  deter- 
mined whether  Sayle  is  indebted  to  his  ward,  or  whether, 
upon  the  other  hand,  the  ward's  estate  is  liable  to  him.  Sayle 
filed  a  verified  petition  in  insolvency  during  the  ward's  minor- 
ity and  made  no  mention  of  the  mortgage  which  in  this 
action  is  claimed  to  be  subsisting  and  in  full  force  against 
the  property.  The  mortgage  note,  indeed,  is  not  produced. 
Sayle  explains  that  this  was  carelessly  burned  by  him  in 
the  destruction  of  some  worthless  papers  when  he  was  chang- 
ing his  law  office.  The  plaintiff  himself  is  not  a  witness  in  the 
ease  to  testify  as  to  any  of  these  matters;  as,  for  example, 
whether  or  not  there  was  any  sum  due  him  from  his  guardian, 
because  manifestly,  if  his  guardian  had  in  fact  settled  with 
him  for  this  money  so  borrowed  twenty  and  more  years  ago, 
equity  would  not  permit  the  enforcement  of  the  mortgage. 
And,  more  than  this,  not  only  is  the  plaintiff  not  a  witness, 
but  the  suit  seems  to  have  been  instigated  and  brought  by  his 
mother  and  stepfather.  Thus,  Mrs.  Sayle,  wife  of  Sayle, 
testifying  as  to  a  certain  fact,  says  that  she  discovered  it  "in 
San  Francisco  when  I  started  this  suit."  Many  more  cir- 
cum.stances  could  be  pointed  out,  but  these  are  sufficient  to 
show  that  the  action,  while  appealing  to  the  equitable  side  of 
the  court  for  the  enforcement  of  a  ward's  rights,  is  one  wholly 
without  equity.  The  contention  of  plaintiff  is  that  the  guard- 
ian ^*^  had  no  power  or  authority,  without  the  order  of  a 
court,  to  have  released  the  mortgage,  and  that  the  mortgage 
stands  as  a  valid  and  subsisting  lien  upon  the  property ;  that 
while  it  is  true  that  the  purchasers  paid  full  price  for  the  prop- 
erty, and  that  upon  the  record  the  mortgage  to  plaintiff"  had 
been  released,  yet  these  facts  are  not  sufficient  in  defense, 
because  they  were  put  upon  notice  that  the  guardian  could 
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not  release  the  mortg:afre  except  upon  payment  of  the  money 
and  order  of  court.  This  was  the  view  which  the  trial  court 
adopted,  and  judgment  passed  for  plaintiff  accordingly. 

Some  interesting  questions  are  here  presented,  the  deter- 
mination  of   which   would   unquestionably   prove   extremely 

.embarrassing  to  plaintiff's  case.  Thus,  plaintiff  begins  his 
proofs  with  a  showing  of  this  borrowed  money  by  his  guardian 
and  the  making  of  the  so-called  note  and  mortgage  to  him — 
the  ward.  But  a  note  and  mortgage,  to  be  of  any  validity 
whatsoever,  must  be  legal  contracts,  and  to  every  contract 
there  must  be  two  parties.  An  infant  of  a  year  old  is  plainly 
incapable  of  contracting,  and  it  may  be  seriously  doubted, 
under  the  circumstances  here  disclosed,  with  the  additional 
fact  that  one  of  the  contracting  parties  stood  in  the  confiden- 
tial relation  of  guardian  to  the  other,  whether  any  contract 
could  be  said  to  exist  at  all.  Certainly  if  Sayle  had  been 
indicted  for  embezzlement,  his  declaration  that  he  had  bor- 
rowed the  money  from  his  ward,  and  by  contract  had  given 
a  note  and  mortgage  to  an  infant,  of  the  tender  age  of 
one  year,  would  scarcely  be  held  to  fill  the  measure  of  a  valid 
defense.  But  aside  from  this  and  other  like  questions  with 
Avhich  the  case  abounds,  one  proposition  is  determinative  of 
the  matter,  and  upon  it  this  decision  may  rest.  Assuming  or 
conceding  that  the  note  and  mortgage  as  given  to  the  ward 
were  valid  so  as  to  encumber  the  land,  assuming  also  and  con- 
ceding that  the  release  of  this  mortgage  was  without  authority 
of  the  court,  conceding  also  that  the  witness  Sayle  does  en- 
deavor, though  shufflingly  and  evasively,  to  have  it  appear 
that  he  did  not  pay  over  to  his  ward  the  money  which  he 
received  from  the  Baird  mortgage,  the  fact  remains  that  equity 
itself,  under  such  circumstances  as  those  here  disclosed,  makes 
such  payment  in  pursuance  of  its  maxim  that  it  will  regard  as 
done  that  which  ought  to  have  been  done.  When  the  money 
for  the  release  of  this  mortgage  came  into  Sayle 's  hands  it 
**^  was,  in  equity,  the  ward's  money,  and  any  improper  use 
which  Sayle  thereafter  made  of  it  was  but  a  second  embezzle- 
ment of  the  ward's  funds.  So,  too,  as  to  the  innocent  pur- 
chasers— the  defendants  here — who  paid  full  value  for  their 
property.  If  they,  in  honest  ignorance  of  the  situation,  paid 
full  value  for  property  which,  so  far  as  the  record  went,  was 
clear  of  anj'  encumbrance  to  this  minor  ward,  and  if  in  fact 
the  ward  had  some  undisclosed  lien  upon  the  propertj'^,  so 

.much  of  the  moneys  that  these  purchasers  paid  as  might  be 
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necessary  to  clear  this  lien  was  taken  by  the  guardian  as 
money  of  the  ward,  and  if  the  guardian  thereafter  made  fur- 
ther misappropriation  of  it,  the  purchasers  are  protected 
against  its  consequences.  This  principle  is  plainly  and  elabo- 
rately enunciated  in  Iladley  v.  Chapin,  11  Paige  Ch.  245, 
and  if  many  more  cases  enunciating  the  same  principle  may 
not  be  cited,  it  may  be  said  that  few  have  had  the  temerity  to 
maintain  actions  such  as  the  one  at  bar,  and  that  no  cases  can 
be  found  upholding  a  contrary  doctrine. 

It  becomes  unnecessary  to  consider  the  many  other  objec- 
tions advanced  by  appellants,  both  to  the  rulings  of  the  court 
in  admitting  and  rejecting  evidence  and  to  the  sufficiency  of 
the  evidence  to  sustain  the  judgment,  because  the  proposition 
which  we  have  enunciated  is  determinative  of  the  case,  for 
which  reason  the  judgment  and  order  appealed  from  are 
reversed  as  to  all  of  the  appealing  defendants. 

McFarland,  J.,  and  Lorigan,  J.,  concurred. 


The  Forcers  of  Guardians  in  dealing  with  the  funds  and  estates  of 
their  wards  are  discussed  in  the  note  to  Schmidt  v.  Shaver,  89  Am. 
St.  Kep.  257. 


BUILDERS'  SUPPLY  DEPOT  v.  O'CONNOR. 

[150  Cal.  265,  88  Pae.  982.] 

MECHANICS'  LIENS. — Subcontractors  are  not  Entitled  to  a 
Personal  Judgment  Acainst  the  Land  Owner  in  a  suit  to  enforce  their 
claim  against  the  land.     (p.  194.) 

MECHANICS'  LIENS — Offsets. — ^In  an  Action  by  Subcontrac- 
tors to  enforce  a  mechanic's  lien,  damages  for  the  failure  of  the 
original  contractor  to  finish  his  work  within  the  time  specified  in 
his  contract  may  be  deducted  notwithstanding  a  statute  providing 
that  "as  to  all  liens,  except  that  of  the  contractor,  the  whole  contract 
price  shall  not  be  diminished  by  any  prior  or  subsequent  indebted- 
ness, offset  or  counterclaim  in  favor  of  the  reputed  owner  and  against 
the  contractor."  This  clause  relates  to  offsets  not  arising  under  the 
terms  of  the  contract  and  as  to  which,  from  an  inspection  of  the  con- 
tract, materialmen  and  laborers  could  have  no  notice,     (pp.  194,  195.) 

MECHANICS'  LIENS — Constitutional  Law.— A  Statute  Allow- 
ing  Attorneys'  Fees  in  suits  to  foreclose  mechanics'  liens  is  uncon- 
stitutional and  void  when  they  are  allov^able  in  favor  of  plaintiffs 
only,  and  not  allowable  to  them  in  other  classes  of  actions,     (p.  195.) 

Mullany,  Grant  &  dishing,  for  the  appellants. 

Bama  McKinne,  Wal.  J.  Tuska   and  Maurice  L.  Asher,  for 
the  respondents. 

Am.  St.  Rep.,  Vol.  119—13 
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*^^  ^fcFARLAND,  J.  Three  mechanic's  lien  cases  were 
consolidated  and  tried  together,  and  judgment  was  rendered 
against  Dennis  O'Connor  and  Mary  O'Connor,  the  owners 
of  the  land  involved,  who  appeal  from  the  judgment. 

The  judgment  must  be  reversed  for  the  following  reasons : 
1.  The  actions  were  not  brought  by  the  original  contractor; 
they  were  all  brought  for  material  and  labor  furnished  by 
plaintiffs  as  subcontractors.  Nevertheless  personal  judg- 
ments were  rendered  against  the  appellants.  This  was  error, 
as  plaintiffs  were  entitled  only  to  enforce  their  claims  against 
the  land. 

2.  There  was  a  written  contract  between  appellants  as  own- 
ers of  the  land  and  the  contractors,  Barth  and  Scarf,  for  the 
construction  of  a  certain  building  thereon.  This  contract  was 
regular  in  form  and  was  recorded  as  provided  by  the  code, 
and  it  is  admitted  that  the  rights  of  all  parties  rest  on  said 
contract,  the  contract  providing  that  the  building  was  to  be 
built  for  seven  thousand  five  hundred  dollars  and  to  be  finished 
in  five  months — and  if  not  finished  within  the  five  months  the 
owners  were  to  be  allowed  whatever  damages  the  delay  should 
cau^.  The  building  was  not  finished  until  about  two  and  a 
half  months  after  the  stipulated  time;  and  appellants  averred 
and  offered  evidence  to  prove  that  they  were  damaged  by  the 
delay  in  the  sum  of  three  hundred  and  fifty-nine  dollars  and 
fifty  cents.  Respondents  objected  to  this  evidence,  and  the 
court  sustained  the  objection  upon  the  ground  that  appel- 
lants could  not  avail  themselves  of  the  damage,  even  if  proved, 
because  of  a  clause  in  section  1184  of  the  Code  of  Civil  Pro- 
cedure that  "As  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  diminished  by  any  prior 
•or  subsequent  indebtedness,  offset,  or  counterclaim,  in  favor 
of  the  reputed  owner  and  against  the  contractor,"  But  it 
was  definitely  settled  in  Hampton  v.  Christensen,  148  Cal. 
729,  84  Pac.  200,  that  damages  for  failure  of  the  contractor 
to  ftnish  the  work  within  the  time  specified  in  the  written 
contract  may  be  deducted  by  the  owners  as  against  lionhold- 
ers,  and  that  "the  clause  has  reference,  in  the  first  place,  to 
offsets  not  arising  under  the  termiS  ^^^  of  the  contract,  and 
as  to  which,  from  an  inspection  of  the  contract,  material- 
men and  laborers  could  have  no  notice."  The  opinion  in 
that  ca.se  is  quite  full  on  the  point,  and  we  need  not  further 
discuss  it  here.  The  appellants  were,  therefore,  entitled  to 
deduct  from  the  amount  of  the  money  remaining  in  their 
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hands  whatever  damages  they  suffered  for  the  delay  in  finish- 
ing the  building,  and  the  court  erred  in  refusing  to  allow 
them  to  introduce  evidence  of  such  damage. 

3.  The  court  allowed  an, attorney's  fee  in  each  of  the  cases, 
and  appellants  contend  that  such  allowance  was  erroneous 
because  the  statutory  provision  directing  the  allowance  of  such 
a  fee  is  unconstitutional  and  void.  In  our  opinion  this  con- 
tention must  be  sustained.  In  a  few  instances  this  court  has 
affirmed  judgments  for  plaintiffs  in  mechanic's  lien  cases 
which  included  attorney 's  fees ;  but  our  attention  has  not  been 
called  to  any  case  where  the  question  of  the  constitutionality 
of  the  statute  providing  for  such  fees  has  been  raised,  or  pre- 
sented to  the  court  for  adjudication.  In  the  case  at  bar  the 
question  has  been  for  the  first  time  raised. 

The  statutory  provision  in  question  is  found  in  section  1195 
of  the  Code  of  Civil  Procedure,  and  is  as  follows :  * '  The  court 
must  also  allow,  as  a  part  of  the  costs,  ....  reasonable  attor- 
neys' fees  ....  to  be  allowed  to  each  lien  claimant  whose  lien 
is  established,  whether  he  be  plaintiff  or  defendant."  It  is  to 
be  noticed  that  this  section  provides  for  an  attorney's  fee  to 
plaintiff  but  not  to  defendant,  even  though  the  latter  be  suc- 
cessful in  the  action;  and  that  attorneys'  fees  are  allowed 
even  to  plaintiff  only  in  actions  under  the  mechanic's  lien 
law — the  general  rule  being  that  "The  measure  and  mode  of 
compensation  of  attorneys  and  counselors  at  law  is  left  to 
the  agreement,  express  or  implied,  of  the  parties":  Code 
Civ.  Proc,  sec.  1021.  This  provision  is  in  our  opinion  viola- 
tive both  of  the  federal  and  the  state  constitution — of  the 
fourteenth  amendment  of  the  former,  which  guarantees  to 
every  person  "the  equal  protection  of  the  law,"  and  of  the 
provisions  of  the  state  constitution  which  provide  that  general 
laws  shall  be  uniform,  prohibit  special  laws,  and  declare  the 
inalienable  rights  of  all  men  of  acquiring,  possessing,  and  pro- 
tecting property.  A  statute  which  gives  an  attorney's  fee  to 
one  party  in  an  action  and  denies  it  to  the  other,  and  allows 
such  fee  in  one  kind  of  action  and  not  in  other  kinds  of  actions 
^"■*  where,  as  in  the  statute  here  in  question,  the  distinction  is 
not  founded  on  constitutional  or  natural  differences,  is  clearly 
violative  of  the  constitutional  provisions  above  noticed. 

That  said  law  is  violative  of  the  fourteenth  amendment  to 
the  federal  constitution  was  established  by  the  supreme  court 
of  the  United  States  in  Gulf  etc.  Ky.  Co.  v.  Ellis,  165  U.  S. 
150,  17  Sup.  Ct.  Rep.  255,  41  L.  ed.  2G6.     lu  that  case  the 
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statute  of  the  state  of  Texaia  allowing  attorney's  fee  to  any 
person  havinfj  a  bona  fide  claim  against  a  railroad  company  for 
services,  or  for  damages,  or  for  stock  killed,  was  held  to  be 
unconstitutional  because  violative  of  the  said  fourteenth 
amendment.  The  court,  speaking  of  the  statute,  said:  "It  is 
simply  a  statute  imposing  a  penalty  upon  railroad  corpora- 
tions for  a  failure  to  pay  certain  debts.  No  individuals  are 
thus  punished,  and  no  other  corporations.  The  act  singles 
out  a  certain  class  of  debtors  and  punishes  them  when  for  like 
delinquencies  it  punishes  no  others.  They  are  not  treated 
as  other  debtors,  or  ecpially  with  other  debtors.  They  can- 
not appeal  to  the  courts  as  other  litigants  under  like  condi- 
tions and  with  like  protection.  If  litigation  terminates  ad- 
versely to  them,  they  are  mulcted  in  the  attorneys'  fees  of 
the  successful  plaintiff;  if  it  terminates  in  their  favor,  they 
recover  no  attorneys'  fees.  It  is  no  sufficient  answer  to  say 
that  they  are  punished  only  when  adjudged  to  be  in  the  wrong. 
They  do  not  enter  the  courts  upon  equal  terms.  They  must 
pay  attorneys'  fees  if  wrong.  They  do  not  recover  any  if 
right;  while  their  adversaries  recover  if  right  and  pay  noth- 
ing if  wrong.  In  the  suits,  therefore,  to  which  they  are  par- 
ties they  are  discriminated  against,  and  are  not  treated  as 
others.  They  do  not  stand  equal  before  the  law.  They  do 
not  receive  its  equal  protection.  All  this  is  obvious  from  a 
mere  inspection  of  the  statute." 

In  the  decisions  of  several  states  a  statute  similar  to  the 
one  involved  has  been  held  unconstitutional.  The  question  is 
elaborately  discussed  by  the  supreme  court  of  Colorado  in 
Davidson  v.  Jennings,  27  Colo.  187,  83  Am.  St.  Rep.  49,  60 
Pac.  354,  48  L.  R.  A.  340,  and  a  statute  of  that  state  similar 
to  ours  declared  void.  The  opinion  rendered  in  the  case  is  an 
exhaustive  one,  and  we  will  make  only  a  few  quotations  from 
it.  After  stating  the  statutory  provisions  the  court  says:  "It 
will  be  seen  that  this  section  imposes  a  penalty  upon  the  de- 
fendant for  ^'^^  exercising,  in  this  class  of  cases,  the  common 
right  of  making  a  defense,  which  is  accorded  to  every  other 
litigant  in  the  courts,  by  subjecting  him  to  the  payment  of 
the  plaintiff's  attorney's  fees  if  he  is  successful,  without  giv- 
ing him  (the  defendant)  a  reciprocal  right  if  he  is  victorious." 
And  the  court  further  says:  "We  are  unable  to  perceive  any 
reason  why,  in  actions  to  enforce  their  claims  for  merchandise 
or  material  furnished  in  the  erection  of  a  house  or  for  the  de- 
velopment of  a  mining  claim,  they  should  be  afforded  any  other 
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or  greater  rights  than  are  given  other  merchants  who  furnish 
provisions  or  supplies  to  persons  for  family  consumption,  or 
that  their  debtors  should  not  have  the  same  right  to  contest 
the  justice  of  their  claims  upon  the  same  terms  and  conditions 
as  are  afforded  to  other  debtors  by  the  general  law  of  the 
land.  It  is  no  answer  to  say  that  the  debtor  may  avoid  the 
imposition  of  this  additional  cost  by  paying  his  honest  debts 
because  the  very  purpose  of  the  litigation  he  invokes  is  to 
determine  whether  he  owes  the  debt  or  not.  And  it  is  im- 
material whether  he  successfully  defeats  the  larger  part  of 
the  claim.  He  may,  nevertheless,  be  mulcted  in  a  sum  which 
will  deprive  him  of  any  benefit  from  the  defense  which  he  has 
legitimately  established.  It  is  also  equally  immaterial  whether 
he  interposes  a  vexatious  defense  or  makes  an  honest  though 
unsuccessful  one,  or  allows  judgment  to  be  taken  against  him 
by  default ;  he  is  subjected  to  the  same  penalty. "  Many  cases 
are  cited  which  sustain  the  opinion.  This  case  was  after- 
ward expressly  approved  by  the  courts  of  Colorado:  See 
Perkins  v.  Boyd,  16  Colo.  App.  266,  65  Pac.  350,  and  cases 
there  cited. 

In  Atkinson  v.  Woodmansee,  68  Kan.  71,  74  Pac.  640, 
64  L.  R.  A.  325,  the  supreme  court  of  Kansas  held  unconsti- 
tutional a  clause  of  a  Kansas  statute  as  follows:  "In  any 
action  brought  by  any  artisan  or  day  laborer  to  enforce  any 
lien  under  this  act,  where  judgment  be  rendered  for  plaintiff, 
the  plaintiff  shall  be  entitled  to  recover  a  reasonable  attorney's 
fee  to  be  fixed  by  the  court,  which  shall  be  taxed  as  costs  in 
the  action."  It  will  be  observed  that  in  this  statute  the 
special  advantage  is  given  only  to  the  "artisan  or  day  la- 
borer," and  not  to  materialmen,  who  constitute  the  main  lien 
claimants  in  California;  but  the  provision  was,  nevertheless, 
held  void.  The  court  says:  "Under  the  constitution  of  the 
^''^^  state  of  Kansas,  artisan  and  owner,  contractor  and  la- 
borer, are  each  one  possessed  of  equal  and  inalienable  rights  to 

life,  liberty,  and  the  pursuit  of  happiness The  burden 

of  the  law  upon  them  should  be  as  equal  and  impartial  as 
the  law  of  gravitation,  and  yet,  in  the  baldest  and  most  ar- 
bitrary manner  imaginable,  this  act  singles  out  a  certain  class 
of  debtors  and  punishes  them,  when  for  like  delinquencies  it 
punishes  no  others";  and  then  follows  a  quotation  from  the 
case  of  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  150,  17  Sup.  Ct 
Eep.  255,  41  L.  ed.  266,  above  noticed. 
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In  Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio  St.  12,  41 
N.  E.  263,  29  L.  R.  A.  386,  the  supreme  court  of  Ohio  held  un- 
constitutional a  statute  providing  that  in  an  action  for  wages 
the  plaintiff  should  recover  an  attorney's  fee.  The  court  said : 
"Upon  what  principle  can  a  rule  of  law  rest  which  permits 
one  part}',  or  class  of  people,  to  invoke  the  action  of  our  tribu- 
nals of  justice  at  will,  while  the  other  party,  or  another  class 
of  citizens,  does  so  at  the  peril  of  being  mulcted  in  an  attorney 
fee,  if  an  honest  but  unsuccessful  defense  should  be  inter- 
posed ?  A  statute  that  imposes  this  restriction  upon  one  citi- 
zen, or  class  of  citizens,  only  denies  to  him  or  them  the  equal 
protection  of  the  law."  And  further  the  court  say:  "Judi- 
cial tribunals  are  provided  for  the  equal  protection  of  every 
suitor.  The  right  to  retain  property  already  in  possession  is 
as  sacred  as  the  right  to  recover  it  when  dispossessed.  The 
right  to  defend  against  an  action  to  recover  money  is  as  neces- 
sary as  the  right  to  defend  one  brought  to  recover  specific 
real  or  personal  property.  An  adverse  result  in  either  case 
deprives  the  defeated  party  of  property. ' ' 

In  Grand  Rapids  Chair  Co.  v.  Runnels,  77  Mich.  104,  43 
N.  W.  1006,  the  supreme  court  of  Michigan  held  that  a  stat- 
ute authorizing  an  attorney's  fee  to  be  taxed  to  the  party  in 
a  judgment  for  personal  services  was  unconstitutional — being 
an  attempt  to  give  special  advantages  to  one  class  at  the  ex- 
pense of  another. 

In  Wilder  v.  Chicago  &  W.  M.  Ry.  Co.,  70  Mich.  382,  38  N. 
W.  289,  the  supreme  court  of  Michigan  held  that  an  act  au- 
thorizing an  attorney's  fee  against  a  railroad  company  in  an 
action  for  injury  to  stock  was  unconstitutional  and  void.  .  In 
Openshaw  v.  Halfin,  24  Utah,  426,  91  Am.  St.  Rep.  796,  68  Pac. 
138,  the  supreme  court  of  Utah  held  that  a  statute  allowing 
attorneys'  ^''^  fees  to  plaintiff  in  an  action  to  compel  the  re- 
lease of  a  mortgage  was  unconstitutional  as  special  legislation, 
and  violative  of  the  constitutional  principle  of  equal  protec- 
tion to  all :  See,  also,  Durkee  v.  Janesville,  28  Wis.  464,  9 
Am.  Rep.  500. 

In  the  opinions  rendered  in  the  cases  above  noticed  there 
are  many  citations  of  authorities  sustaining  the  opinions ;  but 
we  have  been  unable  to  verify  these  citations  on  account  of 
the  difficulty  of  access  to  books  since  the  recent  destruction 
here  by  fire  of  law  libraries.  We  are  satisfied  with  the  reason- 
ing on  the  point  in  the  cases  which  we  have  cited  and  quoted 
from,  and  deem  it  unnecessary  to  discuss  the  matter  further. 
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Upon  the  three  grounds  above  stated  the  judgment  must 
he  reversed. 

Appellants  also  make  the  contention  that  the  court  erred 
in  allowing  plaintiffs  as  costs  the  expense  of  filing  their  liens, 
upon  the  ground  that  the  statute  providing  therefor  is  uncon- 
stitutional;  but  in  our  opinion  this  contention  is  not  main- 
tainable. The  constitution  imposes  upon  the  legislature  the 
duty  of  providing  for  these  liens ;  and  as  the  filing  of  the 
liens  is  part  of  the  legislative  method  of  perfecting  them,  we 
think  that  the  small  expense  of  such  filing  is  properly  in- 
cluded in  the  phrase  "costs  and  disbursements." 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Henshaw,  J.,  and  Lorigan,  J.,  concurred. 

Hearing  in  bank  denied. 


The  Opinion  Expressed  in  the  Principal  Case  respecting  the  tincon- 
«titutionality  of  that  part  of  the  statute  authorizing  the  allowance 
o.f  attorneys'  fees  was  followed  and  reaffirmed  in  Union  Lumber  Co. 
V.  Simon,  150  Cal.  751,  89  Pac.  1088. 

Mechanics  and  Materialmen  furnishing  labor  or  materials  for  a  build- 
ing at  the  request  of  the  contractor  are  given  a  lien  on  the  building 
which  cannot  be  defeated  by  his  misconduct:  Berger  v.  Turnblad, 
98  Minn.  163,  116  Am.  St.  Eep.  353. 

A  Statute  Allowing  Attorney  Fees  to  the  plaintiff  in  proceedings  to 
enforce  a  mechanic 's  lien  which  result  in  a  judgment  in  his  favor 
is  constitutional:  Dell  v.  Marvin,  41  Fla.  221,  79  Am.  St.  Eep.  171, 
•nd  note.  A  contrary  view,  however,  seems  to  prevail  in  Colorado: 
Davidson  v.  Jennings,  27  Colo.  187,  83  Am.  St.  Rep.  49. 


TITLE  AND  DOCUMENT  RESTORATION  COJ^IPANY  v. 
KERRIGAN. 

[150  Cal.  289,  88  Pac.  356.] 

CONSTITUTIONAIi  LAW— Character  of  a  Proceeding  not 
Changed  by  Its  Name. — The  mere  title  or  designation  given  by  the 
legislature  to  a  proceeding  cannot  change  its  substantial  character 
nor  alter  the  rights  of   the   parties  to  it.     (p.  207.) 

A  PROCEEDING  is  Quasi  in  Rem  when  its  purpose  is  to  affect 
the  interest  of  the  dcimdant  in  specific  real  property  within  the  state 
which  has  at  the  outset  of  the  proceeding  been  brought  withiu  the 
control  of  the  court,     (p.  208.) 
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CONSTITUTIONAL  LAW — Due  Process — Substituted  Service. 
As  to  proccedHigs  quasi  in  rem  the  requirement  of  due  process  is 
satisfied  by  a  substituted  service  of  summons,  at  least  as  to  known 
and  designated  defendants  who  cannot  be  found  within  the  state, 
(p.  208.) 

CHANCERY,  Jurisdiction  of  may  be  Extended  Beyond  Action 
in  Personam. — Though  in  the  exercise  of  its  inherent  equity  jurisdic- 
tion a  court  of  chancery  acts  only  in  personam,  the  legislature  may,  so 
far  as  the  constitutional  provision  regarding  due  process  of  law  is 
concerned,  confer  upon  such  courts  a  jurisdiction  which  shall,  as  to 
property  within  the  state,  operate  upon  it  in  some  other  way  than 
merely  directing  the  defendants  to  do  or  refrain  from  doing  some 
act  concerning  the  property.  The  state  has  power  to  enact  statutes 
under  which  the  interests  of  persons  in  property  within  the  state 
shall  be  affected  so  far  as  that  property  is  concerned,  though  not 
personally  served  with  process  within  the  state,     (p.  209.) 

CHANCERY — Jurisdiction  of  to  Quiet  Title. — Courts  of  chan- 
cery may  by  statute  be  authorized  to  quiet  title  to  property  in  the 
state  without  the  personal  service  of  process  therein,     (p.  209.) 

QUIETINQ  TITLE,  Operation  of  Decree  in  Rem, — While  a  de- 
cree quieting  title  is  not  in  rem,  strictly  speaking,  it  fixes  and  settles 
the  title  to  real  estate,  and  to  that  extent  partakes  of  the  nature  of 
a  judgment  in  rem.     (pp.  210,  211.) 

JURISDICTION,  Naming  of  Defendants  not  Essential  to. — It 
is  not  essential,  in  a  statute  quieting  or  establishing  title,  that  any 
person  be  required  to  be  named  as  a  defendant  in  the  title  to  the 
action,     (pp.  212,  213.) 

JUDGMENTS  IN  REM  Need  not  Give  Claimants  Further  Time 
to  Assert  Their  Rights. — It  is  not  essential  under  the  constitutions  in 
force  in  the  United  States  to  the  cutting  off  of  unnamed  persons  by 
a  judicial  proceeding,  that  the  adjudication  against  them  be  made 
final  only  upon  their  failure  to  come  in  and  assert  fheir  rights  within 
a  specified  time  after  the  entry  of  the  judgment  or  decree,     (p.  213.) 

DUE  PROCESS  or  LAW,  Changes  in. — The  forms  of  procedure 
in  common  use  at  the  times  of  the  adoption  of  the  various  American 
constitutions  must  be  taken  to  have  been  understood  by  the  framers 
as  embraced  within  the  term  "due  process  of  law,"  but  in  prohibiting 
the  taking  of  life,  liberty,  or  property  without  due  process  of  law, 
those  who  adopted  these  constitutions  did  not  intend  to  provide  that 
the  details  of  practice  and  procedure  then  existing  should  forever 
remain  unchanged.  The  legislature  may  devise  entirely  novel  and 
unprecedented  methods  of  procedure,  provided  they  afford  the  par- 
ties affected  the  substantial  securities  against  arbitrary  and  un- 
just spoliation  which  are  embraced  within  the  system  of  jurispru- 
dence prevailing  throughout  the  land.     (p.  213.) 

CONSTITUTIONAL  LAW— Unkno\m  Claimants.— The  power 
of  the  state  to  settle  titles  is  not  limited  to  settling  them  against 
persons  named.  To  exercise  this  power  to  the  fullest  extent  it  is 
necessary  that  it  should  be  made  to  operate  on  all  interests,  known 
and  unknown,     (p.  214.) 

CONSTITUTIONAL  LAW — ^Unknown  Claimants,  Who  may  be 
Proceeded  Against  as. — So  far  as  substituted  service  of  process  upon 
a  class  of  unknown  claimants  is  permitted  to  all,  in  proceedings  which 
are  merely  quasi  in  rem,  it  rests  upon  the  ground  of  necessity;  but 
this  necessity  will  not  justify  the  omission  of  personal  service  upon 
all  who  can  with  reasonable  diligence  be  ascertained  and  found,  (p. 
217.) 
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SUITS  TO  DETERMINE  TITLE,  Diligence  to  Ascertain  and 
Serve  Known  Claimants,  When  Kequired. — ^If  the  evident  purpose  of 
a  statute  is  to  secure,  as  far  as  possible,  actual  notice  of  the  proceed- 
ing thereunder  to  all  known  claimants,  it  must  be  construed  as  not 
intending  to  permit  plaintiff  to  willfully  or  negligently  close  his 
eyes  to  means  of  knowledge  and  thus  secure  a  decree  by  publication 
and  posting  alone,  as  against  persons  whose  identity  he  might  have 
learned  by  the  use  of  due  effort,     (p.  218.) 

CONSTITUTIONAL  LAW— Establishing  Title,  Proceeding  for. 
When  Judicial. — A  proceeding  for  the  establishment  of  title  to  real 
property,  though  no  person  is  required  to  be  named  as  a  defendant 
and  no  allegation  need  be  made  that  anyone  denies  or  assails  plain- 
tiff's title,  there  being,  however,  a  provision  for  notice  to  all  persons 
interested  in  opposing  plaintiff's  application  and  an  opportunity  for 
them  to  come  in  and  oppose  it,  is  not  so  nonjudicial  in  character  that 
jurisdiction  over  it  may  not  be  conferred  on  a  court  forbidden  by 
the  constitution  to  exercise  other  than  judicial  functions,     (p.  219.) 

COURTS,  Jurisdiction  of  to  Quiet  Title. — If  a  title  to  real 
property  is  in  fact  good,  but  is  not  deducible  of  record,  a  court  of 
equity  may  remedy  such  defect  by  a  decree,  although  there  is.  no 
absolute  controversy  as  to  the  title,     (p.  220.) 

CONSTITUTIONAL  LAW — Special  Legislation — Permissible 
Classification. — The  establishment  and  quieting  of  title  to  real  prop- 
erty in  case  of  the  loss  or  destruction  of  public  records  by  earth- 
quake, fire  or  flood  differs  so  materially  from  most  actions  as  to 
justify  the  legislature  in  placing  the  proceeding  in  a  class  by  itself 
and  in  adopting  for  it  forpis  of  proceeding  and  modes  of  serving  pro- 
cess not  permitted  in  other  actions,     (p.  224.) 

CONSTITUTIONAL  LAW— Classification,  Special,  When  Sus- 
tainable.— The  question  of  classification  is  primarily  for  the  legisla- 
ture. The  court  is  not  to  set  aside  a  statute  merely  because  in  its 
view  it  may  have  been  unwise  or  unnecessary  to  apply  certain  rules 
to  one  class  of  cases.  Before  an  act  can  be  declared  invalid  on  this 
ground,  it  must  appear  to  the  court  that  there  was  no  reasonable  basis 
on  which  the  peculiar  legislative  provision  could  be  made.     (p.  225.) 

CONSTITUTIONAL  LAW— Title  of  Statute.— The  title,  "An 
act  to  provide  for  the  establishment  and  quieting  of  title  to  real 
property  in  case  of  the  loss  or  destruction  of  public  records,"  com- 
plies with  the  constitutional  provision*  that  "every  act  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  its  title,"  and  under  this 
title  provision  may  be  made  for  a  proceeding  to  establish  and  quiet 
the  title  to  real  property  in  all  cases  of  the  loss  or  destruction  of 
public  records  by  fire,  flood,  or  earthquake,  without  naming  any  per- 
son as  defendant,  and  though  there  is  no  assault  upon  or  dispute 
respecting  the  title,  and  also  providing  for  modes  of  procedure  and 
means  of  serving  process  not  proviiled  for  in  other  actions,     (p.  226.) 

Garret  W.  McEnerney,  Walter  Rothchild,  Joseph  H.  Mayer, 
Joseph  Hutchinson,  James  S.  Hutchinson,  Charles  S.Wheeler, 
J.  F.  Bowie,  Van  Fleet  &  Mastick,  William  II.  H.  Hart  and 
Bishop  &  Iloefler,  for  the  petitioner. 

Gaillard  Stoney,  John  J.  Lermen,  John  Garber,  Page,  Mc- 
Cutchen  &  Knight,  A.  E.  Bolton,  C.  S.  Farquar  and  William 
B.  Beaizley,  for  the  respondent. 
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301  SLOSS,  J.  In  June,  1906,  the  leg^islatnre  of  this  state, 
liaving  been  convened  in  extraordinary  session  to  legislate 
concerning  certain  needs  developed  by  the  disaster  of  April 
18,  1906,  enacted,  among  other  statutes,  one  entitled  "An 
act  to  provide  for  the  establishment  and  quieting  of  title 
to  real  property  in  case  of  the  loss  or  destruction  of  public 
records. ' ' 

The  present  proceeding  is  an  application  for  a  writ  of 
mandate.  The  petitionei  herein  filed  a  complaint,  as  provided 
by  the  act  above  referred  to,  and  applied  to  the  respondent, 
judge  of  the  superior  court  in  which  its  complaint  had  been 
filed,  for  an  order  for  publication  of  summons.  The  respond- 
ent declined  to  make  the  order  upon  the  ground  that  the 
act  in  question  violated  certain  provisions  of  both  the  federal 
and  state  constitutions.  The  purpose  of  this  proceeding  being 
to  compel  the  judge  of  the  lower  court  to  make  the  order 
for  publication,  as  requested,  the  real,  and  substantially  the 
only,  question  herein  involved  is  whether  or  not  the  above- 
mentioned  act  is  a  valid  exercise  of  legislative  power.  The 
facts  alleged  in  the  petition  are  not  .denied,  and  the  matter 
now  comes  before  the  court  upon  a  demurrer  to  the  petition. 
In  order  to  properly  state  and  discuss  the  constitutional  points 
made  in  support  of  the  demurrer,  it  will  be  well  to  give  a 
somewhat  full  statement  of  the  provisions  of  the  act  in  ques- 
tion. 

^®*  The  act  provides  that  whenever  the  public  records  in  the 
office  of  a  county  recorder  are  lost  or  destroyed,  in  whole  or 
in  any  material  part,  by  flood,  fire,  or  earthquake,  any  person 
who  claims  an  estate  of  inheritance  or  for  life  in,  and  who 
i?  by  himself  or  his  tenant  or  other  person  in  the  actual  and 
peaceable  .possession  of,  any  real  property  in  such  county, 
may  bring  and  maintain  "an  action  in  rem  against  all  the 
world"  in  the  superior  court  of  the  county  where  the  land 
is  situate  "to  establish  his  title  to  such  property  and  to  de- 
termine all  adverse  claims  thereto":  Sec.  1.  The  action  is 
commenced  by  the  filing  of  a  verified  complaint  in  which  the 
party  commencing  the  same  is  named  as  plaintiff,  and  the 
defendants  are  described  as  "all  persons  claiming  any  interest 
in  or  lien  upon  the  real  property  herein  described,  or  any 
part  thereof. ' '  The  complaint  is  to  contain  a  statement  of  the 
facts  enumerated  in  section  1  of  the  act,  together  with  a  par- 
ticular description  of  the  real  property,  and  a  specification  of 
:  the  estate  or  interest  of  the  plaintiff  therein :  Sec.  2,     The 
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act  provides  for  the  issuing  of  a  summons  upon  the  filing  of 
the  complaint.  The  summons  is  directed  to  "all  persons 
claiming  an  interest  in  or  lien  upon  the  real  property  herein 
described,  or  any  part  thereof,"  and  requires  them  to  appear 
within  three  months  after  the  first  publication  of  the  sum- 
mons, and  to  set  forth  what  interest  or  lien,  if  any,  they 
Tiave  upon  the  real  property  in  question,  a  description  of 
which  is  to  be  contained  in  the  summons.  At  the  time  of  the 
filing  of  the  complaint  the  plaintiff  must  file  with  the  same 
his  affidavit  fully  and  explicitly  setting  forth  and  showing: 
1.  The  character  of  his  interest,  the  duration  of  its  existence, 
and  from  whom  it  was  obtained;  2.  "Whether  or  not  he  has 
ever  made  any  conveyance  affecting  the  property,  and  if  so, 
when  and  to  w^hom,  and  a  statement  of  any  and  all  su])sisting 
mortgages,  deeds  of  trust,  and  other  liens  thereon ;  3.  That 
he  does  not  know  and  has  never  been  informed  of  any  other 
person  who  claims  or  may  claim  any  interest  in  or  lien  upon 
the  property  adversely  to  him,  or  if  he  does  know  and  has 
been  informed  of  any  such  person,  then  the  name  and  addre^^s 
•of  such  person.  If  the  plaintiff  is  unable  to  state  one  or  more 
■of  the  matters  required,  he  shall  set  forth  and  show  fully  and 
explicitly  the  reasons  for  such  inabilit3^  This  affidavit  is 
"'**^  made  to  constitute  a  part  of  the  judgment-roll:  Sec.  5. 
The  summons  is  required  to  be  published  in  a  newspaper 
of  general  circulation  published  in  the  county  in  which 
the  action  is  brought,  the  particular  newspaper  to  be  desig- 
nated by  an  order  of  the  court  or  a  judge  thereof.  The 
summons  is  to  be  published  at  least  once  a  week  for  a  period 
of  two  months  and  to  each  publication  there  must  be  appended 
a  memorandum  giving  the  date  of  the  first  publication  of 
the  summons.  There  must  also  be  appended  to  the  summons 
a  memorandum  giving  the  names  of  any  persons  who  are 
known  to  the  plaintiff  to  claim  any  interest  in  the  property 
adversely  to  the  plaintiff,  if  the  names  of  such  persons  ap- 
pear in  the  affidavit  filed  with  the  complaint:  Sec.  4.  If 
the  affidavit  discloses  the  name  of  any  person  claiming  any 
interest  adversely  to  the  plaintiffs,  the  summons  must  be  per- 
sonally served  upon  such  person,  if  he  can  be  found  within 
the  state,  together  with  a  copy  of  the  complaint  and  a  copy 
of  the  affidavit  and  memorandum  provided  for  in  section  4, 
and  if  the  person  disclosed  by  the  affidavit  resides  out  of  the 
state,  a  copy  of  the  summons,  memorandum,  complaint,  and 
affidavit  must  be  sent  to  him  by  mail  within  fifteen  dayg 


204  American  State  Reports,  Vol.  119.     [California, 

after  the  first  publication  of  the  summons.  If  he  resides 
within  the  state  and  cannot  with  due  diligence  be  found 
therein  before  the  expiration  of  the  period  of  the  publication 
of  summons,  then  the  copies  shall  be  mailed  to  him  forthwith 
upon  the  expiration  of  the  period  of  publication:  Sec.  6. 
In  addition  to  the  service  by  publication  and  the  personal 
service  and  mailing  above  spoken  of,  the  act  provides  that 
a  copy  of  the  summons  and  of  the  memoranda  referred  to 
shall  be  posted  in  a  conspicuous  place  on  each  separate  parcel 
of  the  property  described  in  the  complaint  within  fifteen  days 
after  the  first  publication  of  the  summons:  Sec.  4.  Upon 
the  completion  of  the  publication  and  posting  of  the  sum- 
mons and  its  service  upon  and  mailing  to  the  persons,  if  any, 
upon  whom  it  is  directed  to  be  personally  served,  "the  court 
shall  have  fuU  and  complete  jurisdiction  over  the  plaintiff  and 
the  said  property  and  of  the  person  of  everyone  having  or 
claiming  any  estate,  right,  title  or  interest  in  or  to,  or  lien 
upon,  said  property  or  any  part  thereof,  and  shall  be  deemed 
to  have  obtained  the  possession  and  control  of  such  property 
^^*  for  the  purposes  of  the  action  and  shall  have  full  and  com- 
plete jurisdiction  to  render  the  judgment  therein  which  is 
provided  for  in  this  act":  Sec.  7.  Any  person  having,  or 
claiming  any  estate,  right,  title,  or  interest  in,  or  lien  upon, 
the  property  may  at  any  time  within  three  months  from  the 
first  publication  of  the  summons  appear  and  make  himself 
a  party  to  the  action  by  pleading  to  the  complaint  by  a  veri- 
fied answer  setting  forth  the  estate  or  interest  claimed:  Sec. 
8.  The  plaintiff  and  every  defendant  claiming  any  affirma- 
tive relief  must  at  the  time  of  filing  his  pleading  record  in 
the  office  of  the  recorder  a  notice  of  the  pendency  of  the  action 
containing  a  particular  description  Of  the  property  affected, 
and  this  notice  is  to  be  recorded  in  a  book  devoted  exclusively 
to  the  recordation  of  said  notices,  and  is  to  be  entered  upon 
a  map  of  the  land,  to  be  kept  by  the  recorder  for  that  purpose, 
with  a  reference  to  the  date,  book,  and  page  of  the  record  of 
such  notice:  Sec.  9.  No  judgment  is  to  be  given  by  default, 
but  the  court  must  require  proof  of  the  facts  alleged  in  the 
pleadings:  Sec.  10.  The  judgment  when  given  "shall  as- 
certain and  determine  all  of  the  estate,  rights,  title,  inter- 
ests and  claims  in  and  to  said  property,  and  every  part 
thereof,  whether  the  same  be  legal  or  equitable,  present  or 
future,  vested  or  contingent,  or  whether  the  same  consists  of 
mortgages  or  liens  of  any  description,  and  shall  be  binding 
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and  conclusive  upon  every  person  who  at  the  time  of  the 
commencement  of  the  action  had  or  claimed  any  estate,  right, 
title  or  interest  in  or  to  said  property,  or  any  part  thereof, 
and  upon  every  person  claiming  under  him  by  title  subse- 
quent to  the  commencement  of  the  acticra."  A  certified  copy 
of  the  judgment  is  to  be  recorded  in  the  office  of  the  recorder : 
Sec.  11.  All  provisions  and  rules  of  law  relating  to  evi- 
dence, pleading,  practice,  new  trial,  and  appeal  applicable  to 
other  civil  actions  are,  except  as  otherwise  provided  in  the 
act,  made  applicable  to  this  action :  Sec.  12.  The  act  pro- 
vides that  where  one  judgment  under  it  has  been  entered  as 
to  any  real  property,  no  other  action  relative  to  the  same 
l)roperty  shall  be  tried  until  proof  is  first  made  to  the  court 
that  all  persons  who  appeared  in  the  first  action  have  been 
served  with  the  papers  in  the  new  action,  at  least  a  month 
before  the  expiration  of  the  time  to  plead:  Sec.  14.  Execu- 
tors, ^^^  administrators,  guardians,  or  other  persons  holding 
the  possession  of  property  in  the  right  of  another  may  main- 
tain the  action  as  plaintiff,  or  appear  and  defend:  Sec.  15. 
The  remedies  provided  for  by  the  act  are  to  be  deemed  cumu- 
lative and  in  addition  to  any  other  remedy  now  or  hereafter 
provided  by  law  for  quieting  or  establishing  the  title  to  real 
property:  Sec.  17.  All  actions  authorized  by  the  act  must 
be  commenced  before  July  1,  1909 :  Sec.  18. 

The  general  purpose  of  the  statute  is  plain.  It  was  in- 
tended to  provide  a  method  whereby  owners  in  possession  of 
real  estate  in  counties  where  the  records  are  destroyed  to 
such  an  extent  as  to  make  it  impossible  to  trace  a  record  title 
may  secure  a  decree  which  shall  furnish  a  publicly  authenti- 
cated evidence  of  title.  It  is  hardly  necessary  to  point  out 
that  under  the  system  of  registration  of  land  titles  which 
has  grrown  up  in  all  of  the  states  of  this  Union  it  is  practically 
essential  to  the  security  of  ownership  in  real  property  that 
there  exist  some  method  by  which  the  title  can  be  made  clear 
of  record.  Without  regard  to  the  effect  of  duly  recorded  in- 
struments as  constructive  notice  (whether  or  not  the  recorfi 
remains  in  actual  existence),  the  registration  of  titles  has 
become  so  thoroughly  imbedded  in  our  system  of  dealing  with 
lands  that  a  title  which  cannot  be  traced  and  established  by 
some  form  of  public  record  is  practically  unmerchantable.  It 
is  of  course  true  that  for  many  centuries  lands  have  been 
transferred  in  England,  whence  we  have,  in  the  main,  derived 
our  system  of  real  property  law,  without  any  considerable 
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resort  to  a  public  recording  scheme.  But  in  this  country 
the  system  of  registration  has  become  so  completely  established 
that  the  courts  can  take  judicial  notice  of  the  fact  that  in 
the  great  majority  of  cases  parties  dealing  in  real  estate  rely 
for  the  proof  of  their  titles  upon  the  chain  of  title  that  will 
be  disclosed  by  an  examination  of  the  records,  and  in  a  small 
degree,  if  at  all,  upon  the  possession  of  the  original  instru- 
ments composing  that  chain.  In  many  instances,  indeed^, 
these  instruments  are  not  preserved  for  any  great  length  of 
time. 

It  is  also  matter  of  common  knowledge  that  in  the  city  and 
county  of  San  Francisco  at  least,  if  not  in  other  counties,  the 
disaster  of  April  last  worked  so  great  a  destruction  of  the 
**^"  public  records  as  to  make  it  impossible  to  trace  any  title 
with  completeness  or  certainty.  That  some  provision  was  nec- 
essary to  enable  the  holders  and  owners  of  real  estate  in  this 
city  to  secure  to  themselves  such  evidence  of  title  as  would 
enable  them  not  only  to  defend  their  possession,  but  to  enjoy 
aud  exercise  the  equally  important  right  of  disposition,  is  clear. 
These  considerations  are  suggested  not  with  a  view  to  arguing 
that  the  necessity  for  some  act  of  this  kind  affords  any  ground 
for  disregarding  constitutional  provisions,  if  the  statute  be 
found  to  conflict  with  such  provisions,  but  rather  as  a  guide 
to  determine  thfr  real  scope  and  purpose  of  the  act,  and  to 
emphasize  the  rule  so  often  laid  down  by  all  the  courts  that 
in  passing  upon  the  constitutionality  of  an  act  of  the  legis- 
lature every  presumption  and  intendment  in  favor  of  the 
validity  of  the  enactment  rre  to  be  given  effect. 

1.  One  of  the  principal  objections  made  to  the  act  is  that 
by  the  decree  persons  who  may  have  an  interest  in  the  land 
are  deprived  of  their  property  without  due  process  of  law. 
This  contention  is  based  upon  the  proposition  that  the  pro- 
ceeding created  by  this  statute  is  a  proceeding  in  personam, 
and  not  in  rem,  and  that  in  personal  actions  a  binding  judg- 
ment cannot  be  rendered  against  the  persons  to  be  affected 
without  giving  them  personal  notice  of  the  proceeding  and 
an  opportunity  to  be  heard.  It  is  conceded  by  the  learned 
counsel  for  respondent,  as  it  needs  must  be,  that  if  this  is 
strictly  a  proceeding  in  rem,  such  personal  notice  is  not  re- 
quired. Undoubtedly  the  act,  so  far  as  the  language  of  the 
legislature  can  have  this  effect,  attempted  and  intended  to 
create  a  proceeding  which  should  have  the  force  and  effect 
of  a  proceeding  in  rem.     Section  1  describes  the  proceeding 
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as  "  an  action  in  rem  against  all  the  world. '  *  Section  11  pro- 
vides that  the  judgment  shall  be  binding  and  conclusive  upon 
every  person  who  at  the  time  of  the  commencement  of  the 
action  had  or  claimed  any  estate,  right,  title  or  interest  in 
or  to  the  property. 

It  is,  however,  argued  that  if  the  proceeding  is  in  its  essen- 
tial features  one  in  personam,  the  legislature  cannot,  by  merely 
designating  it  "in  rem,"  cut  off  the  rights  of  ^persons  inter- 
ested without  providing  as  to  them  such  notice  and  oppor- 
tunity to  be  heard  as  are  requisite  to  constitute  due  process  in 
'^^"^  personal  actions.  That  the  mere  title  or  designation  which 
is  given  by  the  legislature  to  a  proceeding  cannot  change  its 
substantial  character  or  alter  the  rights  of  parties  to  it  is, 
of  course,  plain  enough.  "What,  then,  in  its  essential  charac- 
teristics, is  a  proceeding  in  rem?  If,  as  contended  by  re- 
spondent, it  is  one  **to  enforce  a  liability  for  which  the  res 
is  liable,  irrespective  of  who  owns  it — such  a  liability  that 
the  res  can  properly  be  impleaded  as  the  respondent  who  is 
liable"  (quoting  the  language  of  Loring,  J.,  dissenting,  in 
Tyler  v.  Judges  of  Court  of  Registration,  175  Mass.  71,  55  N. 
E.  812,  51  L.  R.  A.  433),  the  action  provided  for  by  the  pres- 
ent statute  does  not  come  within  the  definition.  But  neither 
do  some  other  proceedings  conceded  to  be  strictly  in  rem,  such 
as  the  probate  of  wills,  the  distribution  of  estates,  and  the 
special  proceeding  created  by  section  1664  of  the  Code  of  Civil 
Procedure  to  ' '  ascertain  and  declare  the  rights  of  all  persons ' ' 
to  an  estate.  Even  though,  viewed  as  a  matter  of  historical 
analogy,  there  may  have  been  at  common  law  no  proceeding 
in  rem  which  was  at  all  similar  to  the  one  here  provided,  it 
may  be  asked  why  the  state,  in  exercising  its  control  over 
the  ascertainment  and  settlement  of  the  title  to  real  estate 
within  its  borders,  may  not  create  a  suit  in  rem,  in  which  the 
court  assumes  control  of  the  land,  and  which  has  as  its  pri- 
mary purpose  the  settlement  of  such  titles  as  to  all  the  world. 
In  substance — and  the  constitutional  requirement  of  due 
process  deals  with  substance  rather  than  form — the  action  does 
not  differ  in  character  from  the  action  to  determine  heirship 
(Code  Civ.  Proc,  sec.  1664),  which  has  always  been  regarded 
as  a  proceeding  in  rem  (see  In  re  Blytlie,  110  Cal.  231,  234, 
42  Pac.  643),  and  sufficient  to  bar  the  rights  of  all  per- 
sons claiming  as  heirs  of  the  decedent,  whether  or  not  they 
are  named  in  the  complaint  or  personally  served  with  sum- 
mons.    It  may  be  conceded,  however,  that  apart  from  an  ex- 
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pression  of  Chief  Justice  Holmes  in  Tyler  v.  Judges,  175  Mass. 
71,  55  N.  E.  812,  51  L.  R.  A.  433,  there  is  no  authority  directly 
supporting  the  proposition  that  a  proceeding  of  the  kind 
created  by  this  act  is  strictly  in  rem.  And  we  need  not  en- 
ter into  a  further  discussion  of  the  point,  since  we  do  not  con- 
sider it  necessary  in  this  case  to  determine  whether  or  not  the 
action  is  one  strictly  in  rem. 

^****  In  any  view  the  proceeding  contemplated  by  the  act  is 
quasi  in  rem — that  is  to  say,  the  purpose  of  the  proceeding  is 
not  to  establish  an  "infinite  personal  liability"  against  any 
defendant,  but  is  merely  to  affect  the  interest  of  the  defend- 
ant in  specific  real  property  within  the  state  which  has  at  the 
outset  of  the  proceeding  been  brought  within  the  control  of 
the  court.  It  is  thoroughly  well  established  that  the  constitu- 
tional requirement  of  due  process  is  as  to  such  actions  satisfied 
by  a  substituted  service  of  summons,  at  least  as  to  known  and 
designated  defendants  who  cannot  be  found  within  the  state. 
The  most  frequently  cited  authority  upon  the  question  of  the 
power  of  a  state  to  affect  the  interests  of  nonresidents  by 
judgments  rendered  upon  substituted  service  of  summons  is 
Fennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed.  565.  In  that  ease 
the  court,  speaking  through  Mr.  Justice  Field,  said,  regard- 
ing the  question  of  jurisdiction  in  cases  of  service  by  publica- 
tion: "Such  service  may  also  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of  property  in 
the  state,  or  of  some  interest  therein,  by  enforcing  a  contract 
or  lien  respecting  the  same,  or  to  partition  it  among  different 
owners,  or  when  the  public  is  a  party,  to  condemn  and  ap- 
propriate it  for  a  public  purpose.  In  other  words,  such  ser- 
vice may  answer  in  all  actions  which  are  substantially  pro- 
ceedings in  rem It  is  true  that,  in  a  strict  sense,  a 

proceeding  in  rem  is  one  taken  directly  against  property,  and 
has  for  its  object  the  disposition  of  the  property  without  ref- 
erence to  the  title  of  individual  claimants,  but,  in  a  larger 
!ind  more  general  sense,  the  term  is  applied  to  actions  between 
parties,  where  the  direct  object  is  to  reach  and  dispose  of  prop- 
erty owned  by  them,  or  of  some  interest  therein.  Such  are 
cases  commenced  by  attachment  against  the  property  of  debt- 
ors, or  instituted  to  partition  real  estate,  foreclose  a  mort- 
gage, or  enforce  a  lien.  So  far  as  they  affect  property  in 
the  state,  they  are  substantially  proceedings  in  rem  in  the 
broad  sense  which  we  have  mentioned."  Following  the  rules 
declared  in  Fennoyer  v.  Neff',  95  U.  S.  714,  24  L.  ed.  565, 
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it  has  universally  been  held  that  even  in  a  purely  personal 
action,  where  property  within  the  state  has  been  attached 
at  the  outset  of  a  proceeding,  the  court  may  by  publication 
of  summons  obtain  jurisdiction  to  the  extent  of  subjecting 
the  attached  property  to  the  payment  of  the  claim  in  suit. 

309  rpjjg  present  proceeding  has  some  of  the  characteristics 
of  a  suit  to  quiet  title,  a  form  of  action  well  established  as  a 
branch  of  equity  jurisdiction.  While  in  the  exercise  of  its 
inherent  equity  jurisdiction  a  court  of  chancery  acts  only  in 
personam,  it  is  no  doubt  competent  for  the  legislature,  so  far 
as  the  constitutional  provision  regarding  due  process  of  law 
is  concerned,  to  confer  upon  courts  of  equity  a  jurisdiction 
which  shall,  as  to  property  situate  within  that  state,  operate 
upon  it  in  some  way  other  than  by  merely  directing  the  de- 
fendants to  do  or  refrain  from  doing  some  act  concerning  the 
property.  The  state  has  power  to  enact  statutes  under  which 
the  interests  of  persons  in  property  within  the  state  shall  be 
affected  so  far  as  that  property  alone  is  concerned,  and  the 
action  to  quiet  title,  althougli  originally  under  the  old  chan- 
cery practice  merely  a  personal  action  against  the  defendant, 
may  by  statute  be  so  extended  as  to  permit  the  court  to  bind 
the  interest  of  the  defendant  in  the  property,  even  though 
such  defendant  may  not  have  been  personally  served  with 
process  within  the  state.  Amdt  v.  Griggs,  134  U.  S.  316,  10 
Sup.  Ct.  Rep.  557,  33  L.  ed.  918,  was  a  case  involving  the 
validity  of  a  judgment  obtained  against  a  nonresident  on  pub- 
lication of  summons  under  statutes  of  Nebraska  similar  to  our 
own  (Code  Civ.  Proc,  sec.  738  et  seq.),  authorizing  persons 
claiming  title  to  real  estate  to  bring  actions  against  any  per- 
son or  persons  claiming  an  adverse  estate  or  interest  therein 
for  the  purpose  of  determining  such  estate  or  interest  and 
quieting  the  title  to  said  real  estate.  The  court  said:  "But 
it  is  earnestly  contended  that  no  decree  in  such  a  case  ren- 
dered on  service  by  publication  only  is  valid  or  can  be  recog- 
nized in  the  federal  courts The  propositions  are,  that 

an  action  to  quiet  title  is  a  suit  in  equity;  that  equity  acts 
upon  the  person ;  and  that  the  person  is  not  brought  into  court 
by  service  by  publication  alone.  While  these  propositions 
are  doubtless  correct  as  statements  of  the  general  rules  re- 
specting bills  to  quiet  title,  and  proceedings  in  courts  of 
equitj^  they  are  not  applicable  or  controlling  here.  The  ques- 
tion is  not  what  a  court  of  equity,  by  virtue  of  its  general 
Am.  St.  Rep.,  VoL  119—14 
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powers  and  in  the  absence  of  a  statute,  might  do,  but  it  is. 
What  jurisdiction  has  a  state  over  titles  to  real  estate  within 
its  limits,  and  what  jurisdiction  may  it  give  by  a  statute  to 
its  own  courts,  to  determine  the  validity  and  extent  of  the 
claims  of  nonresidents  to  such  real  estate  ?  If  a  state  has  no 
^*®  power  to  bring  a  nonresident  into  its  courts  for  any 
purposes  by  publication,  it  is  impotent  to  protect  the  titles 
to  real  estate  within  its  limits  held  by  its  own  citizens ;  and  a 
cloud  cast  upon  such  title  by  a  claim  of  a  nonresident  would 
remain  for  all  time  a  cloud,  unless  such  nonresident  shall  vol- 
untarily come  into  its  courts  for  the  purpose  of  having  it 
adjudicated.  But  no  such  imperfections  attend  the  sover- 
eignty of  the  state.  It  has  control  over  property  within  its 
limits ;  and  the  condition  of  ownership  of  real  estate  therein, 
whether  the  owner  be  stranger  or  citizen,  is  subject  to  its  rules 
concerning  the  holding,  the  transfer,  liability  to  obligations, 
private  or  public,  and  the  modes  of  establishing  titles  thereto. 
It  cannot  bring  the  person  of  a  nonresident  within  its  limits — 
its  process  goes  not  out  beyond  it's  borders — but  it  may  deter- 
mine the  extent  of  his  title  to  real  estate  within  its  limits, 
and  for  the  purpose  of  such  determination  may  provide  any 
reasonable  methods  of  imparting  notice.  The  well-being  of 
every  community  requires  that  the  title  to  real  estate  therein 
shall  be  secure,  and  that  there  be  convenient  and  certain 
methods  of  determining  any  unsettled  questions  respecting 
it."  And  in  Perkins  v.  Wakeham,  86  Cal.  580,  21  Am.  St. 
Rep.  67,  25  Pac.  51,  this  court,  in  applying  the  same  rule  to 
a  similar  case,  said:  "Unless  the  method  of  giving  notice 
above  prescribed  (i.  e.,  by  publication  under  section  412  of  the 
Code  of  Civil  Procedure)  is  unreasonable  or  in  conflict  with 
some  provision  of  the  constitution  or  principle  of  natural 
justice,  it  cannot  be  held  invalid.  In  determining  the  ques- 
tion of  its  validity,  the  nature  of  the  action  and  the  effect  of 
the  judgment  must  be  considered.  "While  it  is  true,  as  a 
general  proposition,  that  an  action  to  quiet  title  is  an  action 
in  equity  which  acts  upon  the  person,  it  is  also  true  that  the 
state  has  power  to  regulate  the  tenure  of  immovable  property 
within  its  limits,  the  conditions  of  its  ownership,  and  the 
modes  of  establishing  the  same,  whether  the  owner  be  citizen 
or  stranger.  While  a  decree  quieting  title  is  not  in  rem, 
strictly  speaking,  it  fixes  and  settles  the  title  to  real  estate, 
and  to  that  extent  certainly  partakes  of  the  nature  of  a 
judgment  in  rem."    There  may  be  some  expressions  in  the 
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opinion  in  Hart  v.  Sansom,  110  U.  S.  151,  3  Sup.  Ct.  Rep. 
586,  28  L.  ed.  101,  which,  on  their  face,  conflict  with  the  rule 
as  declared  in  the  two  cases  just  cited.  In  Arndt  v.  Griggs, 
134  U.  S.  316,  10  Sup.  Ct.  Rep.  557,  33  L.  ed.  918,  however, 
the  court  carefully  explained  the  Sansom  case,  and  ^**  pointed 
out  that  that  case  had  to  do  with  the  effect  of  a  judgment 
obtained  on  publication  of  summons  in  a  purely  personal  ac- 
tion. Similarly,  in  Lynch  v.  Murphy,  161  U.  S.  247,  16  Sup. 
Ct.  Rep.  523,  40  L.  ed.  688,  it  was  said :  * '  The  Hart  case  was 
explained  in  Arndt  v.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  Rep. 
557,  33  L.  ed.  918,  in  which  last  ease  it  was  held  that  the 
duty  of  determining  unsettled  questions  respecting  the  title 
to  real  estate  was  local  in  its  nature,  to  be  discharged  in  such 
mode  as  might  be  provided  by  the  state  in  which  the  land 
was  situated,  where  such  mode  did  not  conflict  with  some 
special  inhibition  of  the  constitution  and  was  not  against 
natural  justice;  and  we  held  that  nothing  inconsistent  with 
this  doctrine  was  decided  in  Hart  v.  Sansom,  110  U.  S.  151, 
3  Sup.  Ct.  Rep.  586,  28  L.  ed.  101":  See,  also.  Roller  v. 
Holly,  176  U.  S.  398,  20  Sup.  Ct.  Rep.  410,  44  L.  ed.  520; 
Bennett  v.  Fenton,  41  Fed.  283,  10  L.  R.  A.  500;  Venable  v. 
Dutch,  37  Kan.  515,  1  Am.  St.  Rep.  260,  15  Pac.  520 ;  Dillon 
V.  Heller,  39  Kan.  599,  18  Pac.  693 ;  McLaughlin  v.  McCrory, 
55  Ark.  442,  29  Am.  St.  Rep.  56,  18  S.  W.  762;  Harris  v. 
Palmore,  74  Ga.  273 ;  Lane  v.  Innes,  43  Minn.  137,  45  N.  W. 
4 ;  Shepherd  v.  Ware,  46  Minn.  174,  24  Am.  St.  Rep.  212,  48 
N.  W.  773;  Lantry  v.  Parker,  37  Neb.  353,  55  N.  W.  962; 
Sloane  v.  ISIartin,  145  N.  Y.  524,  45  Am.  St.  Rep.  630,  40 
N.  E.  217,  28  L.  R.  A.  347;  Roller  v.  Holly,  13  Tex.  Civ. 
App.  636,  35  S.  W.  1074. 

So  far,  then,  as  the  procedure  authorized  by  the  act  under 
discussion  affects  the  rights  of  persons  known  and  desig- 
nated in  the  proceedings  who  could  not,  on  account  of  nonresi- 
dence  or  for  other  sufficient  reason,  be  personally  served  with 
summons  within  the  state,  it  cannot,  in  view  of  these  adjudi- 
cations, be  said  that  the  service  by  posting,  publication  and 
mailing  fell  short  of  that  due  process  of  law  which  is  appli- 
cable to  this  sort  of  proceeding.  The  objection  that  under 
the  act  no  persons  need  be  named  as  defendants  in  the  title 
of  the  action  does  not  appear  to  us  to  have  any  bearing  upon 
the  question  of  due  process  of  law,  so  far  as  known  claimants 
are  concerned.  The  constitutional  guaranty  of  due  process 
requires  that  in  actions  of  this  character  persons  whose  in- 
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terest  in  the  land  may  be  affected  must  be  given  such  notice 
of  the  pendency  of  the  proceeding  and  of  the  fact  that  their 
interests  may  be  affected  as  is  reasonable  and  appropriate 
to  the  nature  of  the  case.  If  it  be  once  concveded,  as  it  must 
be,  that  such  notice  may,  as  to  known  claimants  who  cannot 
be  personally  served,  be  given  by  publication,  we  think  it 
unimportant  that  the  ^**  person  to  whom  such  notice  is  given 
is  not  named  in  the  caption  of  the  complaint  or  the  summons. 
The  law  requires  him  to  be  named  in  the  affidavits  and  in 
the  memoranda  attached  to  the  summons.  If  any  notice  what- 
ever reaches  such  person,  it  will  be,  whether  through  the 
posting  upon  the  premises,  or  the  publication,  or  the  service 
by  mail,  a  notice  which  contains  his  name  and  advises  him 
that  his  interest  in  the  described  property  is  involved  in  the 
proceeding,  and  that  in  order  to  defend  such  interest  he  must 
appear  and  plead  within  a  given  time.  We  see  no  reason 
why,  so  far  as  such  designated  claimants  are  concerned,  the 
notice  prescribed  by  the  act  does  not  satisfy  every  requisite  of 
due  process  of  law. 

The  principal  contention  upon  this  question  of  due  process 
is  that  the  act  is  unconstitutional  in  that  it  seeks  to  bar  by  the 
decree  the  rights  of  unknown  owners,  that  is,  those  who  are 
not  alleged  in  the  complaint  or  the  affidavit  to  claim  any  in- 
terest in  the  property,  and  who  cannot  have  any  notice  of 
the  fact  that  their  rights  are  involved  other  than  the  general 
notice  given  by  the  posting  and  the  publication. 

If  by  a  substituted  service  of  any  sort  a  court  may  be 
given  power  to  adjudicate  the  rights  of  unknown  claimants  in 
a  proceeding  of  this  character,  it  seems  plain  that  the  notice 
to  such  claimants  here  provided  is  sufficient.  All  substituted 
service  must  rest  upon  the  ground  of  necessity,  and,  where  it 
is  permissible  at  all,  it  must  be  such  as  would  be  reasonably 
likely  to  bring  the  fact  of  the  pendency  and  the  purpose  of 
the  proceeding  to  the  attention  of  those  interested.  Where, 
as  here,  the  summons  describing  the  nature  of  the  action,  the 
property  involved,  the  name  of  the  plaintiff  and  the  relief 
sought,  is  posted  upon  the  property,  and  is  published  in  a 
newspaper  for  two  months,  and  a  lis  pendens  containing  the 
same  particulars  is  recorded  in  the  recorder's  office  and  en- 
tered upon  the  recorder's  map  of  the  property,  we  cannot 
doubt  that,  so  far  as  concerns  the  possible  claimants  who  are 
not  known  to  the  plaintiff,  the  notice  prescribed  by  the  act  is 
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as  complete  and  full  as,  from  the  nature  of  the  case,  could 
reasonably  be  expected. 

Indeed,  the  learned  counsel  for  respondent,  while  they  make 
some  criticism  upon  details  of  the  act  regarding  the  notice, 
take  their  stand  upon  a  broader  proposition,  and  contend  that 
in  a  proceeding  which  is  not  strictly  in  rem  it  is  not  within 
the  ^^^  power  of  the  legislature  to  authorize  on  any  form  of 
process  a  decree  which  shall  by  its  own  force  cut  off  the  rights 
of  persons  not  named  or  made  parties  to  the  proceeding.  It 
is  claimed  that  under  the  constitutions  in  force  in  American 
jurisdictions,  the  rights  of  unnamed  persons  who  may  claim 
an  interest  in  real  estate  cannot  be  cut  off  by  any  judicial  pro- 
ceeding except  by  one  which  makes  the  adjudication  against 
them  final  only  upon  their  failure  to  come  in  and  assert  their 
rights  within  a  specified  time  after  the  judgment  or  decree. 
In  such  proceeding  the  decree  does  not  operate  ex  proprio 
vigore,  but  becomes  the  starting  point  of  a  statutory  period 
of  limitation,  and  the  right  is  extinguished  by  failure  to  assert 
it  within  this  period.  In  a  way,  the  procedure  thus  outlined 
is  analogous  to  the  common-law  fine,  but  because  such  method 
of  accomplishing  the  result  may  have  been  the  only  one  known 
to  the  common  law,  it  does  not  follow  that  other  methods  may 
not  be  devised  by  the  legislature  without  exceeding  the  limits 
of  due  process  of  law.  No  doubt  the  forms  of  procedure  in 
common  use  at  the  time  the  constitutions  were  adopted  must 
be  taken  to  have  been  understood  by  the  framers  as  embraced 
within  the  terms  "due  process  of  law."  But  in  prohibiting 
the  taking  of  lif^  liberty  or  property  without  due  process  of 
law,  those  who  adopted  these  constitutions  did  not  intend  to 
provide  that  the  details  of  practice  and  procedure  then  exist- 
ing should  forever  remain  unchanged.  The  legislature  may 
provide  entirely  novel  and  unprecedented  methods  of  pro- 
cedure, provided  that  they  afford  the  parties  affected  the 
substantial  securities  against  arbitrary  and  unjust  spoliation 
which  are  embraced  within  the  system  of  jurisprudence  pre- 
vailing throughout  the  land.  "It  follows,"  says  the  supreme 
court  of  the  United  States  in  Hurtado  v.  California,  110 
U.  S.  516,  4  Sup.  Ct.  Rep.  Ill,  28  L.  ed.  232,  "that  any  legal 
proceeding  enforced  by  public  authority,  whether  sanctioned 
by  age  and  custom,  or  newly  devised  in  the  discretion  of  the 
legislative  power,  in  furtherance  of  the  general  public  good, 
which  regards  and  preserves  these  principles  of  liberty  and 
justice,  must  be  held  to  be  due  process  of  law."    It  is  not, 
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therefore,  a  sufficient  objection  to  the  action  created  by  this 
statute  to  say  that  no  precisely  similar  proceeding  was  known 
to  the  common  law. 

Applying  the  principles  which  have  led  the  courts  in  cases 
like  Arndt  v.  Griggs,  134  U.  S.  316,  10  Sup.  Ct.  Rep.  557,  33 
L.  ed.  918,  and  »**  Perkins  v.  Wakeham,  86  Cal.  580,  21  Am. 
St.  Rep.  67,  25  Pac.  51,  to  sustain  judgments  quieting  titles 
against  nonresidents  upon  substituted  service,  why  should  not 
the  legislature  have  power  to  give  similar  effect  to  such  judg- 
ments against  unknown  claimants  wherei  the  notice  is  reason- 
ably full  and  complete?  The  validity  of  such  judgments 
against  known  residents  is  based  upon  the  ground  that  the 
state  has  power  to  provide  for  the  determination  of  titles  to 
real  estate  within  its  borders,  and  that  as  against  nonresident 
defendants  or  others  who  cannot  be  served  in  the  state,  a  sub- 
stituted service  is  permissible,  as  being  the  only  service  pos- 
sible. These  grounds  apply  with  equal  force  to  unknown 
claimants.  The  power  of  the  state  as  to  titles  should  not  be 
limited  to  settling  them  as  against  persons  named.  In  order 
to  exercise  this  power  to  its  fullest  extent  it  is  necessary  that 
it  should  be  made  to  operate  on  all  interests,  known  and 
unknown.  As  was  said  by  Holmes,  C.  J.,  in  Tyler  v.  Judges 
of  the  Court  of  Registration,  175  Mass.  71,  55  N.  E.  812,  51 
L.  R.  A.  433,  in  speaking  of  a  statute  which  in  the  particular 
under  discussion  was  similar  to  ours :  *  *  If  it  does  not  satisfy 
the  constitution,  a  judicial  proceeding  to  clear  titles  against 
all  the  world  hardly  is  possible ;  for  the  very  meaning  of  such 
a  proceeding  is  to  get  rid  of  unknown  as  well  as  known  claim- 
ants— indeed,  certainty  against  the  unknown  may  be  said  to 
be  its  chief  end — and  unknown  claimants  cannot  be  dealt  with 
by  pei-sonal  service  upon  the  claimant. ' ' 

Proceedings  not  strictly  in  rem,  but  intended  to  have  the 
effect  of  barring  unknown  claimants  who  are  brought  in  only 
by  publication,  or  other  substituted  service,  are  not  entirely 
new  in  our  legislation.  Leaving  out  of  consideration  pro- 
ceedings for  the  probate  of  wills,  for  distribution  of  estates, 
escheats,  and  tax  cases  and  the  special  proceedings  to  deter- 
mine heirship  provided  by  section  1664  of  the  Code  of  Civil 
Procedure,  all  of  which  are  claimed  by  respondent  to  be  dis- 
tinguishable from  the  case  at  bar  in  that,  as  claimed,  they 
are  proceedings  strictly  in  rem,  we  find  in  our  statutes,  in 
sections  749  to  751  of  the  Code  of  Civil  Procedure,  enacted 
in  1901,  a  statutory  action  to  determine  adverse  claims  to 


Dec.  1906.]     Title  etc.  Restoration  Co.  v.  Kerrigan.      215 

and  clouds  upon  title  to  real  property  as  against  known  de- 
fendants, and  "also  all  other  persons  unknowTi,  claiming  any 
right,  title,  estate,  lien  or  interest  in  the  real  property  de- 
scribed ^^^  in  the  complaint  adverse  to  plaintiff's  ownership, 
or  any  cloud  upon  plaintiff's  title  thereto."  It  is  true  that 
the  constitutionality  of  these  sections  has  not  yet  been  passed 
upon  by  this  court.  But  that  the  state  may  confer  upon  its 
courts  jurisdiction  to  declare  title  to  real  property  within  the 
state  to  be  vested  in  the  plaintiff  as  against  other  claimants, 
known  or  unknown,  upon  substituted  service,  has  begn  held  by 
the  courts  of  several  states  in  well-considered  cases.  In  Shep- 
herd V.  Ware,  46  ]\Iinn.  174,  24  Am.  St.  Rep.  212,  48  N.  W. 
773,  the  court  upheld  a  statute  authorizing  an  action  to  quiet 
title  and  determine  adverse  claims,  and  providing  for  includ- 
ing as  defendants,  in  addition  to  persons  appearing  of  record 
or  known  to  have  a  claim  to  the  lands  in  controversy,  *  *  also  all 
other  persons  or  parties  unlaiown  claiming  any  right,  title, 
estate,  lien  or  interest  in  the  real  estate  described  in  the  com- 
plaint herein."  Service  was  authorized  to  be  made  upon  such 
unknown  defendants  by  publication.  A  judgment  obtained 
pursuant  to  the  statute  was  held  to  bind  persons  not  narred 
in  the  complaint  or  personally  served,  the  court  saying:  "The 
legislature  may,  in  its  discretion,  provide  for  substituted  ser- 
vice in  case  of  necessity,  or  where  personal  notice  is  for  any 
reason  impracticable,  in  an  action  where  the  controversy  re- 
lates to  property  which  is  within  the  jurisdiction  of  the  court ; 
and  with  a  reasonable  exercise  of  such  legislative  discretion 
the  courts  will  not  assume  to  interfere."  This  case  was  fol- 
lowed in  McClymond  v.  Noble,  84  Minn.  329,  87  Am.  St.  Rep. 
354,  87  N.  W.  838.  In  State  v.  Westfall,  85  Minn.  437,  89 
Am.  St.  Rep.  571,  89  N.  W.  175,  57  L.  R.  A.  297,  the  court 
said:  "It  is  now  the  settled  doctrine  of  this  court  that  the 
district  courts  of  this  state  are  clothed  with  full  power  to 
inquire  into  and  conclusively  adjudicate  the  state  of  the  title 
of  all  land  within  their  respective  jurisdictions,  after  actual 
notice  to  all  the  known  claimants  within  the  jurisdiction  of 
the  court,  and  constructive  notice  by  publication  of  the  sum- 
mons to  all  other  persons  or  parties,  whether  known  or  un- 
known, having  or  appearing  to  have  some  interest  or  claim 
thereto.  The  proceeding  provided  for  by  the  act  in  question 
is  such  a  one.  It  is  substantially  one  in  rem,  the  subject 
matter  of  which  is  the  state  of  the  title  of  land  witliin  the 
jurisdiction  of  the  court,  and  the  provisions  of  the  act  for 
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serving  the  summons  and  giving  notice  of  the  pendency  of  the 
proceedings  are  full  '**"  and  complete,  and  satisfy  both  the 
state  and  federal  constitutions.  To  hold  otherwise  would  be 
to  hold  that  the  courts  of  this  state  cannot  in  any  manner 
acquire  jurisdiction  to  clear  and  quiet  title  to  real  estate  by 
a  decree  binding  all  interests  and  all  persons  or  parties,  known 
or  unknown."  Tyler  v.  Judges  of  the  Court  of  Registration, 
175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433,  was  a  proceeding 
brought  to  test  the  constitutionality  of  an  act  of  the  legis- 
lature of  Massachusetts  providing  a  method  of  land  registra- 
tion based  upon  the  "Torrens  system"  so  called.  It  was 
provided  in  the  act  that  the  decree  for  registration  *  *  shall  bind 
the  land  and  quiet  title  thereto,"  and  "shall  be  conclusive 
upon  and  against  all  persons, ' '  whether  named  in  the  proceed- 
ings or  not.  The  court  held  that  the  act  did  not  violate  the 
constitutional  provisions  as  to  due  process  of  law.  Chief 
Justice  Holmes,  who  delivered  the  opinion  of  the  court,  ex- 
pressed the  view  that  the  proceeding  was  one  in  rem  in  the 
most  limited  sense  of  the  term.  The  majority  of  the  court 
did  not  concur  in  this  view,  but  did  agree  that  whether  or  not 
the  proceeding  was  strictly  in  rem,  the  requirement  of  due 
process  was  satisfied  by  giving  to  parties  known,  or  who  by 
reasonable  effort  could  be  known,  notice  by  personal  service 
or  its  equivalent,  and  to  parties  unknown  notice  by  publica- 
tion. 

People  V.  Simon,  176  111.  165,  68  Am.  St.  Rep.  175,  52 
N.  E.  910,  44  L.  R.  A.  801,  involved  the  validity  of  the  act 
of  1897,  establishing  the  "Torrens  system"  in  Illinois.  The 
law  was  upheld,  and  while  the  language  of  the  opinion  is  not, 
perhaps,  entirely  clear,  a  careful  reading  of  what  was  said 
on  the  point  under  discussion  leads  us  to  the  conclusion  that 
the  court  intended  to  hold,  and  did  hold,  that  there  was  no 
violation  of  the  constitution  in  the  provisions  of  the  act, 
coupled  with  those  of  the  general  law  of  Illinois,  authorizing 
service  by  publication  as  against  unknown  owners  and  non- 
residents. 

It  is  not  to  be  denied  that  authority,  and  that  of  a  high 
character,  is  cited  in  opposition  to  the  views  just  expressed. 
The  opinion  of  Justice  Loring,  dissenting,  in  Tyler  v.  Judges 
of  the  Court  of  Registration,  175  Mass.  71,  55  N.  E.  812,  51 
L.  R.  A.  433,  and  that  of  Vice-Chancellor  Stevens  in  Hill  v. 
Henry,  66  N.  J.  Eq.  150,  57  Atl.  554,  both  relied  on  by  re- 
spondent, are  careful  and  elaborate  expositions  of  the  law. 
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They  rest  their  conclusion,  however,  upon  the  proposition  that 
the  proceeding  in  ^^"^  question  is  not  strictly  in  rem.  For 
the  reasons  heretofore  stated,  we  do  not  regard  this  ground, 
if  it  be  well  taken,  as  determinative  of  the  question  involved. 
In  State  v.  Guilbert,  56  Ohio  St.  575,  60  Am.  St.  Rep.  756, 
47  N.  E.  551,  38  L.  R.  A.  519,  the  court  declared  the  Ohio 
"Torrens  law"  to  be  unconstitutional.  While  there  is  in  the 
opinion  some  language  which  lends  apparent  support  to  the 
contentions  of  respondent,  the  fact  is  that  the  law  there  in- 
volved did  not  require  personal  service  of  summons  or  notice 
even  upon  resident  claimants,  whose  existence,  names  and 
places  of  abode  were  all  known  to  the  plaintiff  or  petitioner. 
The  same  defect  attached  to  the  statutes  which  were  declared 
null  in  Brown  v.  Board  of  Levee  Commrs.,  50  Miss.  468,  and 
Webster  v.  Reid,  11  How.  (U.  S.)  437,  13  L.  ed.  761.  That, 
as  to  such  defendants,  a  service  by  publication  is  not  sufficient 
to  constitute  due  process  of  law  in  a  proceeding  not  strictly 
in  rem  must  be  admitted.  And  in  this  connection  it  may  be 
well  to  notice  the  contention  of  respondents,  that  by  the 
terms  of  the  act  now  under  consideration  the  plaintiff  in  the 
proposed  action  may  include  among  "unknown  claimants" 
those  who,  with  reasonable  diligence  on  his  part,  might  have 
become  known  to  him.  It  is  no  doubt  true  that,  so  far  as 
substituted  service  upon  a  class  of  unknown  claimants  is  per- 
mitted at  all,  in  proceedings  which  are  merely  quasi  in  rem, 
it  rests  upon  the  ground  of  necessity,  and  that  this  necessity 
will  not  justify  the  omission  of  personal  service  upon  all  who 
could  with  reasonable  diligence  be  ascertained  and  found. 
This  principle  is  recognized  even  in  the  eases  which  sustain 
the  power  to  bind  "unknown  owners"  by  substituted  service 
in  actions  of  the  character  now  under  consideration :  Tyler 
V.  Judges  of  the  Court  of  Registration,  175  Mass.  71,  55 
N.  E.  812,  51  L.  R.  A.  433 ;  Shepherd  v.  Ware,  46  ]\Iinn.  174, 
24  Am.  St.  Rep.  212,  48  N.  W.  773.  But  we  think  that,  on 
a  proper  construction,  the  act  under  examination  does  require 
the  plaintiff"  to  designate  and  to  serve  as  known  claimants 
all  whom  with  reasonable  diligence  he  could  ascertain  to  be 
claimants.  It  is  not  clear,  as  claimed  by  petitioner,  that  sec- 
tion 5  of  the  act  requires  in  the  affidavit  a  statement  of  the 
examination  and  inquiry  made  by  plaintiff  to  enable  him  to 
aver  that  "he  does  not  know  and  has  never  been  informed  of" 
any  person  claiming  adversely.  But  apart  from  the  affidavit 
the  evident  purpose  of  the  act  is  to  secure,  so  far  as  possible, 
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actual  notice  of  the  proceeding  to  all  known  ***  claimants — 
by  pei-sonal  service  if  they  reside  and  can  be  found  within 
the  state,  by  mailing  if  they  cannot  be  so  found  or  are  non- 
resideuts.  "We  have  no  doubt  that  where  the  statute  is  thus 
careful  to  secure  actual  notice  to  known  claimants,  it  should 
not  be  construed  as  intended  to  permit  a  plaintiff  to  willfully 
or  negligently  close  his  eyes  to  the  means  of  knowledge  and 
thus  secure  a  decree  by  publication  and  posting  alone,  as 
against  persons  whose  identity  he  might  have  learned  by  the 
use  of  due  effort.  For  the  purposes  of  this  statute  the  adverse 
claimants  whom  plaintiff  ' '  knows  or  of  whom  he  has  been 
informed"  include  all  as  to  whom  he  would,  by  reasonable 
inquiry,  have  had  knowledge  or  information.  It  is  unneces- 
sary to  multiply  authorities  in  support  of  the  well-settled  rule 
that  "the  means  of  knowledge  is  equivalent  to  knowledge": 
Civ.  Code,  sec.  19 ;  Wood  v.  Carpenter,  101  U.  S.  135,  25  L. 
ed.  807 ;  Shain  v.  Sresovich,  104  Cal.  402,  38  Pac.  51.  The 
rule  applies  wherever  the  circumstances  impose  upon  the  party 
the  duty  of  inquiry  (Bank  of  Mendocino  v.  Baker,  82  Cal. 
114,  22  Pac.  1037,  6  L.  R.  A.  833 ;  Prouty  v.  Devin,  118  Cal. 
258,  50  Pac.  380),  and  we  are  satisfied  that  the  statute  in  ques- 
tion imposes  upon  the  party  seeking  to  proceed  under  it  the 
duty  of  inquiry  as  to  the  names  and  residences  of  all  persons 
who  may  claim  an  adverse  interest  in  the  property:  Leigh  v. 
Green,  64  Neb.  533,  101  Am.  St.  Rep.  592,  90  N.  W.  255; 
^Mulvey  v.  Gibbons,  87  111.  367;  citing,  further,  Farnham  v. 
Thomas,  56  Vt.  33.  So  construed,  the  statute  does  not,  nor 
can  an  action  prosecuted  under  it,  deprive  any  person  of  his 
property  without  due  process  of  law. 

2.  It  is  strongly  urged  for  the  respondent  that  the  "action" 
contemplated  by  the  statute  is  not  a  judicial  but  an  adminis- 
trative proceeding.  The  disposition  of  such  proceeding  being 
by  the  act  conferred  upon  the  superior  court,  it  is  claimed  that 
there  is  a  violation  of  the  provision  of  the  state  constitution 
(art.  3,  sec.  1),  dividing  the  powers  of  government  into  three 
departments — the  legislative,  executive  and  judicial — and  pro- 
hibiting the  exercise  by  any  one  of  these  departments  of 
functions  appertaining  to  either  of  the  others.  It  is  also 
claimed  as  another  result  from  the  same  premise  that  to  devest 
property  rights  by  a  proceeding  which  is  not  judicial  is  not 
"due  process  of  law." 

^*®  To  maintain  the  position  that  the  proceeding  is  not 
judicial,  the  argument  is  advanced  that  the  jurisdiction  of  the 
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court  is  (at  least  in  cases  where  there  is  no  "known"  adverse 
claimant)  invoked  upon  a  mere  allegation  of  the  petitioner's 
right  or  title,  without  any  assertion  that  such  right  is  assailed 
or  disputed  by  anyone,  and  that  in  such  cases  the  decree  ren- 
dered is  a  mere  declaration  of  right,  made  substantially  upon 
an  ex  parte  application.  It  is  not  to  be  disputed  that,  as  a 
general  proposition,  the  judicial  function  is  the  determination 
of  controversies  between  parties,  and  that  the  courts  will  not 
concern  themselves  with  settling  abstract  questions  of  law 
which  may  never  be  involved  in  an  actual  dispute  regarding 
property  or  other  rights.  Quotations  to  this  effect  may  be 
found  in  a  multitude  of  cases,  many  of  which  are  cited  in  the 
briefs.  But  it  is  not  to  be  understood  that  it  is  never  the 
exercise  of  a  judicial  function  for  a  court  to  act  upon  the 
application  of  a  party  who  seelvs  some  form  of  relief,  even 
though  at  the  outset  of  the  proceeding  no  person  is  named  or 
designated  as  opposing  the  granting  of  such  relief.  "It  is 
certainly  clear  as  a  general  rule,"  says  Selden,  J.,  in  Cooper's 
Case,  22  N.  Y.  67,  "that  whenever  the  law  confers  a  right,  and 
authorizes  an  application  to  a  court  of  justice  to  enforce  that 
right,  the  proceedings  upon  such  an  application  are  to  be 
regarded  as  of  a  judicial  nature."  In  the  present  case  there 
is  a  provision  for  notice  to  all  persons  interested  in  opposing 
the  plaintiff's  application,  and  an  opportunity  to  them  to  come 
in  and  oppose  it.  There  are  in  our  law  many  instances  of 
proceedings  which  are  analogous  to  the  one  under  discussion, 
and  they  have  uniformly  been  regarded  as  judicial.  Thus,  we 
do  not  question  that  the  superior  court  exercises  judicial  func- 
tions in  granting  letters  of  administration,  or  admitting  a 
will  to  probate,  or  ordering  the  sale  of  property  of  decedents, 
or  distributing  estates  of  decedents,  or  determining  and  de- 
claring heirship,  notwithstanding  the  suggestion  made  in  one 
of  the  briefs  that  probate  proceedings  are  "administrative." 
At  any  rate,  it  cannot  be  denied  that  such  proceedings  are 
judicial,  where  in  response  to  the  published  or  posted  notice 
some  person  interested  appears  to  contest  the  application,  al- 
though at  the  outset  the  petition  does  not  in  any  of  the  in- 
otances  cited  disclose  a  "controversy"  or  an  "invasion  of 
the  petitioner's  right"  in  any  sense  in  which  such  elements 
;i2o  are  not  present  in  the  action  brought  under  the  statute 
now  being  considered.  A  petition  for  change  of  name  (Code 
Civ.  Proc,  sees.  1275-1279)  di.soloses  neither  controversy  nor 
an   actual   or  threatened   denial   by   anyone   of   petitioner's 
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right,  yet  such  proceeding  is  judicial :  In  re  Societe  Franeaise, 
123  Cal.  525,  56  Pac.  458. 

Indeed,  so  far  as  this  court  is  concerned,  the  question  would 
seem  to  be  foreclosed  by  the  repeated  decisions  holding  the 
proceeding  for  the  confirmation  of  the  organization  of  irriga- 
tion districts  (Stats.  1889,  p.  12)  to  be  judicial,  and  properly 
committed  to  the  superior  court  for  determination:  CuUen 
V.  Glendora  Water  Co.,  113  Cal.  503,  39  Pac.  769,  45  Pac. 
822,  1047 ;  People  v.  Linda  Vista  Irr.  Dist.,  128  Cal.  477,  61 
Pac.  86;  People  v.  Perris  Irr.  Dist.,  132  Cal.  289,  64  Pac. 
399,  773;  People  v.  Perris  Irr.  Dist.,  142  Cal.  601,  76  Pac. 
381.  In  People  v.  Linda  Vista  Irr.  Dist,  128  Cal.  477,  61 
Pac.  86,  this  court  adhered  to  its  earlier  views  regarding  the 
construction  and  effect  of  the  confirmatory  statute  of  1889, 
notwithstanding  the  suggestion  of  Brewer,  J.,  in  Tregea  v. 
Modesto  Irr.  Dist,  164  U.  S.  179,  17  Sup.  Ct.  Rep.  52,  41  L. 
ed.  395,  to  the  effect  that  the  proceeding  for  confirmation 
presented  a  mere  moot  case,  not  calling  for  judicial  consid- 
eration. But  even  the  acceptance  of  the  views  of  Justice 
Brewer  would  not  require  us  to  hold  that  the  proceeding  here 
involved  is  not  judicial.  The  action  or  special  proceeding 
now  in  question  is  devised,  as  has  been  stated,  for  the  pur- 
pose of  establishing  a  title  which  is  in  fact  good,  but  which 
is  not  deducible  of  record.  That  a  court  of  equity  may  rem- 
edy such  defect  by  a  decree,  although  there  is  no  actual  con- 
troversy as  to  the  title,  was  held  in  Sharon  v.  Tucker,  144 
U.  S.  533,  12  Sup.  Ct.  Rep.  720,  36  L.  ed.  532,  the  court  say- 
ing :  * '  The  title  of  the  complainants  is  not  controverted  by  the 
defendants,  nor  is  it  assailed  by  any  action  for  the  possession 
of  the  property,  and  this  is  not  a  suit  to  put  an  end  to  any 
litigation  of  the  kind.  It  is  a  suit  to  establish  the  title  of  the 
complainants  as  matter  of  record,  that  is,  by  a  judicial  deter- 
mination of  its  validity,  and  to  enjoin  the  assertion  by  the 
defendants  of  a  title  to  the  same  property  from  the  former 
owners,  which  has  been  lost  by  the  adverse  possession  of  the 
parties  through  whom  the  complainants  claim":  See,  also, 
Blight's  Heirs  v.  Bankes'  Exrs.,  6  T.  B.  Mon.  192,  17  Am. 
Dec.  136.  ^^*  And  this  court  has  held  that  in  an  action  to 
quiet  title  under  sections  738  and  739  of  the  Code  of  Civil 
Procedure  the  absence  of  a  finding  that  the  defendants  as- 
serted a  claim  adverse  to  the  plaintiff  is  immaterial :  Bulwer 
Con.  Min.  Co.  v.  Standard  Con.  Min.  Co.,  83  Cal.  589,  23 
Pac.  1102.     "Even  though  the  defendant  makes  no  adverse 
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claim,"  says  the  court,  "third  persons  may  regard  plaintiff's 
title  as  being  subject  to  an  adverse  claim  by  the  defendant, 
which  would  be  a  cloud  upon  plaintiff's  title,  depreciating  its 
value,  and  which  he  would  be  entitled  to  have  removed  by  the 
decree  of  the  court."  The  action  here  involved  may  well, 
as  claimed  by  petitioner,  be  regarded  as  a  suit  to  remove  a 
cloud  upon  titles,  the  legislature  having  power  to  declare  what 
shall  form  such  cloud  (Clark  v.  Smith,  13  Pet.  195,  10  L. 
ed.  123),  and  having  in  effect  declared  by  this  statute  that  the 
destruction  of  public  records  constitutes  a  cloud  upon  title. 

Again,  it  will  be  observed  that  in  other  states  statutes  pro- 
viding for  the  determination  of  titles,  under  the  Torrens  sys- 
tem by  administrative  oflficers,  have  been  assailed  and  declared 
void  upon  the  ground  that  the  power  of  determining -such  titles 
was  essentially  judicial  and  to  be  exercised  only  by  the  courts : 
People  v.  Chase,  165  111.  527,  46  N.  E.  454,  36  L.  R.  A.  105; 
State  V.  Guilbert,  56  Ohio  St.  575,  60  Am.  St.  Rep.  756,  47 
N.  E.  551,  38  L.  R.  A.  519.  The  same  view  as  to  the  nature 
of  such  functions  was  taken  in  Tyler  v.  Judges  of  the  Court 
of  Registration,  175  Mass.  71,  55  N.  E.  812,  51  L.  R.  A.  433 ; 
People  V.  Simon,  176  111.  165,  68  Am.  St.  Rep.  175,  52  N.  E. 
910,  44  L.  R.  A.  801 ;  State  v.  Westfall,  85  Minn.  437,  89  Am. 
St.  Rep.  571,  89  N.  W.  175,  57  L.  R.  A.  297. 

The  argument,  advanced  with  much  force  and  ability,  that 
even  a  judicial  proceeding  cannot  devest  property  rights, 
in  the  absence  of  an  allegation  of  a  controversy  between 
parties  to  the  record,  may  be  viewed  as  a  restatement,  in  an- 
other form,  of  the  objections  to  statutes  authorizing  judg- 
ments against  "unknown  owners."  This  contention,  if  adop- 
ted, would  require  us  to  hold  that,  except  in  proceedings 
strictly  in  rem,  no  statute  can  constitutionally  authorize  valid 
judgments  as  against  persons  not  ascertained  or  made  parties 
defendant  by  name  or  other  specific  description.  For  the 
reasons  before  given  we  cannot  accept  this  conclusion. 

3.  Finally,  it  is  said  that  the  statute  violates  the  provision 
of  the  state  constitution  prohibiting  the  legislature  from  pass- 
ing ^^^  local  or  special  laws  in  certain  cases.  Among  the 
subjects  included  in  the  constitutional  prohibition  are  laws 
"regulating  the  practice  of  courts  of  justice"  (Const,  art.  4, 
sec.  25,  subd.  3),  and  "cases  where  a  general  law  can  be  made 
applicable"  (Const.,  art.  4,  sec.  25,  subd.  33),  and  these  are 
the  provisions  principally  relied  on.  The  questions  thus 
raised  are  sufficiently  serious  and  important  to  merit  a  full 
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discussion,  but  by  reason  of  the  length  which  this  opinion  has 
already  attained  we  are  compelled  to  be  brief  in  disposing 
of  them. 

Unquestionably  this  statute  does  make  a  number  of  pro- 
visions regarding  the  practice  in  the  actions  or  proceedings 
here  provided  for  which  are  not  to  be  found  in  other  judicial 
proceedings  in  this  state.  For  example,  the  complaint  does- 
not  name  any  defendants,  even  though  there  may  be  known 
adverse  claimants.  The  names  of  known  defendants  do  not 
appear  in  the  caption  of  the  complaint  or  the  summons,  nor 
in  the  body  of  the  summons.  In  other  respects,  too,  the  sum- 
mons is  diil'erent  in  form  from  that  used  in  ordinary  civil 
actions.  The  proceedings  for  publication  of  summons  differ 
in  various  particulars  from  the  general  statutory  methods 
provided  for  publication  of  summons  by  sections  412  and  413 
of  the  Code  of  Civil  Procedure.  Thus,  no  affidavit  of  dili- 
gence is  required;  the  court  is  not  authorized  to  designate 
a  paper  "as  most  likely  to  give  notice"  to  the  defendants; 
the  order  for  publication  is  not  required  to  direct  the  sum- 
mons to  be  mailed  forthwith  to  nonresident  defendants;  the 
period  of  publication  is  fixed  by  the  statute  at  two  months 
and  is  not  in  the  discretion  of  the  court.  The  foregoing 
enumeration,  while  not  complete,  represents  in  a  general  way 
the  nature  of  the  differences  to  be  found  between  the  pro- 
(;edure  here  authorized  and  that  prescribed  by  the  Code  of 
Civil  Procedure  for  ordinary  civil  actions.  Do  these  dif- 
ferences render  the  act  obnoxious  to  the  constitutional  pro- 
visions regarding  special  laws?  This  court  has  had  occasion 
many  times  to  consider  what  are  special  laws.  **It  is  not 
necessary  that  a  law  shall  affect  all  the  people  of  a  state  in 
order  that  it  may  be  general,  or  that  a  statute  concerning 
procedure  shall  be  applicable  to  every  action  that  may  be 
brought  in  the  courts  of  the  state.  A  statute  which  affects 
all  the  individuals  of  a  class  is  a  general  law,  while  one  which 
relates  to  particular  persons  or  things  ^^^  of  a  class  is  spe- 
cial": McDonald  v.  Conniff,  99  Cal.  386,  34  Pac.  71.  The 
question  of  what  is  a  special  law  as  applied  to  the  practice 
of  courts  of  justice  was  carefully  considered  by  this  court  in 
Deyoe  v.  Superior  Court,  140  Cal.  476,  98  Am.  St.  Rep.  73, 
74  Pac.  28,  and  it  is  sufficient  here  to  restate  what  was  said 
in  that  case.  "But  the  mere  fact  that  it  (i.  e.,  a  statute) 
operates  only  on  one  class  of  cases  does  not  make  it  repugnant 
to  the  constitutional  provision.     Our  statutes  contain  many 
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provisions  regulating  the  practice  of  courts  of  justice,  ap- 
plicable only  to  certain  classes  of  actions  or  special  proceed- 
ings, made  necessary  by  the  nature  of  the  objects  and  pur- 
poses of  the  various  cases.  The  legislature  has  the  right  to 
enact  laws  applicable  only  to  one  class  of  its  citizens  where 
the  classification  is  authorized  by  the  constitution,  or  is  based 
upon  intrinsic  differences  requiring  different  legislation.  The 
law  in  this  regard  was  well  stated  by  this  court,  through  Mr. 
Justice  Harrison,  in  People  v.  Central  Pacific  R..  R.  Co.,  105 
Cal.  576,  38  Pac.  905,  906,  where  it  was  said:  *A  law  which 
operates  only  upon  a  class  of  individuals  is  none  the  less  a 
general  law,  if  the  individuals  to  whom  it  is  applicable  con- 
stitute a  class  which  requires  legislation  peculiar  to  itself 
in  the  matter  covered  by  the  law.'  The  class,  however,  must 
not  only  be  germane  to  the  purpose  of  the  law,  but  must  also 
be  characterized  by  some  substantial  qualities  or  attributes 
which  render  such  legislation  necessary  or  appropriate  for 
the  individual  members  of  the  class.  It  may  be  'founded 
on  some  natural  or  intrinsic  or  constitutional  distinction* 
(Pasadena  v.  Stimson,  91  Cal.  238,  27  Pac.  604),  but  the  dis- 
tinction must  be  of  such  a  nature  as  to  reasonably  indicate 
the  necessity  or  propriety  of  legislation  restricted  to  that 
class";  See,  also.  Rode  v.  Siebe,  119  Cal.  518,  51  Pac.  869,  3» 
L.  R.  A.  342.  The  classification  must  not  be  arbitrary,  for 
the  mere  purpose  of  classification,  but  must  be  founded  upon 
some  natural  or  intrinsic  or  constitutional  distinction  which 
will  suggest  a  reason  which  might  rationally  be  held  to  justify 
the  diversity  in  the  legislation :  Pasadena  v.  Stimson,  91  CaL 
238,  27  Pac.  604 ;  Darcy  v.  City  of  San  Jose,  104  Cal.  642,  38 
Pac.  500. 

"If  the  individual?  to  whom  the  legislation  is  applicable 
constitute  a  class  characterized  by  some  substantial  qnalitiea 
or  attributes  of  such  a  character  as  to  indicate  the  necassity 
^^*  or  propriety  of  certain  legislation  restricted  to  that  class, 
such  legislation,  if  applicable  to  all  members  of  that  class,  is 
not  violative  of  our  constitutional  provisions  against  special 
legislation." 

Under  these  rules  we  think  the  proceeding  created  by  the 
act  in  question  is  sufficiently  distinct  and  different  from  ordi- 
nary civil  actions  covered  by  the  general  rules  of  the  code  to 
justify  the  creation  of  a  class  which  shall  be  characterized  by 
the  special  rules  of  procedure  here  provided.  As  we  have 
said,  this  act  is  intended  to  remedy  an  evil  arising  from  aa 
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unusual  circumstance,  to  wit,  the  destruction  of  the  public 
records  and  the  consequent  inability  to  deduce  a  safe  or 
merchantable  title  to  real  estate.  Such  inability  furnishes  a 
good  reason  for  the  creation  of  a  procedure  which  shall  enable 
owners  of  real  estate  to  establish  their  titles,  not  only  as 
against  known  adverse  claimants,  but  as  against  even  un- 
known and  undetermined  persons  who  may  claim  adversely, 
^fany  of  the  differences  above  referred  to  are  rendered  nec- 
essary by  the  fact  that  this  proceeding  seeks  to  bind  such  un- 
known claimants.  Thus,  since  claimants  can  be  brought  in 
only  by  publication  of  summons,  it  would  be  useless  to  require 
the  plaintiff  to  furnish  to  the  court  an  affidavit  upon  which 
the  court  may  determine  whether  or  not  summons  shall  be 
published.  If  it  is  to  be  published  in  every  case,  why  should 
there  be  proof  of  special  facts  authorizing  a  publication? 
Again,  the  fact  that  the  court  or  judge  cannot  know  who  may 
be  affected  by  the  proceeding  seems  to  furnish  a  reason  for 
not  requiring  the  designation  of  any  particular  newspaper 
as  "most  likely  to  give  notice  to  the  person  to  be  served." 
The  provision  that  the  summons  should  be  mailed  to  nonresi- 
dent defendants  within  fifteen  days,  instead  of  forthwith,  as 
required  in  ordinary  actions,  finds  a  reasonable  justifica- 
tion in  the  fact  that  the  summons  so  mailed  must  have  at- 
tached to  it  a  memorandum  showing  the  date  of  the  first  pub- 
lication. As  the  first  publication  may  be  some  days  after  the 
order  for  publication,  it  might  be  impossible  to  attach  this 
memorandum  to  the  copy  of  the  summons  to  be  mailed,  if 
such  mailing  were  to  take  place  forthwith. 

The  objections  which  are  urged  to  the  provisions  of  the 
statute  authorizing  a  special  form  of  complaint  and  summons 
may,  we  think,  all  be  answered  by  saying  that  the  proceeding 
^^'^  in  question  differs  so  materially  from  most  actions  as  to 
justify  such  peculiarities  in  procedure.  The  primary  pur- 
pose of  the  proceeding  is  to  determine  the  status  of  the  title 
to  specific  property.  While  the  rights  of  individuals  are  nec- 
essarily involved  and  adjudicated,  this  primary  purpose  is 
sufficient  to  justify  a  form  of  pleading  and  process  which  shall 
direct  attention  to  the  land  to  be  affected  rather  than  to  the 
persons  who  may  be  interested  in  it. 

Our  codes  are  full  of  provisions  making  special  rules  ap- 
plicable to  different  classes  of  cases,  and  it  has  never  been 
supposed  that  such  provisions  are  invalid  merely  because  the 
procedure  in  each  case  is  not  in  every  particular  exactly  the 
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same  as  for  every  other  case.  Thus,  in  actions  for  unlawful 
detainer  the  summons  is  returnable  not  less  than  three  nor 
more  than  twelve  days  from  its  date  (Code  Civ.  Proc,  sec. 
1166),  thereby  reducing  the  defendant's  time  to  appear  or 
answer  below  the  ten  days  allowed  in  ordinary  actions.  The 
chapter  providing  for  actions  against  steamers,  vessels,  and 
boats  contains  special  provisions  for  the  contents  of  the  com- 
plaint (Code  Civ.  Proc,  sec.  815),  and  for  the  service  of 
summons  (Code  Civ.  Proc,  sec  816).  The  summons  in  pro- 
ceedings in  eminent  domain  differs  in  various  particulars  from 
the  form  of  summons  in  civil  actions  (Code  Civ.  Proc,  sec. 
1245).  In  proceedings  relative  to  escheated  estates  the  order 
requiring  persons  interested  to  appear  and  show  cause  why 
the  estate  should  not  vest  in  the  state  is  published  for  one 
month,  and  parties  interested  have  forty  days  from  the  date 
of  the  order  to  appear  instead  of  having  thirty  days  after  a 
publication  for  at  least  two  months,  as  in  other  cases  of  pub- 
lication of  summons.  All  of  these  differences  may  be  upheld 
upon  the  ground  that  the  proceeding  in  question  is  of  such  a 
peculiar  nature  as  to  justify  its  classification  for  purposes  of 
procedure.  Without  considering  in  detail  every  point  in 
which  this  act  is  said  to  differ  from  the  code  defining  the 
general  procedure  in  civil  actions,  we  are  satisfied  that  here, 
as  in  the  Deyoe  case,  the  nature  of  the  proceeding  is  such  as 
to  justify  the  legislature  in  creating  for  it  the  special  pro- 
cedure prescribed  by  the  statute.  After  all,  the  question  of 
classification  is  primarily  for  the  legislature.  The  court  is  not 
to  set  aside  a  statute  merely  because  in  its  view  it  may  have 
been  unwise  or  unnecessary  to  apply  certain  rules  to  one 
*^"  class  of  cases.  Before  the  act  can  be  declared  invalid  on 
this  ground,  it  must  appear  to  the  court  that  there  was  no 
reasonable  basis  on  which  the  peculiar  legislative  provision 
could  have  been  made.  We  are  not  prepared  to  say  that  the 
needs  which  called  this  legislation  into  being,  and  the  purposes 
sought  to  be  accomplished,  were  not  so  peculiar  in  their  char- 
acter as  to  permit  the  legislature  to  devise  this  remedy  and 
these  methods  of  seeking  it. 

It  is  not  necessary  to  decide  at  this  time  whether  parties  not 
personally  served  may  come  in  and  defend  within  one  year 
after  judgment,  as  provided  in  section  473  of  the  Code  of  Civil 
Procedure,  Whether  that  section  applies  to  proceedings  un- 
der this  act  is  a  question  of  construction,  which  can  best  be 
Am.  St.  Rep.,  Vol.  119—15 
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considered  when  it  arises  in  a  case  directly  involving  the  point 
Wfe  doubt  that  the  interpretation  excluding  the  right  to  come 
in  would  invalidate  the  act.  If  it  should  be  considered  to 
have  such  effect,  that  would  be  sufficient  ground  for  constru- 
ing the  act  so  as  to  allow  the  application  of  section  473  of 
the  Code  of  Civil  Procedure — a  construction  that  is  certainly 
possible  under  section  12  of  the  statute. 

The  objection  is  made  that  the  act  is  special  because  it 
applies  only  where  the  records  have  been  destroyed  by  earth- 
quake, fire  or  flood.  Possibly  public  records  might  be  de- 
stroyed by  other  causes,  but  certainly  the  three  agencies  of 
destruction  named  are  those  which  are  most  likely  to  occur  in 
this  state,  and  are  the  only  ones  which,  so  far  as  we  know, 
have  in  our  past  history  caused  any  considerable  destruction 
of  public  records.  These  facts  furnish  ample  ground  for  lim- 
iting the  operation  of  the  act  to  the  cases  to  which  it  has  been 
made  applicable. 

The  title  of  the  act  is  sufficient  to  comply  with  article  4, 
section  24,  of  the  constitution :  Ex  parte  Liddell,  93  Cal.  633, 
29  Pac.  251 ;  Deyoe  v.  Superior  Court,  140  Cal.  476,  98  Am. 
St.  Rep.  73,  74  Pac.  28. 

A  peremptory  writ  of  mandate  will  issue  as  prayed. 

Angellotti,  J.,  Henshaw,  J.,  Shaw,  J.,  ;M.cFarland,  J.,  Lori- 
gan,  J.,  and  Beatty,  C.  J.,  concurred. 

Rehearing  denied. 


TTie  Constitutionality  of  Statutes  providing  for  suits  against  un- 
known owners  to  quiet  title  to  land  is  discussed  in  the  note  to  Mc- 
Clymond  v.  Noble,  87  Am.  St.  Eep.  358.  It  has  recently  been  affirmed 
that  a  statute  which  provides  that  if  the  owner  of  land  shall  fail 
to  pay  all  arrearages  of  taxes  thereon,  the  land  shall  be  forfeited 
to  the  state  without  judicial  proceedings,  has  been  held  unconsti- 
tutional as  depriving  the  owner  of  his  property  without  due  process 
of  law:  Parish  v.  East  Coast  Cedar  Co.,  133  N.  C.  478,  98  Am.  St, 
Eep.  718. 
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DARBEE  &  IMMEL  OYSTER  AND  LAND  COI^IPANY  ▼. 
PACIFIC  OYSTER  COMPANY. 

[150  Cal.  392,  88  Pac.  1090.] 

PAKTITION,  Estate  WWch  is  not  Subject  to, — Under  a  stat- 
ute giving  a  right  of  partition  to  one  or  more  cotenants  who  have 
an  estate  of  inheritance  or  for  life  or  for  years,  a  cotenant  of  the 
right  to  lay  down  and  plant  oysters  in  any  public  waters  of  the  state 
has  no  more  than  a  mere  personal  license,  and  hence  cannot  maintain 
a  suit  for  partition,     (pp.  228,  229.) 

F.  J.  Russell,  for  the  appellant. 

Campbell,  Metson  &  Campbell,  Charles  Tupper  King,  J.  R. 
Moulthrop  and  Reed,  Nusbaumer  &  Black,  for  the  respondents. 

393  McFARLAND,  J.  Plaintiff,  a  corporation,  brings  this 
action  for  a  partition  of  certain  premises  which  it  avers  to  be 
"real  property,"  and  avers  that  it  has  an  "estate  of  inherit- 
ance" therein.  A  demurrer  to  the  complaint  was  filed  by 
some  of  the  defendants.  The  demurrer  was  general  and 
special,  and  was  sustained  in  the  court  below,  and  judgment 
was  rendered  in  favor  of  defendants.  From  this  judgment 
plaintiff  appeals. 

The  action  is  based  on  section  752  of  the  Code  of  Civil 
Procedure.  That  section  is  under  the  head  of  "Actions  for 
the  partition  of  real  property, ' '  and  it  provides  that  an  action 
for  partition  may  be  brought  by  one  or  more  cotenants  of 
real  property,  in  which  one  or  more  of  them  "have  an  estate 
of  inheritance,  or  for  life  or  lives,  or  for  years. ' '  The  court 
below  held  that  the  complaint  shows  that  neither  plaintiff  nor 
any  of  the  defendants  had  an  estate  of  inheritance,  or  for  life, 
or  for  years,  in  any  real  property,  and  upon  that  ground  sus- 
tained the  demurrer;  and  as  we  think  that  this  conclusion  was 
right,  we  need  not  examine  any  other  question  raised  in  the 
case. 

In  the  complaint  the  alleged  real  property  in  which  plain- 
tiff is  averred  to  have  an  estate  of  inheritance  is  described 
as  follows:  "The  right  to  the  exclusive  use  and  occupation 
thereof  for  the  purposes  of  laying  down  and  planting  oysters 
and  taking  up  and  carrying  off  the  same  in  and  from  said  real 
property,  in  accordance  with  and  -as  provided  by  the  terms  of 
an  act  of  the  legislature  of  the  state  of  California,  entitled 
"**■*  'An  act  to  encourage  the  planting  and  cultivation  of 
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oysters,'  approved  March  30,  1874."  Those  parts  of  said  act 
of  March  30,  1874  (Stats,  of  1873-74,  p.  940),  which  are 
material  here,  are  as  follows:  The  title  of  the  act  is  "An  act 
to  encourage  the  planting  and  cultivation  of  oysters,"  and 
the  first  section  is  as  follows: 

"Any  citizen  of  the  United  States  may  lay  down  and  plant 
oysters  in  any  of  the  bays,  rivers  or  public  waters  of  this 
state;  and  the  ownership  of  and  the  exclusive  right  to  take 
up  and  carry  off  the  same  shall  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same."  The  next  sections,  down  to  and  including  section 
8,  provide  that  the  person  desiring  to  use  the  right  must  de- 
fine the  limits  of  his  claim  by  stakes,  etc.,  must  maintain 
thereon  a  sign  on  which  must  be  painted  the  words  "Oyster 
Beds,"  and  must  record  a  description  of  his  bed  or  beds  of 
oysters  in  the  county  recorder's  office.  (In  the  case  at  bar 
it  does  not  appear  that  appellant  complied  with  these  pro- 
visions; but  we  will  not  consider  that  matter.)  It  is  further 
provided  that,  after  he  has  complied  with  these  provisions, 
any  person  who  enters  thereon  and  carries  off  oysters  or  re- 
moves therefrom  marks  designating  boundaries  shall  be  guilty 
of  a  misdemeanor.  Section  9  is  as  follows:  "This  act  shall 
not  apply  to  any  tide  lands  which  the  state  may  have  sold 
to  private  parties ;  provided,  further,  that  nothing  herein  shall 
be  so  construed  as  to  interfere  with  the  right  of  the  state  to 
sell  and  dispose  of  any  of  the  tide  lands,  nor  to  affect  in  any 
manner  the  rights  of  purchasers  at  any  sale  of  tide  lands  by 
the  state. ' ' 

In  the  property  described  in  the  complaint  there  is  no  ele- 
ment of  an  estate  of  inheritance,  or,  as  described  in  section 
761  of  the  Civil  Code,  a  "perpetual"  estate.  The  privilege 
extended  to  all  citizens  by  said  act  to  temporarily  use  the 
unsold  tide  lands  belonging  to  the  state,  if  it  can  be  considered 
as  an  estate  at  all  in  lands,  is  certainly  of  no  higher  dignity 
than  an  estate  at  will.  But,  in  our  opinion,  it  is  really  noth- 
ing more  than  a  mere  personal  license.  That  was  the  view 
taken  of  similar  statutes  by  the  highest  court  of  Maryland, 
where  the  oyster  business  is  a  very  large  one.  In  Phipps  v. 
State,  22  Md.  380,  85  Am.  Dec.  654,  the  court  was  dealing 
with  statutes  like  ours,  and  it  said:  "It  abundantly  appears 
Ki>5  from  the  nature  of  the-  privilege  in  dispute,  as  well  as 
Irom  the  terms  in  which  it  was  conferred,  that  no  transfer  of 
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the  state's  title  to  lands  covered  by  navigable  water  was  con- 
templated. Permission  to  use  given  areas  covered  by  navi- 
gable water  for  a  particular  purpose  seems  to  be  all  that  the 
legislature  intended,  and  we  think  the  language  of  its  assent 
to  that  use  should  be  construed,  not  as  a  grant  binding  the 
state,  but  as  a  conditional  license,  revocable  at  the  pleasure 
of  the  legislature."  Again,  in  Hess  v.  Muir,  65  Md.  586,  5 
Atl.  540,  6  Atl.  673,  Alvey,  C.  J.,  said:  "These  statutes,  the 
better  to  promote  the  growth  and  to  increase  the  supply  of 
oysters  in  the  waters  of  the  state,  provide  that  any  of  the 
citizens  of  the  state  may  locate  one  lot,  and  only  one,  of  five 
acres,  in  any  unappropriated  ground  covered  by  the  tide,  and 
plant  the  same  with  oysters,  and  thereupon  he  is  given  exclu- 
sive control  thereof.  This,  however,  is  not  a  grant  of  an 
indefeasible  right  or  estate  in  the  lot  thus  authorized  to  be 
located  and  planted  with  oysters.  It  is  simply  a  conditional 
or  qualified  license  or  franchise,  revocable  at  the  will  and 
pleasure  of  the  state:  Phipps  v.  State,  22  Md.  380,  85  Am. 
Dec.  654.  It  is  neither  inheritable  nor  transferable,  but  is 
purely  a  personal  privilege  in  the  party  locating  the  lot." 
The  judgment  appealed  from  is  affirmed. 

Angellotti,  J.,  Sloss,  J.,  Henshaw,  J.,  and  Lorigan,  J,,  con- 
curred. 


Estates  and  Properties  which  are  subject  to  partition  are  discussed 
in  the  note  to  Nichols  v.  Nichols,  67  Am.  Dec.  703. 


RIXFORD  V.  ZEIGLER. 

[150  Cal.  435,  88  Pac.  1092.] 

CONVEYANCE,  Necessity  for  a  Grantee. — A  conveyance  is  void 
unless  the  grantee  named  is  capable  of  taking  and  holding  the 
property,  and  the  grantee  must  be  a  person  either  natural  or  arti- 
ficial,    (pp.  230,  231.) 

A  CONVEYANCE  Designating  the  Grantee  as  "the  Commun- 
ity Styling  Itself  the  German  Boman  Catholic  St.  Bonlfazleus  Church 
Community,"  there  being  no  corporation  de  facto  or  de  jure,  and 
the  community  being  an  unincorporated  association  of  persons  for 
religious  worship,  no  member  of  which  ever  undertook  to  take  pos- 
session of  the  property  or  to  use  it  for  any  purpose  specified  in  the 
conveyance,  transfers  no  title  and  leaves  the  property  subject  to  exe- 
cution sale  against  the  grantor,     (p.  233.) 
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STREET  ASSESSMENT,  Judgment  Foreclosing  has  No  Effect 
Against  Owners  not  Parties  Thereto. — A  judgment  purporting  to 
foreclose  a  street  assessment  has  no  effect  against  the  owners  of  the 
property  not  parties  thereto,  and  their  title  is  not  devested  bj  a 
sale  thereunder,     (p.  233.) 

D.  H.  Whittemore,  for  the  appellant. 

E.  H.  Rixford  and  J.  A.  Fairweather,  for  the  respondent. 

436  McFARLAND,  J.  This  action  was  brought  by  the 
original  plaintiff,  F.  G.  Halsey,  for  the  partition  of  a  certain 
piece  of  land.  It  was  averred  in  the  complaint  that  ITnlsey 
and  defendant  Zeigler  were  the  owners  in  fee  of  the  land  as 
tenants  in  common ;  and  the  other  defendants  were  made  par- 
ties, as  claiming  some  interest  in  the  property.  Zeigler  an- 
swered, admitting  and  averring  that  plaintiff  and  himself  were 
owners  of  the  land  in  contest  as  tenants  in  common,  and  united 
in  plaintiff's  prayer  for  partition.  Defendant  Ferine  an- 
swered, denying  that  plaintiff  and  Zeigler  were  the  owners  of 
the  land,  and  averring  that  he,  Ferine,  was  the  sole  owner 
thereof.  The  other  defendants  made  default.  The  court 
found  that  plaintiff  and  defendant  Zeigler  were  the  owners 
of  the  property,  that  Ferine  had  no  interest  therein,  and  ren- 
dered an  interlocutory  judgment  for  a  partition  as  prayed 
for  in  the  complaint.  From  this  judgment  defendant  Ferine 
appeals. 

The  material  facts  are  these:  On  July  8,  1864,  one  B.  C. 
Vandall  recovered  judgment  in  the  district  court  in  and  for 
the  city  and  county  of  San  Francisco  against  Harvey  S. 
Brown  for  seventeen  hundred  and  fifty-nine  dollars  and 
twenty-six  cents,  with  interests  and  costs.  On  July  23,  1864, 
an  execution  was  issued  under  said  judgment,  and  was  levied 
upon  the  land  in  contest  in  the  case  at  bar  as  the  property 
of  said  Brown ;  and  by  virtue  of  said  execution  the  property 
was  sold  by  the  sheriff  to  said  Vandall,  and  on  June  7,  1865, 
the  sheriff  executed  a  deed  to  Vandall  conveying  to  the  latter 
all  the  title  which  Brown  had  in  the  land  at  the  date  of  said 
judgment.  Afterward,  and  before  the  commencement  ^^"^  of 
this  suit,  whatever  title  Brown  had  in  the  land  at  the  time 
of  the  execution  sale,  etc.,  vested  by  mesne  conveyances  in  the 
plaintiff  Halsey  and  the  defendant  Zeigler. 

Brown  was  admittedly  the  owner  of  the  land  at  the  time  of 
the  suit  by  Vandall,  the  execution  sale,  etc.,  unless  before  that, 
on  the  22d  of  December,  1862,  he  parted  with  the  title  by  an 
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instrument  in  writing  which  he  that  day  executed.  This 
instrument  purported  to  be  a  deed  conveying  the  land  in  con- 
test here  to  *  *  the  community  styling  itself  the  German  Roman 
Catholic  St.  Bonifazieus  Church  Community."  This  instru- 
ment contains  the  following  provision:  **This  conveyance  is 
upon  express  condition  that  said  property  is  to  be  used  by  said 
community  for  school  and  church  purposes  and  for  no  other 
purpose  whatever,  nor  shall  said  community  sell  or  transfer 
the  same  or  any  part  thereof,  but  the  same  shall  be  and  remain 
the  property  of  said  community  as  long  as  they  shall  make 
use  of  said  property  for  above  purposes;  but  if  they  sell  or 
transfer  the  same,  or  use  it  for  any  other  purposes  than  those 
above  mentioned,  they  shall  forfeit  all  rights  under  this  con- 
veyance, and  the  said  property  shall  revert  to  the  first  party 
and  his  heirs."  It  is  found  by  the  court  upon  sufficient  evi- 
dence that  at  the  time  of  the  execution  of  said  instrument  the 
said  church  community  was,  and  still  is,  an  unincorporated 
association  of  persons  associated  together  for  the  purpose  of 
religious  worship.  It  was  not  a  corporation  either  de  jure  or 
de  facto ;  it  never  pretended  to  act  as  a  corporation.  In  the 
instrument  no  individual  person  was  named  as  a  grantee,  nor 
was  there  any  statement  as  to  who  constituted  said  church 
community.  Neither  the  said  community  nor  any  of  its  mem- 
bers, nor  any  person  claiming  to  act  for  it,  ever  took  possession 
or  used  the  said  property  for  school  or  church  purposes,  or 
for  any  other  purpose  whatever,  and  never  undertook  to  make 
any  use  whatever  of  the  properties  named  in  said  instrument. 
In  the  case  at  bar  all  persons  who  are  members  of  said  com- 
munity were  made  defendants,  and  they  all  made  default. 

Under  these  facts  we  are  of  opinion  that  no  title  ever  passed 
out  of  Brown  to  any  persons  whatever  by  said  instrument. 
The  general  rule  is,  beyond  doubt,  that  a  deed  of  conveyance 
is  void  unless  the  grantee  named  is  capable  of  taking  and 
holding  the  property  named  in  the  deed ;  and  the  general 
rule  also  is  that  to  make  a  deed  effective  the  grantee  must  be 
a  person,  '*^^  either  natural  or  artificial,  capable  of  taking 
and  holding  the  property.  In  Wiseman  v.  McNulty,  25  Cal. 
230,  a  deed  had  been  made  to  the  "Ilibemia  Company,"  and 
it  was  held  void,  the  court  saying:  "The  company  does  not 
appear  to  be  a  corporation  nor  even  a  partnership,  holding 
the  claims  as  partnership  property,  but  simply  a  voluntary 
association  not  formed  by  articles  in  writing  and  without  legal 
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existence — a  body  unknown  to  the  law.  As  such,  the  company 
would  be  incapable  of  taking  and  holding  mining  claims,  by 
grant,  or  by  any  other  means,  by  which  title  to  real  estate 
would  pass."  In  Winter  v.  Stock,  29  Cal.  407,  89  Am.  Dec. 
57,  the  court  approves  a  decision  in  the  case  of  Arthur  v. 
Weston,  22  Mo.  378.  In  that  case  it  appeared  that  lands 
had  been  conveyed  to  "W.  W.  Phelus  &  Co."  At  the  trial 
Arthur  offered  to  prove  that  when  the  conveyance  was  made 
to  Phelps  &  Co.  said  firm  was  composed  of  Phelps,  Cowdry, 
and  Whitmore,  but  the  court  rejected  the  offered  evidence, 
holding  the  law  to  be  that  "the  deed  to  W.  W.  Phelps  &  Co. 
operated  to  vest  the  legal  title  in  W.  W.  Phelps  alone,  and 
that  the  entire  title  passed  by  the  sheriff's  deed  under  the 
execution  sale,  and  gave  judgment  accordingly."  Upon  writ 
of  error  the  supreme  court  sustained  the  decision  of  the  court 
below,  holding  that  the  deed  to  W.  W.  Phelps  &  Co.  did  not 
take  effect  as  a  legal  conveyance  of  the  premises  to  Phelps, 
Cowdry,  and  Whitmore  jointly,  but  that  it  operated  to  con- 
vey the  property  to  Phelps  alone.  The  court  observed  that 
the  question  "is  not  merely  whether  the  grantor  intended 
to  convey  to  the  persons  composing  the  firm,  but  whether 
the  partnership  style  is,  as  a  matter  of  law,  a  good  name  of 
purchase  in  a  conveyance  of  real  property  sufficient  to  pass 
the  legal  title  to  all  the  individuals  of  the  firm A  con- 
veyance of  real  property  being  required  by  the  statute  to  be 
put  in  writing,  the  party  who  is  to  take  as  grantee  must  be 
sufficiently  ascertained  by  the  written  instrument,  or  it  is  a 
nullity,  so  far  as  it  purports  to  effect  a  transfer  of  the  legal 
title":  See,  also,  Sunol  v.  Hepburn,  1  Cal.  254;  Phelan  v.  San 
Francisco,  6  Cal.  531.  In  Encyclopedia  of  Law  and  Pro- 
cedure (volume  13,  page  624),  it  is  said:  "If  the  firm  name 
is  given  and  it  consists  of  the  surnames  of  the  several  parties, 
it  will  vest  the  legal  title  in  them,  and  generally  if  members 
of  a  partnership  are  designated  with  sufficient  certainty  un- 
der a  firm  name  they  will  take,  but  a  general  '*^®  or  an 
abbreviated  term  such  as  'Company,'  'Co.*  or  'Bro.'  is  held 
to  be  insufficient."  The  foregoing  is  undoubtedly  the  general 
rule;  and  there  is  nothing  in  the  case  at  bar  which  brings  it 
within  any  of  the  exceptions  to  that  rule.  The  cases  cited  by 
appellant  are  where  property  had  been  granted  for  charitable 
purposes,  and  had  been  taken  possession  of  and  continuously 
used  for  those  purposes  by  persons  claiming  to  be  intended 
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by  a  deed  which  merely  uses  the  general  name  of  the  associa- 
tion; and  in  such  cases  courts  of  equity  have  devised  plans 
for  carrying  out  the  intended  charity;  and  they  were  cases 
where  the  persons  claiming  to  be  the  beneficiaries  under  the 
deed  were  parties  to  the  action  asserting  their  rights.  But 
nothing  of  the  kind  occurred  in  the  case  at  bar.  The  persons 
who  are  members  of  the  church  community  have  never  as- 
serted any  right  under  the  deed,  and  from  1862,  the  date  of 
the  deed,  to  the  present  time,  have  never  set  up  any  claim 
under  it.  It  is  therefore  our  opinion  that  no  title  whatever 
passed  from  Brown  to  the  said  church  community;  that  the 
title  to  the  property  was  in  Brown  at  the  time  of  the  sale 
under  the  Vandall  judgment;  and  that  such  title  was  in  the 
respondent  at  the  time  of  the  commencement  of  this  action 
and  when  the  judgment  was  rendered. 

The  appellant,  Ferine,  claims  title  through  a  deed  made  by 
said  Brown  to  one  Spring,  executed  January  12,  1867.  What- 
ever title  Spring  got  from  Brown  went  by  mesne  conveyances 
to  one  Gendotti,  and  afterward  Ferine  brought  suit  to  fore- 
close a  street  assessment  on  the  land  in  question,  in  which 
Gendotti  was  made  defendant,  and  after  a  judgment  in  that 
case  in  favor  of  Ferine  the  sheriff  made  a  deed  under  the 
decree  to  Ferine.  In  that  case  Ferine  also  made  the  "church 
community"  by  that  general  name  a  party,  but  did  not  make 
any  one  of  the  members  of  that  community  a  party.  Of 
course,  if,  as  appellant  contends.  Brown's  deed  to  the  church 
community  carried  the  title,  he  had  nothing  left  to  convey 
to  Spring,  and  if  Brown's  deed  did  not  convey  the  title  to  the 
church  community,  then  his  title  passed  under  the  Vandall 
judgment,  which  was  prior  to  his  deed  to  Spring.  But  it  is 
sufificient  to  say  that  the  judgment  in  the  assessment  case  is  of 
no  value  as  against  the  respondents  herein,  who  are  the  real 
owners  of  the  property,  and  were  not  made  parties  to  that 
suit, 

'*''®  The  foregoing  views  make  it  unnecessary  to  notice  other 
points  made  by  respondents. 

The  interlocutory  judgment  appealed  from  is  affirmed. 

Sloss,  J.,  Shaw,  J.,  Henshaw,  J.,  Lorigan,  J.,  and  Beatty, 
C.  J.,  concurred. 


The  Effect  of  a  Conveyance  to  a  grantee  not  in  existence  is  the  sub- 
ject of  a.  note  to  Davis  v.  Uollingsworth,  84  Am.  St.  Bep.  236. 
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MACKINTOSH  v.  AGRICULTURAL  FIRE  INSURANCE 
COMPANY. 

[150  Cal.  440,  89  Pac.  102.] 

INSURANCE,  Change  of  Interest  or  Possession,  What  Is  not. — 
An  agreement  for  the  sale  and  purchase  of  real  property  amounting 
only  to  an  option  to  purchase,  and  under  whjch  the  insured  remains 
entitled  to  free  access  to  the  property  and  its  management  in  every 
respect  as  though  all  work  done  thereunder  by  the  option-holder 
were  being  done  by  the  assured,  and  that  if  the  purchase  money 
is  not  paid  within  a  time  specified,  all  payments  made  on  the  pur- 
chase price  shall  be  forfeited,  does  not  constitute  a  breach  of  condi- 
tion against  a  change  of  interest  or  possession  of  the  insured  prem- 
ises,    (p.  238.) 

INSURA.NCE,  Waivers  of  Conditions  by  Agents. — Stipulations 
and  conditions  in  a  policy  regarding  the  powers  of  agents  and  the 
manner  of  waiving  conditions  do  not  preclude  a  waiver  by  the  con- 
duct of  authorized  agents  in  regard  to  future  operations  on  the  prem- 
ises, though  the  waiver  is  by  parol  or  in  other  respects  not  made  in 
the  form  provided  for  in  the  policy,     (pp.  240,  241.) 

INSUEANCE — Power  of  General  Agents  to  Waive  Conditions. 
Agents  authorized  to  issue  and  deliver  policies  are  regarded  as  having 
the  same  power  to  waive  conditions  in  policies  as  the  insurers 
themselves.  This  rule  includes  all  persons  empowered  to  conclude 
contracts  of  insurance  without  first  referring  negotiations  to  their 
principals,     (pp.   241,  242.) 

INSUEANCE  AGENTS,  Power  of  to  Make  New  Contracts. — 
General  agents  of  insurance  companies  have  power  to  make  new  con- 
tracts,    (p.  242.) 

INSURANCE. — Subsequent  Parol  Waivers  by  a  Gteneral  Agent 
are  valid  though  the  policy  requires  them  to  be,  and  they  are  not, 
in  writing,     (p.  242.) 

INSURANCE  — ^Waivers,  Failure  to  Indorse  on  Policies. — If  an 
insured  applies  for  leave  to  make  a  change  in  the  condition  of  the 
property  insured  increasing  the  hazard,  and  is  granted  such  leave 
by  a  general  agent  on  paying  an  additional  sum  on  account  of 
the  increase,  a  new  contract  is  upon  such  payment  created  and  pre- 
cludes the  insurer,  though  the  waiver  is  not  indorsed  on  the  policy 
as  stipulated  for  therein  and  it  provides  that  waivers  not  so  indorsed 
shall  be  void.     (pp.  242,  243.) 

INSURANCE — Estoppel. — Where  an  insurer  acting  by  its 
agents  authorized  to  make  new  contracts  in  its  behalf  receives  an 
additional  premium  as  consideration  for  assenting  to  an  increase  in 
the  risk,  but  fails  to  indorse  the  new  agreement  or  consent  on  the 
policy  as  required  therein,  the  fault  being  that  of  the  insurer,  it  is 
estopped  from  relying  on  such  fault  for  the  purpose  of  avoiding 
the  policy  and  resisting  a  recovery  thereon,     (p.  243.) 

INSURANCE — ^Watchman,  When  not  Required  to  be  Kept 
at  Night. — If  an  insurance  policy  contains  a  permission  for  the  works 
to  remain  idle,  accompanied  by  a  warranty  by  the  assured  "that  at. 
all  times  when  the  above  works  are  idle  and  inoperative,  one  or  more 
watchmen  shall  be  kept  constantly  on  duty  at  night,"  the  assured 
is  not  required  to  keep  a  watchman  at  night  when  the  works  are  oper- 
ated during  the  day.     (p.  243.) 
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INSUEANCE — ^Property  Insured,  When  not  Deemed  Idle  or 
Inoperative. — ^If  the  insured  property  consisted  of  a  smelter,  and  a 
furnace  was  subsequently  placed  therein  by  permission  of  the  insurer 
and  was  in  full  operation,  requiring  the  working  of  five  or  six  men, 
and  in  connection  with  it  one  of  the  boilers  and  also  the  tools  and 
water-pipes  on  the  premises,  and  the  buildings  were  occupied  for  the 
storage  of  ores  and  other  materials,  the  premises  were  not  idle  and 
unoccupied  within  the  meaning  of  a  condition  in  the  policy  against 
them  being  idle,  and  unoccupied,  though  four  boilers  therein  were  not 
in  use,  nor  were  other  parts  of  the  buildings  used  except  as  above 
stated,     (p.  244.) 

INSURANCE — Forfeiture  by  Breach  of  Condition  Against 
Premises  Being  Idle  and  Unoccupied. — ^Forfeitures  are  not  favored. 
Hence  it  is  not  necessary  to  avoid  a  breach  of  a  condition  against 
the  insured  premises  being  idle  and  unoccupied  that  the  works  in- 
sured be  kept  in  full  operation,  nor  that  all  the  furnaces  in  the  in- 
sured smelter  should  be  kept  going  every  day.  Nor  is  it  material 
that  the  only  furnace  used  was  one  constructed  after  the  insurance 
was  effected,  if  its  construction  was  consented  to  by  the  insurer,  who 
received  compensation  for  the  increased  risk.     (p.  244.) 

Campbell,  Metson  &  Campbell,  G.  W.  Baker  and  Thomas 
H.  Breeze,  for  the  appellant. 

Groodfellow  &  Eells,  for  the  respondent. 

^^  SHAW,  J.  The  action  is  upon  a  policy  of  insurance. 
The  judgment  was  given  for  the  defendant.  The  appeal  was 
taken  from  the  judgment  within  sixty  days  after  its  rendi- 
tion, and  the  record  is  accompanied  by  a  bill  of  exceptions. 

The  insurance  company,  in  defense,  alleged  that  there  had 
been  four  several  violations  of  the  terms  of  the  policy  by  the 
insured,  without  the  consent  of  the  company,  and  that  the 
policy  had  been  forfeited  thereby,  to  wit:  1.  That  there  had 
been  a  change  of  possession  of  the  property ;  2.  That  there  had 
been  a  change  of  interest  in  the  property  insured;  3.  That 
there  had  been  an  increase  of  hazard  which  was  prohibited  by 
the  conditions  of  the  policy ;  4.  That  the  property  insured  was 
idle  and  inoperative,  and  the  insured  had  failed  to  keep  a 
watchman  constantly  on  duty,  as  the  policy,  in  that  event,  re- 
quired. The  findings  were  in  favor  of  the  defendant  on  all 
these  points.  There  was  no  substantial  conflict  in  the  evi- 
dence, and  no  serious  dispute  about  the  facts.  The  findings 
were  manifestly  based  upon  the  court's  conclusions  as  to  the 
meaning  and  legal  effect  of  the  policy  and  the  subsequent 
transactions  of  the  parties.  The  decision  of  the  case  depends 
on  the  question  whether  or  not  the  findings  were  justified  by 
the  evidence. 
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1.  The  first  two  defenses  may  be  considered  together.  The 
change  of  interest  and  possession,  if  any,  arose  out  of  a  pro- 
posed sale  by  the  plaintiff  to  one  G.  "W.  Baker,  after  the  issu- 
ance of  the  policy.  A  written  agreement  was  executed  be- 
tween them,  Mackintosh  being  the  party  of  the  first  part  and 
Baker  being  the  party  of  the  second  part.  It  recited  that  the 
price  of  twenty-two  thousand  dollars  for  the  property  and 
certain  slag  and  ore  situated  thereon  had  been  agreed  on,  and 
that  Baker  was  desirous  of  buying  it  at  that  price.  It  there- 
upon declared  that  he  agreed  that  he  would  "purchase  said 
premises  and  property"  for  said  price,  "in  the  following 
manner,  that  is  to  say : 

"It  is  agreed  between  the  parties  hereto  that  the  said  party 
of  the  first  part  shall  execute  to  the  said  party  of  the  second 
■^^^  part  a  good  and  sufficient  deed  of  the  premises  above 
mentioned  and  described,  together  with  a  bill  of  sale  of  the 
slag  and  ore  situated  thereon,  and  place  the  same  in  escrow 
with  A.  M.  McDonald  to  be  delivered  to  the  party  of  the 
second  part  upon  the  payment  of  the  said  sum  of  $22,000  on 
or  before  sixty  days  from  the  date  hereof. 

"In  case  the  said  $22,000  is  not  fully  paid  within  sixty  days 
from  the  date  hereof  as  aforesaid,  said  premises  shall  be 
vacated  by  the  Vulcan  Smelting  and  Refining  Company  and 
surrendered  by  the  party  of  the  second  part  free  and  clear  of 
all  encumbrances  of  whatsoever  kind  or  nature  made  or  suf- 
fered by  the  said  Vulcan  Smelting  and  Refining  Company,  and 
shall  also  surrender  to  the  party  of  the  first  part  the  product 
of  all  ores  smelted  or  reduced  in  its  furnace  from  said  slag- 
dumps  while  occupying  the  same. 

"It  is  further  agreed  between  the  parties  hereto  that,  during 
the  time  the  party  of  the  second  paH  is  in  possession  of  said 
property,  the  said  party  of  the  first  part  or  his  agent  A.  M. 
McDonald  shall  have  free  access  to  said  property  and  its  man- 
agement in  every  respect,  the  same  as  though  to  all  intents 
and  purposes  the  work  was  being  done  by  him,  instead  of  by 
the  party  of  the  second  part,  and  during  the  time  said  work  ia 
carried  forward  the  said  party  of  the  second  part  shall  in 
every  way  protect  said  property  and  premises  from  any  en- 
croachments or  depredations  or  damage  of  any  kind,  and  not 
endanger  the  said  premises  by  fire,  or  from  any  other  cause. 

"The  sum  of  $400  is  hereby  acknowledged  to  have  been  re- 
ceived upon  this  contract  by  the  party  of  the  first  part  and 
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the  further  sum  of  $173  is  to  be  paid  to  A.  M,  McDonald 
upon  demand,  which  said  sum,  in  case  of  purchase,  is  to  be 
credited  as  part  of  the  purchase  price,  and  in  case  of  default  is 
to  be  considered  as  rent  of  the  premises  during  the  occupation 
of  the  party  of  the  second  part,  as  herein  stated,  and  forfeited 
to  the  party  of  the  first  part. 

* '  Time  is  of  the  essence  of  this  contract. 

"This  contract  shall  not  be  assigned  by  the  party  of  the 
second  part  until  payment  is  made."     (The  italics  are  ours.) 

Baker  was  acting  in  the  premises  as  agent  of  the  Vulcan 
company.  Prior  to  the  execution  of  this  agreement  a  previous 
agreement  had  been  made  between  the  same  parties  whereby 
Baker  had  obtained  an  option  for  sixty  days  for  the  purchase 
'*^^  of  said  premises  and  property.  That  time  had  expired 
and  this  agreement  was  made  for  the  purpose  of  renewing  the 
option.  Under  the  previous  agreement  Baker  had  taken  pos- 
session of  the  premises  and  put  up  thereon  a  small  six-ton 
smelting  furnace,  which  he  had  been  operating,  for  the  pur- 
pose of  testing  the  slag  and  ore  upon  the  premises,  in  order 
to  be  the  better  able  to  determine  whether  or  not  he  desired 
to  purchase  the  same  at  the  price  fixed.  In  pursuance  of  the 
agreement  quoted  above  it  was  understood  that  Baker  should 
remain  in  possession  of  the  premises  for  the  purpose  of  mak- 
ing such  further  test  of  said  slag  and  ore  as  he  might  deem 
necessary  to  enable  him  to  determine  what  he  desired  to  do 
in  regard  to  the  purchase  of  the  property.  When  the  time 
expired  Baker  surrendered  the  property  and  refused  to  pur- 
chase. 

Taking  the  circumstances  thus  surrounding  the  parties  and 
the  language  of  the  contract  together,  we  are  of  the  opinion 
that  it  was  not  an  absolute  agreement  on  the  part  of  Baker  to 
purchase  the  property,  but  was  simply  an  option  whereby'  he 
had  the  privilege  of  purchasing  the  same  at  any  time  within 
the  sixty  days  mentioned,  by  payment  of  the  price  as  therein 
provided.  There  was  therefore  no  change  of  interest  in  the 
premises  by  virtue  of  the  contract.  The  title,  interest  and 
estate  in  the  property  remained  in  Mackintosh,  subject  to  be 
devested  only  by  the  payment  of  the  money  as  provided  in 
the  contract.  Upon  failure  to  pay  the  money  as  provided 
therein,  without  any  further  act  whatever  on  the  part  of 
Baker,  the  privilege  to  purchase,  which  he  had  obtained  under 
the  contract,  ceased,  and  the  property  then  remained  free 
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from  any  right  in  hira  whatever.  All  that  he  possessed  prior 
to  the  payment  of  such  purchase  money  was  a  mere  right  at 
his  option  to  purchase  or  not.  This  right  did  not  create  an 
interest  in  him  within  the  meaning  of  that  term  as  used  in  the 
policy  of  insurance.  The  change  of  interest  referred  to  in  the 
policy,  in  view  of  the  well-known  rule  of  construction  applied 
to  insurance  policies  requiring  them  to  be  construed  most 
strongly  against  the  insurer,  refers  to  some  change  of  interest 
which  would  make  the  loss,  in  case  of  destruction,  fall  upon 
the  buyer,  so  that  by  such  change  the  original  policy-holder 
would  lose  his  interest  in  maintaining  the  property  and  pro- 
tecting it  from  fire.  It  does  not  refer  to  a  mere  right  which 
another  party  may  acquire  which  does  not  change  the  risk  in 
'*^**  case  of  loss,  nor  give  the  third  party  more  than  a  mere 
option  to  purchase  the  property.  This  rule  regarding  the 
change  of  risk  might  be  different  if  it  were  not  for  the  quali- 
fied character  of  the  possession  which  was  given  to  Baker 
under  the  arrangement  between  the  parties.  Baker  was  to 
have  possession  of  the  property  merely  for  the  purpose  of 
operating  the  smelter  in  order  to  test  the  slag  and  ore,  and 
the  seller,  notwithstanding  such  possession,  was  to  have  "free 
access  to  said  property  and  its  management  in  every  respect 
the  same  as  though  to  all  intents  and  purposes  the  work  was 
being  done  by  him"  instead  of  by  Baker.  Under  these  cir- 
cumstances, a  loss  by  fire  occurring  before  the  exercise  by 
Baker  of  his  option  would  fall  upon  Mackintosh.  If  it  was 
caused  by  the  negligence  of  Baker,  Mackintosh  could  recover 
from  him  the  damage,  both  by  reason  of  the  express  covenant 
in  the  contract  and  by  the  general  principles  of  law  requiring 
him  to  exercise  ordinary  care  in  the  use  of  another's  property. 
This  emphasizes  and  illustrates  the  proposition  that  the  loss 
would  be  caused  by  the  destruction  of  the  property  of  Mack- 
intosh. If  it  were  the  property  of  Baker,  Mackintosh  w-ould 
suffer  no  damage.  The  contract  could  not  have  been  enforced 
by  Mackintosh  as  a  contract  of  sale  and  purchase.  The  terms 
of  the  policy  re(iuired  a  change  of  interest  in  order  to  work  a 
forfeiture.  This  contract  cannot  be  construed  to  have  passed 
any  interest  whatever  in  the  property  to  Baker,  but  merely  a 
prospective  right  to  obtain  an  interest.  The  interest  would 
pass  when  he  exercised  the  option  and  not  before. 

The  same  considerations  apply  to  the  contention  that  there 
was  a  change  of  possession  of  the  premises  when  Baker  was 
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holding  under  the  owner,  Mackintosh.  He  had  no  exclusive 
right  to  the  property,  and  it  further  appeared  that  during  the 
occupancy  of  Baker  a  watchman  was  kept  on  the  property  who 
was  under  the  employment  of  and  was  holding  for  the  seller, 
Mackintosh.  Such  common  possession  did  not  work  the 
change  of  possession  which  would  be  required  to  avoid  the 
policy.  Furthermore,  as  will  be  hereafter  seen,  we  think  the 
conduct  of  the  agents  of  the  company  was  such  as  to  waive 
any  forfeiture  on  the  ground  of  this  particular  change  of 
possession. 

2.  The  next  defense  is  that  there  was  an  increase  of  hazard 
caused  by  the  acts  of  the  insured  which,  by  the  terms  of  the 
*^^  policy,  would  cause  its  forfeiture.  This  increase  of  hazard 
arose  from  the  erection  upon  the  premises  of  a  certain  six-ton 
furnace  by  Mr.  Baker,  which  was  used  by  him  for  the  purpose 
of  testing  the  slag  and  ore  upon  the  premises.  This  was 
erected  some  time  in  January,  1901,  two  months  prior  to  the 
agreement  above  recited  between  Mackintosh  and  Baker.  Be- 
fore the  erection  of  this  smelting  furnace,  and  before  making 
the  arrangement  whereby  Baker  was  to  have  possession  of  the 
works  and  operate  the  furnace  for  that  purpose,  the  plaintiff 's 
agent  called  upon  the  general  agent  of  the  defendant  company 
and  explained  to  him  the  circumstances  and  the  proposed  erec- 
tion and  operation  of  the  furnace  thereon  for  the  purposes 
mentioned.  The  agent  caused  a  rate  to  be  fixed,  and  there- 
upon gave  permission  to  erect,  said  furnace  and  operate  the 
same  for  sixty  days,  charging  four  dollars  and  twenty  cents 
for  the  privilege.  This  permission  expired  upon  the  16th  of 
March  following.  The  agreement  above  quoted  was  executed 
on  that  day,  and  thereupon  the  parties  again  called  upon  tlie 
general  agent  of  the  insurance  company  and  explained  their 
desire  for  a  renewal  of  the  permission  and  the  purpose  to 
continue  the  operation  of  this  six-ton  furnace  for  smelting 
the  ore  and  slag  on  the  premises.  Thereupon  the  agent  stated 
that  it  would  be  satisfactory  to  the  company,  and  gave  the 
desired  permission,  again  charging  the  additional  sum  of  four 
dollars  and  twenty  cents  for  the  privilege  of  so  doing,  which 
sum  was  paid,  and  the  policy  delivered  to  the  agent  for  the 
proper  indorsement.  The  policy  provides  that  "unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added  hereto," 
the  policy  should  be  vgid  if  the  hazard  be  incrca.sed,  or  if  any 
change,  other  than  by  the  death  of  the  insured,  takes  place 
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in  the  interest,  title,  or  possession  of  the  property.  It  further 
provides  that  "no  officer,  agent,  or  other  representative  of  the 
company  shall  have  power  to  waive  any  provision  or  condition 
of  this  policy  except  such  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or  added  hereto, 
and  as  to  such  provisions  or  conditions,  no  officer,  agent  or 
representative  shall  have  such  power,  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  attached  hereto,  nor 
shall  any  privilege  or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  insured  unless  so  written 
or  attached."  The  indorsement  made  ^^"^  upon  the  policy 
by  the  general  agent  of  the  company  was  as  follows :  *  *  In  con- 
sideration of  $4.20  additional  permission  is  hereby  granted  to 
operate  the  within  described  smtlter  for  a  period  of  forty-five 
days  from  this  date.  (Signed)  Edward  Brown  &  Sons, 
General  Agents. ' '  At  the  time  this  permission  was  given  the 
six-ton  smelter  was  on  the  premises,  but  it  was  not  mentioned 
or  described  in  the  policy.  The  indorsement,  therefore,  did 
not,  upon  its  face,  give  permission  to  operate  the  six-ton 
smelter,  although  doubtless  it  was  so  intended.  We  must  con- 
sider the  case  upon  the  theory  that  no  sufficient  indorsement 
was  made  of  the  permission  agreed  upon  and  paid  for.  It  is 
apparent  from  all  the  evidence  that  the  parties  all  acted  on 
the  belief  that  the  indorsement  gave  them  permission  to  oper- 
ate the  six-ton  smelter  without  invalidating  the  policy,  and 
that  the  general  agents  of  the  company  knew  they  so  believed. 
It  will  be  perceived  that  the  general  agent  of  the  company 
was  made  fully  acquainted  with  the  increase  of  hazard  and 
the  change  of  occupation  or  possession  contemplated  by  the 
parties,  and  that  he  agreed  that  the  same  might  be  done,  and 
undertook  to  attach  to  the  policy  the  required  written  per- 
mission for  the  contemplated  changes.  It  further  appears 
from  the  evidence  that  the  parties,  in  reliance  upon  this  ar- 
rangement, proceeded  to  operate  the  six-ton  smelter  and  main- 
tain the  divided  possession  whereby  Baker  continued  to  oper- 
ate the  smelter  and  occupy  the  premises  in  conjunction  with 
the  watchman  employed  by  the  plaintiff. 

The  effect  of  such  limitations  upon  the  power  of  agents  to 
waive  the  conditions  in  a  policy  has  been  a  frequent  subject 
of  decision  in  the  courts.  The  doctrine  is  well  settled  that 
such  stipulations  and  limitations  in  a  policy  regarding  the 
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powers  of  agents,  and  the  manner  of  waiving  its  conditions, 
do  not  prefclude  a  waiver  by  the  conduct  of  authorized  agents 
in  regard  to  future  operations  upon  the  premises.  In  Cooley  's 
Briefs  on  Insurance  (volume  3,  page  2607),  with  respect  to 
limitations  of  this  character,  it  is  said:  "Even  this  limitation 
will  not  prevent  an  insured  from  relying  on  a  parol  subse- 
quent waiver  by  an  authorized  agent  or  officer,  as  'there  can 
be  no  more  force  in  an  agreement  in  writing  not  to  agree  by 
parol  than  in  a  parol  agreement  not  to  agree  in  writing'  ": 
Orient  Ins.  Co.  v.  McKnight,  197  111.  190,  64  N.  E.  339 ;  Han- 
over Fire  etc.  Co.  v.  Dole,  20  Ind.  App.  333,  50  N.  E.  772 ; 
Home  Ins.  ^^^  Co.  v.  Gibson,  72  Miss.  58,  17  South.  13; 
Wilson  V.  Commercial  Ins.  Co.,  51  S.  C.  540,  64  Am.  St.  Rep. 
700,  29  S.  E.  245;  Lamberton  v.  Connecticut  F.  I.  Co.,  39 
Minn.  129,  39  N.  W.  76,  1  L.  R.  A.  222 ;  Renier  v.  Dwelling- 
House  Ins.  Co.,  74  Wis.  89,  42  N.  W.  208.  And  again,  with 
respect  to  subsequent  changes,  it  is  said:  "If  an  insurer,  or 
authorized  agent,  consents  to  changes  which  are  required  to 
be  indorsed  on  the  policy,  and  promises  to  make  the  neces- 
sary' indorsement,  having  access  to  the  policy  for  this  purpose, 
but  fails  to  make  the  indorsement  through  mistake,  oversight 
or  neglect,  the  insurer  will  be  bound,  if  not  by  a  waiver,  at 
least  by  an  estoppel  in  pais " :  3  Cooley 's  Briefs  on  Insurance, 
2617.  To  this  point  very  many  cases  are  cited.  And  further 
on  this  subject  in  the  same  work  (page  2658),  it  is  said:  "If 
an  insurance  company,  with  knowledge  of  facts  vitiating  a 
polic}',  by  its  acts,  declarations  or  dealings  leads  the  insured 
to  regard  himself  as  protected  by  the  policy,  or  induces  him 
to  incur  trouble  or  expense,  such  acts,  transactions  or  declara- 
tions will  operate  as  a  waiver  of  forfeiture,  and  estop  the 
company  from  relying  thereon  as  a  defense  to  an  action  on  the 
policy."  The  permission  to  operate  the  six-ton  smelter  was 
made  in  consideration  of  the  additional  rate  charged  and  paid. 
It  was  in  effect  a  new  contract  executed  between  the  parties, 
a  contract  which  the  law  does  not  require  to  be  in  writing: 
Knarston  v.  Manhattan  L.  I.  Co.,  140  Cal.  57,  73  Pac.  740. 
The  agent  who  made  this  new  contract  was  a  general  agent 
of  the  company,  and  had  authority  to  issue  and  deliver  pol- 
icies. "Agents  authorized  *to  issue  and  deliver  policies  are 
regarded  a.s  having  the  same  power  to  waive  conditions  in 
policies  as  the  companies  themselves,  and  can  therefore  waive 
conditions  and  forfeitures":  3  Cooley 'a  Briefs  on  Insurance, 
Am.  St.  Rep.,  Vol.  119—16 
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pp.  2479,  2504,  2505.  This  rule  includes  all  persons  empow- 
ered to  conclude  contracts  of  insurance  without  first  referring 
the  negotiations  to  their  principals,  such  as  those  who  have 
"full  power  to  effect  contracts  of  insurance,  to  fix  rates  of 
premiums,  to  consent  to  changes,  to  make  indorsements  and 
cancel  policies":  3  Cooley's  Briefs  on  Insurance,  p.  2480. 
Such  limitations  do  not  prevent  the  making  of  new  contracts 
by  the  company  or  its  authorized  agents:  Home  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.),  72  S.  W.  440;  Home  Ins.  Co.  v. 
Gibson,  72  Miss.  58,  17  South.  13.  And,  as  a  general  rule,  a 
subsequent  parol  waiver  by  a  general  agent  of  conditions  in  a 
*^®  policy  are  valid,  although  the  policy  requires  them  to  be 
in  writing :  Farnum  v.  Phoenix  Ins.  Co.,  83  Cal.  246,  17  Am. 
St.  Rep.  233,  23  Pac.  869;  3  Cooley's  Briefs  on  Insurance,  pp. 
2601-2608.  Waivers  such  as  that  here  made,  constituting,  as 
they  do,  a  new  contract  upon  a  sufficient  consideration,  need 
not  be  evidenced  by  a  writing,  and  need  not  be  indorsed  on 
the  policy,  no  matter  what  limitations  or  conditions  are  ex- 
I)ressed  in  the  policy,  provided  always  they  are  made  by  an 
agent  who  would  otherwise  have  authority  to  make  the  con- 
tract: 3  Cooley's  Briefs  on  Insurance,  p.  2695. 

In  Gladding  v.  California  etc.  Ins.  Co.,  66  Cal.  6,  4  Pac. 
764,  the  agent  who  attempted  to  waive  the  conditions  was  a 
local  agent,  and  not,  as  here,  a  general  agent,  who,  for  con- 
tractual purposes,  impersonated  the  company  itself.  The  gen- 
eral remarks  contained  in  the  opinion  in  that  case  cannot  be 
deemed  authority,  so  far  as  they  indicate  a  lack  of  power  in 
the  general  agent  to  waive  such  conditions  by  acts  amounting 
to  a  new  contract  or  an  estoppel,  and  without  indorsement 
upon  or  attached  to  the  policy.  In  Shuggart  v.  Lycoming 
Fire  Ins.  Co.,  55  Cal.  408,  and  Enos  v.  Sun  Ins.  Co.,  67  Cal. 
621,  8  Pac.  379,  it  was  held  that  a  mere  local  agent  was  with- 
out such  authority  unless  specially  empowered.  This  is  the 
substance  of  the  decision  of  the  supreme  court  of  the  United 
States  in  Northern  Assur.  Co.  v.  Grand  View  B.  A.,  183  U.  S. 
308,  22  Sup.  Ct.  Rep.  133,  46  L.  ed.  213.  In  the  present 
case  it  clearly  appears  that  the  agents  who  gave  the  permission 
and  made  the  written  indorsement  were  the  general  agents  of 
the  company,  with  full  powers.  This  indeed  is  not  contro- 
verted. The  failure  to  accurately  describe  the  six-ton  smelter 
in  the  slip  attached  to  the  policy  was  the  fault  of  the  defend- 
ant, and  any  attempt  on  its  part  to  avoid  the  policy  because 
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of  such  failure  would  at  once  create  an  estoppel  which  would 
prevent  the  company  from  taking  advantage  of  the  misde- 
scription. We  are  therefore  of  the  opinion  that  the  company 
waived  the  forfeiture  which  otherwise  might  have  been  caused 
by  the  increase  of  risk  and  partial  change  of  possession  in  this 
case,  and  that  it  is  now  estopped  from  claiming  such  forfeit- 
ure after  having  knowingly  allowed  the  parties  to  act  in  the 
belief  that  they  had  received  the  privilege  which  they  were 
exercising  and  for  which  they  had  paid  the  additional  pre- 
mium. 

3.  The  remaining  defense  is  that  the  plaintiff  has  violated 
*^^  the  following  clause  in  the  policy:  "Permission  granted 
for  the  above-described  works  to  remain  idle,  it  being  war- 
ranted by  the  assured  that  at  all  times  when  the  above  works 
are  idle  or  inoperative,  one  or  more  watchmen  shall  be  con- 
stantly on  duty  at  night."  At  the  time  of  the  fire  there  was 
a  watchman,  in  the  employ  of  the  plaintiff,  on  the  premises, 
whose  duty  it  was  to  keep  guard  and  watch  against  danger 
from  fire.  The  fire  occurred  on  April  2,  1901,  near  midnight, 
and  at  that  time,  instead  of  being  on  watch,  he  had  gone  to 
bed  and  was  asleep.  We  think  under  these  circumstances  it 
must  be  admitted  that  the  plaintiff  was  guilty  of  a  violation  of 
this  condition,  if,  as  a  fact,  he  was  bound,  under  the  other 
circumstances  attending  the  case,  to  keep  a  watchman  con- 
stantly on  duty  during  the  night-time.  The  obligation  to  keep 
a  watchman  on  duty  would  not  be  observed  by  having  a  man 
asleep  upon  the  premises.  Because  of  this  failure  of  the 
watchman  to  keep  on  duty  the  policy  would  be  void,  unless 
the  works  were  neither  idle  nor  inoperative  at  the  time  of  the 
fire,  within  the  meaning  of  the  above  clause.  This  clause 
did  not  require  that  the  plaintiff  should  have  been  running 
the  works  day  and  night.  What  is  contemplated  by  such  a 
clause  is  the  ordinary  operation  of  the  works  during  usual 
and  customary  hours:  Whitney  v.  Black  River  Ins.  Co.,  72 
N.  Y.  117,  28  Am.  Rep.  116;  Halpin  v.  Phoenix  Ins.  Co.,  118 
N.  Y.  165,  23  N.  E.  482 ;  Kansas  etc.  Ins.  Co.  v.  Metcalf ,  59 
Kan.  383,  53  Pac.  68.  There  was  no  evidence  that  it  was 
usual  or  customary  to  operate  such  works  at  night,  and  the 
presumption  is  not  that  such  is  the  case,  but  the  contrary: 
Code  Civ.  Proc,  sec.  1963,  subds.  20,  28.  The  effect  of  such 
proof  would  be  to  establish  a  forfeiture,  and  consequently  the 
burden  was  on  the  defendant  to  prove  the  usage  or  custom. 
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In  the  absence  of  such  proof  we  must  conclude  that  the  policy- 
did  not  require  that  there  should  be  a  watchman  on  duty  at 
night  during  times  when  the  works  were  in  operation  during 
the  day. 

From  the  16th  of  March  until  the  night  of  the  fire  the  six- 
ton  furnace  erected  by  Baker  under  a  shed  on  the  premises 
thirty  feet  from  the  main  building  was  in  daily  operation  in 
the  smelting  of  slag  and  ore.  This  operation  required  the 
work  of  five  or  six  men  on  the  premises.  In  connection  with 
this  work  they  were  using  one  of  the  boilers  belonging  to  the 
works  and  the  water-pipes  and  tools  of  the  plaintiff,  and  were 
'*'*^  occupying  the  buildings  for  the  storage  of  ore  and  other 
materials.  The  six-ton  furnace  was  a  smelter,  and  was  used 
to  smelt  the  slag  and  ore  in  a  manner  substantially  the  same 
as  that  pursued  in  the  use  of  the  fifty-ton  smelter  covered  by 
the  policy.  These  four  large  smelters  were  not  in.  use,  nor  was 
any  other  part  of  the  buildings  occupied  in  the  work,  except 
as  above  stated.  Under  these  circumstances,  we  think  the 
works  were  not  idle  or  inoperative,  within  the  meaning  of  the 
policy.  Forfeitures  are  not  favored  in  law.  It  was  not  neces- 
sary that  the  works  should  be  kept  in  full  operation  or  that 
all  the  furnaces  should  be  kept  going  every  day.  A  compara- 
tively slight  operation  would  suffice.  The  operation  in  good 
faith  of  one  of  the  original  furnaces  would,  so  far  as  we  can 
perceive,  as  effectually  serve  to  prevent  danger  from  fire  at 
night,  which  was  the  object  to  be  attained,  as  the  full  operation 
of  all.  Doubtless  if  Mackintosh  himself  had  built  an  addi- 
tional smelter  on  the  grounds,  and  had  operated  the  works 
with  that  alone,  leaving  the  others  idle,  it  would  have  been  a 
sufficient  performance  of  the  obligation  to  run  the  works  when 
there  was  no  night  watchman.  The  increase  of  the  risk  by  the 
erection  and  operation  of  the  six-ton  furnace,  as  we  have 
seen,  was  waived.  That  point  being  disposed  of  in  that  way, 
it  is  of  no  consequence,  and  does  not  change  the  legal  rights 
of  the  parties,  that  the  furnace  in  use  was  not  one  of  the  four 
which  were  insured,  nor  that  it  was  not  used  by  the  plaintiff 
in  person,  but  by  Baker  under  the  direction  of  the  plaintiff 
or  by  his  permission.  There  was  a  substantial  operation  of 
the  works,  which  is  all  that  was  required :  Bole  v.  New  Hamp- 
shire F.  I.  Co.,  159  Pa.  53,  28  Atl.  205;  City  etc.  Mill  Co. 
V.  Merchants'  etc.  Ins.  Co.,  72  Mich.  654,  16  Am.  St.  Rep. 
552,  40  N.  W.  777 ;  Prieger  v.  Exchange  M.  I.  Co.,  6  Wis.  89. 
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In  McKenzie  v.  Scottish  etc.  Ins.  Co.,  112  Cal.  548,  44  Pac. 
922,  and  Brehm  L.  Co.  v.  Svea  Ins.  Co.,  36  Wash.  520,  79 
Pac.  34,  68  L.  R.  A.  109,  there  was  no  operation  of  the  prem- 
ises at  all  comparable  to  that  here  shown,  and  these  cases  are 
not  in  point.  As  the  works  were  not  idle  or  inoperative,  the 
necessity  for  a  night  watchman  did  not  exist,  and  the  fact  that 
one  was  employed,  but  failed  to  watch,  did  not  affect  the 
validity  of  the  policy. 

The  findings  are  not  sustained  by  the  evidence,  and  the 
judgment  is  therefore  erroneous. 

■****  The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Angelotti,  J.,  Sloss,  J.,  McFarland,  J.,  Henshaw,  J.,  and 
Lorigan,  J.,  concurred. 

Rehearing  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehearing, 
and  filed  the  following  opinion  thereon  on  the  11th  of  March, 
1907: 

BEATTY,  C.  J.  I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause.  It  is  conceded  that  there  was  no  watch- 
man on  duty,  but  it  is  held  that  the  works  were  in  operation. 
This  conclusion,  in  my  opinion,  is  opposed  to  any  reasonable 
construction  of  the  policy. 

I  dissent  also  from  the  doctrine  that  the  parties  to  a  written 
contract  cannot  bind  themselves  by  a  stipulation  that  it  shall 
not  be  altered  except  by  an  agreement  in  writing.  By  such  a 
stipulation  they  merely  import  into  the  particular  contract 
the  beneficent  principle  of  the  statute  of  frauds,  thereby  pro- 
tecting themselves  from  the  consequences  of  false  claims  of 
alterations. 

I  deprecate  especially  the  disposition  of  courts  to  deprive 
in.surers  on  slight  and  insufficient  grounds  of  the  benefit  of 
proper  stipulations  and  conditions  inserted  in  their  policies  for 
the  legitimate  and  laudable  purpose  of  compelling  the  insured 
to  protect  the  insured  property  from  unnecessary  and  easily 
prevented  hazards.  The  necessary  effect  of  such  a  course  of 
decision  is  to  increase  premium  rates,  and  the  final  result  in 
the  long  run  is  that  careful  and  honest  policy-holders  pay 
for  the  losses  of  the  reckless  and  dishonest. 
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A  FoUcy  of  Fire  Insurance  is  not  Forfeited  by  the  insured  entering 
into  nn  executory  contract  for  the  sale  of  the  premises:  Garner  v. 
Milwaukee  Mechanics'  Ins.  Co.,  73  Kan.  127,  117  Am.  St.  Eep.  460, 
and  cases  cited  in  the  cross-reference  note  thereto. 

The  Waiver  of  Conditions  in  Insurance  Policies  is  the  subject  of  an 
extended  note  to  Johnson  t.  Aetna  Ins.  Co.,  107  Am.  St.  Bep.  99. 


GOORBERG  v.  WESTERN  ASSURANCE  COMPANY. 
[150  Cal.  510,  89  Pac.  130.] 

INSURANCE,  Severability  of. — Whether  a  Contract  la  Entire 
or  Severable  is  a  Question  of  Intention  to  be  determined  from  the 
language  employed  by  the  parties  in  the  light  of  all  the  circumstances 
surrounding  them  at  the  time  they  contracted,     (p.  250.) 

INSURANCE — Breach  of  Condition,  When  does  not  Avoid  Pol- 
icy as  to  All  the  Subjects  Insured. — Where  the  property  insured  is 
so  placed  that  the  risk  on  each  it.em  is  separate  and  distinct,  so 
that  what  affects  the  risk  on  one  does  not  affect  the  risk  on  the 
others,  the  policy  is  divisible,     (pp.  250,  251.) 

INSURANCE,  Severability  of  not  Controlled  by  the  Entirety 
of  the  Premium. — The  mere  fact  that  the  premium  paid  for  insuring 
distinct  articles  of  property  is  entire  does  not  conclusively  establish 
that  the  contract  of  insurance  is  not  severable,     (p.  251.) 

INSURANCE  of  Building  and  Furniture  Therein,  Entirety  of. — 
If  a  Building  and  the  Furniture  Therein  axe  Insured,  and  there  is  a 
breach  of  condition  respecting  the  title  to  the  building,  this  relieves 
the  insurer  from  liability  for  the  furniture,  for,  as  the  breach  of 
the  condition  increases  the  hazard  as  to  the  building,  it  must  also 
be  presumed  to  have  increased  the  hazard  as  to  the  furniture  therein, 
(pp.  251,  252.) 

INSURANCE — Breach  of  Condition,  When  not  Waived  by  Fail- 
ure to  Return  Premium  After  Loss. — If  an  insurer  after  a  loss,  hav- 
ing knowledge  of  the  breach  of  a  condition,  denies  liability,  but 
does  not  offer  to  return  the  premium  received,  it  does  not  thereby 
waive  its  right  to  defend  on  account  of  such  breach,     (p.  253.) 

INSURANCE — Waiver  of  Breach  of  Condition,  Failure  to 
Plead. — If  a  complaint  to  recover  insurance  shows  the  breach  of  a 
condition,  but  avers  the  issuing  of  a  policy  with  knowledge  of  the 
facts  constituting  such  breach,  and  does  not  allege  a  waiver  resulting 
from  the  retention  of  the  premium  after  the  loss  occurred,  this  latter 
waiver  is  not  admissible  under  this  pleading,     (p.  254.) 

Sylvester  G.  Williams  and  Edwin  A.  Meserve,  for  the  appel- 
lant. 

George  L.  Keefer,  for  the  respondent. 

°**  SLOSS,  J.  This  is  an  action  upon  a  policy  of  fire  in- 
surance, by  which,  in  consideration  of  a  premium  of  $21.75, 
the  defendant  insured  the  plaintiff  in  the  sum  of  $1,700 
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against  ^^^  loss  or  damage  by  fire  to  five  different  items  of 
property,  a  specific  amount  of  insurance  being  apportioned  to 
each  item;  that  is  to  say,  $550  on  a  frame  dwelling,  situate 
upon  certain  land  described  in  the  policy;  $725  on  household 
furniture  contained  in  said  dwelling ;  $150  on  a  smaller  dwell- 
ing, situate  upon  the  same  land;  $75  on  household  furniture 
situate  in  the  smaller  dwellings;  and  $200  on  tools,  farming 
implements,  etc.,  contained  in  the  building  first  described.  A 
fire  occurred,  causing  damage  to  each  of  the  five  items.  The 
amount  of  such  damage  is  not  here  in  dispute. 

The  principal  defense,  and  the  only  one  which  need  be 
considered  on  this  appeal,  is  based  upon  the  following  pro- 
visions of  the  policy:  "This  entire  policy  shall  be  void  if  the 
insured  has  concealed,  or  misrepresented,  in  writing  or  other- 
wise, any  material  fact  or  circumstance  concerning  this  in- 
surance or  the  subject  thereof;  or  if  the  interest  of  the  insured 
in  the  property  be  not  truly  stated  herein ;  or  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touching  any  matter 
relating  to  this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss. ' ' 

It  appears  that  the  buildings  were  located  upon  unsurveyed 
government  land,  to  which  plaintiff  had  no  title.  He  was 
merely  in  possession  as  a  "squatter." 

The  plaintiff  claimed,  and  so  alleged,  that  any  warranty  as 
to  title  had  been  waived  by  defendant's  agents,  in  that  they 
had  caused  the  policy  to  be  issued  after  having  received  from 
plaintiff  full  notice  of  the  fact  that  he  was  holding  as  a 
** squatter"  on  unsurveyed  government  land.  This  alleged 
notice  and  waiver  were  denied  by  the  insurer,  which  alleged 
that  plaintiff,  at  the  time  of  applying  for  the  insurance,  stated 
to  defendant  that  he  was  the  owner  in  fee  simple  of  the  land, 
and  on  these  issues  the  case  went  to  trial  before  a  jury. 

The  court  charged  the  jury  as  follows : 

"I  instruct  you  that  on  the  evidence  before  you,  without  any 
conflict,  the  plaintiff  is  entitled  to  a  verdict  for  $748.95  for 
loss  on  the  personal  property  described  in  the  policy  of  in- 
surance. 

"As  to  the  loss  claimed  on  the  buildings,  I  instruct  you  that 
if  you  find  that  the  defendant  or  its  agents  did  not  know,  or 
had  not  been  informed  at  the  time  of  the  issuance  of  the 
policy,  that  the  plaintiff  did  not  (J^vn  the  land  on  which  the 
**•'*  buildings  were  located,  and  did  not  learn  that  plaintiff  did 
not  own  the  laud  until  after  the  eomnieucement  of  this  action, 
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then  plaintiff  is  not  entitled  to  recover  anything  for  the  loss 
of  the  buildings.  But  if  defendant  or  its  agents  did  have 
knowledge  of  the  plaintiff's  title  or  learned  of  it  before  the 
fire,  then  there  was  a  waiver  of  the  fact  that  plaintiff  did  not 
own  the  land  and  plaintiff  is  entitled  to  recover  the  loss  of  said 
building,  viz. :  $575.30.  If  you  find  on  this  issue  in  favor  of 
the  plaintiff,  your  verdict  will  be  for  the  plaintiff  for 
$1,324.25.  If  you  find  on  this  issue  in  favor  of  the  defendant, 
then  your  verdict  will  be  for  the  plaintiff  in  the  sum  of 
$748.95." 

The  verdict  was  for  $748.95  (the  amount  of  loss  claimed  on 
the  second,  fourth,  and  fifth  items  of  the  policy),  and  defend- 
ant appeals  from  the  resulting  judgment  and  an  order  denying 
a  new  trial. 

It  is  evident  that  the  trial  court  regarded  the  conditions 
and  warranties  which  we  have  quoted  as  applying  solely  to 
the  buildings  insured,  and  not  to  the  contents  of  those  build- 
ings. In  other  words,  the  policy  was  treated  as  severable  into 
as  many  contracts  as  there  were  items  insured.  Whether  such 
policies,  insuring  distinct  items  for  different  amounts,  in  con- 
sideration of  a  gross  premium,  are  to  be  regarded  as  entire 
or  severable,  is  a  question  that  has  not  heretofore  come  before 
this  court,  although  it  has  been  passed  on  by  the  courts  of 
many  other  states.  The  authorities  on  the  point  are  so  num- 
erous that  it  would  be  impracticable  to  attempt  to  review, 
or  even  to  cite,  all  of  them.  There  is  conflict  between  the 
adjudications  of  different  courts,  and  even,  in  some  instances, 
between  those  of  the  same  court.  In  a  general  way,  the  effect 
of  the  cases  may  be  summarized  and  illustrated  by  saying 
that  the  courts  of  a  number  of  states  have  laid  down  the  rule 
accepted  by  the  trial  court  in  the  case  at  bar — namely,  that 
where  the  property  insured  consists  of  different  items  which 
are  separately  valued  or  insured  for  separate  amounts,  the 
contract  is  divisible,  and  a  breach  of  warranty  or  condition 
as  to  one  item  will  not  affect  the  insurance  on  the  remainder 
of  the  property,  even  though  the  premium  be  entire:  Merrill 
V.  Agricultural  Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep.  184; 
Schuster  v.  Dutchess  County  Mut.  Ins.  Co.,  102  N.  Y.  260, 
6  N.  E.  406;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.) 
'^^*  9,  81  Am.  Dec.  521 ;  Continental  Ins.  Co.  v.  Ward,  50  Kan. 
346,  31  Pac.  1079 ;  State  Iris.  Co.  v.  Schreck,  27  Neb.  527,  20 
Am.  St.  Rep.  696,  43  N.  W.  340,  6  L.  R.  A.  524 ;  Commercial 
Ins.  Co.  V.  Spankneble,  52  111.  53,  4  Am.  Rep.  582 ;  Loehner  v. 
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Home  Mut  Ins.  Co.,.  17  Mo.  247;  Sullivan  v.  Hartford  Fire 
Ins.  Co.,  89  Tex.  665,  36  S.  W.  73;  Manchester  Fire  Assur. 
Co.  V.  Feibelman,  118  Ala.  308,  23  South.  759;  Fireman's 
Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41  Pae.  513; 
Clark  V.  New  England  Mut.  Fire  Ins.  Co.,  6  Cush.  342,  53 
Am.  Dec.  44;  Bullman  v.  North  British  etc.  Ins.  Co.,  159 
Mass.  118,  34  N.  E.  169 ;  Wright  v.  Fire  Ins.  Co.,  12  Mont. 
474,  31  Pae.  87,  19  L.  R.  A.  211;  Coleman  v.  New  Orleans 
Ins.  Co.,  49  Ohio  St.  310,  34  Am.  St.  Rep.  565,  31  N.  E. 
279,  16  L.  R.  A.  174;  Light  v.  Greenwich  Ins.  Co.,  105  Tenn. 
480,  58  S.  W.  851 ;  Connecticut  Fire  Ins.  Co.  v.  Tilley,  88  Va. 
1024,  29  Am.  St.  Rep.  770,  14  S.  E.  851;  Quarrier  v.  Pea- 
body  Ins.  Co.,  10  W.  Va.  507,  27  Am.  Rep.  582. 

On  the  other  hand,  there  are  many  cases  holding  that  such 
contracts  are  entire,  and  that  a  breach  of  any  condition  or 
warranty  vitiates  the  whole  insurance,  most  of  these  deci- 
sions basing  their  conclusion  on  the  ground  that  the  premium 
was  a  single  or  gross  sum:  Gottsman  v.  Pennsylvania  Ins. 
Co.,  56  Pa.  210,  94  Am.  Dec.  55;  Day  v.  Charter  Oak  etc. 
Ins.  Co.,  51  Me.  91;,Plath  v.  Minnesota  Farmers'  Mut.  Fire 
Ins.  Assn.,  23  Minn.  479,  23  Am.  Rep.  697 ;  Garver  v.  Hawk- 
eye  Ins.  Co.,  69  Iowa,  202,  28  N.  W.  555 ;  Cuthbertson  v.  North 
Carolina  Home  Ins.  Co.,  96  N.  C.  480,  2  S.  E.  258 ;  Southern 
Fire  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  Am.  St.  Rep.  216. 
36  S.  E.  821,  52  L.  R.  A.  70 ;  Agricultural  Ins.  Co.  v.  Hamil- 
ton, 82  Md.  88,  51  Am.  St.  Rep.  457,  33  Atl.  429,  30  L.  R.  A. 
633;  McGowan  v.^People's  Mut.  Fire  Ins.  Co.,  54  Vt.  211,  41 
Am.  Rep.  843. 

There  is  still  another  line  of  cases  which  take  a  middle 
ground  between  the  extreme  doctrines  above  stated,  and  hold 
that  the  question  of  the  severability  of  the  contract  in  such 
cases  depends  upon  the  nature  of  the  risk — i.  e.,  that  where 
the  property  is  so  situated  that  the  risk  on  one  item  cannot 
be  atfected  without  affecting  the  risk  on  the  other  items, 
the  policy  must  be  regarded  as  entire ;  but  where  the  property 
w  so  situated  that  the  risk  on  each  item  is  separate  and  distinct 
from  the  risk  on  the  other  items,  so  that  what  affects  the  risk 
"***  on  one  item  does  not  affect  the  risk  on  the  others,  the  pol- 
icy mast  be  regarded  as  severable:  Havens  v.  Home  Ins.  Co., 
Ill  Ind.  90,  60  Am.  Rep.  689,  12  N.  E.  137;  Phoenix  Ins.  Co. 
V.  Pickel,  119  Ind.  155,  12  Am.  St.  Rep.  393,  21  N.  E.  546; 
Pickel  V.  Phoenix  Ins.  Co.,  119  Ind.  291,  21  N.  E.  898;  Wora- 
chek  V.  New  Denmark  etc.  Fire  Ins.  Co.,  102  Wis.  8S,  78 
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N.  W.  411 ;  Taylor  v.  Anchor  Mut.  Fire  Ins.  Co.,  116  Iowa, 
€25,  93  Am.  St.  Rep.  261,  88  N.  W.  807,  57  L.  R.  A.  328; 
Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606,  7  South.  379 ; 
Republic  Co.  etc.  Ins.  Co.  v,  Johnson,  69  Kan.  146,  105  Am. 
St.  Rep.  157,  76  Pac.  419;  Hartshorae  v.  A^icultural  Ins. 
Co.,  50  N.  J.  L.  427,  14  Atl.  615 ;  Brehm  Lumber  Co.  v.  Svea 
Ins.  Co.,  36  Wash.  520,  79  Pac.  34,  68  L.  R.  A.  109 ;  Herzog 
V.  Palatine  Ins.  Co.,  36  Wash.  611,  79  Pac.  287 ;  Aetna  Ins. 
Co.  V.  Resh,  44  Mich.  55,  38  Am.  Rep.  228,  6  N.  W.  114 ;  Phoe- 
nix Ins.  Co.  V.  Public  Parks  Amusement  Co.,  63  Ark.  187,  37 
S.  W.  959 ;  Baldwin  v.  Hartford  Fire  Ins.  Co.,  60  N.  H.  422, 
49  Am.  Rep.  324. 

In  our  opinion,  the  rule  declared  in  the  cases  last  cited  is 
supported  by  reason  and  tends  to  produce  a  just  result. 
Whether  a  contract  is  entire  or  severable  is  a  question  of 
intention,  to  be  determined  from  the  language  employed  by 
the  parties,  viewed  in  the  light  of  the  circumstances  surround- 
ing them  at  the  time  they  contracted:  Sterling  v.  Gregory, 
149  Cal.  117,  85  Pac.  305.  In  these  cases  the  policy,  insur- 
ing several  classes  of  property,  provides  that  it  shall  be  void 
in  certain  events.  In  view  of  the  settled  rule  that  any  uncer- 
tainty or  ambiguity  in  a  contract  of  insurance  is  to  be  inter- 
preted most  strongly  against  the  insurer,  it  is  proper  to  say 
that  this  language  should  not  be  given  the  effect  of  avoiding 
the  policy  as  to  every  item  insured  in  all  cases.  Where  the 
warranty  or  condition  which  is  broken  does  not  affect  the 
risk  on  certain  items,  the  insurance  should  not  be  held  to  be 
ineffective  as  to  those  items.  Such  construction  would  subject 
the  insured  to  a  forfeiture  for  a  cause  which  had  no  substan- 
tial relation  to  the  interest  of  the  insurer.  The  purpose  of 
the  warranties  and  conditions  is  to  protect  the  insurer  from 
liability  on  risks  which  he  would  have  been  unwilling  to  take 
for  the  stipulated  premium,  or  perhaps  for  any  premium. 
And  if,  as  to  any  item,  the  breach  of  condition  or  warranty 
does  not  at  all  affect  the  risk,  the  release  of  the  insurer  from 
liability  for  that  item  may  fairly  be  said  not  to  have  been 
^^^  within  the  reason  of  the  condition  or  warranty,  and  hence 
not  within  the  contemplation  of  the  parties.  For  example, 
where  a  single  policy  insured,  in  separate  amounts,  two  build- 
ings situated  upon  farms  several  miles  apart,  the  breach  of 
a  warranty  of  title  as  to  one  would  not  in  the  slightest  degree 
increase  the  risk  on  the  other,  and  the  policy  should  be  held 
severable:  Loomia  v.  Rockford  Ins.  Co.,  77  Wis.  87,  20  Am. 
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St.  Rep.  96,  45  N.  W.  813,  8  L.  H.  A.  834.  We  do  not  think 
the  mere  fact  that  the  premiun\  is  entire  should  affect  this 
conclusion.  On  the  other  hand,  where  the  breach  of  condition, 
although  in  terras  affecting  only  one  item,  is  such  as  to  in- 
crease the  hazard  to  which  other  items  are  subjected,  the 
avoiding  of  the  policy  as  to  all  such  items  is  the  very  thing 
which  is  requisite  in  order  to  protect  the  insurer  from  having 
to  assume  a  greater  risk  than  the  one  he  had  contracted  for. 
Take  the  case  here  presented,  of  a  building,  and  furniture 
in  the  same,  both  covered  by  the  same  policy.  There  is  a 
breach  of  a  warranty  or  a  misrepresentation  relating  to  the 
title  to  the  land  on  which  the  building  was  situated.  That  any 
misrepresentation  as  to  title  is  material,  and  has  the  effect 
of  avoiding  the  policy,  at  least  as  to  the  building,  is  undis- 
puted. And  one  ground  upon  which  the  materiality  of  state- 
ments as  to  title  has  been  put  is  that  they  "might,  and  prob- 
ably would,  influence  the  mind  of  the  underwriter  in  forming 
or  declining  the  contract.  Generally  speaking,  insurances 
against  fire  are  made  in  the  confidence  that  the  assured  will 
use  all  the  precautions  to  avoid  the  calamity  insured  against 
which  would  be  suggested  by  his  interest.  The  extent  of  this 
interest  must  always  influence  the  underwriter  in  taking  or 
rejecting  the  risk  or  in  estimating  the  premium":  Columbia 
Ins.  Co.  v.  Lawrence,  2  Pet.  25,  7  L.  ed.  335;  10  Pet.  507, 
9  L.  ed.  512.  "In  other  words,  it  is  in  their  relation  to  the 
moral  hazard  that  the  materiality  of  statements  as  to  title 
or  interests  rests":  2  Cooley's  Briefs  on  Insurance,  1340. 
The  risk  is  greater,  then,  where  a  man  insures  a  house  which 
is  on  land  not  belonging  to  him  than  it  would  be  if  he  owned 
the  land.  But  if  the  risk  on  the  house  is  greater  by  rea- 
son of  the  want  of  ownership,  it  is  clearly  greater  as  to  the 
contents  of  the  house.  It  is  of  course  possible  that  a  house 
may  burn,  and  a  part  or  all  of  its  contents  be  saved,  but 
surely  the  contents  of  a  house  are  in  great  danger  of  burn- 
ing if  the  house  takes  fire,  and  any  circumstance  which 
'^^'^  increases  the  risk  of  fire  to  the  house  necessarily  increases 
the  risk  to  the  contents.  If  the  insuring  company  would  have 
been  unwilling  to  insure  a  house  on  land  not  belonging  to 
the  insured,  because  it  might  be  more  advantageous  to  the 
insured  to  have  the  house  burn  than  to  have  it  saved,  it  can 
hardly  be  supposed  that  it  would  have  consented  to  take  the 
risk  on  furniture  contained  in  a  house  exposed  to  such  hazard. 
It  is,  we  think,  no  answer  to  this  position  to  say,  as  was  said 
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in  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep. 
184,  a  case  frequently  cited,  that  insurance  companies  habitu- 
ally insure  the  contents  of  buildings  without  insuring  the 
building  or  inquiring  about  its  ownership.  Such  insurance 
on  the  contents  alone  would  involve  no  unusual  hazard.  It 
would  not  tempt  the  insured  to  permit  his  furniture  or  other 
movables  to  burn.  But  if  it  be  coupled  with  insurance  on  a 
building  which  he  does  not  own,  and  by  the  destruction  of 
which  he  would  profit,  both  the  house  and  its  contents  are 
subjected  to  a  risk  which  the  insurer  was  not  willing  to  assume, 
and  one  against  the  assumption  of  which  he  expressly  con- 
tracted. In  the  case  at  bar,  the  court  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  the  loss  on  the  contents 
of  the  buildings  notwithstanding  the  defense,  and  the  evidence 
in  support  of  it,  that  there  had  been  a  misrepresentation, 
which,  as  the  defendant  claimed,  had  not  been  waived.  Un- 
der the  views  above  set  forth,  this  was  error.  The  risk  to  the 
contents  of  the  building  was  directly  affected  by  any  circum- 
stance which  affected  the  risk  to  the  buildings  themselves,  and 
the  contract  should,  so  far  as  concerns  the  representation  as 
to  title,  have  been  treated  as  entire. 

In  the  foregoing  discussion  we  have  laid  no  stress  on  the 
fact  that  the  language  of  the  policy  is  that  "this  entire  policy 
shall  be  void,  if,"  etc.  In  most  of  the  cases  cited  above  the 
word  "entire"  did  not  appear  in  the  policy  in  this  connec- 
tion. It  has  been  held  (sometimes  even  in  jurisdictions  where 
separate  valuations  are  ordinarily  regarded  as  rendering  the 
contracts  divisible)  that  the  inclusion  of  this  word  makes 
the  contract  entire  and  indivisible:  Germania  Fire  Ins.  Co. 
V.  Schild,  69  Ohio  St.  136,  100  Am.  St.  Rep.  663,  68  N.  E. 
706 ;  Germier  v.  Springfield  etc.  I.  Co.,  109  La.  341,  33  South. 
361 ;  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  88,  51  Am.  St. 
Kep.  457,  33  Atl.  429,  30  L.  R.  A.  633 ;  Martin  v.  Insurance  Co. 
»'8  of  N.  A.,  57  N.  J.  L.  623,  31  Atl.  213;  Mc Williams  v.  Cas- 
cade etc.  I.  Co.,  7  Wash.  48,  34  Pac.  140.  But  there  are 
also  cases  holding,  in  effect,  that  no  valid  distinction  can  be 
drawn  between  the  words  "this  policy  shall  be  void"  and 
"this  entire  policy  shall  be  void":  Kiernan  v.  Dutchess 
County  Mut.  Ins.  Co.,  150  N.  Y.  190,  44  N.  E.  698 ;  Fire- 
man's  Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  535,  41  Pac. 
513;  Kansas  Farmers'  Fire  Ins.  Co.  v.  Saindon,  53  Kan. 
623,  36  Pac.  983 ;  Trabue  v.  Dwelling-House  Ins.  Co.,  121  Mo. 
75,  42  Am.  St.  Rep.  523,  25  S.  W.  848,  23  L.  R.  A.  719.     In 
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view  of  our  conclusion  that  the  policy  in  question  is  for  other 
reasons  an  entire  contract,  it  is  not  necessary  in  this  case  to 
express  any  opinion  as  to  the  effect  of  the  use  of  the  word  *  *  en- 
tire" in  a  policy  which  in  the  absence  of  such  word  would  be 
treated  as  divisible. 

The  respondent  contends  that  whatever  construction  be 
put  upon  the  policy,  the  judgment  must  be  affirmed,  because 
there  was  uncontradicted  testimony  to  the  effect  that  shortly 
after  the  fire  the  company  ascertained  the  true  state  of  the 
title,  and  for  a  period  of  several  months  thereafter,  and  up  to 
the  time  of  trial,  made  no  offer  to  return  the  premium.  Dur- 
ing all  this  time,  however,  it  denied  liability.  It  may  be  con- 
ceded that  if,  by  reason  of  a  breach  of  warranty  as  to  title, 
no  risk  ever  attached,  the  insured  was  entitled  to  a  return 
of  his  premium:  Civ.  Code,  sec.  2617.  But  the  insurer's 
delay  in  offering  to  repay  it  (assuming  the  delay  to  have 
been  unreasonable)  did  not  forfeit  the  right  to  defend  for 
such  breach.  The  cases  cited  to  the  proposition  that  a  party 
cannot  rescind  a  contract  without  restoring  what  he  has  re- 
ceived under  it  are  not  in  point.  The  defendant  is  not  in 
this  action  seeking  to  rescind  the  contract  sued  upon;  it  is 
standing  upon  the  contract,  and  insisting  that  under  its 
terms  there  is  no  liability.  Nor  can  the  mere  retention  of 
the  premium,  after  the  loss  has  occurred,  and  where  the  lia- 
bility is  steadfastly  denied,  constitute  either  a  waiver  of  the 
defense  or  an  estoppel.  To  constitute  such  waiver  or  estoppel 
by  the  action  or  nonaction  of  the  insurer  after  the  loss,  it 
is  essential  "that  one  party  should  have  relied  upon  the  con- 
duct of  the  other,  and  been  induced  by  it  to  put  himself  in 
such  a  position  that  he  would  be  injured  if  the  other  should 
be  allowed  to  repudiate  his  action":  McCormick  v.  Orient 
»»»  Ins.  Co.,  86  Cal.  260,  24  Pac.  1003 ;  McCormick  v.  Spring- 
field etc.  I.  Co.,  66  Cal.  361,  5  Pac.  617.  Here  nothing  was 
done  which  could  have  led  the  insured  to  believe  that  the 
defendant  would  not  take  advantage  of  the  breach  of  war- 
ranty. On  the  contrary,  it  persistently  asserted  its  reliance 
upon  such  breach.  If  the  case  of  Fishbeck  v.  Union  Ins. 
Co.,  54  Cal.  422,  is  in  conflict  with  these  views,  it  must  be  re- 
garded as  overruled  by  the  McCormick  cases  just  cited:  See, 
also,  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  358,  37 
C.  C.  A.  96;  Au.stin  v.  Mutual  R.  F.  L.  Assn.,  132  Fed.  555; 
Thompson  v.  Travelers'  Ins.  Co.,  11  X.  Dak.  274,  91  N.  W. 
75;  Blaeser  v.  Insurance  Co.,  37  Wi.s.  39,  19  Am.  Rep.  747. 
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Furthermore,  the  retention  of  the  premium  was  not  pleaded 
by  the  plaintiff.  His  complaint  showed  affirmatively  that 
there  had  been  a  breach  of  warranty  as  to  title,  and  to  over- 
come this  he  was  obliged  to  allege  facts  showing  a  waiver  or 
estoppel.  He  met  this  requirement  by  alleging  the  issuance 
of  the  policy  by  the  defendant  after  notice  of  the  defect  of 
title,  but  this  did  not  put  in  issue  any  waiver  or  estoppel  that 
might  have  been  created  by  other  facts.  If  the  plaintiff  relies 
on  waiver  or  estoppel  as  to  any  defense  which  would  otherwise 
be  available  to  the  defendant  under  the  facts  stated  in  the 
complaint,  the  facts  constituting  such  waiver  or  estoppel  must 
be  pleaded  in  the  first  instance :  19  Cyc.  923 ;  Gillon  v.  North- 
ern Assur.  Co.,  127  Cal.  480,  59  Pac.  901;  Vernon  Ins.  etc. 
Co.  V.  Maitlen,  158  Ind.  393,  63  N.  E.  755 ;  Bruce  v.  German 
Sav.  etc.  Soc,  24  Or.  486,  34  Pac.  16;  McCoy  v.  Iowa  State 
Ins.  Co.,  107  Iowa,  80,  77  N.  W.  529. 

The  judgment  and  order  appealed  from  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  and  Lorigan,  J.,  concurred. 


Where  Property  Insvred  is  so  situated  that  the  risk  on  one  item  cannot 
be  affected  without  affecting  the  risk  on  the  other  items,  the  polipy 
is  usually  regarded  as  entire  and  indivisible;  but  where  the  property 
is  so  situated  that  the  risk  on  each  item  is  separate  and  distinct 
from  the  others,  so  that  what  affects  the  risk  on  one  item  does  not 
affect  the  risk  on  the  others,  the  policy  is  usually  regarded  as  sev- 
erable and  divisible:  Phenix  Ins.  Co.  v.  Pickel,  119  Ind.  155,  12  Am. 
St.  Rep.  393;  Louis  v.  Rockford  Ins.  Co.,  77  Wis.  87,  20  Am.  St.  Rep. 
96;  Manchester  etc.  Assur.  Co.  v.  Glenn,  13  Ind.  App.  365,  55  Am 
St.  Rep.  2L'5.  As  to  whether  the  fact  that  the  premium  is  entire  is 
conclusive  of  the  indivisibility  of  a  policy,  see  Taylor  v.  Anchor 
Mut.  Fire  Ins.  Co.,  116  Iowa,  625,  93  Am.  St.  Rep.  261;  Republic 
County  Mut.  Fire  Ins.  Co.  v.  Johnson,  69  Kan.  146,  105  Am.  St. 
Eep.  157. 


MARTINOVICH  v.  MARSICANO. 

[150  Cal.  597,  89  Pac.  333.] 

ESTATES  OF  DECEDENTS— Decree  of  Distribution,  Effect  of 
on  Attachments. — If  an  attachment  is  levied  on  the  interest  of  an 
heir  in  real  property,  who  subsequently  conveys  to  a  third  person, 
to  whom  the  property  is  distributed  by  the  final  decree  of  distribu- 
tion, this  does  not  affect  the  rights  acquired  by  the  levy  of  the 
writ  nor  constitute  any  defense  to  an  action  to  recover  the  property, 
bought  by  the  purchaser  at  an  execution  sale  whose  title  relates  back 
to  and  takes  effect  from  the  levy  of  the  attachment,     (p.  256.) 
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ATTACHMENT — Several  Writs  of  Attachment  may  Issue  Upon 
a  Single  Affidavit  or  Undertaking. — Hence  a  writ  is  not  invalid  be- 
cause the  affidavit  showing  proper  cause  for  an  attachment  had  beea 
filed  two  days  before  the  writ  issued,     (p.  257.) 

ATTACHMENT,  Issuing  Writs  of  at  Different  Times. — The  sev- 
eral writs  of  attachment  to  which  the  plaintiff  is  entitled  on  the 
filing  of  his  affidavit  and  undertaking  need  not  all  issue  at  the  same 
time.  Therefore,  though  a  writ  is  issued  on  a  proper  affidavit  and 
undertaking,  other  writs  may  subsequently  issue  based  thereon,  (p. 
257.) 

ATTACHMENT,  Collateral  Attack  Upon  Because  Issued  Too. 
Long  After  the  Filing  of  an  Affidavit  and  Undertaking. — If  an  attach- 
ment is  issued  some  days  after  the  filing  of  an  affidavit  therefor,  the 
only  remedy  of  the  defendant  is  by  motion  to  set  the  writ  aside.  He 
cannot  on  account  of  such  intermission  avoid  the  effect  of  a  judg- 
ment subsequently  entered  in  the  attachment,  nor  prevent  the  sale 
thereunder  from  relating  back  to  the  levy  of  that  writ.     (p.  259.) 

James  H.  Boyer,  for  the  appellant. 

Naphtaly,  Freidenrieh  &  Ackerman  and  "Waters  &  "Wylie^ 
for  the  respondent. 

«*»»  ANGELLOTTI,  J.  This  is  an  action  to  quiet  title,  in- 
volving an  undivided  half  of  the  northeast  quarter  of  the 
northeast  '^^^  quarter  of  section  10,  township  1  south,  range 
7  west,  San  Bernardino  base  and  meridian,  in  San  Bernar- 
dino county.  From  a  judgment  therein  in  favor  of  defendant 
the  plaintiff  appeals. 

Cerverio  Martinovich  died  testate  on  February  6,  1889,  the 
owner  of  the  property  above  described.  By  the  terms  of  his 
will,  the  undivided  one-half  thereof  in  controversy  was  devised 
to  his  widow,  Sophia  Martinovich.  On  December  1,  1897, 
defendant  commenced  an  action  in  the  superior  court  of  the 
city  and  county  of  San  Francisco  against  said  Sophia  Martino- 
vich. On  December  16,  1897,  he  filed  in  said  action  an  affi- 
davit and  an  undertaking  for  attachment  in  regular  form,  and 
on  that  day  a  writ  of  attachment  was  regularly  issued  from 
said  court,  directed  to  the  sheriff  of  the  city  and  county  of  San 
Francisco.  On  December  18,  1897,  without  filing  any  new 
affidavit  or  undertaking,  he  procured  to  be  issued  by  said 
clerk  another  writ  of  attachment  in  said  action,  directed  to 
the  sheriff  of  San  Bernardino  county.  Under  this  writ,  the 
property  involved  was  attached  on  December  20,  1897,  by  the 
sheriff  of  San  Bernardino  county,  in  the  manner  provided  by 
law.  On  February  14,  1898,  no  motion  to  dissolve  said  attach- 
ment ever  having  been  made,  judgment  was  given  in  said 
action  in  favor  of  this  defendant  and  against  Sophia  Martino- 
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vich  for  three  thousand  and  eighty-three  dollars  and  nineteen 
cents,  and  a  transcript  of  the  original  docket  of  this  judg- 
ment, duly  certified,  was  filed  and  recorded  in  the  office  of 
the  county  recorder  of  San  Bernardino  county  on  April  8, 
1898.  On  June  30,  1898,  execution  was  duly  issued  out  of 
the  superior  court  of  the  city  and  county  of  San  Francisco, 
and  levied  by  the  sheriff  of  San  Bernardino  county  on  this 
property,  and  he,  after  due  notice,  on  July  25,  1898,  sold 
the  property  at  public  sale  to  defendant.  No  redemption 
having  been  made,  said  sheriff,  on  December  16, 1899,  executed 
a  deed  for  the  property  to  defendant. 

In  the  meantime,  on  March  29,  1898,  which  was  after  the 
attempted  levy  and  the  judgment,  but  prior  to  the  filing  of 
the  transcript  of  the  docket  in  San  Bernardino  county,  Sophia 
]\Iartinovich  executed  and  delivered  a  conveyance  of  the  prop- 
erty to  plaintiff.  This  deed  was  not  recorded  until  February 
20,  1903.  On  March  30,  1898,  a  decree  of  final  distribution  in 
the  matter  of  the  estate  of  Cerverio  Martinovich  was  made  by 
the  superior  court  of  the  city  and  county  of  San  Francisco, 
**<**>  and  by  this  the  property  here  involved  was  distributed  to 
X)laintiff,  it  being  recited  in  the  decree  that  it  had  been  made 
to  appear  to  the  court  that  said  Sophia  had  transferred  the 
same  to  plaintiff.  This  decree  was  entered  in  the  minutes  of 
the  court  April  21,  1898,  and  a  certified  copy  thereof  was  re- 
corded in  the  office  of  the  county  recorder  of  San  Bernardino 
county  on  June  25,  1898,  which  was  before  the  sheriff's  sale. 

Upon  these  facts  judgment  was  properly  given  for  defend- 
ant. 

Such  rights  as  defendant  may  have  had  under  the  attach- 
ment levy  were  in  no  way  affected  by  the  decree  of  distribu- 
tion. He  was  not  required  to  present  his  claim  in  this  behalf 
to  the  probate  court  and  was  not  entitled  to  participate  in  the 
distribution  of  the  estate,  and  the  property  distributed  con- 
tinued to  be  subject  to  the  lien  of  his  attachment,  if  the  prop- 
erty had  been  legally  attached,  which  for  the  present  we 
assume  to  have  been  the  case:  See  Martinovich  v.  Marsicano, 
137  Cal.  354,  70  Pac.  459. 

Concededly,  a  sheriff's  deed . executed  in  pursuance  of  an 
execution  sale  under  a  judgment  rendered  in  an  attachment 
suit  relates  back  to  and  takes  effect  from  the  levy  of  the 
attachment,  if  the  levy  was  such  as  to  create  a  lien:  Porter 
V.  Pico,  55  Cal.  165;  Godfrey  v.  Monroe,  101  Cal.  224,  35 
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Pac.  761;  Woodward  v.  Brown,  119  Cal.  283,  63  Am.  St. 
Rep.  108,  51  Pae.  2,  542.  If  the  attachment  was  valid,  plain- 
tiff therefore  acquired  the  property  from  Sophia  Martinovich 
subject  thereto,  and  subject  to  the  subsequent  proceedings  to 
enforce  the  judgment  recovered  against  her. 

Plaintiff  claims  that  there  was  no  valid  attachment  as  to 
this  propert3%  for  the  single  reason  that  the  San  Bernardino 
writ  was  issued  by  the  clerk  without  the  giving  by  plaintiff 
of  an3^  additional  affidavit  or  undertaking.'  Manifestly,  it 
was  considered  sufficient  that  an  affidavit  showing  a  proper 
case  for  an  attachment  and  an  undertaking  in  due  form  had 
been  filed  two  days  before.  We  have  no  doubt  that  such  affi- 
davit and  undertaking  constituted  a  sufficient  legal  basis  for 
the  writ.  It  is  not  claimed  that  several  writs  may  not  be 
issued  upon  a  single  affidavit  and  undertaking  to  the  sheriffs 
of  different  counties.  That  this  may  be  done  is  clearly  shown 
by  the  statute:  Code  Civ.  Proc,  sees.  537-540.  But  it  is 
***^  contended  that  all  writs  so  issued  must  be  issued  at  the 
same  time.  This  contention  is  based  upon  the  fact  that  sec- 
tions 538  and  539  of  the  Code  of  Civil  Procedure  require  the 
clerk  to  issue  the  writ  upon  receiving  the  affidavit  and  under- 
taking, and  that  section  540  of  the  Code  of  Civil  Procedure, 
after  declaring  that  the  writ  must  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  the  defendant  may  be,  and  in 
terms  require  him  to  attach  and  safely  keep  all  property 
of  the  defendant  within  his  county  not  exempt  from  execution, 
provides:  "Several  writs  may  be  issued  at  the  same  time  to 
the  sheriffs  of  different  counties."  This  provision  of  section 
540,  as  we  read  it,  was  intended  solely  in  aid  of  the  plaintiff 
in  attachment,  and  the  whole  purpose  was  to  authorize  such  a 
jtlaintiff  to  have  at  one  time  two  or  more  writs  addressed  to 
sheriffs  of  different  counties,  so  that  property  of  the  defend- 
ant in  various  counties  necessary  to  secure  the  plaintiff's 
claim  may  be  levied  on  under  the  one  proceeding  for  attach- 
ment instituted  by  him.  The  plaintiff  in  attachment  is,  by 
virtue  of  the  showing  made  and  security  given,  entitled  to 
have  as  many  writs  issued  to  different  sheriffs  as  he  may  see 
fit  to  demand.  All  writs  so  demanded  and  issued  constitute 
parts  of  the  one  proceeding  to  have  the  property  of  the  de- 
fendant in  the  state  levied  on  as  security  for  any  judgment 
that  may  be  obtained,  and  have  for  their  basis  the  affidavit 
and  undertaking  given  to  secure  the  remedy  of  attachment. 
Am.  St.  Rep.,  Vol.  119—17 
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If  by  his  first  demand  he  has  failed  to  ask  for  and  secure  a 
writ  for  a  county  in  which  he  almost  immediately  thereafter 
discovers  attachable  property  necessary  to  his  security,  no 
good  reason  is  apparent  why  he  may  not  reach  such  property 
by  procuring  what  he  would  have  been  entitled  to  as  a  matter 
of  right  in  the  first  instance  by  including  it  in  his  demand  to 
the  clerk,  thus  accomplishing  the  same  result  that  he  would 
be  enabled  to  obtain  as  to  property  subsequently  discovered 
in  a  county  for  which  a  writ  had  issued,  before  the  return  of 
the  attachment,  by  a  simple  direction  to  the  sheriff.  The  mere 
fact  that  a  writ  has  been  issued  as  to  one  county  of  the  state 
should  not  deprive  the  plaintiff  of  his  right  to  a  writ  for  any 
other  county,  and  the  statute  does  not,  in  our  opinion,  have 
any  such  effect.  Such  fact  does  not  detract  from  the  power 
and  duty  of  the  clerk  to  issue,  upon  the  affidavit  and  under- 
taking already  filed,  writs  to  other  counties  as  demanded. 

®®^  It  is  urged  that  if  the  statute  be  so  construed  as  to  au- 
thorize a  second  writ  subsequent  to  the  issuance  of  the  first, 
conditions  may  have  so  changed  in  the  meantime  that  the  affi- 
davit no  longer  speaks  the  truth  as  to  the  matters  essential 
to  the  right  of  attachment.  This,  however,  would  be  true  as 
to  any  writ  of  attachment  issued.  It  has  not  been  attempted 
to  prescribe  by  our  statute  the  time  within  which,  after  the 
making  or  filing  of  the  affidavit,  a  writ  may  legally  issue, 
nor  to  limit  the  force  and  effect  of  the  affidavit  to  any  specified 
time  after  its  execution.  Some  time  must,  from  the  nature 
of  things,  elapse  between  the  making  of  the  affidavit  or  its 
filing,  and  the  issuance  of  any  writ,  during  which  time,  how- 
ever short,  a  change  may  occur  as  to  some  fact  required  to 
be  alleged  in  such  affidavit.  It  is  impossible  to  absolutely 
prevent  this,  as  successive  steps  in  a  proceeding  cannot  be 
contemporaneously  taken.  The  mere  requirement  that  all 
writs  issued  should  be  concurrently  issued  would  not  abso- 
lutely prevent  it.  It  was  said  in  Wheeler  v.  Farmer,  38  Cal. 
203,  that  an  objection  that  an  affidavit  for  attachment  was 
made  before  the  commencement  of  the  suit  was  manifestly 
untenable,  and  that  there  was  no  valid  objection  to  a  com- 
plete preparation  of  all  the  papers  requisite  to  the  writ 
before  the  complaint  was  prepared.  It  has  been  said  else- 
where that,  as  the  ground  of  attachment  must  exist  at  the 
time  the  warrant  of  attachment  was  issued,  an  unreasonable 
time  should  not  be  allowed  to  elapse  between  the  making 
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of  the  affidavit  and  the  issuance  of  a  writ.  By  the  term 
"unreasonable  time,"  as  herein  used,  is  meant  such  delay 
as  would  under  the  circumstances  cast  suspicion  on  the  verity 
of  the  affidavit,  or  lead  to  the  supposition  that  the  ground 
stated  for  the  attachment  had  ceased  to  exist:  See  Kesler 
V.  Lapham,  46  W.  Va.  293,  33  S.  E.  289,  and  cases  there 
cited.  We  think  that  as  to  this  particular  matter  the  true 
rule,  in  the  absence  of  statute  to  the  contrary,  is  as  stated 
in  Hadden  v.  Linville,  86  Md.  210,  38  Atl.  900,  where  the 
objection  was  to  the  jurisdiction  for  the  reason  that  the  af- 
fidavit was  made  several  months  before  the  issuance  of  the 
attachment,  the  appellant  insisting  that  the  affidavit  must 
be  made  either  at  the  time  of  the  institution  of  the  suit  or  as 
shortly  before  as  conveniently  might  be.  The  court  said: 
"But  while  we  are  of  opinion  that  there  may  be  such  delay 
*®^  between  the  making  of  the  affidavit  and  the  suing  out  of 
the  writ  as  may  reasonably  induce  a  presumption,  when 
taken  in  connection  with  other  facts  properly  proven,  that 
the  process  of  the  court  is  being  abused,  or  that  the  facts 
set  forth  in  the  affidavit  may  not  be  true  when  the  suit  is 
instituted,  yet  we  do  not  think  such  divergence  of  dates  is 
a  jurisdiction  matter,  that  will  enable  this  court,  on  appeal, 
to  consider  the  question  in  a  case  like  the  one  at  bar,  where 
the  point  was  not  raised  and  considered  below  on  appro- 
priate motion  or  plea."  This  is  as  applicable  to  a  second 
writ  issued  to  another  county  after  the  issuance  of  the  first 
writ,  as  it  is  to  a  case  of  delay  between  the  making  of  the 
affidavit  and  the  procuring  of  the  first  writ.  The  protection 
afforded  by  the  law  to  the  defendant  against  an  improper 
attachment  is  as  broad  in  the  one  case  as  in  the  other.  In 
each,  no  jurisdictional  defect  being  apparent  on  the  face  of 
the  proceeding,  his  only  remedy,  under  our  system,  is  a 
motion  to  set  aside  the  attachment,  and  on  this  motion  the 
showing  made  by  the  affidavit  in  support  of  the  judgment 
can  be  assailed,  and  the  attachment  which  has  been  improp- 
erly issued  discharged:  Code  Civ.  Proc,  sees.  556-558.  The 
reason  advanced  by  plaintiff  in  support  of  the  construction 
of  section  540  contended  for  by  him  appears  to  us  to  be  with- 
out force. 

The  San  Bernardino  writ  of  attachment  must  here  be  held 
to  have  been  legally  issued.  Admittedly,  the  levy  thereunder 
was  in  full  compliance  with  the  statute.     The  attachment 
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proceedings  operated,   therefore,   to   render  the  subsequent 
shorifT's  deed  effectual  from  the  date  of  the  levy,  and  para- 
mount to  plaintiff's  deed  from  Sophia  Martinovich,  executed 
subsequent  to  such  levy. 
The  judgment  is  affirmed. 

Shaw,  J.,  and  Sloss,  J.,  concurred. 


The  Sharif's  Deed  to  a  Purchaser  at  an  execution  sale  transfers  all 
the  title  which  the  defendant  held  when  the  execution  lien  attached, 
and  takes  precedence  over  subsequent  liens  and  transfers.  To  this 
extent  the  deed,  when  executed,  takes  efifect  by  relation,  and  must  be 
treated  as  though  made  on  the  day  when  the  lien  was  created: 
Greer  v.  Wintersmith,  85  Ky,  516,  7  Am.  St.  Kep.  613;  Woodward 
V.  Brown,  119  Cal.  283,  63  Am.  St.  Rep.  188;  Edwards  v.  Thomp- 
son, 85  Tenn.  720,  4  Am.  St.  Bep.  807. 
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KINLEY  V.  KINLEY. 

[37  Colo.  35,  86  Pac.  105.] 

TRUSTS — ^Parol  Evidence  to  Establish. — An  express  or  direct 
trust  cannot  be  established  by  parol  evidence,     (p.  262.) 

D.  C,  Webber  and  H.  C.  Benson,  for  the  appellant. 

Talbot,  Denison  &  Wadley  and  W.  H.  Hunt,  for  the  ap- 
pellee. 

»«  GUNTER,  J.  In  1881  plaintiff  (appellee)  and  defend- 
ant (appellant)  were  married.  Defendant  at  the  time  was  a 
widow  with  two  children.  A  child  was  bom  of  the  mar- 
riage. Defendant  after  marriage,  and  between  1881  and  1893. 
purchased  certain  lots  in  an  addition  to  Denver,  with  funds 
provided  by  plaintiff,  the  deed  therefor  being  taken  in  her 
name,  under  an  agreement  that  the  property  should  be  held 
for  the  joint  benefit  of  plaintiff  and  defendant.  Defendant 
denied  that  the  funds  for  the  purchase  were  provided  by 
plaintiff.  Also  denied  that  the  funds  for  the  improvement 
of  the  property  were  provided  by  the  plaintiff. 

The  iasues  thus  presented  were  found  for  plaintiff,  and  as 
so  found  we  receive  them.  The  case,  then,  is  reduced  to  this: 
Plaintiff,  the  husband  of  defendant,  furnished  funds  for  the 
purchase  of  lots,  and  for  the  improvement  of  those  lots  upon 
the  agreement  with  his  wife,  the  defendant,  that  the  prop- 
erty so  '^"^  acquired  should  be  held  for  their  joint  benefit. 
The  defendant  declined  to  recognize  such  agreement,  and  this 
action  was  brought  to  enforce  it. 

The  only  evidence  to  establish  this  agreement  was  parol. 
The  gist  of  the  case,  then,  is  this:  Plaintiff  established  a  parol 
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express  trust  between  his  wife,  the  defendant,  and  himself, 
and  relied  upon  this  for  relief.  There  was  no  evidence  of 
fraud  in  bringing  about  the  placing  of  the  title  in  defend- 
ant's name,  or  in  securing  the  funds  from  the  plaintiff  to  go 
into  the  construction  of  the  improvements.  The  case  pre- 
sents simply  an  effort  to  establish  an  express  or  direct  trust  by 
parol  testimony.  This,  it  has  been  ruled  in  this  state,  cannot 
be  done.  We  are  unable  to  distinguish  in  any  particular  the 
case  from  Davis  v.  Davis,  18  Colo.  66,  31  Pac.  499,  and  upon 
its  authority  the  case  is  reversed:  See,  also,  Von  Trotha  v. 
Bamberger,  15  Colo.  1,  24  Pac.  883. 
Judgment  reversed. 

Chief  Justice  Gabbert  and  Mr.  Justice  Maxwell    concur. 


The  Creation  of  Trusts  in  land  by  parol  is  the  subject  of  a  recent 
note  to  Insurance  Co.  v.  Waller,  115  Am.  St.  £ep.  774. 


MARTIN  V.  DISTRICT  COURT. 

[37  Colo.  110,  86  Pac.  82.] 

HABEAS  CORPUS — Review  of  Judgment. — A  proceeding  in 
habeas  corpus  to  determine  the  legality  of  an  imprisonment  is  in  the 
nature  of  a  civil  action,  and  a  judgment  of  an  inferior  court  of  record 
either  remanding  or  discharging  a  prisoner  in  such  proceeding  is 
reviewable  by  the  supreme  court    by  writ  of  error,     (p.  264.) 

HABEAS  CORPUS — Review  of  Judgment  by  Certiorari. — The 
supreme  court  has  constitutional  power  to  issue  its  original  writ  of 
certiorari  to  review  a  judgment  in  a  habeas  corpus  proceeding, 
whether  it  be  civil  or  criminal,  when  such  judgment  is  clearly  in 
excess  of  the  jurisdiction  of  the  court  rendering  it.     (p.  264.) 

HABEAS  CORPUS — Review  of  Voidable  Judgment. — A  judg- 
ment sentencing  a  prisoner  under  an  indeterminate  sentence  statute 
for  a  crime  committed  before  such  statute  went  into  effect  is  not 
void,  but  at  most  voidable,  and  not  reviewable  by  writ  of  habeas 
corpus,     (p.  2C5.) 

HABEAS  CORPUS — ^Review  of  Voidable  Judgment. — A  writ  of 
habeas  corpus  will  not  issue  to  enable  a  court  to  review  a  judgment 
that  is  merely  voidable,  and  it  is  only  where  the  judgment  of  con- 
viction is  wholly  void  that  a  prisoner  may  be  released  on  habeas 
corpus,     (p.  265.) 

HABEAS  CORPUS — Excessive  Jadgments  — ^Review. — A  merely 
excessive  judgment  of  a  court  of  general  jurisdiction  is  not  void  ab 
initio  because  of  the  excess,  but  is  good  so  far  as  the  power  of  the 
court  extends,  and  is  invalid  only  as  to  the  excess,  and  a  person  in 
custody  under  such  sentence  cannot  be  discharged  on  habeas  corpus 
until  he  has  suffered  or  performed  so  much  of  it  as  is  within  the 
power  of  the  court  to  impose,     (p.  266.) 
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COURTS — Concurrent  Jurisdiction — ^Review  of  Judgments. — 
Courts  of  concurrent  jurisdiction  have  no  power  to  review  or  super- 
vise hj  writ  of  habeas  corpus  the  judgments  of  one  another,  (p. 
267.) 

N.  C.  Miller,  attorney  general,  I.  B.  Melville,  assistant  at- 
torney general,  H.  A.  Lindsley,  district  attorney,  and  G.  A. 
Smith,  assistant  district  attorney,  for  the  petitioners. 

***  CAMPBELL,  J.  In  the  district  court  of  Otero  county, 
William  Moran  was  informed  against,  tried  and  convicted  of 
*^*  the  crime  of  robbery,  and  in  November,  1899,  sentenced 
to  confinement  in  the  state  penitentiary  for  not  less  than 
twelve  nor  more  than  fourteen  years.  The  indictment  charged 
that  the  crime  was  committed  July  8th  of  that  year.  Moran 
was  taken  to  the  state  penitentiary  and,  while  serving  his 
sentence,  filed,  in  July,  1902,  in  the  district  court  of  the  sec- 
ond judicial  district,  a  petition  for  a  writ  of  habeas  corpus 
to  obtain  his  release,  and  as  the  sole  ground  for  its  allowance 
alleged  that  the  judgment  under  which  he  was  sentenced  was 
absolutely  void,  because  not  within  the  power  of  the  court 
to  pronounce. 

The  judgment  seems  to  have  been  based  upon  the  indeter- 
minate sentence  act  of  1899,  which,  it  is  said,  did  not  become 
a  law  until  after  the  crime  was  committed.  The  penalty  for 
robbery  at  the  time  the  offense,  as  charged  in  the  indictment, 
was  committed,  was  from  three  to  fourteen  years'  confine- 
ment in  the  penitentiary.  The  district  court  of  the  second 
judicial  district,  where  the  petition  for  habeas  corpus  was 
pending,  discharged  the  prisoner,  apparently  for  the  reason  re- 
lied upon  by  him  that  the  judgment  under  which  he  was  re- 
strained of  his  liberty  was  absolutely  void  as  rendered  under 
the  wrong  law.  Though  the  district  court's  hasty  and  im- 
proper action  has  enabled  the  prisoner  to  withdraw  himself 
from  the  state,  the  attorney  general  and  district  attorney  are 
seeking  a  review  of  its  judgment  to  the  end  that  the  practice  in 
habeas  corpus  may  be  established. 

We  consider,  first,  the  remedy  for  reviewing  the  order  of 
discharge.  It  would  seem  that,  in  England,  the  courts  do  not 
say  whether  a  proceeding  by  habeas  corpus  is  a  civil  or  a 
criminal  one,  but  the  supreme  court  of  the  United  States  con- 
siders it  a  civil  proceeding  or  action  to  enforce  a  civil  right, 
and  by  some  courts  it  is  called  a  "civil  cause"  or  "civil  *'^  ac- 
tion": Church  on  Habeas  Corpus,  2d  ed.,  sec.  88;  Ex  parte 
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Tom  Tong,  108  U.  S.  556;  2  Sup.  Ct.  Rep.  871,  27  L.  ed.  826. 
Other  cases  deem  the  proceeding  a  criminal  action.  The  au- 
thorities are  collated  in  15  American  and  English  Encyclo- 
pedia of  Law,  second  edition,  157.  The  distinction  becomes  im- 
portant with  reference  to  a  review  of  a  judgment  remanding 
or  discharging  the  petitioner,  and  in  determining  whether  it 
exists  at  all,  either  by  the  state  or  the  petitioner,  and,  if  so, 
whether  it  must  be  by  writ  of  error  or  appeal  or  certiorari. 

At  the  common  law,  it  seems  that  no  appeal  or  writ  of  er- 
ror was  allowed  from  a  judgment  in  a  habeas  corpus  proceed- 
ing remanding  or  discharging  the  prisoner :  Church  on  Habeas 
Corpus,  2d  ed.,  sec.  386.  If  the  proceeding  is  in  the  nature 
of  a  criminal  action,  by  our  statute  a  writ  of  error  would  lie 
from  this  court  to  review  a  final  judgment  of  an  inferior  court 
remanding  a  prisoner:  Gen.  Stats.  1883,  sec.  972,  Criminal 
Code.  If,  upon  the  other  hand,  it  is  a  civil  action,  within  the 
meaning  of  that  term  as  used  in  the  Code  of  Civil  Proce- 
dure, a  judgment  remanding,  as  well  as  one  discharging,  the 
prisoner  is  reviewable  here  on  writ  of  error,  since,  by  section 
406  of  the  code,  all  final  judgments  of  inferior  courts  of  rec- 
ord may  thus  be  investigated  by  either  party  thereto.  Our 
court  of  appeals,  in  McKercher.v.  Green,  13  Colo.  App.  270, 
58  Pac.  406,  said  that  the  better  doctrine  in  this  country  is, 
that  such  judgments  are  reviewable  by  writ  of  error.  In  Peo- 
ple V.  Court  of  Appeals,  27  Colo.  405,  61  Pac.  592,  51  L.  R.  A. 
105,  we  said,  in  referring  to  the  McKercher  case,  that  the  writ 
does  lie  to  review  a  judgment  of  an  inferior  court  determin- 
ing the  custody  of  an  infant. 

Though  it  is  not  necessary  to  a  decision  of  this  case,  we 
deem  it  proper  to  say  that,  as  at  present  advised,  we  are  in- 
clined to  the  view  that  a  proceeding  in  habeas  corpus  to  de- 
termine the  legality  of  an  **'*  imprisonment,  like  that  to  de- 
termine the  custody  of  an  infant,  is,  at  least,  in  the  nature 
of  a  civil  action,  and  that  a  judgment  of  an  inferior  court  of 
record  in  this  state  either  remanding  or  discharging  a  pris- 
oner in  such  proceeding,  is  reviewable  here  by  writ  of  error. 
But  if  this  be  not  so,  it  is  clear  that  the  supreme  court  has 
power,  under  section  3  of  article  6  of  the  constitution,  to  is- 
sue its  original  writ  of  certiorari,  as  was  done  here,  to  review 
the  judgment  in  this  particular  case,  whether  it  be  civil  or 
criminal,  because,  as  we  shall  show,  the  judgment  discharging 
the  prisoner  was  clearly  in  excess  of  the  jurisdiction  of  the 
district  court. 


April,  1906.]        Martin  v.  District  Court.  265 

In  view  of  our  numerous  decisions,  it  seems  scarcely  neces- 
sary to  observe  that  the  supreme  court,  in  the  exercise  of  its 
original  jurisdiction,  has  power  by  certiorari  to  review  the 
final  judgments  of  inferior  courts  which  are  beyond  the  juris- 
diction of  those  tribunals  to  render.  Properly  there  could 
not  have  been,  and,  as  a  matter  of  fact,  there  was  not,  a  bill 
of  exceptions  in  the  district  court  in  this  proceeding.  For 
aught  that  appears  to  the  contrary  in  this  record,  though  the 
indictment  charged  the  defendant  with  having  committed  the 
crime  before  the  indeterminate  sentence  law  went  into  effect,. 
the  proof  showed  that  the  crime  was  actually  committed  there- 
after, and,  if  so,  the  sentence  pronounced  would  be  in  ac- 
cordance therewith.  But  if  we  assume,  as  apparently  the 
district  court  did,  that  the  crime  was  committed  before  that 
law  took  effect,  and  the  sentence  of  imprisonment  was  wrongly 
pronounced  thereunder,  still  the  judgment  sentencing  the  pris- 
oner was  not  void,  but,  at  most,  voidable. 

The  weight  of  authority  in  the  states  of  the  Union  is,  that 
a  writ  of  habeas  corpus  will  not  issue  to  enable  a  court  to  re- 
view a  judgment  that  is  merely  irregular  or  erroneous.  It  is 
only  where  a  judgment  ****  of  conviction  is  wholly  void  that  a 
prisoner  may  be  released  in  habeas  corpus  under  a  statute 
like  ours:  Ex  parte  Farnham,  3  Colo.  545.  That  statute 
(Gen.  Stats.  1883,  sec.  1611)  expressly  provides  that  if  it 
appears  that  the  prisoner  is  in  custody  by  virtue  of  process 
from  any  court  legally  constituted,  he  can  be  discharged  only 
for  certain  specified  causes.  It  is  conceded  that  the  district 
court  of  Otero  county,  which  sentenced  the  prisoner,  was 
legally  constituted,  and  the  sole  ground  upon  which  relief  is 
sought  is  that  it  exceeded  the  limit  of  its  jurisdiction  in  that 
it  imposed  an  improper,  excessive  and  indefinite  sentence. 

Our  later  decisions,  following  that  of  the  supreme  court 
of  the  United  States,  are  that  even  where  a  judgment  is 
wholly  void,  a  defendant  will  not,  except  in  rare  and  extra- 
ordinary cases,  be  released  from  imprisonment  thereunder  if 
appropriate  relief  can  be  granted  by  writ  of  error  or  appeal : 
In  re  Belt,  159  U.  S.  95,  15  Sup.  Ct.  Rep.  987,  40  L.  ed.  88 ; 
In  re  Frederich,  149  U.  S.  70,  13  Sup.  Ct.  Rep.  793,  37  L.  ed. 
653;  In  re  Tyler,  149  U.  S.  164,  13  Sup.  Ct.  Rep.  785,  37 
L.  ed.  689 ;  In  re  Swan,  150  U.  S.  637 ;  In  re  Tj'son,  21  Colo. 
78,  39  Pac.  1093 ;  People  v.  District  Court,  22  Colo.  422.  45 
Pae.  402;  In  re  Popejoy,  26  Colo.  32,  77  Am.  St.  Rep.  222» 
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55  Pac.  1083 ;  People  v.  District  Court,  26  Colo.  380,  58  Pac. 
608;  In  re  Mahany,  29  Colo.  442,  68  Pac.  235;  Church  on 
Habeas  Corpus,  2d  ed.,  sec.  370. 

But  that  doctrine  need  not  be  invoked  in  this  proceeding. 
This  sentence  is  not  uncertain  as  to  the  minimum  length  of 
twelve  years.  No  indefiniteness  exists  until,  at  least,  that 
period  is  passed.  We  might  grant  that  after  the  prisoner  has 
served  the  minimum  sentence  thus  imposed,  his  confinement 
thereafter  would  be  illegal,  and  the  courts  might  release  him. 
The  strongest  objection  that  can  be  urged  against  this  judg- 
ment is  that  it  is  excessive  and  indefinite.  We  have  seen 
that  it  is  not  indefinite  up  fo  the  minimum,  and  the  decided 
weight  of  authority  **®  is  that  where  a  judgment  is  merely 
excessive  and  the  court  which  pronounces  it  is  one  of  gen- 
eral jurisdiction,  it  is  not  void  ab  initio  because  of  the  ex- 
cess, but  is  good  so  far  as  the  power  of  the  court  extends,  and 
is  invalid  only  as  to  the  excess,  and  therefore  a  person  in 
custody  under  such  sentence  cannot  be  discharged  on  habeas 
corpus  until  he  has  suffered  or  performed  so  much  of  it  as  it 
is  within  the  power  of  the  court  to  impose.  This  has  been  ex- 
pressly decided  by  the  supreme  court  of  the  United  States  in 
United  States  v.  Pridgeon,  153  U.  S.  48,  14  Sup.  Ct.  Rep.  746, 
38  L.  ed.  631,  and  in  the  other  cases  therein  referred  to.  See, 
also.  In  re  Graham,  74  Wis.  450,  17  Am.  St.  Rep.  154,  43 
N.  W.  148,  and  In  re  Graham,  138  U.  S.  461,  11  Sup.  Ct. 
Rep.  363,  34  L.  ed.  1051.  A  case  much  in  point  is  In  re 
I'ikulik,  81  Wis.  158,  51  N.  W.  261.  Other  authorities  are 
cited  in  15  American  and  English  Encyclopedia  of  Law,  sec- 
ond edition,  171  et  seq.  From  the  Pikulik  case  (81  Wis. 
158,  51  N.  W.  261),  we  make  this  quotation,  which  is  pertinent 
here:  "Conceding  that  the  statute  under  which  the  peti- 
tioner was  sentenced  is  invalid,  still  he  has  mistaken  his  rem- 
edy. The  municipal  court  had  jurisdiction  to  try  the  peti- 
tioner for  the  offense  charged,  and,  on  conviction,  to  sen- 
tence him  to  imprisonment  in  the  state  prison  therefor.  It 
also  had  jurisdiction  of  his  person.  On  the  theory  that  the 
general  sentence  statute  is  invalid,  the  court  merely  entered 
and  enforced  the  wrong  judgment.  The  supposed  error  is 
not  a  jurisdictional  one,  and  hence  is  not  available  on  habeas 
corpus;  for  it  is  settled  law  that  on  habeas  corpus  the  court 
can  only  inquire  into  jurisdictional  defects  in  the  proceedings. 
The  remedy  is  by  writ  of  error." 
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In  the  Pridgeon  case  (153  U.  S.  48, 14  Sup.  Ct.  Rep.  746,  38 
L.  ed.  631),  the  defendant  applied  to  be  discharged  from  cus- 
tody because  the  sentence  imposed  was  beyond  the  power  and 
jurisdiction  of  the  court;,  and  therefore  void.  Such  was  the 
claim  by  respondent  Moran  in  the  district  court.  The  supreme 
court  of  the  United  States,  in  answer  ^^"^  to  this  contention, 
said  that,  though  the  sentence  was  in  excess  of  what  the  law 
permitted,  yet  it  was  legal  so  far  as  the  power  of  the  court  im- 
posing it  extended,  and  was  only  illegal  as  to  the  excess,  and 
the  prisoner  could  not  be  discharged  on  habeas  corpus  until  he 
had  served  so  much  of  the  sentence  as  it  was  within  the  power 
of  the  court  to  impose. 

These  decisions  are  applicable  here,  and  our  conclusion  is 
that  the  sentence  complained  of  is  not  void,  but,  at  most, 
voidable,  and  might  be  corrected  upon  a  writ  of  error,  and 
since  the  prisoner  has  not  served  out  the  sentence  which  it 
was  within  the  power  of  the  court  to  render,  he  was  not  en- 
titled to  a  discharge  on  habeas  corpus.  The  district  court,  in 
ruling  otherwise,  clearly  exceeded  the  limit  of  its  jurisdic- 
tion in  discharging  the  prisoner,  and  its  judgment  for  that 
reason  should  be  set  aside. 

For  another  reason  that  court  exceeded  its  jurisdiction  in 
the  premises.  The  sentence  under  which  the  prisoner  was  in 
custody  was  pronounced  by  the  district  court  of  Otero  county. 
That  court  had  jurisdiction  of  the  crime  and  of  the  person  of- 
the  defendant,  and  the  power  to  pronounce  sentence.  The 
district  court  of  Arapahoe  county  is  a  court  of  concurrent 
jurisdiction  only.  It  has  no  power  under  the  constitution  or 
the  statutes  of  this  state  to  review  or  supervise  by  habeas  cor- 
pus the  judgment  of  the  district  court  of  another  judicial 
district.  This  was  clearly  intimated  by  Mr.  Justice  Elliott 
in  his  concurring  opinion  in  Cooper  v.  People,  13  Colo.  337, 
22  Pac.  790,  6  L.  R.  A.  430.  He  there  said  that,  notwithstand- 
ing the  fact  that  our  statute  confers  jurisdiction  in  habeas 
corpus  cases  upon  district  courts  and  district  judges,  yet,  in 
the  nature  of  things,  there  must  be  some  limitation  to  the  ex- 
ercise of  such  power,  else  the  unseemly  spectacle  might  be 
presented  of  one  district  court  releasing  prisoners  committed 
by  another  district  ***  court,  or  even  by  the  supreme  court 
itself.  This  is  precisely  what  the  district  court  of  the  sec- 
ond judicial  district  has  assumed  to  do  in  this  case,  and  it 
was  beyond  its  jurisdiction  to  do  so.    In  People  v.  District 
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Court,  22  Colo.  422,  45  Pac.  402,  Mr.  Justice  Goddard,  speak- 
ing for  the  court,  said:  "The  writ  of  habeas  corpus  cannot  be 
used  as  a  writ  of  error,  nor  will  one  court  review  the  pro- 
ceedings of  another  court  of  concurrent  jurisdiction  in  that 
manner." 

In  People  v.  District  Court,  26  Colo.  380,  58  Pac.  608,  it 
was  held  that  the  district  court  has  no  jurisdiction  on  a  writ 
of  habeas  corpus  to  review  a  conviction  for  a  misdemeanor  in 
the  county  court  on  the  ground  that  the  statute  under  which 
the  conviction  was  had,  or  the  statute  conferring  jurisdiction 
on  county  courts  in  misdemeanor  cases,  is  invalid.  The 
ground  of  the  decision  was  that,  since  the  district  court  did 
not  have  the  power  on  appeal  or  writ  of  error  to  review 
judgments  of  county  courts  in  misdemeanor  eases,  it  could 
not,  by  habeas  corpus,  inquire  into  the  legality  or  justice  of  a 
judgment  or  decree  of  the  county  court  in  such  cases.  That 
decision  is  clearly  authority  for  the  proposition  that  in  this 
state  the  district  court  of  one  district  may  not,  by  habeas 
corpus,  inquire  into  the  validity,  legality  or  justice  of  a  judg- 
ment of  a  district  court  of  another  district:  See  People  v. 
District  Court,  33  Colo.  328, 108  Am.  St.  Rep.  98,  80  Pac.  888. 

For  the  foregoing  reasons  we  conclude  that  the  district 
court  of  the  second  judicial  district,  in  discharging  the  pris- 
oner on  habeas  corpus,  exceeded  the  limits  of  its  jurisdiction, 
and  proceeded  in  palpable  violation  of  the  provisions  of  the 
habeas  corpus  statute  and  the  previous  decisions  of  this  court. 

We  feel  it  our  duty  to  refer  with  emphatic  disapproval  to 
the  action  of  the  district  court  in  discharging  ****  the  pris- 
oner against  the  protest  of  the  district  attorney,  who  appeared 
for  the  warden,  and  who  stated  that  he  wished  to  have  the 
judgment  of  the  district  court  reviewed  by  the  supreme  court, 
without  affording  any  opportunity  to  that  officer  to  do  so  be- 
fore the  flight  of  the  prisoner.  The  district  court  refused  to 
withhold  its  judgment  discharging  the  prisoner  until  the  dis- 
trict attorney  had  time  to  apply  to  this  court  for  relief,  but 
immediately  after  the  hearing  on  a  Saturday,  and  before  the 
application  could  be  made  here,  discharged  the  prisoner,  and 
enabled  him  to  get  beyond  the  jurisdiction  of  the  court  be- 
fore any  redress  could  be  had  of  the  wrong  done  to  public 
justice.  This  action  was  unseemly.  It  enabled  a  prisoner 
who  had  been  convicted  by  a  jury  and  sentenced  by  a  court 
of  competent  jurisdiction  to  escape  punishment  for  the  com- 
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mission  of  a  crime  of  which  we  must  assume  he  was  guilty. 
There  can  be  no  excuse  for  such  action. 

The  writ  is  allowed,  and  the  judgment  of  discharge  must 
be  set  aside. 

Writ  granted. 

Chief  Justice  Gabbert  and  Mr.  Justice  Steele  concur. 


The  Writ  of  Habeas  Corpus  is  unavailable  to  a  prisoner  after  a 
final  judgment  of  conviction,  unless  the  judgment  is  void  as  distin- 
guished from  voidable  merely:  Younger  v.  Hehn,  12  Wyo.  289,  109 
Am.  St.  Rep.  986;  Ex  parte  Kair,  28  Nev.  127,  113  Am.  St.  Rep.  817; 
Bronk  v.  State,  43  Fla.  461,  99  Am.  St.  Rep,  119.  As  to  whether  an 
excessive  sentence  is  void  within  this  rule,  see  the  note  to  Koepke 
V.  Hill,  87  Am.  St.  Rep.  194;  Ex  parte  Cox,  3  Idaho,  530,  95  Am. 
St.  Rep.  29.  A  judgment  of  imprisonment  for  less  than  that  pre- 
scribed by  statute  is  not  void:  In  re  Reed)  143  Cal.  634,  101  Am.  St. 
Eep.  138. 

The  Seview  of  Decisions  in  Habeas  Corpus  proceedings  by  certiorari 
is  discussed  in  State  v.  Whitcher,  117  Wis.  668,  98  Am.  St.  Rep. 
968,  and  cases  cited  in  the  crosa-reference  note  thereto. 


WOOD  V.  McCOMBE. 

[37  Colo.   174,  86  Pac.  319.] 

TAXATION  OF  MINING  PROPERTY,  Title  to  Which  He- 
mains  in  the  United  States. — A  statute  may  authorize  the  taxing  of 
mining  property  which  has  not  been  patented,  and  the  title  to  which 
remains  in  the  United  States,  and  the  right  to  the  possession  in  the 
property  passes  to  the  purchaser  at  the  tax  sale.     (p.  273.) 

LIMITATIONS  OF  ACTIONS  to  Recover  Property  Purchased 
at  Tax  Sales. — Under  the  statutes  of  Colorado  no  action  can  be 
maintained  for  the  recovery  of  land  which  has  been  sold  for  taxes, 
unless  brought  within  five  years  after  the  execution  and  delivery 
of  the  tax  deed  as  against  one  who  has  been  in  possession  during 
the  full  period  of  five  years  from  the  recording  of  such  deed.  (p. 
276.) 

Charles  Cavendfer,  for  the  appellants. 

George  R.  Elder,  pro  se. 

»T»  MAXWELL,  J.  December  31,  1884,  Peter  Finnerty 
and  W^ilhelraina  Gude,  owners  of  the  Comstock  lode  mining 
claim,  Lake  county,  Colorado,  entered  the  same  for  patent 
in  the  United  States  land  office  at  Leadville,  Colorado,  and  a 
receiver's  receipt  for  mineral  entry  No.  2411  for  nine  and 
sixty-seven  hundredths  acres  was  issued  to  them  therefor. 
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May  2,  1887,  the  commissioner  of  the  general  land  office 
held  for  cancellation  one  and  eighty  hundredths  acres  of  the 
entry,  which  area  was  not  included  in  the  application  for 
patent,  by  reason  of  the  fact  that  such  area  was  "®  in  con- 
flict with  the  Idaho  lode  mining  claim,  United  States  survey 
No.  667. 

December  12,  1894,  the  commissioner  of  the  general  land 
office  canceled  mineral  entry  No.  2411  for  failure  to  furnish 
certain  proofs  required  by  the  department. 

December  21,  1896,  by  order  of  the  commissioner  of  the 
general  land  office,  the  entry  of  the  Comstock  lode  was  rein- 
stated as  to  seven  and  eighty-eight  hundredths  acres,  exclud- 
ing however,  the  area  in  conflict  with  the  Idaho,  one  and 
eighty  hundredths  acres,  for  which  last-named  area  a  sup- 
plemental application  for  patent  was  allowed  and  ordered. 

Pursuant  to  this  last  order,  June  19,  1897,  appellants  filed 
a  supplemental  application  for  patent  for  that  portion  of  the 
Comstock  included  within  the  boundaries  of  the  Idaho,  being 
one  and  eighty  hundredths  acres. 

August  19,  1897,  John  McCombe  filed  in  the  United  States 
land  office  at  Leadville,  Colorado,  his  protest  and  adverse 
claim  against  such  supplemental  application  for  patent,  and 
September  17,  1897,  commenced  this  action  against  appellants 
in  support  of  such  adverse  claim,  alleging  in  his  complaint 
that  he  was  the  owner  of  an  undivided  one-third  interest  in 
the  Comstock,  from  which  appellants  had  ousted  him  and  un- 
lawfully and  wrongfully  detained  possession  thereof  from 
him,  including  that  portion  of  the  Comstock  covered  by  the 
supplemental  application  for  patent,  to  wit,  one  and  eighty 
hundredths  acres;  that  the  action  was  in  support  of  his  ad- 
verse claim  theretofore  filed  in  the  land  office,  and  to  recover 
possession  of  plaintiff's  one-third  interest  in  the  Comstock. 

Mr.  McCombe  died.  His  administratrix  and  heirs  at  law 
were  substituted  as  plaintiffs.  Thereafter,,  one  Samuel  Mc- 
Millen  was  made  a  party  plaintiff,  and  upon  the  suggestion 
of  his  death,  George  R.  Elder,  successor  in  interest,  was  sub- 
stituted. June  4,  1901,  Tingley  S.  Wood,  one  of  the  defend- 
ants and  *"  appellant  here,  filed  his  answer  denying  the  ma- 
terial averments  of  the  complaint  and  affirmatively  pleading 
title  to  an  undivided  one-third  interest  in  the  Comstock,  in 
himself,  under  and  by  virtue  of  a  tax  deed  dated  August  8, 
1892,  recorded  August  11,  1892,  which  tax  deed  was  issued 
by  the  county  treasurer  of  Lake  county  to  one  C.  T.  Carna^ 
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han  and  the  property  thereby  conveyed  to  Camahan,  subse- 
quently conveyed  to  Mr.  Wood ;  that  such  tax  deed  was  based 
upon  a  tax  sale  9f  the  interest  of  Wilhelmina  Gude  in  the 
Comstock  lode  made  August  5,  1889,  for  delinquent  taxes  as- 
sessed against  the  property  for  the  year  1888 ;  the  statute  of 
limitations,  Mills'  Annotated  Statutes,  section  3904,  posses- 
sion in  himself  and  grantor,  and  payment  of  taxes  since  1892. 
were  also  pleaded. 

July  21,  1902,  Mr.  Elder  filed  a  reply  denying  the  material 
affirmative  allegations  of  Mr.  Wood's  answer,  and  upon 
numerous  grounds  attacked  the  validity  of  the  tax  deed  title 
relied  upon  by  Mr.  Wood.  The  principal  grounds  of  such 
attack  are,  that  in  1888,  the  year  when  the  property  was 
assessed  under  which  the  sale  for  delinquent  taxes  was  made, 
the  title  was  in  the  government  of  the  United  States  and  the 
property  was  not  subject  to  assessment  or  taxation ;  that  the 
advertisement  of  the  tax  sale  was  made  by  publication  in 
the  Sunday  issue  only  of  a  newspaper,  and  therefore  invalid, 
and  the  subsequent  proceedings  thereunder  void;  that  the 
payment  of  all  taxes  subsequent  to  such  sale  was  without 
force  or  effect,  for  the  reason  that  the  title  being  in  the 
government,  the  assessment  of  the  property  and  its  taxation 
was  without  authority;  that  one  and  eighty  hundredths  acres 
included  in  the  assessment  of  the  property  never  was  a  part 
of  the  property,  and  that  the  inclusion  of  such  area  in  the  as- 
sessment and  taxation  rendered  the  whole  assessment  void. 

iT«  By  stipulation  the  reply  of  Mr.  Elder  stood  as  the  re- 
ply of  the  heirs  of  Mr.  McCombe. 

A  trial  to  the  court  without  a  jury  resulted  in  a  decree 
in  favor  of  plaintiffs  and  against  defendant.  Wood,  for  an 
undivided  one-third  interest  in  the  Comstock  lode  mining 
claim,  United  States  survey  No.  3613,  an  undivided  one-third 
interest  in  that  portion  of  the  Comstock  in  conflict  with  the 
Idaho,  to  wit :  one  and  eighty  hundredths  acres,  that  Mr. 
Wood  had  no  interest  whatever  in  the  Comstock,  and  that 
the  tax  deed  to  Camahan  and  Camahan 's  deed  to  Wood  were 
invalid  and  void. 

Two  questions  decisive  of  this  appeal  are  presented  by  this 
record:  1.  Are  mining  claims  in  this  state,  which  have  not 
been  patented  or  entered  for  patent,  subject  to  taxation^  2. 
Had  the  bar  of  the  statute  of  limitations  (Mills'  Ann.  Stats., 
sec.  3904),  nm  in  favor  of  appellant  Wood  before  the  com- 
mencement of  this  action? 
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1.  The  General  Assembly,  at  its  session  of  1887,  enacted 
legislation  for  the  taxation  of  mines  and  mining  property, 
the  first  section  of  which  is:  "All  mines  and  mining  property 
of  the  class  heretofore  exempted  by  the  constitution  of  the 
state  of  Colorado  shall  hereafter  be  assessed  and  taxed,  and 
the  taxes  levied  enforced  by  sale  of  the  property  taxed,  in 
default  of  payment,  in  the  same  manner  as  is  now  or  may 
be  provided  by  law,  in  the  case  of  other  classes  of  taxable 
real  estate. '  * 

Section  2  provides  a  form  for  the  description  of  such  prop- 
erty for  the  purposes  of  taxation  and  assessment. 

Section  3,  construed  with  section  1,  classifies  all  mines  and 
mining  property  and  possessory  rights  therein,  for  the  pur- 
pose of  assessment  and  taxation,  into  those  producing  during 
the  fiscal  year  an  amount  ^''^  exceeding  one  thousand  dollars, 
and  those  producing  less  than  that  amount  or  nothing  at  all. 

Section  4  provides:  "In  case  the  mine  or  mining  claim  shall 
not  be  patented,  or  entered  for  a  patent,  but  shall  be  assess- 
able and  taxable  under  this  act,  on  account  of  producing 
gross  proceeds,  then,  and  in  that  case,  the  possession  shall  be 
the  subject  of  the  assessment,  and  if  said  mining  property  be 
sold  for  taxes  levied,  the  sale  for  such  taxes  shall  pass  the 
title  and  right  of  possession  to  the  purchaser,  under  the  laws 
of  Colorado":  Laws  1887,  pp.  340,  341;  Mills'  Ann.  Stats., 
sees.  3222-3225. 

This  statute  was  under  consideration  by  this  court  in 
People  V.  Henderson,  12  Colo.  369,  21  Pac.  144,  and  its  mean- 
ing construed.  Mr.  Chief  Justice  Helm,  writing  the  opinion 
of  the  court,  said: 

"Section  1  of  the  act  before  us  contains  an  express  legis- 
lative declaration  that,  after  the  adoption  thereof,  mines  and 
mining  claims  bearing  precious  metals  shall  be  taxed  for  rev- 
enue. All  such  property,  regardless  of  its  tenure — that  is, 
whether  held  under  patent,  application  for  patent,  or  mining 
location,  and  regardless  of  the  question  as  to  whether  the  value 
thereof  be  much  or  little — is  clearly  and  unequivocally  sub- 
jected to  taxation. 

"In  effect,  sections  1  and  3  of  the  act,  taken  together, 
divide  this  species  of  property  into  two  classes,  viz. :  First,  the 
mines  or  mining  claims  referred  to  in  section  3,  i.  e.,  those 
which  during  the  preceding  fiscal  year  have  had  a  gross  out- 
put aggregating  upward  of  one  thousand  dollars  in  valufr; 


April,  1906.]  Wood  v.  McCombb.  273 

and  second,  all  the  remaining  or  nonproducing  claims,  without 
reference  to  value. ' ' 

In  summing  up,  the  conclusions  are  stated  as  follows: 
180  "Therefore  by  the  act  in  question,  we  are  advised:  First, 
that  all  mines  and  mining  claims  containing  precious  metals 
are  subjected  to  taxation;  second,  that  this  species  of  prop- 
erty is  divided  into  two  classes,  viz.,  those  mines  producing 
upward  of  one  thousand  dollars  during  the  fiscal  year  pre- 
ceding, and  those  producing  less  than  that  sum  or  nothing  at 
all;  and,  third,  that  a  specific  method  is  provided  for  the 
valuation  of  mines  belonging  to  the  first  class  while  all  mines 
and  claims  included  in  the  second  class  are  to  be  assessed  in 
the  manner  indicated  by  law  for  the  assessment  of  other 
taxable  real  estate. ' ' 

In  Pilgrim  C.  M.  Co.  v.  Teller  County,  32  Colo.  334,  76  Pac. 
364,  the  doctrine  above  announced  is  approved. 

It  is  therefore  settled  in  this  state,  under  Laws  of  1887,. 
that  all  mines  and  mining  property  bearing  precious  metals, 
regardless  of  its  tenure — that  is,  whether  held  under  patent, 
application  for  patent  or  mining  location — are  subject  to  tax- 
ation. By  section  4  of  the  act,  supra,  the  possession  is  the 
subject  of  assessment,  and  a  sale  to  enforce  payment  of  de- 
linquent taxes,  under  the  general  revenue  laws  of  the  state, 
passes  the  title  and  right  of  possession  to  the  purchaser. 

11.  Section  3904,  Mills'  Annotated  Statutes,  relied  upon  by 
appellant  as  a  bar  to  this  action  is:  "No  action  for  the  re- 
covery of  land  sold  for  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  execution  and  delivery  of 
the  deed  therefor  by  the  treasurer,  any  law  to  the  contrary 
notwithstanding. ' ' 

Under  section  3902,  Mills*  Annotated  Statutes,  a  tax  deed 
executed  by  the  county  treasurer  in  his  official  capacity, 
properly  attested,  acknowledged  and  recorded  vests  in  the  pur- 
chaser all  the  right,  title,  interest  and  estate  ^^^  of  the  former 
owner  in  and  to  the  land  conveyed,  and  is  made  prima  facie 
evidence  of  the  following  facts: 

"First.  That  the  real  property  conveyed  was  subject  to 
taxation  for  the  year  or  years  stated  in  the  deed. 

*  *  Second.  That  the  taxes  were  not  paid  at  any  time  before 
the  sale. 

"Third.     That  the  real  property  conveyed  had  not  been 
redeemed  from  the  sale  at  the  date  of  the  deed. 
Am.  St.  Kep.,  Vol.  119—18 
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"Fourth.  That  the  property  had  been  listed  and  assessed 
at  the  time  and  in  the  manner  required  by  law. 

"Fifth.     That  the  taxes  were  levied  according  to  law. 

"Sixth.  That  the  property  was  advertised  for  sale  in  the 
manner  and  for  the  length  of  time  required  by  law. 

"Seventh.  That  the  property  was  sold  for  taxes  as  stated 
in  the  deed. 

"Eighth.  That  the  grantee  named  in  the  deed  was  the 
purchaser  or  the  heir  at  law,  or  the  assignee  of  such  pur- 
chaser. 

"Ninth.  That  the  sale  was  conducted  in  the  manner  re- 
quired by  law." 

To  the  introduction  of  the  tax  deed  under  consideration, 
appellees  interposed  an  objection  based  upon  seven  grounds, 
not  one  of  which  assailed  the  deed  for  invalidity  upon  its 
face ;  that  is,  for  such  invalidity  as  appears  upon  the  face  of 
the  deed,  without  the  aid  of  evidence  aliunde.  Although  the 
deed  is  not  set  forth  in  the  abstract  of  record,  we  have  exam- 
ined it  with  care  as  it  appears  in  the  transcript,  and  con- 
clude that  it  is  riot  subject  to  the  objection  that  it  is  invalid 
upon  its  face,  although  counsel  for  appellee  Elder  repeatedly 
states  in  his  printed  argument  and  brief  that  it  is  void"  upon 
its  face. 

»8^  In  Sullivan  v.  Collins,  20  Colo.  528,  39  Pac.  334,  in 
considering  the  force  and  effect  of  the  statute  (Mills'  Ann. 
Stats.,  sec,  3904),  this  court  said:  "The  statute  is  for  the 
purpose  of  protecting  claimants  under  tax  deeds,  and  to  that 
end  it  is  provided  that  an  action  by  the  owner  shall  be  barred 
if  not  brought  within  five  years  after  the  sale  thereof." 

In  Williams  v.  Conroy,  35  Colo.  117,  83  Pac.  959,  from  the 
statement  of  facts  it  appears  that  plaintiff  relied  upon  tax 
deeds  which  were  recorded  and  under  which  he  held  for  more 
than  five  years  without  any  action  by  the  original  owner  or 
any  other  person  in  any  way  questioning  that  title.  Defend- 
ant claimed  title,  first,  under  tax  deeds  which  were  recorded 
less  than  five  years,  but  under  which  actual  possession  was 
not  taken  by  him  for  more  than  five  years  after  the  date 
of  recording  of  plaintiff's  tax  deed,  and,  second,  by  virtue 
of  a  quitclaim  deed  executed  and  delivered  by  the  original 
patentee  owner  in  February,  1902,  and  which  was  after  this 
action  was  begun  and  before  the  amended  answer  was  filed. 
It  also  appears  that  the  tax  deeds  of  both  plaintiff  and  de- 
fendant were  regular  and  valid  upon  their  face,  but  by  reason 
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of  informalities  in  the  sale,  as  matter  of  law,  they  were  both 
void.  The  court  said,  Mr.  Justice  Campbell  writing  the  opin- 
ion: 

"The  defendant  obtained  nothing  by  his  quitclaim  deed,  for 
section  3904,  Mills'  Annotated  Statutes,  says  that  no  action 
for  the  recovery  of  land  sold  for  taxes  shall  lie  unless  the 
same  be  brought  within  five  years  after  the  execution  and 
delivery  of  a  deed  therefor  by  the  treasurer,  any  law  to  the 
contrary  notwithstanding.  More  than  the  full  period  of  five 
years  prescribed  by  this  act  of  limitation  had  expired  without 
any  act  of  any  sort  by  the  patentee  owner  to  recover  pos- 
session or  to  question  plaintiff's  title  under  his  tax  deed.  The 
quitclaim  deed  gave  to  the  *®*  defendant  such  rights,  and 
such  only,  as  the  grantor  himself  had.  The  patentee  owner's 
title,  under  section  3902,  Mills'  Annotated  Statutes,  was 
completely  extinguished  and  barred;  hence  the  patentee  had 
nothing  to  give  when  he  executed  his  quitclaim  deed,  and  the 
defendant  received  nothing  thereby.  Express  authority  for 
this  conclusion  is  found  in  Crisman  v.  Johnson,  23  Colo.  264, 
58  Am.  St.  Rep.  224,  47  Pac.  296 ,  De  Foresta  v.  Gast,  20  Colo. 
307,  38  Pac.  244,  and  Bennet  v.  North  Carolina  &  I.  Co.,  23 
Colo.  470,  85  Am.  St.  Rep.  281,  48  Pac.  812,  which  hold  that  a 
void  deed,  taken  in  good  faith,  constitutes  sufficient  color  of 
title  under  our  statute  of  limitations:  See,  also,  Desty  on 
Taxation,  sec.  149.  That  the  patentee's  title  was  extinguished, 
and  the  same  vested  in  the  plaintiff  under  the  facts  of  this 
case,  see,  also,  Lebanon  Min.  Co.  v.  Rogers,  8  Colo.  34,  5  Pac. 
661 ;  Moingona  Coal  Co.  v.  Blair,  51  Iowa,  447,  1  N.  W.  768  ; 
Harris  v.  Curran,  32  Kan.  580,  4  Pac.  1044;  Griffin  v.  Turner, 
75  Iowa,  250,  39  N.  W.  294 ;  Black  on  Tax  Titles,  2d  ed.,  sec. 
284 ;  Shawler  v.  Johnson,  52  Iowa,  473,  3  N.  W.  604. 

"Morris  v.  St.  Louis  Nat.  Bank,  17  Colo.  231^  29  Pac.  802, 
is  not  opposed  to  this  conclusion.  There  are  some  observa- 
tions in  the  opinion,  in  the  nature  of  dicta,  which  might 
seem  pertinent,  but  the  holding  was  that  the  statute  of  limi- 
tations we  are  considering  was  not  applicable  to  that  case, 
as  the  action  was  not  'for  the  recovery'  of  land,  and  the  deed 
had  not  been  on  record  for  five  years  before  the  action  was 
brought." 

It  appears  from  the  record  that  McCombe  and  McMillen 
acquired  by  deed  the  interest  of  Wilhelmina  Gude  in  the 
property,  two  years  and  four  months  before  the  bar  of  the 
statute  attached,  during  which  time  no  action  wa«  taken  by 
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them,  or  either  of  them,  to  test  the  validity  of  the  tax  deed, 
while  Mr.  ***  Elder's  deed  from  Mr.  McMillen  was  dated 
two  years  and  two  months  after  the  bar  of  the  statute  had 
attached,  and  about  two  years  after  this  suit  was  commenced. 

^Ir.  Elder's  grantor  had  no  title  in  the  property  to  convey 
at  the  time  he  made  his  deed,  the  same  having  been  completely 
extinguished  and  barred  under  section  3904,  Mills'  Annotated 
Statutes:  Williams  v.  Conroy,  35  Colo.  117,  83  Pac.  959. 

Our  conclusions  are,  that  under  and  by  virtue  of  sections 
3222-3225,  Mills'  Annotated  Statutes,  the  Comstock  lode  was 
subject  to  assessment  and  taxation  in  the  year  1888;  that  the 
taxes  assessed  against  the  same  being  delinquent  in  1889,  the 
property  was  subject  to  sale  in  that  year;  that  the  tax  deed 
issued  by  the  county  treasurer  August  8th,  and  recorded 
August  11,  1892,  was  authorized,  and  not  being  invalid  upon 
its  face,  was  prima  facie  evidence  of  the  matters  stated  in 
section  3902,  Mills'  Annotated  Statutes,  supra;  that  the  title 
and  right  of  possession  of  McCombe  and  McMillen  vested 
thereby  in  the  purchaser,  Camahan,  and  was  by  him  conveyed 
to  Mr.  Wood,  and  that  no  action  for  the  recovery  of  the  title 
conveyed  by  such  tax  deed  could  be  maintained  against  one 
who  had  been  in  the  possession  of  the  premises  under  such 
tax  deed  during  the  full  period  of  five  years  from  the  date  of 
the  record  of  the  tax  deed,  at  the  time  this  suit  was  com- 
menced, under  section  3904,  Mills'  Annotated  Statutes,  supra. 

The  judgment  and  decree  must  be  reversed  and  the  cause 
remanded,  with  instructions  to  vacate  the  same,  and  enter 
judgment  for  appellant  Wood,  for  possession  of  the  prem- 
ises according  to  the  prayer  of  his  answer. 

Chief  Justice  Gabbert  and  Mr.  Justice  Gunter  concurring. 


By  Writ  of  Error  the  Judgment  in  the  Principal  Case  was  taken 
for  review  to  the  supreme  court  of  the  United  States,  where  it  was 
affirmed  on  the  ground  that  the  plaintiffs  in  error  had  shown  no 
violation  of  federal  right,  and  that  the  effect  of  the  judgment  did  not 
extend  to  the  title  held  by  the  United  States,  The  opinion  of  affirm- 
ance, written  by  Mr.  Justice  Moody,  is  as  follows: 

"The  plaintiffs  in  error  brought  this  action  in  a  district  court  of 
the  state  of  Colorado  to  recover  from  the  defendants  in  error  the 
possession  of  an  undivided  interest  in  the  Comstock  lode  mining 
claim,  situated  in  that  state.  Both  parties  claimed  title  under 
"Wilhelmina  Gude,  who  was  agreed  to  have  been  the  owner  of  th« 
interest  in  dispute;   the   defendants  under  a  sale  for  taxes  assessed 
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upon  her  interest,  made  August  5,  1889,  and  a  deed  in  pursuance 
of  the  sale,  made  August  8,  1892,  and  recorded  August  11,  1892; 
the  plaintiflFs  under  a  quitclaim  deed  of  her  interest,  made  April  5, 
1894,  and  duly  recorded.  The  tax  title  was  the  earlier,  and  posses- 
sion of  the  interest  in  dispute  was  held  by  those  claiming  under  that 
title  for  more  than  five  years,  which  is  the  period  of  the  statute 
of  limitations  of  Colorado,  applicable  to  such  a  ease.  The  plain- 
tiffs, however,  insisted  that  the  tax  title  was  void,  and  the  judge 
of  the  trial  court  so  found,  and  entered  judgment  for  the  plaintiffs, 
which  was  reversed  by  the  supreme  court  of  the  state  and  judgment 
for  the  defendants  ordered.  The  case  is  here  upon  writ  of  error  to 
the  latter  court. 

"The  plaintiffs*  contention  is  that  the  tax  title  was  void  for  two 
reasons:  First,  because  the  property  was  not  subject  to  state  taxa- 
tion, as  the  title  to  the  land  was  in  the  United  States,  and  therefore 
the  levy  of  the  tax  was  a  nullity;  second,  because  the  notice  of  the 
sale  for  taxes  was  published  only  in  a  Sunday  newspaper,  and  there- 
fore the  sale  was  a  nullity.  The  further  contention  is  then  made 
that  the  tax  deed,  for  these  reasons,  was  void,  and  did  not  afford 
color  of  title  sufficient  for  the  purpose  of  the  statute  of  limitations. 

"The  judgment  under  review,  however,  determined  that  the  interest 
of  WUhelmina  Gude  was  liable  to  taxation  under  the  laws  of  the 
state,  although  the  land  on  which  it  was  located  had  not  been  pat- 
ented to  her  or  entered  for  patent  by  her;  that  the  possession  was  the 
subject  of  the  assessment,  and  that  the  right  of  possession  passed 
by  the  tax  sale;  that  a  tax  deed  was,  by  a  state  statute  prima  facie 
evidence  inter  alia  'that  the  property  was  duly  and  lawfully  ad- 
vertised for  sale';  that  the  tax  deed  was  not  void  upon  its  face, 
and  that  it  constituted  a  sufficient  color  of  title  to  satisfy  the  stat 
ute  of  limitations;  and,  finally,  that,  as  this  action  was  not  brought 
within  five  years  after  the  delivery  of  the  tax  deed,  it  was  barred 
by  that  statute,  which  provided  that  'no  action  for  the  recovery  of 
land  sold  for  taxes  shall  lie  unless  the  same  be  brought  within 
five  years  after  the  execution  and  delivery  of  the  deed  therefor  by 
the  treasurer.' 

"The  question  for  decision  here  is  only  whether  this  judgment  de- 
nied to  the  plaintiffs  any  federal  rights  duly  claimed  by  them  in  the 
state  court,  and  we  have  no  right  to  inquire  further. 

"1.  The  title  to  the  land  on  which  this  mining  claim  was  located 
was  in  the  United  States.  It  was  a  part  of  the  public  lands,  and 
although  proceedings  had  been  begun  by  the  owners  of  the  claim 
for  the  acquisition  of  the  title  to  the  land  by  patent,  they  were 
not  concluded  at  the  time  of  the  assessment  of  the  tax,  and  appar- 
ently no  patent  has  ever  been  issued.  Obviously  the  land  was  not 
taxable  as  the  property  of  Wilhelmina  Gude.  The  act  by  which  the 
people  of  the  territory  of  Colorado  were  enabled  to  form  a  state 
(section  4  of  act  approved  March  3,  1875;  18  Stats,  at  Large,  474,  c. 
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139)  provided  that  no  taxes  should  ever  be  imposed  upon  lands  or 
property  of  the  United  States.  The  claim  of  a  federal  right  was 
based  upon  this  statute.  But,  assuming  that  under  this  statute  a 
federal  question  is  raised,  there  was  no  taxation  of  the  land  in  the 
case  at  bar.  A  statute  of  Colorado  authorized  the  taxation  of  mining 
claims,  whether  patented  or  entered  for  patent  or  not,  in  these  words: 
'In  case  the  mine  or  mining  claim  shall  not  be  patented,  or  entered 
for  a  patent,  but  shall  be  assessable  and  taxable  under  this  act, 
on  account  of  producing  gross  proceeds,  then,  and  in  that  case,  the 
possession  shall  be  the  subject  of  the  assessment,  and  if  said  mining 
property  be  sold  for  taxes  levied,  the  sale  for  such  taxes  shall  pass 
the  title  and  right  of  possession  to  the  purchaser,  under  the  laws 
of  Colorado':  Laws  1887,  sees.  340,  341;  Mills'  Ann.  Stats.,  sees.  3222- 
3225.  The  construction  of  this  statute  and  the  conformity  to  it 
of  the  proceedings  of  the  taxing  officials  were  questions  exclusively 
for  the  supreme  court  of  the  state,  and  we  have  no  authority  to  re- 
view its  determination  of  them.  That  court  held  that  what  was 
assessed  was  not  the  land  on  which  the  mining  claim  was  located, 
but  the  claim  itself;  that  is  to  say,  the  right  of  possession  of  the 
land  for  mining  purposes.  It  is  agreed  that  the  Comstock  lode  was  a 
.'valid  subsisting  mining  location,'  and,  at  the  time  of  the  assess- 
ment of  the  tax,  Wilhelmina  Gude  was  the  owner  of  the  undivided 
interest  in  it  which  is  in  controversy  here.  Such  an  interest  from 
early  tinies  has  been  held  to  be  property,  distinct  from  the  land 
itself,  vendible,  inheritable,  and  taxable:  Forbes  v.  Gracey,  94  U.  8. 
762,  24  L.  ed.  313;  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  ed.  735; 
Manuel  v.  WulfP,  152  U.  S.  505,  14  Sup.  Ct.  Eep.  651,  38  L.  ed. 
532;  St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  650, 
19  Sup.  Ct.  Eep.  61,  43  L.  ed.  320;  1  Lindley  on  Mines,  sees.  535  to 
542,  inclusive.  The  state,  therefore,  had  the  power  to  tax  this  in- 
terest in  the  mining  claim  and  enforce  the  collection  of  the  tax  by 
sale.  The  tax  deed  conveyed  merely  the  right  of  possession  and  af- 
fected no  interest  of  the  United  States. 

"2.  The  tax  deed  under  which  the  defendant  in  error  Wood  claims 
title  was  executed  in  pursuance  of  a  sale  made  upon  a  notice  pub- 
lished only  in  a  Sunday  newspaper.  This  fact  does  not  appear  from 
the  deed  itself,  as  an  analogous  infirmity  appeared  in  the  tax  deed 
before  the  court  in  Eedfield  v.  Parks,  132  U.  S.  239,  10  Sup.  Ct.  Eep. 
83,  33  L.  ed.  327.  The  deed  upon  its  face  was  a  valid  instrument,  and 
could  be  impeached  only  by  evidence  aliunde.  The  state  court  did 
not  deem  it  necessary  to  consider  whether  such  a  notice  was  suffi- 
cient, because  it  held  that  a  state  statute  made  such  a  deed  prima 
facie  evidence  of  the  sufficiency  of  the  notice,  and  that  possession 
under  such  a  deed  for  the  prescribed  period  met  the  requirements 
of  the  state  statute  of  limitations.  The  decision,  therefore,  did  not 
reach  the  only  federal  question  which  can  be  imagined  with  respect 
to   this   part  of   the   case,   namely,  that   a  sale  upon   such   a  notice 
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was  wanting  in  due  process  of  law,  but  rested  upon  entirely  adequate 
grounds  of  a  nonfederal  nature.  Whether  the  decision  of  the  ques- 
tion of  state  law  was  right  or  wrong,  we  may  not  consider.  It  is 
enough  that  the  judgment  proceeded  solely  upon  the  state  law,  and 
that  the  state  law  was  adequate  to  dispose  of  the  case  without 
reaching  any  federal  question:  Leathe  v.  Thomas,  207  U.  S.  93,  28 
Sup.  Ct.  Bep.  30.  We  need  not,  therefore,  consider  whether  this 
federal  question  was  properly  raised  in  the  court  below,  or  whether 
a  sale  upon  such  a  notice  would  be  a  denial  of  due  process  of  law, 
in  violation  of  the  fourteenth  amendment  of  the  constitution. 

"The  plaintiffs  in  error  have  shown  no  violation  of  federal  right, 
and  the  judgment  of  the  supreme  court  of  Colorado  is  aflSrmed": 
Elder  r.  Wood,  000  U.  S.  000,  28  Sup.  Ct.  Eep.  263,  00  L.  ed.  000. 


BURKART  V.  MEIBERG. 

[37  Colo.  187,  86  Pac.  98.] 

WATERS  AND  WATEE  SIGHTS. — ^Appropriation  of  Surface 
Water. — If  one  owner,  by  constructing  a  ditch  upon  his  own  land 
parallel  with  the  boundary  line  between  himself  and  his  adjoining 
owner,  has  for  a  number  of  years  intercepted  the  surface  drainage 
from  the  adjoining  owner's  land  and  used  it  for  irrigation  purposes, 
this  does  not  constitute  a  valid  appropriation  of  such  water,  so  as  to 
prevent  the  adjoining  owner  from  constructing  on  his  own  land  a  ditch 
parallel  with  the  other,  thus  intercepting  such  surface  water  and  carry- 
ing it  around  the  land  of  the  first  ditch  owner  to  irrigate  another  tract 
of  land  of  the  adjoining  owner;  and  it  is  immaterial  that  the  latter 
owner  has  conditionally  SQld  the  adjoining  tract,  and  has  with  the 
consent  of  his  vendee  continued  to  use  such  water  upon  hia  other  tract, 
(p.  280.) 

WATER  AND  WATER  RIGHTS— Waste  Water— Appropria- 
tion.— Surface  water,  so  long  as  it  remains  on  the  lands  of  a  person 
and  is  by  him  used  for  irrigation  purposes,  is  not  waste  water,  and 
does  not,  in  any  event,  become  such  until  it  has  escaped  and  reached 
the  land  of  another,  and  until  then,  the  latter  cannot  make  a  valid  ap- 
propriation of  it.     (p.  281.) 

King  &  Stewart  and  R.  M.  Logan,  for  the  appellants. 

W.  R.  Welch,  for  the  appellee. 

*8^  CAMPBELL,  J.  The  plaintiff  and  defendant  own  ad- 
joining tracts  of  land,  that  of  the  plaintiff  lying  to  the  west 
of  the  *****  defendants,  the  natural  slope  of  which  is  in  that 
direction.  The  defendants  own  valid  water  rifjhts  in  several 
ditches  which  have  their  headgates  in  a  natural  stream,  and 
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with  the  water  thus  diverted  they  had  for  a  number  of  years 
irrigated  their  tract  of  land  in  question.  In  the  process  of 
spreading  water  upon  it  some  of  it,  by  surface  drainage,  has 
passed  across,  and  escaped  therefrom,  and  reached  the  land 
owned  by  the  plaintiff,  and  is  there  collected  by  her,  and  by 
means  of  an  irrigating  ditch,  running  parallel  with  the  com- 
mon boundary  line,  she  has  used  this  water  in  raising  crops. 
Plaintiff  first  began  such  use  about  the  year  1890,  and  so  con- 
tinued until  the  year  1903,  when  the  defendants  dug  a  par- 
allel ditch,  entirely  upon  her  own  land,  a  short  distance  from 
the  boundary  line,  and  thus  intercepted  the  water  which  had 
been  spread  upon  their  land  farther  to  the  east,  but  which, 
in  the  process  of  irrigation,  had  not  soaked  into  or  passed 
beneath  the  surface,  and  the  water  thus  intercepted  by  the 
defendants  they  carried  by  means  of  a  ditch  around  the  plain- 
tiff's body  of  land,  and  irrigated  other  lands  owned  by  them 
to  the  west  of  plaintiff's  tract. 

The  question  for  decision  is  whether  the  plaintiff  has  made 
a  valid  appropriation  of  waste  water  as  against  the  defend- 
ants, or  whether  the  defendants  have  a  right,  as  against  plain- 
tiff, to  intercept  upon  their  own  land,  and  before  it  passes 
therefrom,  water  which  has  been  spread  upon  the  same  but 
not  entirely  consumed  in  the  process  of  irrigation. 

It  will  be  observed  from  the  foregoing  statement  that  it  is 
only  to  such  water  as  has  actually  escaped  from  defendants', 
and  reached  her  own,  lands  that  plaintiff  makes  claim.  Her 
ditch  is  built  entirely  upon  her  own  lands,  and  the  point  of 
diversion  of  the  waste  water  is  also  situate  thereon,  and  not  on 
defendants'  property.  She  does  not  claim  ***  water  which, 
by  seepage  or  percolation,  first  arises  upon  her  own  lands  after 
having  been  applied  to  the  irrigation  of  other  lands,  hence 
section  2269  of  Mills'  Annotated  Statutes  does  not  apply. 

It  is  manifest  that,  as  against  the  defendants,  the  plaintiff 
has  not  made  a  valid  appropriation  of  this  alleged  waste  water. 
Just  what  constitutes  waste  water  in  every  instance  we  do 
not  decide,  but  it  is  unquestionably  true  that,  so  far  as  con- 
cerns the  right  to  make  a  valid  appropriation  of  it,  this  water 
is  not  waste  water  so  long  as  it  remains  upon  the  lands  of 
the  defendants,  and  does  not,  in  any  event,  become  such  until 
it  has  escaped  and  reached  the  lands  of  others.  The  plaintiff 
certainly  has  acquired  no  vested  right  to  compel  the  defend- 
ants to  apply  the  waters,  the  right  to  the  use  of  which  they 
own,  in  such  a  way  as  that  some  of  it  wiU  not  soak  into  their 
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own  ground,  but  escape  and  pass  from  the  surface  onto  her 
lands.  The  defendants  have  the  right  to  change  the  place 
and  manner  of  use,  or  reduce  the  quantity  applied  to  their 
lands,  so  that  no  water  whatever  will  escape  and  reach  the 
lands  of  plaintiff.  Whether  the  waste  water,  which  the  plain- 
tiff for  a  series  of  years  has  utilized,  has  reached  her  land  as 
a  result  of  an  improper  or  extravagant  use  which  the  defend- 
ants have  made  of  their  own  appropriation,  or  whether  it  is 
the  result  of  a  proper  method  of  irrigation  due  to  the  topog- 
raphy of  the  country,  or  some  peculiar  local  condition,  does 
not  appear  from  the  evidence,  and  is  a  matter  of  no  material 
moment,  so  far  as  concerns  the  rights  of  the  parties  litigant. 
So  long  as  and  while  the  water  which  is  applied  by  defend- 
ants to  the  irrigation  of  their  lands  remains  upon  the  same, 
it  is,  as  against  the  plaintiff,  their  exclusive  property,  what- 
ever may  be  the  rights  of  plaintiff  as  against  some  other 
claimant  to  it  as  waste  water.  Certainly,  defendants  could 
turn  *®*  into  their  laterals  from  the  main  ditch,  lying 
farther  to  the  east,  less  water  than  they  have  been  wont  to 
do,  or  apply  it  in  such  a  way  that  all  of  it  will  sink  into  the 
ground  before  it  reaches  the  boundary  line  of  the  two  tracts ; 
or  they  might  turn  into  their  laterals  the  full  head  to  which 
they  are  entitled,  and  before  it  reaches  and  is  applied  to  the 
portion  of  the  land  immediately  adjoining  plaintiff's,  turn 
all,  or  a  portion  of  it,  into  some  other  lateral,  or  some  other 
ditch,  and  use  it  upon  an  entirely  different  tract  of  land,  and 
thus  prevent  a  drop  from  running  into  plaintiff's  ditch. 

The  plaintiff  does  not  assert  the  right  to  the  use  of  this 
water  by  virtue  of  an  appropriation  made  from  the  same 
stream,  or  any  of  its  tributaries,  which  are  the  source  of  de- 
fendant's supply.  She  cannot,  therefore,  like  a  prior  or 
junior  appropriator  of  water  from  the  same  stream,  insist 
upon  an  economical  use  by  the  defendants  of  their  appropria- 
tion. If  the  defendants  have  no  present  or  immediate  need 
of  the  full  quantity  of  water  which  they  may  divert  and  use, 
they  cannot  waste  it,  but  it  is  their  duty  to  allow  such  por- 
tion as  they  have  no  immediate  need  for  to  remain  in  the 
natural  stream,  or,  if  diverted,  to  return  such  surplus  again 
into  the  same  stream,  where,  unless  they  then  intend  to  re- 
capture it,  it  becomes  subject  to  diversion  by  the  various 
ditches,  in  accordance  with  their  numerical  priorities:  Le  Jara 
Creamery  etc.  Co.  v.  Hansen,  35  Colo.  105,  83  Pac.  644. 
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After  defendants'  appropriation  has  done  duty  to  their 
own  land,  they  cannot,  even  by  grant,  confer  upon  plaintiff 
the  right  to  use  it,  or  any  of  it,  as  against  the  superior  claims 
of  other  appropriations  from  the  same  stream.  By  mere 
acquiescence  on  their  part  to  plaintiff's  use,  after  waste  water 
has  passed  from  their  lands,  they  have  not  estopped  *®*  them- 
selves thereafter  to  intercept  and  make  beneficial  use  of  it 
before  it  escapes  from  their  control.  And  if  such  further 
use  may  be  restrained  by  another  appropriator  from  the  same 
source  of  supply,  plaintiff  cannot  assert  any  such  equity. 

The  plaintiff  makes  the  point,  however,  that  before  this 
action  was  begun,  the  defendants  had  sold  their  adjoining 
tract  of  land,  and  consequently  have  lost  their  rights  to  any 
surplus  or  waste  water  that  might  be  intercepted  upon  the 
same  before  it  reaches  the  lands  of  plaintiff.  If  such  sale  was 
made,  we  do  not  see  how  plaintiff's  position  is  thereby 
strengthened.  Defendants  did  make  a  conditional  sale  of  their 
land  before  suit  was  brought,  but  no  conveyance  thereof  was 
made,  and  will  not  be  until  the  conditions  of  the  sale  are  fully 
performed  by  the  vendee.  With  that  the  plaintiff  has  no  con- 
cern. But  if  a  sale  and  conveyance  were  so  made,  the  rights 
of  defendants'  vendee  to  this  surplus  or  waste  water  are  para- 
mount to  the  rights  of  plaintiff,  for  the  reasons  hereinabove 
given,  and  the  record  shows  that  the  interception  and  use  of  it 
by  defendants  upon  another  tract  have  been  with  their  ven- 
dee 's  consent. 

Since,  therefore,  plaintiff  has  not,  as  against  defendants, 
made  a  valid  appropriation  of  this  so-called  waste  water,  or 
water  which  by  surface  drainage  might,  if  not  intercepted  by 
them,  reach  her  lands,  but,  on  the  contrary,  as  between  the 
parties  hereto,  the  superior  right  to  its  use,  when  collected 
upon  the  lands  of  the  defendants,  and  before  it  reaches  her 
lands,  belongs  to  them,  the  decree  of  the  lower  court  award- 
ing the  prior  right  to  the  plaintiff  cannot  stand. 

No  case  has  been  called  to  our  attention  by  counsel,  and  we 
have  found  none,  in  which  the  important  question  here  dis- 
cussed has  been  decided,  but  upon  *®*  general  principles  we 
think  the  conclusion  reached  is  sound.  The  case  most  nearly 
in  point  is  Fairplay  Hydraulic  Min.  Co.  v.  Weston,  29  Colo. 
125,  67  Pac.  152.  There  the  defendant  mining  company  had 
acquired  by  appropriation  the  right  to  the  use  of  water  for 
placer  mining  purposes.     Subsequently  the  plaintiff's  grantor 
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went  upon  the  placer  ground  and  below  the  flume  and  dump 
of  the  placer  mine  constructed  a  ditch  into  which  the  water, 
after  it  had  been  fully  utilized  by  the  defendant  for  placer 
purposes,  and  before  it  had  reached  the  natural  stream,  was 
diverted  and  used  by  plaintiff  and  his  grantors  to  irrigate 
agricultural  lands.  While  the  defendant  acquiesced  in  this 
action  of  the  plaintiff  and  his  grantor,  it  did  so  with  the  un- 
derstanding that  they  should  not  assert,  as  against  the  de- 
fendant, any  legal  right  thereto,  or  in  any  way  interfere  with 
the  operation  of  the  placer.  At  a  still  later  date  the  defend- 
ant turned  a  large  volume  of  water  into  its  ditch,  and  so  used 
it  in  placer  mining  that  it  fouled  the  water  at  the  point  where 
the  plaintiff  had  diverted  the  flow  for  the  purpose  of  irriga- 
tion. The  court  held  that  the  plaintiff  was  not  entitled  to 
any  relief  as  against  this  last  act  of  defendant,  because  plain- 
tiff and  his  grantor  must  be  considered  mere  licensees,  and 
acquired  no  such  rights  to  the  use  of  water  as  would  authorize 
relief  by  injunction  restraining  defendant  from  polluting  it. 
So  far  as  that  case  has  any  bearing  upon  the  present  one,  it 
is  in  favor  of  the  defendants. 

There  is  another,  and  entirely  distinct,  matter  of  dispute 
between  the  parties  concerning  the  attempt  by  the  plaintiff  to 
use  certain  other  waters  through  the  Bloxin  ditch.  The  de- 
cision of  the  trial  court  respecting  it  was  in  favor  of  the  de- 
fendants, and  our  investigation  leads  us  to  believe  that  it 
was  right. 

103  rpjjg  decree  of  the  lower  court,  therefore,  should  be  re- 
versed and  the  cause  remanded,  with  instructions  to  vacate 
so  much  of  the  former  decree  as  bears  on  the  rights  of  the 
parties  to  the  so-called  waste  ivater,  and  to  enter  a  new  decree 
in  favor  of  the  defendants  upon  both  points  in  controversy, 
and  in  accordance  with  the  views  expressed  in  this  opinion. 

Chief  Justice  Gabbert  and  Mr.  Justice  Steele  concur. 


The  Question  Passed  upon  in  the  Principal  Case  has  not,  so  far  as 
our  investigation  baa  extended,  been  before  the  courts  of  other  jurisdic- 
tionu  for  adjudication. 
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DUCEY  V.  PATTERSON. 

[37  Colo.  216,  86  Pac.  109.] 

APPEAL  AND  EBBOB — Jurisdiction — ^Disposition  of  Cause.— • 
The  supreme  court  has  power  to  interpret  the  legal  effect  of  a  stipu- 
lation t)n  file,  and  to  declare  as  fully  paid  a  judgment  brought  up 
by  writ  of  error,  and  which  has  been  released  as  to  a  portion  of  the 
joint  judgment  debtors  by  such  stipulation,     (p.  287.) 

JOINT  TOET-FEASOBS — Effect  of  Beleaae  of  One. — The  sat- 
isfaction of  a  judgment  against  one  of  several  joint  tort-feasors  bars 
an  action  against  the  others,  although  such  release  and  satisfaction 
shows  upon  its  face  that  it  was  not  intended  to  release  them.  (p. 
288.) 

JUDGMENTS — Satisfaction  of  as  to  One  Joint  Tort-feasor — 
Effect  on  AIL — A  stipulation  between  a  judgment  creditor  and  a 
portion  of  the  judgment  debtors,  who  are  all  joint  tort-feasors,  that 
a  settlement  has  been  made  of  all  questions  between  them,  and 
that  the  judgment  is  hereby  satisfied  and  discharged  as  to  such 
portion  of  the  debtors,  but  not  waived  or  canceled  as  to  another 
joint  judgment  debtor,  and  that  a  writ  of  error  may  be  dismissed, 
does  not  constitute  a  covenant  not  to  sue,  but  is  a  release  of  the 
judgment  as  to  all  of  the  joint  tort-feasors,     (p.  290.) 

CONSTITUTIONAL  LAW— Ex  Post  Facto  Law.— A  statute 
providing  that  a  release  of  one  or  more  joint  debtors  shall  not  re- 
lease the  remaining  debtors  does  not  apply  to  a  release  of  a  portion 
of  the  joint  debtors  under  a  judgment  rendered  before  the  statute 
went  into  effect,  and  which  the  unreleased  judgment  debtor  has  a 
right  to  have  first  satisfied  out  of  the  property  of  the  released  judg- 
ment debtors.  To  construe  such  statute  to  apply  in  such  case  would 
violate  a  constitutional  provision  "that  no  ex  post  facto  law  ....  or 
retrospective  in  its  operation,  ....  shall  be  passed  by  the  General 
Assembly."     (p.  291.) 

C.  J.  Hughes,  Jr.,  T.  S.  Dines  and  J.  G.  McMurray,  for 
the  plaintiffs  in  error. 

Richardson  &  Hawkins,  for  tKe  defendant  in  error. 

**''  MAXWELL,  J.  Material  parts  of  the  judgment  in  this 
case  are  as  follows : 

**It  is  therefore  by  the  court  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  Thomas  M.  Patterson,  recover  of  the 
defendants,  Patrick  Ducey,  Ellen  G.  Ducey  and  Winfield  S. 
Stratton,  the  sum  of  two  thousand  dollars  and  all  the  costs 
in  the  cause  in  this  behalf  expended,  and  it  is  ordered  that 
execution  issue,  as  provided  by  law,  for  the  collection  of  said 
amount. 

"And  it  is  further  ordered,  adjudged  and  decreed  that  the 
defendants,  Patrick  Ducey  and  Ellen  G.  Ducey,  transfer  and 
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deliver  to  the  plaintiff  within  thirty  days  from  the  date  of  this 
decree,  seventy-five  ^^*  hundred  shares  of  the  said  fifteen 
thousand  shares  of  the  capital  stock  of  The  Portland  Gold 
Mining  Company,  together  with  an  assignment  of  all  dividends 
declared  on  said  seventy-five  hundred  shares  of  stock,  since 
the  8th  day  of  January,  A.  D.  1897,  that  being  the  date  of  the 
injunction  in  this  cause." 

The  judgment  was  rendered  July  3,  1899.  July  9,  1899,  an 
act  of  the  General  Assembly  entitled,  "An  Act  to  allow  the 
release  of  joint  debtors,"  went  into  effect:  Sess.  Laws  1899, 
p.  239;  3  Mills'  (Rev.)  Stats.,  sec.  2528a.  The  first  section  is 
as  follows:  "A  creditor  of  joint  debtors  may  release  one  or 
more  of  such  debtors,  and  such  release  shall  operate  as  a  fuU 
discharge  of  such  debtor  or  debtors  so  released,  but  such  re- 
lease shall  not  release  or  discharge  or  affect  the  liability  of 
the  remaining  debtor  or  debtors.  Such  release  shall  be  taken 
and  held  to  be  a  payment  ij}  the  indebtedness  of  the  full  pro- 
portionate share  of  the  debtor  or  debtors  so  released." 

August  10,  1905,  there  was  filed  in  this  court  the  following 
(after  the  title  of  the  cause)  : 

"In  the  above  styled  cause  it  is  hereby  stipulated  and 
agreed  that  a  settlement  of  all  existing  controversies  between 
the  defendant  in  error,  Thomas  M.  Patterson,  and  the  admin- 
istrators, representatives  and  heirs  of  Patrick  Ducey,  deceased, 
and  Ellen  G.  Ducey,  deceased,  has  this  day  been  made,  and 
that  the  judgment  rendered  by  the  district  court  of  Arapahoe 
County,  on  the  3d  day  of  July,  1899,  which  judgment  decreed 
that  the  said  Patterson  recover  of  said  Patrick  Ducey  and 
Ellen  G.  Ducey  and  one  "Winfield  S.  Stratton,  the  sum  of 
$2,000  and  costs  of  action,  and  also  decreed  that  the  said  Pat- 
terson was  the  equitable  owner  of  7,500  shares  of  the  capital 
stock  of  The  Portland  Gold  Mining  Company,  and  ordered 
**•  that  said  stock  be  delivered  to  the  said  Patterson,  to- 
gether with  an  assignment  of  all  dividends  declared  on  said 
stock  since  the  8th  day  of  January,  1897 ;  and  to  reverse  which 
judgment  the  writ  of  error  in  the  above  styled  cause  was  sued 
out,  has  this  day  been  satisfied,  and  is  hereby  satisfied  and 
discharg/ed,  so  far  as  it  was  rendered  against  the  said  Duceys. 

"It  is  further  stipulated  that  the  writ  of  error,  so  far  as  the 
same  was  sued  out  by  or  on  behalf  of  the  said  Duceys,  may  be, 
and  the  same  is  hereby,  dismissed,  neither  party  hereto  to  re- 
cover any  costs  against  the  other,  and  that  the  court  may  make 
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such  entries  or  orders  of  record  as  are  necessary  to  carry  into 
effect  this  judgment. 

"The  defendant  in  error,  by  the  signing  of  this  stipulation, 
does  not  waive,  relinquish  or  cancel  the  said  judgment  so  far 
as  it  is  against  the  said  Winfield  S,  Stratton,  but  only  ac- 
knowledges satisfaction  of  said  judgment  so  far  as  the  said 
Ducevs  are  concerned. 
"This  July  10th,  1905. 

"CHARLES  J.  HUGHES,  Jr., 
"Attorney  for  the  Administrators  and  Heirs  of  Patrick  Ducey 
and  Ellen  G.  Ducey. 

"RICHARDSON  &  HAWKINS, 

** Attorneys  for  Defendant  in  Error." 

It  will  be  observed  that  the  foregoing  act  went  into  effect 
six  days  after  the  rendition  of  the  judgment  herein. 

The  executors  of  the  last  will  and  testament  of  Winfield  S. 
Stratton,  deceased,  who  have  been  substituted  for  said  Strat- 
ton, move  to  dismiss  the  writ  of  error  herein  and  to  declare 
the  judgment  of  the  court  below  fully  paid,  performed  and 
satisfied  as  to  ^-®  the  estate  of  Stratton,  by  reason  of  the 
stipulation  filed  herein  by  defendant  in  error,  above  set  forth. 

Defendant  in  error  joins  in  the  motion  to  dismiss  the  writ, 
but  denies  the  authority  of  the  court  to  satisfy  the  judgment, 
upon  the  grounds :  1.  That  the  court  is  without  jurisdiction 
to  make  such  order ;  2.  That  the  stipulation  and  settlement  be- 
tween the  Duceys  and  defendant  in  error  does  not  release 
the  Stratton  estate  under  the  common  law;  3.  That  the  re- 
lease is  within  the  purview  of  the  statute  above  quoted,  and 
its  force  and  effect  controlled  thereby. 

1.  The  first  contention  is  disposed  of  by  Atkinson  v.  Tabor, 
7  Colo.  195,  3  Pac.  64,  wherein  appellees  moved  to  dismiss 
the  appeal  upon  the  ground,  inter  alia,  that  appellants,  since 
taking  the  appeal,  availed  themselves  of  a  large  portion  of 
the  money  deposited  as  purchase  money  of  the  mines  involved 
in  the  litigation,  and  thus  waived  their  right  to  have  the  judg- 
ment appealed  from  reviewed  on  appeal.     The  court  held : 

"Matters  may  occur,  subsequent  to  judgment,  which  oper- 
ate to  waive  the  right  of  a  party  to  have  the  judgment  re- 
viewed on  appeal,  or  upon  writ  of  error.  When  such  matters 
appear  of  record,  the  objection  is  properly  raised  by  a  mo- 
tion to  dismiss;  but  when  they  do  not  so  appear,  the  objec- 
tion must  be  raised  by  a  plea  in  bar  of  the  proceedings  in 
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error:  Powell  on  Appellate  Proceedings,  p.  121,  sec.  12a,  and 
authorities  cited. 

"We  entertain  no  doubt  of  the  general  proposition  that  it 
is  inconsistent  with  the  principles  of  justice  and  the  rules 
of  law,  to  permit  a  party,  who  has  voluntarily  taken  advan- 
tage of  a  judgment  rendered  at  nisi  prius,  to  afterward  prose- 
cute proceedings  to  reverse  it. 

**  Neither  have  we  any  doubt  of  the  jurisdiction  of  this 
court — when  such  conduct  of  a  litigant  before  ^^*  it  is  prop- 
erly alleged,  and  the  matter  does  not  appear  of  record — ^to 
institute  the  necessary  inquiry  whether  the  matters  alleged 
to  constitute  the  waiver  have,  in  fact,  occurred.  To  sustain 
the  appellants'  objection  and  hold  that  we  are  without  power 
to  institute  such  inquiry  is  equivalent  to  sajdng  that  the 
supreme  court  of  Colorado  is  without  power  to  determine  a 
question  pertaining  to  its  own  jurisdiction. '  * 

The  stipulation  above  quoted  being  a  matter  of  record,  this 
case  falls  within  the  rule  above  announced. 

2.  The  judgment  against  Stratton  was  upon  the  theory, 
and  it  is  so  conceded,  that  he  was  a  joint  tort-feasor  with  the 
Duceys,  his  liability  being  founded  upon  his  joining  with 
the  Duceys  in  the  conception  and  consummation  of  a  scheme 
to  defraud  defendant  in  error  out  of  two  thousand  dollars 
and  seven  thousand  five  hundred  shares  of  the  capital  stock 
of  the  Portland  Gold  Mining  Company. 

That  the  release  or  discharge  of  one  or  more  joint  tort- 
feasors, executed  in  satisfaction  of  the  tort,  is  a  release  of 
all,  has  been  held  by  this  court  in  Bowman  v.  Davis,  13  Colo. 
297,  22  Pac.  507,  and  Denver  &  R.  G.  R.  R.  Co.  v.  Sullivan, 
21  Colo.  302, '41  Pac.  501.  Both  cases  quote  approvingly 
the  doctrine  announced  in  Cooley  on  Torts,  second  edition, 
page  160:  "It  is  to  be  observed,  in  respect  to  the  point  above 
considered,  where  the  bar  accrues  in  favor  of  some  of  the 
wrongdoers,  by  reason  of  what  has  been  received  from  or 
done  in  respect  to  one  or  more  others,  that  the  bar  arises, 
not  from  any  particular  form  that  the  proceeding  assumes, 
but  from  the  fact  that  the  injured  party  has  actually  re- 
ceived satisfaction,  or  what  in  law  is  deemed  the  equivalent. 
Therefore,  if  he  accepts  the  satisfaction  voluntarily  made  by 
one,  that  is  a  bar  as  to  all":  Tompkius  v.  Clay  St.  R.  R.  Co., 
66  Cal.  163,  4  Pac.  1165;  Seitiier  v.  Philadelphia  Traction 
222  Co.,  125  Pa.  397,  11  Am.  St.  Rep.  90G,  17  Atl.  338,  4 
L.  R.  A.  54;  Chapin  v.  Chicago  etc.  R.  R.  Co.,  18  111.  App. 
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47;  Brown  v.  City  of  Cambridge,  3  Allen,  474;  Leddy  v. 
Barney,  139  Mass.  394,  2  N.  E.  107 ;  Goss  v.  Ellison,  136  Mass. 
503 ;  Donaldson  v.  Carmiehael,  102  Ga.  40,  29  S.  E.  135. 

In  Turner  v.  Hitchcock,  20  Iowa,  310,  Mr,  Justice  Dillon, 
writing  the  opinion  of  the  court,  says:  "It  is  also  an  undis- 
puted principle  of  the  common  law  that,  as  a  general  rule, 
the  release  of  one  joint  wrongdoer  releases  all.  The  rule  and 
the  reason  for  it  are  thus  stated  in  a  work  of  high  authority : 
'If  divers  commit  a  trespass,  though  this  be  joint  or  several, 
at  the  election  of  him  to  whom  the  wrong  is  done,  yet  if  he 
releases  to  one  of  them,  all  are  discharged,  because  his  own 
deed  shall  be  taken  most  strongly  against  himself.'  Also 
(which  seems  to  be  the  better  reason),  such  release  is  a  satis- 
faction in  law  which  is  equal  to  a  satisfaction  in  fact:  Bacon's 

Abridgment,  tit.  'Release'  B 'The  reason  of  the  rule 

[that  the  release  of  one  is  the  release  of  all]  seems,'  says 
Bronson,  J.,  with  his  accustomed  clearness  and  force  (Bron- 
son  V.  Fitzhugh,  1  Hill,  185),  *to  be  that  the  release  being 
taken  most  strongly  against  the  releasor  is  conclusive  evidence 
that  he  has  been  satisfied  for  the  wrong;  and  after  satisfac- 
tion, although  it  moved  from  only  one  of  the  tort-feasors,  no 
foundation  remains  for  an  action  against  anyone.  A  suffi- 
cient atonement  having  been  made  for  the  trespass,  the  whole 
matter  is  at  an  end.  It  is  as  though  the  wrong  had  never 
been  done.'  " 

By  the  great  weight  of  authority  the  doctrine  is  settled 
that  the  satisfaction  of  a  judgment  against  one  of  the  several 
joint  tort-feasors  bars  an  action  against  the  others. 

This  doctrine  is  applicable  to  the  case  under  considera- 
tion, unless,  as  defendant  in  error  maintains,  this  doctrine 
does  not  apply  where  the  release  shows  **^  upon  its  face  that 
it  was  not  intended  to  release  all,  and  insists  that  the  last 
paragraph  of  the  stipulation  above  quoted  brings  it  within 
the  exception  stated. 

The  authorities  upon  this  subject  are  irreconcilable. 

Abb  V.  Northern  Pae.  Ry.  Co.,  28  Wash.  428,  92  Am.  St. 
Rep.  864,  68  Pac.  954,  58  L.  R.  A.  293,  was  an  action  by  a 
passenger  upon  a  street-car  which  came  into  collision  with 
a  railway  train  operated  by  the  railway  company,  resulting 
in  injuries  to  the  plaintiff,  for  which  damages  were  claimed 
against  the  railway  company  only.  Plaintiff  settled  with  the 
street  railway  company,  executing  the  following  receipt: 
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"For  and  in  consideration  of  the  sum  of  three  hundred 
dollars  ($300),  in  hand  paid,  and  a  pass  over  the  Grant 
Street  Electric  Railway  for  the  period  of  one  year,  I,  the 
undersigned,  do  hereby  release  and  discharge  the  Grant  Street 
Electric  Railway  Company  from  any  and  all  damages  done  to 
me  in  my  person  or  property  in  the  late  collision  between  a 
car  of  the  Grant  Street  Electric  Railway  Company  and  a 
train  of  the  Northern  Pacific  Railroad  Company.  This  agree- 
ment is  not  to  be  taken  or  considered  as  a  release  of  any 
damages  which  the  undersigned  may  have  against  the  North- 
em  Pacific  Railroad  Company," 

At  page  433,  the  court  said:  "It  is  urged  that  the  release 
in  the  case  at  bar  amounts  to  no  more  than  an  acknowledg- 
ment of  partial  satisfaction  of  the  entire  demand,  and  that 
this  is  made  clear  by  the  reservation  of  a  right  to  make  fur- 
ther demand  of  appellant,  which  appears  at  the  conclusion 
of  the  written  instrument  set  out  above;  in  other  words,  it 
is  insisted  that  the  parties  to  that  agreement  did  not  intend 
it  to  be  a  release  of  appellant.  As  we  have  seen,  however, 
they  did  intend  it  to  be  a  release  of  appellant's  joint  tort- 
feasor, **^  ....  The  following  cases,  however,  not  only  sup- 
port those  already  cited,  but  further  hold  that  in  an  action 
to  recover  for  a  joint  tort,  if  the  plaintiff  shall  receive  money 
in  satisfaction  of  the  wrong  done  him  by  one  party,  it  is  a 
satisfaction  as  to  all,  and  they  are  thereby  discharged  of  all 
liability  to  plaintiff,  whether  the  parties  to  the  release  agree- 
ment intended  it  to  so  operate  or  not :  See  Brown  v.  Kenehe- 
loe,  3  Cold.  192;  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am.  Dec.  534; 
Ayer  v.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154 ;  Mitchell 
v.  Allen,  25  Hun,.  543;  Gunther  v.  Lee,  45  Md.  60,  24  Am. 
Rep.  504.  In  the  cases  last  cited  there  were  reservations  to 
the  effect  that,  notwithstanding  the  release  of  one,  others 
who  were  jointly  liable  should  not  be  thereby  released ;  but  in 
each  instance  it  was  held  that  the  release  of  one  operated 
in  law  to  release  all.  Referring  to  a  release  with  such  a  res- 
ervation, the  opinion  in  Ellis  v.  Bitzer,  2  Ohio,  89,  15  Am, 
Dec.  534,  makes  the  following  observation : 

**  'It  can  make  no  difference  that  it  was  part  of  the  agree- 
ment between  the  plaintiff's  agent  and  Williams  and  Adkins 
that  the  giving  and  receiving  the  note  mentioned  in  the  pleas 
was  not  to  be  a  satisfaction  for  the  other  trespassers.  Each 
joint  trespasser  being  liable  to  the  extent  of  the  injury  done 
by  all,  it  follows  as  a  necessary  couseiiuence  that  satisfaction 
Am.  St.  Eep.,  Vol.  119—19 
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made  by  one  for  his  liability  operates  as  a  satisfaction  for 
the  whole  trespass,  and  a  discharge  of  all  concerned.  Will- 
iams and  Adkins  could  make  no  agreement  impairing  the  legal 
rights  of  the  defendants,  nor  cede  to  the  plaintiff  the  priv- 
ilege these  defendants  had  of  availing  themselves  of  any 
matter  forming  a  legal  defense  to  this  action.  The  accord 
and  satisfaction  mentioned  in  the  third  plea  operate  in  law 
as  a  discharge  of  these  defendants  from  liability  for  the 
injury  complained  of  by  the  plaintiff,  and  it  was  not  in  the 
power  of  other  persons  ^^'^  to  deprive  them,  by  any  agree- 
ment of  theirs,  of  the  benefit  of  this  legal  discharge. '  ' ' 

The  Washington  court  then  reviews  the  authorities  contra 
the  above  doctrine,  including  a  number  of  cases  relied  upon 
by  defendant  in  error  here,  and  concludes  (page  437)  : 
"Other  cases  cited  by  respondent  relate  to  contractual  obli- 
gations, and  we  think  the  above  a  fair  review  of  the  authori- 
ties cited  bearing  directly  upon  the  principle  under  discus- 
sion here.  It  will  thus  be  seen  that  there  is  some  conflict 
in  authority,  but  we  believe  it  is  manifest  from  the  fore- 
going that  the  decided  weight  of  authority  in  this  country 
is  to  the  effect  that  such  a  release  as  is  shown  in  this  case 
operates  to  discharge  all  who  participate  in  a  joint  tort. 
It  is  true  it  has  been  held,  and  doubtless  correctly,  that 
a  mere  agreement  not  to  sue  one  is  not  a  release  of  the  others ; 
but  when  an  injured  party  makes  an  estimate  of  the  amount 
of  damages  he  is  willing  to  receive  from  one,  and  accepts 
such  sum  with  the  agreement  that  it  shall  fully  release  and 
discharge  the  one  making  the  payment,  we  think  it  is  more 
than  a  mere  agreement  not  to  sue.  It  is  a  release  of  his 
causfe  of  action  in  consideration  of  a  satisfaction,  and  there 
is  scarcely  any  dispute  among  the  authorities  that,  where 
there  is  an  absolute  release  of  one,  it  operates  to  release  all 
tort-feasors  who  participated  in  the  same  act." 

The  stipulation  under  consideration  cannot  be  held  to  be 
a  covenant  not  to  sue,  under  any  reasonable  rules  of  con- 
struction of  which  we  are  advised,  so  as  to  bring  it  within 
the  rules  applicable  to  such  documents. 

The  authorities  cited  by  counsel  for  defendant  in  error 
have  been  examined  with  care.  Many  of  them  are  clearly 
distinguishable  from  the  case  under  consideration.  Suffice 
it  to  say  that  we  believe  the  ^**  better  doctrine,  supported 
by  the  greater   weight  of  authority  and   by  reason,  is   that 
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stated  in  the  Abb  case  (28  Wash.  428,  92  Am.  St.  Rep.  864, 
68  Pac.  954,  58  L.  R.  A.  293). 

3.  As  observed  above,  the  statute  relied  upon  (3  Mills' 
(Eev.)  Stats.,  sec.  2528a)  did  not  take  effect  until  six  days 
after  the  judgment  was  rendered. 

It  must  be  conceded  that  Stratton  had  a  vested  interest  in 
the  judgment,  as  it  was  rendered,  and  as  such  had  a  right  to 
have  the  judgment  satisfied  out  of  the  property  of  the  Du- 
ceys  before  resort  could  be  had  to  his  estate  for  satisfaction. 

To  give  to  the  statute  the  power  and  effect  contended  for 
by  defendant  in  error  would  be  contrary  to  section  11,  arti- 
cle 2  of  the  Colorado  constitution : 

"That  no  ex  post  facto  law,  ....  or  retrospective  in  its 
operation  ....  shall  be  passed  by  the  General  Assembly." 

Upon  this  point,  in  Jones  v.  Stockgrowers '  National  Bank, 
17  Colo.  App.  79,  67  Pac.  177,  Judge  Wilson,  speaking  for 
the  court,  said:  "The  first  and  chief  aim  and  object  of  a 
court,  in  construing  a  statute,  is  to  ascertain  the  intention 
of  the  legislature,  and  in  every  country  where  the  suprem- 
acy of  law  is  recognized,  it  is  far  more  reasonable  to  sup- 
pose that  this  intention  was  to  legislate  for  the  future  rather 
than  the  past.  Every  reasonable  doubt,  as  to  such  intent, 
must  be  resolved  against,  rather  than  in  favor  of,  the  retro- 
active operation  of  the  statute.  The  leading  case  upon  this 
subject  in  this  jurisdiction  is  Denver  etc.  Ry.  Co.  v.  Wood- 
ward, 4  Colo.  162.  In  this  Chief  Justice  Thatcher  said:  *But 
when  legislatures,  even  in  the  absence  of  a  constitutional  in- 
terdict, pass  laws  which  might  be  so  construed  as  to  give 
them  a  retrospective  effect,  courts  will  not  so  interpret  them, 
unless  the  intention  of  the  law-making  power  is  clearly  de- 
clared. With  caution  and  distrust  courts  give  retrospective 
^■^'^  statutes  effect  even  where  the  law-giver  has  constitu- 
tional power  to  enact  them.'  To  the  same  effect  is  Day  v. 
Madden,  9  Colo.  App.  464,  48  Pac.  1053,  in  which  Judge  Bis- 
sell  discussed  the  subject  and  affirmed  the  same  rule  in  an 
able  and  exhaustive  opinion.  In  United  States  v.  Ileth,  3 
Cranch,  399,  2  L.  ed.  479,  it  waa  said,  in  the  opinion  of  the 
court:  'Words  in  a  statute  ought  not  to  have  a  retrospective 
operation,  unless  they  are  so  clear,  strong  and  imperative 
that  no  other  meaning  can  be  annexed  to  them,  or  unless  the 
intention  of  the  legislature  cannot  be  otherwise  satisfied.' 
The  rule  is  founded  on  the  soundest  principles  of  public 
policy  and  its  reason  is  manifest.     Every  citizen  is  supposed 
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to  know  the  law  and  to  govern  his  conduct,  both  as  to  busi- 
ness affairs  and  otherwise,  in  accordance  with  its  provisions. 
It  would  be  a  manifest  injustice  if,  after  rights  had  become 
vested  according  to  existing  laws,  they  could  be  taken  away, 
in  whole  or  in  part,  by  subsequent  legislation.  And  even  in 
cases  where  the  legislature  is  empowered  to  enact  laws  to 
some  extent  retroactive  in  effect,  it  would  be  equally  unjust, 
by  judicial  construction  of  a  doubtful  statute,  to  take  away 
pre-existing  rights,  even  so  far  as  the  remedy  only  was  con- 
cerned. Such  a  course  would  tend  inevitably  to  bring  about 
a  state  of  uncertainty  and  instability,  which  would  not  only 
bring  the  law  into  disrepute,  but  work  serious  injury  in  many 
cases." 

In  Perry  v.  City  of  Denver,  27  Colo.  93,  59  Pac.  747,  the 
present  chief  justice  said:  "In  passing  upon  what  is  termed 
'retrospective  law,'  various  definitions  have  been  given,  de- 
pendent largely  upon  the  particular  facts  presented  in  each 
case,  but  one  generally  accepted,  which  appears  to  fully  cover 
the  subject,  in  so  far  as  the  case  at  bar  is  concerned,  is  to  the 
effect  that  a  law  is  retrospective  in  its  legal  sense  which  takes 
away  or  impairs  ^**  vested  rights,  acquired  under  existing 
laws,  or  creates  a  new  obligation  and  imposes  a  new  duty, 
or  attaches  a  new  disability  in  respect  to  transactions  or  con- 
siderations already  past":  See,  also,  Evans  v.  City  of  Den- 
ver, 26  Colo.  193,  57  Pac.  696 ;  Denver  S.  P.  &  P.  Ry.  Co.  v. 
Woodward,  4  Colo.  162. 

We  do  not  believe  that  it  was  the  intention  of  the  legisla- 
ture that  the  statute  under  consideration  should  be  retrospec- 
tive in  its  effect. 

To  give  it  the  construction  contended  for  by  defendant 
in  error  would  violate  the  intention  of  the  legislature  in  its 
enactment,  bring  it  clearly  within  the  definition  laid  down 
in  Perry  v.  Denver,  27  Colo.  93,  59  Pac.  747,  and  within 
the  inhibition  of  section  11,  article  2  of  the  constitution, 
supra. 

Our  conclusions  are,  that  the  statute  cannot  be  invoked 
in  this  case;  that  the  judgment  has  been  fully  paid,  per- 
formed and  satisfied  as  to  all  the  plaintiffs  in  error;  that  the 
writ  of  error  should  be  dismissed,  and  that  the  judgment 
should  be,  and  hereby  is,  declared  fully  paid  and  discharged, 
and  it  is  so  ordered. 

Chief  Justice  Gabbert  and  Mr.  Justice  Gunter  concurring. 
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The  Eelease  of  One  Joint  Tort-feasor  as  the  release  of  all  is  dis- 
cussed in  the  notes  to  Louisville  etc.  Mail  Co.  v.  Barnes,  111  Am.  St. 
Rep.  281;  Abb  v.  Northern  Pac.  Ey.  Co.,  92  Am.  St.  Rep.  872.  The 
better  rule  is  that  a  release  of  one  joint  tort-feasor,  upon  his  making 
part  satisfaction  only  does  not  discharge  the  others,  except  pro  tanto: 
Louisville  etc.  Mail  Co.  v.  Barnes,  117  Ky.  860,  111  Am.  St.  Rep.  273; 
and  that  an  instrument  which  releases  one  but  expressly  reserves  the 
right  to  pursue  the  others  does  not  discharge  the  latter:  Gilbert  v. 
Finch,  173  N.  Y.  455,  93  Am.  St.  Rep.  623. 


CITY  OF  DENVER  v.  DAVIS. 

[37  Colo.  370,  86  Pac.  1027.] 

MUNICIPAI.  CORPORATIONS— Duties  and  LlablUty.— In  the 
discharge  of  its  functions  a  municipality  is  called  upon  to  perform 
duties  of  two  classes,  the  one  political  and  governmental,  and  the 
other  private  and  corporate,  and  its  liability  or  nonliability  for  dam- 
ages depends  upon  the  character  of  the  duty  performed,  rather  than 
upon  the  department,  oflBcer  or  agent  of  the  corporation  by  whom 
the  duty  is  performed,     (p.  295.) 

MUNICIPAL  CORPORATIONS— Liability  for  Acts  of  Offl- 
cers. — A  municipality  is  not  liable  for  the  acts  of  its  ofiScers  or  agents 
of  the  departments  of  health,  police,  or  fire,  while  in  the  perform- 
ance of  public  governmental  functions,  and  duties  connected  with, 
and  appertaining  to,  such  departments,     (p.  296.) 

MUNICIPAL  CORPORATIONS. — Dumping  Grounds  main- 
tained by  a  city  for  waste  material  collected  by  the  city  and  private 
teams  from  the  streets,  alleys,  and  other  public  and  private  places 
in  the  city  are  for  the  convenience  and  benefit  of  the  inhabitants 
of  the  city,  and  an  adjunct  to  the  street  cleaning  department  of 
the  city,  their  maintenance  not  being  the  discharge  of  any  public 
duty  imposed  upon  the  city  by  the  state,  but  the  exercise  of  a 
municipal  function  by  the  city,  in  its  private  and  corporate  capacitv. 
(p.  297.) 

MUNICIPAL  CORPORATIONS— Neglect  In  Care  of  Streets- 
Liability. — The  superintendence  and  care  of  the  streets  and  alleys  of 
a  city,  and  all  that  directly  pertain  thereto,  are  {>eculiarly  in  the 
class  of  municipal  duties,  for  the  neglect  of  which  the  city,  in 
its  corporate  capacity,  is  liable,     (p.  298.) 

MUNICIPAL  CORPORATIONS — Dumping  Grounds— Negli- 
gence— Liability. — The  maintenance  of  a  dumping  ground  for  waste 
material  collected  by  the  city  from  its  streets  and  alleys  and  private 
premises  in  the  city,  is  merely  the  exercise  of  a  municipal  function  by 
the  city  in  its  private  and  corporate  capacity  for  the  benefit  and  con- 
venience of  itself  and  its  inhabitants,  and  if  such  dumping  ground  is 
in  the  charge  of,  and  under  the  supervision  of,  the  city  health  com- 
missioner and  his  agents,  the  city  is  liable  for  their  negligence  in 
allowing  a  fire  to  spread  therefrom  and  destroy  the  property  in  the 
vicinity,     (pp.  298,  299.) 
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H.  M.  Orahood  and  N.  B.  Baehtell,  for  the  appellant. 

W.  Young,  G.  F.  Dunkler  and  O.  E.  Jackson,  for  the  appel- 
lee. 

'*''*  MAXWELL,  J.  This  was  an  action  by  Mary  E.  Da- 
vis against  the  city  of  Denver  to  recover  damages  resulting 
from  the  destruction  of  her  property  by  fire  alleged  to  have 
been  caused  by  the  negligence  and  carelessness  of  the  officers 
and  agents  of  the  city. 

Plaintiff  was  the  owner  of  personal  property  in  a  building 
adjacent  to  the  city  dumping  ground,  which  has  been  estab- 
lished by  the  health  commissioner  of  the  city  pursuant  to 
the  requirements  of  a  municipal  ordinance.  The  supervi- 
sion and  control  of  the  dumping  ground  was  in  the  health 
commissioner,  who  discharged  this  duty  by  officers  appoin- 
ted by  him  and  paid  by  the  city.  The  combustible  material 
deposited  on  the  dump  had  been  burning  several  weeks  when, 
on  May  2,  1901,  the  fire,  driven  by  a  heavy  wind,  communi- 
cated to  the  building  in  which  plaintiff's  property  was  stored, 
and  the  same  was  destroyed. 

A  trial  to  a  jury  resulted  in  a  verdict  and  judgment  for 
plaintiff. 

The  assignment  of  errors  raises  but  one  question. 

372  rpjjg  ^j^  requested  the  court  to  instruct  the  jury  in 
substance  that  the  disposition  of  the  garbage  of  the  city  was 
not  a  corporate  duty  performed  by  the  city  for  its  local  or 
pecuniary  benefit,  but  was  a  public  or  governmental  duty, 
placed  upon  the  city  by  the  legislature  of  the  state,  to  be 
performed  under  the  supervision  of  the  health  commissioner, 
who  is  a  public  official,  and  not  in  any  sense  a  corporate  offi- 
cial; therefore,  if  the  jury  found,  from  the  evidence,  that 
the  damage  to  the  plaintiff  was  caused  by  the  location  of  the 
dump  being  improperly  and  carelessly  maintained  by  the 
health  commissioner  of  the  city  at  such  place,  then  the  plain- 
tiff cannot  recover  against  the  city,  because  the  negligence 
or  nonperformance  of  duty  of  a  public  officer,  sucli  as  the 
health  commissioner,  cannot,  be  charged  against  the  city  of 
Denver,  as  the  city  is  but  the  agent  of  the  state  in  such  mat- 
ters, and  can  be  held  to  no  greater  liability  than  could  the 
state  itself. 

The  requested  instruction  was  refused,  and  error  is  as- 
signed thereon. 
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The  instruction  is  subject  to  the  objection  that  it  was  pred- 
icated upon  the  ground  that  the  disposition  of  garbage  of 
the  city  is  a  political  and  governmental  duty,  whereas  the 
evidence  failed  to  show  that  garbage,  using  that  term  in  its 
strict  sense,  was  deposited  upon  the  dumping  ground.  How- 
ever, we  prefer  to  dispose  of  the  case  upon  the  principles 
involved,  rather  than  upon  a  technical  objection  to  the  in- 
struction. 

In  the  discharge  of  its  functions,  a  municipality  is  called 
upon  to  perform  duties  of  two  classes:  the  one  political  and 
governmental  in  its  character,  and  the  other  private  and  cor- 
porate. The  distinction  between  the  two  is  thus  stated  by 
Judge  Thompson,  in  Veraguth  v.  Denver,  19  Colo.  App.  473, 
76  Pac.  539:  ^''^  "One  class  of  its  powers  is  of  a  public  and 
general  character,  to  be  exercised  in  virtue  of  certain  attri- 
butes of  sovereignty  delegated  to  it  for  the  welfare  and  pro- 
tection of  its  inhabitants;  the  other  relates  only  to  special  or 
private  corporate  purposes,  for  the  accomplishment  of  which 
it  acts,  not  through  its  public  officers  as  such,  but  through 
agents  or  servants  employed  by  it.  In  the  former  case  its 
functions  are  political  and  governmental,  and  no  liability 
attaches  to  it,  either  for  nonuser  or  misuser  of  power;  while 
in  the  latter  it  stands  upon  the  same  footing  with  a  pri- 
vate corporation,  and  will  be  held  to  the  same  responsibility 
with  a  private  corporation  for  injuries  resulting  from  its 
negligence:  Dillon  on  Municipal  Corporations,  sec.  974;  Hayes 
v.  Oshkosh,  33  Wis.  314,  14  Am.  Rep.  760;  Aldrich  v.  Tripp, 
11  R.  I.  141,  23  Am.  Rep.  434;  Springfield  F.  &  M.  Ins. 
Co.  V.  Keeseville,  148  N.  Y.  46,  51  Am.  St.  Rep.  667,  42  N. 
E.  405,  30  L.  R.  A.  660 ;  Wagner  v.  Portland,  40  Or.  389,  60 
Pac.  985,  67  Pac.  300." 

The  same  doctrine  is  recognized  in  McAuliffe  v.  City  of 
Victor,  15  Colo.  App.  337,  62  Pac.  231. 

In  Maximillian  v.  Mayor,  62  N.  Y.  160,  20  Am.  Rep.  468, 
Judge  Folger  thus  states  the  doctrine:  "There  are  two  kinds 
of  duties  which  are  imposed  upon  a  municipal  corporation: 
One  is  of  that  kind  which  arises  from  the  grant  of  a  special 
power,  in  the  exercise  of  which  the  municipality  is  as  a  legal 
individual;  the  other  is  of  that  kind  which  arises,  or  is  im- 
plied, from  the  use  of  political  rights  under  the  general  law, 
in  the  exercise  of  which  it  is  as  a  sovereign.  The  former 
power  is  private,  and  is  used  for  private  purposes;  the  lat- 
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ter  is  public,  and  is  used  for  public  purposes.  The  former 
is  not  held  by  the  municipality  as  one  of  the  political  divi- 
sions of  the  state;  the  latter  is.  In  the  exercise  of  the  for- 
mer power,  and  under  the  duty  to  the  public  which  the  ac- 
ceptance and  use  of  the  power  involves,  a  municipality  is 
like  a  private  corporation,  and  is  ^"^^  liable  for  a  failure  to 
use  its  power  well,  or  for  an  injury  caused  by  using  it  badly. 
But  where  the  power  is  intrusted  to  it  as  one  of  the  political 
divisions  of  the  state,  and  is  conferred  not  for  the  immedi- 
ate benefit  of  the  municipality,  but  as  a  means  to  the  exer- 
cise of  the  sovereign  power  for  the  benefit  of  all  citizens,  the 
corporation  is  not  liable  for  nonuser,  nor  for  misuser,  by  the 
public  agents." 

The  rule  which  determines  the  liability  or  nonliability  of 
a  municipality  in  cases  of  this  nature  is  the  character  of  the 
duty  performed,  rather  than  the  department,  officer  or  agent 
of  the  corporation  by  whom  the  duty  is  performed.  The 
authorities  all  hold  that  a  municipality  is  not  liable  for  the 
acts  of  officers  or  agents  of  the  departments  of  health,  police 
or  fire,  while  in  the  performance  of  public  governmental  func- 
tions and  duties  connected  with  and  appertaining  to  such  de- 
partments, not  upon  the  theory  that  the  officer  is  a  member 
of  such  department,  but  because  the  duty  performed  by  him 
is  a  public  governmental  duty,  imposed  upon  the  municipal- 
ity by  the  state.  It  is,  therefore,  the  character  of  the  duty,, 
rather  than  the  officer  by  whom  it  is  performed,  which  deter- 
mines the  liability  or  nonliability  of  the  municipality.  There- 
fore, it  may  be  conceded  that  the  health  commissioner  of  Den- 
ver was  a  public  officer,  made  such  by  the  statutes  of  the 
state,  charged  with  the  performance  of  certain  governmental 
duties  as  contended  by  appellant ;  nevertheless  it  does  not  fol- 
low that  the  municipality  is  relieved  from  liability  for  the 
negligence  or  carelessness  of  such  officer  in  the  performance 
of  duties  imposed  upon  him  by  the  municipality  which  are 
not  of  a  public  governmental  character. 

Suppose  the  city  had  imposed  upon  the  chief  of  police  the 
duty  of  superintending  the  street-cleaning  department;  it 
could  not  be  successfully  maintained,  ^'^^  under  the  author- 
ities, that  the  acts  of  such  officer,  while  in  the  discharge  of 
his  duties  as  superintendent  of  the  street-cleaning  depart- 
ment, might  not  entail  liability  upon  the  city  for  his  carelesa- 
ness  or  negligence  in  the  discharge  of  such  duties. 
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It  is  therefore  necessary  to  determine  to  which  class  of 
duties,  as  above  defined,  the  duties  imposed  upon  the  health 
commissioner  herein  involved  belong. 

The  evidence  disclosed  that  there  were  deposited  upon  the 
dumping  ground,  established  by  the  health  commissioner, 
ashes,  paper,  straw,  manure,  rags,  boxes,  scrap  metal  and  like 
materials,  collected  by  the  city  and  private  teams  from  the 
streets,  alleys  and  other  public  and  private  places  and  prem- 
ises in  the  city. 

There  was  no  evidence  to  show  that  garbage  of  the  city, 
using  that  term  in  its  restricted  sense,  was  deposited  at  this 
place. 

As  before  stated,  the  supervision  and  control  of  the  dump- 
ing ground  was  delegated  to  the  health  commissioner,  who, 
through  his  officers  and  employes,  had  control  of  the  deposit 
of  waste  and  materials  brought  there,  and  were  also  charged 
with  the  prevention  of  combustion  and  spreading  of  fire.  Ttre 
greater  portion  of  the  material  deposited  upon  the  dumping^ 
ground  was  so  deposited  by  the  city  teams  connected  with 
the  street-cleaning  department. 

"We  think  that  the  evidence  in  this  case  clearly  establishes; 
the  fact  that  the  establishment  and  maintenance  of  this  dump- 
ing ground  was  for  the  convenience  and  benefit  of  the  inhab- 
itants of  the  city,  and  as  an  adjunct  to  the  street-cleaning^ 
department  of  the  city,  and  was  not  in  the  discharge  of  any 
public  duty  imposed  upon  the  city  by  the  state;  that  it  was 
local  and  special  in  its  character;  that  the  collection  and  de- 
posit of  such  material  as  the  evidence  ^''^  shows  was  depos- 
ited upon  the  dump  was  the  exercise  of  a  municipal  function 
by  the  city  in  its  private  and  corporate  capacity. 

The  overwhelming  weight  of  authority  is  to  the  effect  that 
the  superintendence  and  care  of  the  streets  and  alleys  of  a 
city,  and  all  that  directly  pertains  thereto,  are  peculiarly  in 
the  class  of  municipal  duties,  for  the  neglect  of  which  the 
city,  in  its  corporate  character,  is  liable. 

In  Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac.  705,  this  court 
held  that  an  implied  duty  rested  upon  the  city  to  keep  in  re- 
pair the  public  thoroughfares  within  its  limits,  for  the  neg- 
lect of  which  an  action  would  lie  against  the  city. 

In  Denver  v.  Peterson,  5  Colo.  App.  41,  36  Pac.  1111,  the 
city  was  held  liable  for  carelessness  in  the  operation  of  a. 
steam  roller  in  charge  of  the  board  of  public  works. 
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In  Denver  v.  Rhodes,  9  Colo.  554,  13  Pac.  729,  the  city  was 
held  liable  for  negligence  in  the  construction  of  a  public 
sewer,  and  it  is  manifest  that  the  disposition  of  the  sewage 
of  a  city  has  a  more  direct  influence  upon  the  health  of  the 
inhabitants  of  a  city  than  the  disposal  of  the  waste  found 
upon  its  streets  and  alleys. 

In  IMcAuliffe  v.  City  of  Victor,  15  Colo.  App.  337,  62 
Pac.  231,  it  is  said:  "Courts  have  gone  a  long  way  in  hold- 
ing cities  liable  for  the  negligent  acts  of  their  agents,  and  they 
are  always  holden  wherever  the  acts  which  are  done  or  per- 
mitted to  be  done  are  acts  for  the  benefit  ....  of  the  in- 
dividuals who  are  inhabitants  of  the  municipality.  It  is  on 
this  general  principle  that  a  city  is  held  liable  for  the  care 
of  its  streets  and  sidewalks,  for  negligence  or  carelessness  in 
the  construction  of  its  sewers  and  drains." 

Appellee  in  this  case  was  a  tenant  of  one  Porter  at  the 
time  of  the  fire.  Porter's  building  was  destroyed  by  the 
same  fire  which  destroyed  appellee's  ^'^'^  property.  In  the 
circuit  court  of  the  United  States  for  Colorado,  Porter  sued 
the  city  to  recover  damages  sustained.  Judgment  went  against 
the  city.  The  case  went  to  the  circuit  court  of  appeals  on 
error,  where  the  judgment  was  affirmed.  An  examination 
of  the  printed  transcript  of  the  record  and  briefs  filed  in 
the  latter  case  discloses  that  the  issues,  evidence  and  legal 
propositions  involved  were  substantially  the  same  as  in  the 
case  before  us.  The  opinion  of  the  court,  written  by  Judge 
Hook,  is  an  instructive,  and  exhaustive  examination  and  dis- 
cussion of  the  principles  and  authorities  there  and  here  in- 
volved. The  case  is  reported  in  126  Fed.  288,  61  C.  C.  A. 
168.  At  page  174  it  is  said:  "We  are  of  the  opinion  that 
in  the  case  before  us  the  removal  of  the  waste  and  refuse 
from  the  alleys  of  the  city  in  the  city  carti,  the  deposit  thereof 
upon  the  dumping  grounds  near  Porter's  premises,  and  the 
supervision  of  such  work  and  of  the  dump  itself,  were  of 
local  or  municipal  concern,  and  that  the  officers  and  employes 
of  the  health  department  of  the  city,  in  the  discharge  of  their 
duties  in  connection  with  such  work  and  supervision,  were 
acting  as  the  representatives  of  the  city,  for  whose  negligent 
acts  or  omissions  it  would  be  liable.  The  fact  that  part  of 
the  refuse  wasted  upon  the  dump  under  the  direction  of  the 
officers  stationed  there  was  hauled  in  private  vehicles  from 
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private  premises  leads  to  no  different  conclusion.  The  dump 
was  under  the  exclusive  control  of  those  officers,  and  they 
represented  the  local  or  corporate  interests  of  the  city  rather 
than  the  state  in  its  sovereign  capacity." 

And  again  at  page  173 :  "But  in  almost  all  affairs  of  purely 
local  concern  some  indirect  relation  may  be  traced  to  a  mat- 
ter of  health,  safety  or  other  subject  of  governmental  cog- 
nizance. The  test  is  not  that  of  casual  or  incidental  ^"^^  con- 
nection. If  the  duty  in  question  is  substantially  one  of  a 
local  or  corporate  nature,  the  city  cannot  escape  responsi- 
bility for  its  careful  performance  because  it  may  in  some  gen- 
eral way  also  relate  to  a  function  of  government." 

The  record  before  us  warrants  the  conclusion  that  in  this 
case  the  city  was  acting  in  its  private  and  corporate  capacity 
through  its  health  commissioner,  for  the  convenience  and  ben- 
efit of  its  inhabitants,  and  not  as  an  agent  of  the  state  in  the 
discharge  of  any  governmental  duty  imposed  upon  it. 

The  rule  here  announced  is  not  opposed  to  the  rule  an- 
nounced by  our  court  of  appeals  in  McAuliffe  v.  Victor,  15 
Colo.  App.  337,  62  Pac.  231,  and  Varaguth  v.  Denver,  19  Colo. 
App.  473,  76  Pac.  539.  In  the  former  case  the  court  held 
that  the  city  was  not  liable  for  the  negligence  of  a  police 
officer  in  the  discharge  of  a  purely  governmental  duty,  and 
in  the  latter  case,  that  the  city  was  not  liable  for  failure  to 
enforce  a  municipal  ordinance. 

It  follows  that  the  health  commissioner  and  his  officers, 
being  negligent  and  careless  in  the  performance  of  a  local 
and  municipal  duty,  the  city  is  liable  for  damage  occasioned 
by  such  negligence  and  carelessness. 

The  court  committed  no  error  in  refusing  to  give  the  re- 
quested instruction,  and  the  judgment  must  be  affirmed. 

Chief  Justice  Gabbert  and  Mr.  Justice  Gunter  concurring. 


The  Liability  of  Cities  for  the  Acts  of  Their  Agents  and  officers  ia 
the  subject  of  a  note  to  Goddard  v.  Harpswell,  30  Am.  St.  Rep.  376. 
The  general  rule  is  that  a  city  is  not  liable  for  acts  done  in  pursuance 
of  its  governmental  functions,  but  only  for  those  pertaining  to  its 
private  affairs:  Esberg  Cigar  Co.  v.  Portland,  34  Or.  282,  75  Am.  St. 
Kep.  651;  Rhobidas  v.  Concord,  70  N.  H.  90,  85  Am.  St.  Rep. 
604,  and  cases  cited  in  the  cross-reference  note  thereto.  If  a  city, 
in  the  exercise  of  its  police  power,  employs  a  person  to  cut  weeds  in 
mn  alley,  it  is  not  answerable  for  his  negligence  in  operating  a  mower, 
whereby  a  child  is  injured:  McFaddou  v.  Jewel,  119  Iowa,  321,  97  Am. 
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St.  Rep.  321;  and  a  city  is  not  liable  for  tbe  loss  of  private  property 
caused  by  sparks  from  a  steam  roller  used  by  its  officers  in  repairing 
streets:  Alberts  v,  Muskegon,  146  Mich.  210,  117  Am.  St.  Rep.  633.  If 
by  a  sewer  or  drain  a  city  conducts  water  upon  the  land  of  a  private 
owner,  doing  damage  thereto  and  causing  sickness  and  death  to  his 
family,  it  has  been  held  that  he  may  recover  for  the  injury  to  the 
property  only:  William*  v.  Greenville,  130  N.  C.  93,  89  Am.  St.  Eep. 
860. 


CASES 

IN  THE 

SUPKEME  COURT 

OF 

DELAWARE. 


QUEEN  ANNE'S  RAILROAD  COMPANY  v.  REED. 

[5  Penne.  (Del.)  226,  59  Atl.  860.] 

APPEAIj — Motion  for  Nonsuit— Review. — The  action  of  the 
trial  court  upon  'a  motion  for  a  nonsuit  is  not  reviewable  on  appeal, 
(p.  303.) 

NEGLIGENCE — Presumption  of,  from  Accident. — ^The  mere  fact 
of  an  accident  by  which  an  injury  is  sustained,  if  not  within  the  con- 
trol of  the  defendant,  does  not,  of  itself,  raise  a  presumption  of  negli- 
gence,    (p.  305.) 

NEGLIGENCE — Burden  of  Proof. — Plaintiff  must  both  allege 
and  prove  negligence  on  the  part  of  the  defendant  to  be  entitled  to  a 
recovery,  as  the  burden  of  proving  negligence  re»ts  upon  plaintiff. 
(p.  305.) 

NEGLIGENCE  is  Want  of  Ordinary  or  Reasonable  Care  in  re- 
spect to  that  which  it  is  the  duty  of  the  party  to  do  or  to  leave  undone. 
(p.  306.) 

NEGLIGENCE — How  Determined. — It  is  for  the  court  to  say 
whether  any  facts  have  been  established  by  sufficient  evidence  from 
which  negligence  can  be  reasonably  and  legitimately  inferred;  and  it 
is  for  the  jury  to  say  whether  from  those  facts,  when  submitted  to 
them,  negligence  ought  to  be  inferred,     (p.  306.) 

NEGLIGENCE — Failure  to  Prove — Nonsuit. — If  plaintiff  fails 
to  produce  any  evidence  of  negligence  on  the  part  of  defendant,  or 
if  no  fair  inference  of  negligence  can  be  drawn  from  the  evidence 
favorable  to  plaintiff,  the  court  must  nonsuit  the  plaintiff  or  direct  a 
verdict  for  the  defendant,     (p.  306.) 

NEGLIGENCE — When  Question  of  Fact. — ^Tf  there  is  any  evi- 
dence of  negligence  upon  which  the  jury  can  properly  find  a  verdict, 
or  if  the  conclusion  to  be  drawn  therefrom  is  debatable,  or  rests  in 
doubt,  though  the  facts  are  undisputed,  or  if  the  evidence  is  con- 
flicting in  regard  to  any  material  fact,  the  quostion  of  negligence  is 
one  of  fact  for  the  determination  of  the  jury.     (pp.  306,  307.) 

NEGLIGENCE,  CONTRIBUTORY.— Burden  of  Proof  to  estab 
lish  contributory  negligence  whenever  it  is  relied  upon  as  a  defense 
rests  upon  the  defendant,  but  proof  of  such  negligence  may  arise  out 
of  the  testimony  of  the  plaintiff  in  the  first  instance,     (p.  307.) 

NEGLIGENCE,  CONTRIBUTORY— When  Question  of  Fact.— 
The  court  will  not  decide  a  certain  act  to  constitute  contributory 
negligence  as  a  question  of  law,  although  the  weight  of  evidonco  nmy 
seem  to  bo  on  one  side  or  the  other,  if  the  testimony  is  conflicting,  or 

(301) 
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If  the  conclusion  to  be  drawn  therefrom  is  doubtful  or  uncertain. 
Under  such  circumstances  the  determination  of  the  question  clearly 
falls  within  the  province  of  the  jury.     (p.  307.) 

NEGLIGENCE,  CONTRIBUTORY— When  Question  of  Law.— r 
If  the  evidence  clearly  shows  contributory  negligence  proximately 
entering  into,  and  clearly  contributing  to,  the  accident,  at  the  time 
of  its  occurrence,  the  court  must  so  find,  as  a  matter  of  law.  (p. 
307.) 

RAILROADS — Crossings — Place  of  Danger — Notice  of. — The 
law  regards  a  railroad  crossing  as  a  place  of  danger,  and  its  presence 
is  notice  to  a  person  approaching  or  attempting  to  cross  it  of  the  dan- 
ger of  colliding  with  a  passing  train,     (p.  308.) 

RAILROADS — Crossings — Duty  to  Stop,  Look,  and  Listen — 
Contributory  Negligence. — A  person  approaching  a  railway  crossing  is 
required  to  stop,  look  and  listen  for  an  approaching  train  before 
venturing  to  cross,  and  if  he  fails  to  exercise  such  ordinary  care,  what- 
ever danger  he  could  thereby  have  discovered  and  avoided  he  incurs 
the  peril  of  if  he  proceeds,  and  for  an  injury  arising  under  such  fault, 
ho  is  without  a  remedy,  by  reason  of  his  contributory  negligence,  (p. 
308.) 

RAILROADS — Crossings — Obstructed  View  of — Duty  to  Stop, 
Look  and  Listen. — Although  the  view  of  the  railroad  is  obstructed  at  a 
crossing,  that  fact  does  not  relieve  the  traveler  from  the  duty  to  look 
and  listen  for  an  approaching  train,  whether  special  or  regular,  (p. 
308.) 

RAILROADS — Crossings. — ^Rights  of  Railways  at  highway 
crossings  are  superior  to  those  of  a  traveler  upon  the  highway,  (p. 
308.) 

RAILROADS — Crossings — Care  to  be  Used. — The  superior  right 
of  a  railway  company  at  a  highway  crossing  does  not  relieve  it  from 
reasonable  and  ordinary  caution  to  prevent  accidents,  and  the  degree 
of  care  necessary  may  be  affected  by  obstructions  which  prevent  the 
track  from  being  seen  as  the  train  approaches,     (p.  309.) 

RAILROADS — Crossings — Care  to  be  Used. — Both  the  traveler 
and  the  railroad  company  are  charged  with  the  same  degree  of  care 
at  a  highway  crossing,  the  one  to  avoid  being  injured,  and  the  other 
to  avoid  inflicting  injury,  and  the  care  to  be  exercised  by  each  must 
be  commensurate  with  the  risk  and  danger  involved,     (p.  309.) 

RAILROADS — Negligence  at  Crossings — Presumption. — A  per- 
son attempting  to  cross  a  railroad  track  at  a  highway  crossing,  and 
being  injured,  is  presumed  to  have  exercised  reasonable  and  ordinary 
care  in  doing  so,  and  if  he  was  negligent,  in  fact,  it  must  be  shown  by 
positive  evidence,  or  from  the  circumstances  attending  the  accident, 
(p.  309.) 

EVIDENCE— Credibility  of  Witnesses.— The  testimony  of  wit- 
nesses, without  qualification,  that  they  heard  a  certain  train  whistle 
at  a  highway  crossing  is  of  much  more  weight  than  those  who  merely 
say  that  they  did  not  hear  such  whistle,     (pp.  309,  310.) 

EVIDENCE — Credibility  of  Witness. — A  witness  may  be  in  any 
conceivable  attitude  of  attention  or  inattention,  which  will  give  his 
evidence  value,  or  leave  it  with  little  or  no  weight,     (p.  310.) 

NEGLIGENCE,  CONTRIBUTORY— Want  of  Care  at  Railioad 
Crossing. — A  total  absence  of  reasonable  care  and  caution  on  the  part 
of  a  traveler  in  approaching  a  railway  crossing,  in  making  no  effort 
to  ascertain  whether  a  train  is  approaching,  or  to  avoid  the  danger 
imminent  at  the  time  he  attempts  to  make  the  crossing,  is  contributory 
negligence,  which  bars  any  recovery  for  an  injury  received,     (p.  312.) 
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C.  W.  Cullen  and  A.  H.  Taylor,  for  the  plaintiff  in  error. 
R.  C.  White,  for  the  defendant  in  error. 

228  BOYCE,  J.  This  action  was  brought  in  the  superior 
court  for  Sussex  county  by  Mary  E.  Reed,  widow  of  John  W, 
Reed,  deceased,  the  defendant  in  error,  against  the  Queen 
Anne's  Railroad  Company,  the  plaintiff  in  error,  for  the  re- 
covery of  damages  for  death  of  the  said  John  W.  Reed,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant 
company.  The  real  contention  of  the  plaintiff  raised  under 
the  pleadings  and  the  evidence  being  that  the  whistle  was  not 
sounded  and  the  bell  was  not  rung,  if  at  all,  at  such  a  time 
and  place  as  to  give  due  and  proper  notice  of  the  approach 
of  the  locomotive  and  cars  attached,  and  that  the  said  loco- 
motive and  cars  were  moving  at  a  dangerous  rate  of  speed 
immediately  before  and  at  the  time  they  229  approached  and 
passed  over  the  crossing  at  which  the  accident  occurred.  There 
was  neither  allegation  nor  attempt  to  show  that  the  servants 
of  the  company  either  saw,  or,  in  the  exercise  of  reasonable 
care,  might  have  seen,  the  deceased  in  time  to  have  avoided 
the  accident;  nor  were  the  servants  charged  with  neglect  of 
duty  from  the  time  the  peril  of  the  deceased  was  seen,  or 
might  have  been  seen,  up  to  the  time  of  the  accident. 

When  the  plaintiff  had  rested  her  case  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  testimony  produced  by 
her  showed  either  (1)  that  the  injury  complained  of  was  the 
result  of  an  inevitable  accident,  or  (2)  that  the  deceased  was 
guilty  of  contributory  negligence.  The  court,  in  disposing 
of  the  motion,  said:  "Under  the  testimony,  this  is  a  very 
close  case;  but  as  it  stands  we  must  decline  to  grant  a  non- 
suit, and  will  let  you  go  to  the  jury."  It  may  be  said  here 
that  the  refusal  to  grant  the  nonsuit  is  not  before  this  court, 
because  under  our  decisions  the  action  of  the  court  upon  a 
motion  for  a  nonsuit  is  not  reviewable.  At  the  close  of  the 
case  the  defendant  presented  several  prayers  for  instructions, 
the  last  of  which  was  "That  the  court  instruct  the  jury  to 
render  a  verdict  for  the  defenclant."  The  case  was,  how- 
ever, submitted  to  the  jury  under  the  charge  of  the  court. 
There  are  several  assignments  of  error,  but  at  the  hearing  in 
this  court  counsel  for  the  defendant  confined  themselves  to 
the  last — "For  that  the  court  erred  in  refusing  to  charge  the 
jury  to  render  a  verdict  for  the  defendant  as  requested" — 
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it  being  contended  that  the  evidence  introduced  by  the  plain- 
tiff, and  not  affected  by  that  offered  by  the  defendant,  other- 
wise than  to  strengthen  it,  clearly  showed  that  the  defendant 
was  not  negligent  at  the  time  of  the  accident,  but,  on  the  con- 
trary, that  it  was  the  negligence  of  the  deceased  which  oc- 
casioned the  collision  and  his  death  at  the  crossing. 

A  very  short  time  before  the  accident,  which  occurred  be- 
tween the  hours  of  4  and  5  o'clock  in  the  afternoon,  on  the 
day  of  March,  A.  D.  1901,  the  deceased,  being  in  a  fall- 
top  carriage,  drawn  by  a  horse,  was  seen  driving  along  Fed- 
eral street,  toward  his  farm,  the  place  of  his  residence,  some 
distance,  in  a  ^^**  southerly  direction,  from  the  town  of  Mil- 
ton. In  his  attempt  to  pass  over  what  is  known  as  Federal 
street  crossing,  which  is  formed  by  the  intersection  of  said 
street  or  highway  and  the  tracks  of  the  defendant  company, 
an  engine  with  a  tender  and  a  passenger  coach  attached  col- 
lided with  the  carriage,  demolishing  it,  and  he  was,  it  appears, 
instantly  killed.  His  body  was  seen  very  soon  thereafter  ly- 
ing on  the  north  side  of  the  track,  about  one  hundred  and 
fifty  or  two  hundred  feet  westerly  of  the  crossing.  The  horse 
escaped  with  a  slight  injury.  The  track  of  the  defendant  com- 
pany is  laid  along  the  southern  edge  of  the  town,  in  a  sparsely 
settled  part  thereof,  and  extends  in  an  easterly  and  westerly 
direction.  The  train  was  a  special  which  had  come  from 
Lewes,  on  its  way  westward  to  Queenstown,  and  was  running, 
when  near  the  station,  which  is  seven  hundred  and  fifty-five 
feet, east  from  the  place  of  the  accident,  at  a  rate  of  speed 
varying,  under  the  evidence,  from  twenty-five  to  forty-five 
miles  an  hour.  The  station  was  located  adjacent  to  the  Chest- 
nut street  crossing,  and  at  a  short  distance  east  therefrom 
there  stood  a  small  tool-house.  The  freight-house  was  located 
w^est  of  the  station,  and  the  western  end  thereof  was  five  hun- 
dred and  thirty-eight  feet  from  the  Federal  street  crossing. 
A  warehouse  stood  a  very  short  distance  west  of  the  freight- 
house.  It  seems  that  all  these  buildings  were  on  the  north 
side  of  the  track,  between  the  latter  and  the  town.  On  the 
east  of  Federal  street  crossing,  a  distance  of  two  thousand 
feet  therefrom,  and  twelve  hundred  and  forty-eight  feet  from 
the  station,  there  was  a  branch,  crossed  by  what  several  of 
the  witnesses  called  the  trestle  work,  it  being  a  bridge,  which 
was  hidden  from  both  Chestnut  and  Federal  streets  by  a  woods, 
the  western  edge  of  which  was  five  hundred  and  seventy-five 
feet  from  the  Chestnut  street  crossing,  and  thirteen  hundred 
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and  thirty  feet  from  the  Federal  street  crossing.  At  the  time 
of  the  accident  several  of  the  witnesses,  mostly  for  the  plain- 
tiff, were  loading  cars  with  hickory  butts  on  a  sidetrack  or 
switch  some  fifty  or  seventy-five  yards  east  of  the  station. 
Blizzard  and  his  wife,  who,  as  well  as  the  other  persons  here- 
inafter named  in  this  statement,  being  witnesses  for  the  plain- 
tiff, were  at  ^^*  their  home  twenty  or  thirty  yards  south  of 
the  Federal  street  crossing;  Van  was  in  his  home,  located  on 
the  west  side  of  Federal  street,  about  two  hundred  feet  from 
the  crossing;  Simpler  was  at  his  home,  known  as  the  Oliver 
house,  .on  the  west  side  of  Federal  street,  about  two  hundred 
and  sixty-five  feet  from  the  crossing;  William  H.  Bailey  was 
likewise  at  his  home,  about  one  thousand  feet  west  and  abreast 
of  the  crossing  and  three  hundred  feet  from  the  track;  and 
King  was  on  Chestnut  street  in  a  wagon  going  toward  the 
station,  about  a  hundred  and  fifty  or  two  hundred  yards 
therefrom.  From  Van's  house,  on  the  east  side  of  the  street 
and  nearly  down  to  the  railroad,  there  was  a  row  of  trees, 
mostly  cedar,  eight  or  nine  in  all,  varying  from  six  to  twenty- 
four  feet  apart,  with  underbushes  and  briars,  six  to  eight 
feet  high,  growing  between  them  for  a  distance  of  about  forty 
feet  from  the  railroad  toward  the  house.  The  railroad,  as  it 
approached  the  crossing,  was  not  on  a  level  with  the  surround- 
ing country,  but  ran  through  a  cut  which  began  above  the 
freight-hou.se,  and  at  the  crossing  the  top  of  the  rail  was  three 
feet  below  the  level.  Federal  street  ran  along  the  western 
side  of  a  hill  or  elevation.  There  was  an  a.scent  from  the 
crossing  on  Federal  street  toward  the  town  for  a  distance  of 
two  hundred  and  fifty  feet  when  a  level  was  reached.  The 
highest  point  in  the  elevation  on  the  eastern  side  of  said  street, 
within  twenty  or  thirty  feet  of  the  center  of  the  railroad,  at 
the  crossing,  was  about  five  feet  above  the  top  of  the  rail. 
At  the  center  of  said  street,  one  hundred  and  twenty-five  feet 
distant  from  the  crossing,  the  highest  point  in  the  elevation, 
looking  toward  the  station,  was  said  to  be  about  six  feet. 

The  mere  fact  of  an  accident  by  which  an  injury  is  sus- 
tained, if  not  within  the  control  of  the  defendant,  does  not, 
in  itself,  raise  a  presumption  of  negligence:  Bahr  v.  Lombard, 
53  N.  J.  L.  233,  21  Atl.  190,  23  Atl.  167.  And  it  is  neces- 
sary that  the  plaintiff  should  have  both  alleged  and  proved 
Degligence,  on  the  part  of  the  defendant,  to  entitle  her  to  a 
Am.  St.  Rep.,  Vol.  119—20 
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recovery;  for  the  burden  of  proving  negligence  rests  upon 
the  plaintiff. 

*^*  Negligence  has  been  defined  to  be  the  want  of  ordi- 
nary or  reasonable  care  in  the  respect  of  that  which  it  is  the 
duty  of  the  party  to  do  or  leave  undone.  To  reach  a  de- 
termination of  what  negligence  is.  Judge  Cooley  in  his  work 
on  Torts  says :  * '  We  are  not  to  look  solely  at  a  man 's  acts  or 
his  failure  to  act ;  the  term  is  relative,  and  its  application  de- 
pends on  the  situation  of  the  parties,  and  the  degree  of  care 
and  vigilance  which  the  circumstances  reasonablj''  impose. 
That  the  degree  is  not  the  same  in  all  cases ;  it  may  var^'  ac- 
cording to  the  danger  involved  in  the  want  of  vigilance." 
He  further  adds:  "Negligence  in  a  legal  sense  is  no  more  nor 
less  than  this:  The  failure  to  observe,  for  the  protection  of 
the  interests  of  another  person,  that  degree  of  care,  precaution 
and  vigilance  which  the  circumstances  justly  demand,  whereby 
such  other  person  suffers  injury." 

Whether  there  was  any  negligence,  at  the  time  of  the  acci- 
dent, and  whose,  must  be  determined  from  the  evidence  un- 
der all  the  facts  and  circumstances  of  the  case.  It  is  for  the 
court  to  say  whether  any  facts  have  been  established  by  suf- 
ficient evidence  from  which  negligence  can  be  reasonably  and 
legitimately  inferred;  and  it  is  for  the  jury  to  say  whether 
from  those  facts,  when  submitted  to  them,  negligence  ought 
to  be  inferred:  Metropolitan  Ry.  Co.  v.  Jackson,  3  App.  Cas. 
193;  Creswell  v.  Wilmington  etc.  R.  R.  Co.,  2  Penne.  (Del.) 
210,  43  Atl.  629. 

If  the  plaintiff  fails  to  produce  any  evidence  of  negligence 
on  the  part  of  the  defendant,  or  if,  as  it  has  been  said,  no  fair 
inference  of  negligence  can  be  drawn  from  the  evidence 
favorable  to  the  plaintiff,  assuming  that  such  evidence  is  true, 
it  becomes  the  duty  of  the  court  to  nonsuit  the  plaintiff  or 
to  direct  a  verdict  for  the  defendant:  Commrs.  of  Marion. 
Co.  V.  Clark,  94  U.  S.  278,  24  L.  ed.  59 ;  Randall  v.  Baltimore 
etc.  R.  R.,  109  U.  S.  478,  3  Sup.  Ct.  Rep.  322,  27  L.  ed.  1003 ; 
Wheatley  v.  Philadelphia  etc.  R.  R.,  1  Marv.  (Del.)  305,  30 
Atl.  660;  Creswell  v.  Wilmington  etc.  R.  R.  Co.,  2  Penne. 
(Del.)  210,  43  Atl.  629;  TuUy  v.  Philadelphia  R.  R.  Co.,  2 
Penne.  (Del.)  537,  82  Am.  St.  Rep.  425,  47  Atl.  1019. 

*^^  If  there  is  any  evidence  of  negligence  upon  which  the 
jury  can  properly  find  a  verdict,  or  if  the  conclusion  to  be 
drawn  therefrom  is  debatable  or  rests  in  doubt,  though  the 
facts  are  undisputed,  or  if  the  evidence  is  conflicting  in  re- 
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gard  to  any  material  fact,  it  becomes  a  question  of  fact  for 
the  determination  of  the  jury:  Vinton  v.  Schwab,  32  Vt.  632; 
Pennsylvania  R.  R.  Co.  v.  Matthews,  36  N.  J.  L.  531 ;  Dela- 
ware etc.  R.  R.  Co.  V.  Shelton,  55  N.  J.  L.  342,  26  Atl.  937; 
Schofield"  V.  Chicago  etc.  R.  R.  Co..  114  U.  S.  615,  5  Sup.  Ct. 
Rep.  1125,  29  L.  ed.  224. 

Although  the  plaintiff  may  show  that  the  injury  complained 
of  was  in  consequence  of  the  negligence  of  the  defendant,  yet 
it  does  not  conclusively  determine  that  the  injury  was  legally 
attributable  to  such  negligence,  because  it  may  equally  ap- 
pear that  the  injury  was  due  to  the  fault  or  negligence  of  the 
person  injured.  This  brings  us  to  the  consideration  of  con- 
tributory negligence,  the  burden  of  establishing  which,  when- 
ever it  is  relied  upon  in  defense  of  the  action,  rests  upon  the 
defendant;  proof  of  such  negligence  may,  however,  arise  out 
of  the  testimony  of  the  plaintiff  in  the  first  instance. 

It  is  quite  impossible  to  lay  down  any  definite  rule  by 
which  to  determine  whether  the  question  of  contributory  neg- 
ligence is  to  be  found,  under  the  evidence,  as  a  conclusion  of 
law,  or  should  be  submitted  to  the  jury  as  a  question  of  fact. 
The  determination  of  the  question  must  necessarily  be  con- 
trolled by.  the  facts  and  circumstances  of  the  particular  case. 
And  the  court  will  not  decide  it  as  one  of  law,  although  the 
weight  of  the  evidence  may  seem  to  be  on  one  side  or  the 
other,  if  the  testimony  be  conflicting,  or  if  the  conclusion  to 
be  drawn  therefrom  is  doubtful  and  uncertain.  In  such  a 
case  the  court  will  not,  and  should  not,  attempt  to  weigh  and 
determine  the  effect  of  the  evidence  involved  in  the  issue  of 
fact.  For  under  such  circumstances  the  question  clearly  falls 
within  the  province  of  the  jury:  Pennsylvania  R.  R.  Co.  v. 
Middletown,  57  N.  J.  L.  154,  51  Am.  St.  Rep.  597,  31  Atl. 
616;  Penn.sylvania  R.  R.  Co.  v.  Matthews,  36  N.  J.  L.  531; 
Delaware  etc.  R.  R.  Co.  v.  Shelton,  55  N.  J.  L.  342,  26  Atl.  937. 

*^*  If,  however,  it  clearly  appears  from  the  evidence  that 
there  was  contributory  negligence,  proximately  entering  into 
and  contributing  to  the  accident,  at  the  time  of  its  occurrence, 
it  is  the  duty  of  the  court  to  so  find,  as  a  matter  of  law. 

In  short,  ordinarily  in  actions  for  personal  injuries,  the 
cases  are  exceptional  when  the  court  is  warranted  in  order- 
ing a  nonsuit,  or  directing  a  verdict  for  the  defendant;  and 
such  cases  are  confined  to  those  where  it  is  clearly  manifest 
as  a  conclusion  of  fact,  or  by  necessary  exclusive  inference, 
that  those  acts  which  the  law  regards  as  negligent  have  not 
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been  shown,  or  to  those  in  which  contributory  negligence  has 
been  shown:  Palys  v.  Erie  Ry.  Co.,  30  N.  J.  Eq.  604;  Pennsyl- 
vania R.  R.  Co.  V.  Righter,  42  N.  J.  L.  180. 

The  law  regards  a  railroad  crossing  as  a  place  of  danger. 
The  very  presence  of  such  a  crossing  is  notice  to  th6  person 
approaching  or  attempting  to  cross  it  of  the  danger  of  collid- 
ing with  a  passing  engine  or  train.  And  because  of  the  dan- 
ger, there  is  imposed  upon  such  person  the  duty  of  rea.son- 
able  care  and  caution,  and  the  reasonable  and  ordinary  use 
and  exercise  of  his  senses  of  sight  and  hearing  for  his  own 
and  others'  safety  and  protection;  and  he  is  required,  at 
least,  to  look  and  listen  for  an  approaching  engine  or  train 
before  venturing  to  cross  the  track.  And  if,  as  it  has  been 
said,  he  fails  to  exercise  such  ordinary  care,  whatever  danger 
he  could  thereby  have  discovered  and  avoided  he  incurs  the 
I)eril  thereof  if  he  proceeds,  and  for  an  injury  arising  under 
such  fault  he  is  left  without  remedy:  Pennsylvania  R.  R.  Co. 
V.  l\Iiddleton,  57  N.  J.  L.  154,  51  Am.  St.  Rep.  597,  31  Atl. 
616. 

In  Cooley  on  Torts,  at  page  680,  it  is  said :  * '  One  about  to 
cross  a  railway  track  by  the  public  highway,  where  the  lia- 
bility to  collision  is  great,  will  be  held  precluded,  by  his  con- 
tributory negligence,  from  a  recovery  for  an  injury,  if  he 
drives  upon  the  track  without  looking  for  an  approaching 
train,  even  though  the  railway  company  has  neglected  to 
sound  the  alarm  which  the  statute  requires  of  it  at  such 
places":  235  gee,  also,  Salter  v.  Utica  &  B.  R.  R.  Co.,  75  N. 
Y.  273 ;  Lake  Shore  &  M.  R.  R.  Co.  v.  Miller,  25  Mich.  274 : 
Allyn  V.  Boston  &  A.  R.  R.  Co.,  105  Mass.  77 ;  Cincinnati,  11. 
&  I.  R.  R.  Co.  V.  Butler,  103  Ind.  31,  2  N.  E.  138 ;  Penn.syl- 
vania  R.  R.  Co.  v.  Matthews,  36  N.  J.  L.  531. 

Although  the  view  of  the  road  is  obstructed,  that  fact  does 
not  relieve  the  traveler  from  the  obligation  to  look  and  listen 
for  an  approaching  train.  And  the  observance  of  this  legal 
duty  applies  as  well  to  a  special  as  a  regular  train :  Schofield 
V.  Chicago  etc.  R.  R.  Co.,  114  U.  S.  615,  5  Sup.  Ct.  Rep. 
1125,  29  L.  ed.  224.  The  very  fact  of  the  existence  of  such 
obstruction  and  particularly  when  it  is  known  to  the  trav- 
eler, imposes  additional  care  and  caution  upon  him  on  ap- 
proaching the  track :  Beach  on  Contributory  Negligence,  65. 

The  right  of  a  railway  company  at  a  highway  crossing  is 
superior  to  that  of  a  traveler  upon  the  highway.  Rapid 
transit  for  the  convenience  of  the  traveling  public  and  for 
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the  quick  transportation  of  freight  and  produce  necessarily 
make  this  so;  yet  this  superior  right  does  not  relieve  the 
company  from  reasonable  and  ordinary  caution  to  prevent 
accidents  at  such  crossings.  And  this  degree  of  care  may  be 
affected  by  obstructions  which  prevent  the  track  from  be- 
ing seen  as  a  train  approaches.  Both  the  traveler  and  the 
company  are  charged  with  the  same  degree  of  care— the  one 
to  avoid  being  injured,  and  the  other  to  avoid  inflicting  in- 
jury :  8  Am.  &  Eng.  Ency.  of  Law,  387. 

There  is  not  only  the  danger  incident  to  the  passing  and 
repassing  of  regular  trains  at  highway  crossings,  but,  in  the 
management  and  business  of  railroads,  trains  may  be  de- 
layed and  special  trains  are  liable  to  be  sent  out  at  any  mo- 
ment, and,  therefore,  the  danger  to  be  avoided  at  such  cross- 
ings calls  for  prudent  watchfulness  and  caution  on  the  part 
of  both  the  company  and  the  traveler;  for  the  want  of  care 
by  either  would  be  equally  liable  to  result  in  an  injury.  And 
the  care  of  each  must  be  commensurate  with  the  risk  and  dan- 
ger involved.  And  when  it  is  known  to  the  traveler  and  ser- 
vants of  the  company  that  a  crossing  is  very  dangerous  by 
reason  of  its  surroundings,  it  is  incumbent  upon  both  parties 
to  exercise  additional  care  and  caution. 

*^"  There  is  a  presumption,  quite  generally  recognized, 
that,  in  the  absence  of  direct  testimony  or  rebutting  circum- 
stances, a  person,  in  attempting  to  cross  a  railroad  track  at 
a  highway  crossing,  and  being  injured,  exercised  reasonable 
and  ordinary  care  in  doing  so.  If  negligence,  in  fact,  existed 
on  the  part  of  the  person  injured,  it  must  be  shown  by  positive 
evidence,  or  from  the  attending  circumstances  of  the  acci- 
dent: Pennsylvania  R.  R.  Co.  v.  Middleton,  57  N.  J.  L.  154, 
51  Am.  St.  Rep.  597,  31  Atl.  616. 

After  a  careful  examination  of  the  evidence,  it  conclusively 
appears  that  the  defendant  company  gave  notice  by  bell  and 
whistle  of  its  approach  to  the  crassing  at  which  the  accident 
occurred;  while,  it  is  true,  several  of  the  plaintiff's  witnesses 
were  near  enough  to  have  heard  the  whistle,  if  blown  for  the 
crossing,  at  or  near,  the  said  branch,  east  of  the  station,  yet 
they  did  not  hear  the  whistle,  or  if  they  did,  to  use  their  lan- 
guage, they  "did  not  pay  any  attention  to  it,"  or  "did  not 
take  any  account  of  it." 

Those  witnesses,  however,  failed  to  testify  affirmatively  and 
unqualifiedly  that  no  such  Avhistle  was  sounded.  On  the  other 
hand,  a  number  of  the  plaintiff's  witnesses  testified  without 
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qualification  that  they  heard  the  whistle  at  that  point.  The 
testimony  of  the  latter  witnesses  is,  of  course,  of  much  more 
weight  than  that  of  those  who  merely  say  they  did  not  hear 
the  whistle,  which  might  be  reasonably  attributable  to  want 
of  attention  at  the  time;  such  negative  testimony  is  usually 
of  very  little  value. 

Upon  this  point  it  was  said  in  the  case  of  Menard  v.  Bos- 
ton etc.  R.  R.,  150  Mass.  386,  23  N.  E.  214:  "Ordinarily  all 
that  a  witness  can  say,  in  such  a  case,  when  called  to  prove 
that  a  bell  was  rung,  is  that  he  did  not  hear  it.  Such  a  state- 
ment, with  no  accompanying  facts,  is  merely  negative,  and 
of  no  value  as  evidence.  But  attending  circumstances  may 
be  shown  which  make  the  statement  strong  affirmative  evi- 
dence. It  may  appear  that  all  the  attention  of  which  the 
witness  w^as  capable  was  concentrated  on  the  effort  to  ascer- 
tain whether  the  bell  was  rung,  and  his  failure  to  hear  it 
could  only  have  been  because  it  made  no  sound.  A  witness 
may  be  in  any  *^''  conceivable  attitude  of  attention  or  inat- 
tention, which  will  give  his  evidence  value,  or  leave  it  with 
little  or  no  weight." 

The  speed  of  the  train  was  variously  estimated  from  twenty- 
five  to  forty-five  miles  an  hour.  The  estimate  as  to  the  rate 
of  speed  of  a  passing  train  by  persons  standing  near  the  track 
at  the  time,  having  no  experience  or  training  in  that  respect,  is 
usually  very  inaccurate  and  untrustworthy.  It  does  not  ap- 
pear, however,  from  the  evidence  that  the  train  was  moving  at 
a  greater  rate  of  speed  than  is  usual  in  these  days  of  rapid 
transit,  where  there  is  no  restriction  by  statute -or  ordinance, 
and  where  no  special  dangers  are  to  be  apprehended. 

It  may  be  debatable  whether  the  evidence,  considered  in 
its  entirety,  discloses  any  negligence  on  the  part  of  the  de- 
fendant company;  and  yet  it  is  not  altogether  manifest  that 
there  was  such  an  entire  absence  of  negligence  as  to  have  made 
it  the  duty  of  the  court  to  take  the  case  from  the  considera- 
tion of  the  jury  on  that  ground.  Whether  there  was  or  was 
not  any  negligence  on  the  part  of  the  defendant  company,  it 
is  manifest  from  the  evidence  that  there  was  nothing  in  the 
conduct  of  the  defendant  company  which  in  any  way  relieved 
the  deceased  from  the  exercise  of  reasonable  and  ordinary  care 
in  approaching  the  crossing,  or  which  in  any  manner  af- 
fected him  in  the  control  of  his  actions  at  or  immediately  be- 
fore the  fatal  accident.  It  appeared  from  the  uncontradicted 
testimony  that  the  Federal  street  crossing  was  below  the  sur- 
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rounding  country;  that,  in  approaching  the  crossing,  there 
was  an  elevation  on  the  east  side  of  Federal  street  from  three 
to  six  feet,  and  likewise  on  the  same  side  of  the  street  there 
was  a  growth  of  trees,  bushes,  and  briars,  hereinbefore  more 
minutely  set  forth,  which  materially  obstructed  the  view  of 
the  railroad  in  the  direction  from  which  the  train  was  ap- 
proaching. It  further  appears  that  the  decedent  resided  in 
the  neighborhood,  and  frequently  traveled  along  the  said  road 
or  street,  and  over  the  crossing,  and  he  was  therefore  ac- 
quainted with  the  surroundings.  Under  these  circumstances 
it  was  obligatory  upon  him  to  use  a  higher  degree  of  care  and 
caution  than  would  have  been  necessary  in  traveling  upon  a 
highway  approaching  a  railroad  where  both  were  on  a  level 
with  the  ^^*  surrounding  country,  and  where  the  view  to  an 
approaching  train  was  clear  and  unobstructed.  While,  as  it 
has  already  been  said,  in  the  absence  of  evidence  to  the  con- 
trary, the  usual  presumption  is  that  one  approaching  a  rail- 
road has  exercised  due  care  and  caution,  in  this  case  the 
court  is  not  left  to  such  a  presumption  alone,  in  determin- 
ing the  question  of  the  diligence  or  negligence  of  the  deceased, 
as  we  have  the  uncontradicted  testimony  of  eye-witnesses  as 
to  his  conduct  immediately  before  and  at  the  time  of  the  ac- 
cident. Van,  a  witness  for  the  plaintiff,  who  lived  at  the 
time,  as  we  have  already  shown,  within  two  hundred  feet  of 
the  crossing,  saw  the  deceased  pass  in  front  of  his  window  as 
he  was  approaching  the  crossing  immediately  before  the  hap- 
pening of  the  accident.  This  witness  says:  "The  decedent 
was  going  very  slowly  when  he  passed  my  house — just  about 
jogging  along" — which  we  understand  to  mean  a  slow  trot. 
Witness  heard  the  train  blow  immediately  after  the  decedent 
had  passed  his  house.  The  blow  was  for  the  station  when  he 
first  heard  her  blow,  which  he  heard  very  plainly.  He  after- 
ward heard  the  whistle  blow  once  or  twice  very  sharp.  He 
went  out  to  see  whether  the  man  intended  to  get  across  or  not 
before  the  train  had  got  there.  Mr.  Reed  was  somewhere 
near  halfway,  after  he  came  out  on  hearing  the  sharp  blows, 
and  wa.s  in  his  sight  clear  until  the  engine  struck  him.  The 
horse  seemed  to  be  in  a  dead-level  run.  lie  did  not  see  him 
make  any  stop  at  all — kept  right  on  running.  He  jumped 
the  track  in  the  same  way  when  his  carriage  was  struck  by 
the  engine.  Did  not  see  him  look  to  either  side.  Witness  wa3 
a.sked :  "Did  you  see  him  look,  or  trying  to  listen,  when  you 
saw  him  out  of  your  window?     A.  No,  sir;  his  head  was 
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down.  Did  not  seem  to  be  taking  any  notice  at  all — sittinji: 
there."  This  witness  was  the  only  person  who  was  near  and 
saw  the  deceased  at  and  shortly  before  the  accident,  but  his 
testimonj^  in  respect  of  the  speed  at  which  he  was  going  is 
confirmed  by  two  witnesses  who  were  at  the  said  railroad 
switch,  east  of  the  station.  Elias  Bailj^  a  witness  for  the 
plaintiff,  said:  "I  am  like  Mr.  Carey.  We  happened  to  spy 
the  top  of  his  carriage  going  along  the  road.  Q.  IIow  long 
did  you  continue  to  look  at  it?  A.  Not  ^'"^^  verj^  long,  be- 
cause the  station  cut  it  out  of  our  sight.  Q.  Was  the  horse 
trotting  or  running?  A.  I  could  not  say  that.  It  was  go- 
ing along  a  good  gait — a  good  ordinary  gait."  Collins,  a 
witness  for  the  defendant,  said:  "I  saw  the  carriage.  I  did 
not  see  the  horse.  I  just  got  the  glimpse  of  the  carriage,  and 
some  one  said  there  was  a  horse  running  on  the  other  street. 
I  jumped  up  on  the  log  and- looked  across,  and  got  a  glimpse 
of  the  carriage.  It  was  somewhere  about  Van's  house,  I 
think,  or  somewhere  in  that  direction.  It  was  John  W.  Reed's 
horse  and  carriage.  I  could  not  tell  how  fast  the  carriage 
was  going  along.  They  said  it  was  running.  I  don't  just 
remember  who  it  was.  Some  of  them  called  my  attention. 
They  said,  'There  goes  a  horse  running.'  The  horse  had  got 
too  far  south,  and  behind  the  hill  and  those  bushes.  I  thought 
he  (Reed)  was  running  a  pretty  dangerous  risk  along  there, 
the  way  he  was  going  with  cars  coming  there." 

This  testimony  as  to  the  conduct  of  the  deceased  is  wholly 
without  contradiction.  The  reasonable  explanation  of  the 
increase  of  speed  when  the  deceased  was  within  one  hundred 
feet  of  the  railroad  crossing  is  that  he  then  became  conscious 
of  the  fact  that  a  train  was  approaching,  and  that  he  at- 
tempted thereby  to  clear  the  crossing  before  the  train  reached 
that  point.  If  this  was  so,  it  was  a  clear  case  of  negligence. 
He  might  have  stopped  or  turned  aside ;  but  if,  instead  of  do- 
ing so,  he  attempted  a  race  with  a  locomotive,  he  did  so  at 
his  own  risk,  and  the  defendant  company  is  not  responsible 
for  the  consequences  of  such  conduct.  Whether  the  speed  at 
which  he  is  proved  to  have  approached  the  crossing  did  or  did 
not  indicate  an  intention  to  cross  ahead  of  the  train,  it  cer- 
tainly shows  a  lack  of  that  care  and  caution  which  were  ob- 
ligatory upon  him  under  the  circumstances  at  that  time.  In- 
deed, it  seems  quite  inevitable  from  the  evidence  that  there 
was  a  total  absence  of  reasonable  care  and  caution  on  the  part 
of  the  deceased  in  approaching  the  crossing,  in  that  he  made 
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no  effort  whatever  to  ascertain  whether  a  train  was  approach- 
ing, or  to  avoid  the  danger  imminent  at  the  time  he  attempted 
to  make  the  crossing. 

240  "\Yg  aj,g  therefore  clearly  and  unanimously  of  the  opin- 
ion that  even  if  the  defendant  company  was  guilty  of  any  neg- 
ligence, which,  for  the  purposes  of  this  case,  it  is  not  neces- 
sary for  us  to  determine,  the  record  unmistakably  discloses 
that  the  deceased  was  himself  guilty  of  such  contributory 
negligence  as  defeats  the  right  to  recover  in  this  action. 

The  judgment  of  the  court  b?low  is  reversed. 


A  Person  about  to  Cross  a  Railroad  track  is  ordinarily  bound  to  stop,, 
look,  and  listen  for  approaching  trains:  Scott  v.  St.  Louis  etc.  Ry.  Co., 
79  Ark.  137,  116  Am.  St.  Rep.  67;  Butler  v.  Rockland  etc.  Ry.  Co.,  99 
Me.  149,  105  Am.  St.  Rep.  267,  and  cases  cited  in  the  cross-reference 
note  thereto;  Koch  v.  Southern  Cal.  Ry.  Co.,  148  Cal.  677,  113  Am, 
St.  Rep.  332.  As  to  the  presumption  of  due  care,  in  this  respect,  on 
the  part  of  travelers,  see  the  note  to  Chicago  etc.  Ry.  Co.  v.  Wilson, 
116  Am.  St.  Rop.  125.  The  presumption  of  negligence  arising  from  an 
accident  is  the  subject  of  a  note  to  Cincinnati  Traction  Co.  v.  Holzen- 
kamp,  113  Am.  St.  Rep.  986. 
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WALKER  V.  STATE. 

[127  Ga.  48,  56  S.  E.  113.] 

FORGERY — Sufficient  Uttering  to  Constitute. — An  allegation 
of  uttering  and  publishing  a  forged  instrument  is  proved  by  evidence 
that  the  prisoner  offered  to  pass  such  instrument  to  another  declaring 
or  asserting,  directly  or  indirectly,  by  words  or  actions,  that  it  was 
good,  although  such  offer  was  not  accepted,  nor  the  instrument  ex- 
hibited,    (p.  315.) 

FORGERY — ^Evidence  of. — On  a  trial  for  forgery,  it  is  com- 
petent for  the  prosecution  to  prove  that  immediately  before  the  date 
when  the  alleged  forged  check  was  cashed,  the  accused  was  without 
means  and  in  need  of  money,  and  that  immediately  thereafter  he  had 
a  considerable  sum  of  money  and  presented  a  ten  dollar  bill  in  pay- 
ment of  a  debt.     (p.  316.) 

G.  P.  Johnson  and  B.  P.  Leverett,  for  the  plaintiff  in  error, 

J.  E.  Pottle,  solicitor  general,  for  the  state. 

*»  BECK,  J.  1.  The  defendant  Walker  was  indicted  for 
the  offense  of  forgery,  one  of  the  counts  of  the  indictment 
charging  that  "said  Reuben  Walker  and  [a  codefendant]  did 
then  and  there  falsely  and  fraudulently  pass,  utter  and  pub- 
lish said  check  as  true,  well  knowing  that  the  same  was 
falsely  and  fraudulently  made,  signed,  forged  and  counter- 
feited." And  the  judge  charged  the  jury  the  law  applicable 
to  this  count  in  the  indictment.  The  movant  excepted  to  this 
portion  of  the  judge's  charge,  alleging  that  "there  was  no 
evidence  in  the  case  to  authorize  same,  and  it  gave  the  state 
the  benefit  of  a  theory  to  which  it  was  not  entitled  under 
the  evidence  in  the  case."  In  this  connection  Mr.  Wynn, 
a  witness  for  the  state,  testified  as  follows:  "I  was  in  the 
mercantile  business  in  the  early  part  of  the  year.  Reuben 
Walker  came  to  the  store  sometime  in  February.  He  came 
in  the  store  and  said  he  would  trade  some  if  he  could  get 

(314) 
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his  check  for  something  like  seventy  dollars  or  eighty  dollars 
cashed;  that  Mr.  Cook  [the  prosecutor]  had  sold  his  half 
of  the  cotton,  and  his  check  was  in  settlement  for  it.  This 
was  in  the  latter  part  of  February.  I  think  he  said  the 
amount  of  the  check  was  seventy-eight  dollars  or  seventy-nine 
dollars.  I  did  not  ask  to  see  it.  He  said  it  was  on  the  Bank 
of  Monticello,  and  that  Mr.  Cook  had  given  it  to  him  for  his 
half  of  the  cotton."  The  check  alleged  to  have  been  forged 
was  on  the  Bank  of  Monticello  for  the  sura  of  seventy-nine 
dollars  and  eighty-three  cents,  and  bore  the  date  of  Feb- 
ruary 27,  1906.  Mr.  Cook,  referred  to  in  the  above  testi- 
mony, swore :  *  *  I  never  gave  Reuben  Walker  a  check  in  my . 

life I  did  not  sign  them   [the  checks  alleged  to  liave 

been  forged],  nor  did  I  authorize  any  person  to  sign  them 

for  me I  think  the  writing  on  the  checks  looks  like 

Reuben  Walker's." 

The  sole  question  presented  in  the  first  six  grounds  of  the 
motion  for  a  new  trial  is  whether  or  not  this  testimony  shows 
an  uttering  and  publishing  of  the  check  in  question.  The 
portions  of  the  court's  charge  therein  complained  of  state  cor- 
rect principles  of  law,  and  it  is  only  necessary  to  determine 
whether  or  not  they  were  applicable  to  the  facts  in  the  case. 
Mr.  Bishop,  in  his"  work  on  Criminal  Law,  eighth  edition, 
volume  2,  section  605,  says:  "Since  the  offense  of  uttering  is 
an  attempt,  it  is  complete  when  the  forged  instrument  is 
offered;  an  acceptance  of  it  is  unnecessary To  com- 
plete the  offense,  there  must  be  a  representation  of  genuine- 
ness, but  ordinarily  this  is  implied  in  the  act  of  uttering." 
And  Mr.  Wharton,  in  his  work  on  Criminal  Law,  tenth 
edition,  volume  1,  section  703,  says:  "To  ^^  utter  and  pub- 
lish a  document  is  to  offer  directly  or  indirectly,  by  words 
or  actions,  such  document  as  good."  In  State  v.  Horner,  48 
Mo.  520,  the  court  says:  "The  law  is  well  and  definitely  set- 
tled that  the  words  'utter'  and  'uttering'  mean  substantially 
to  offer.  If  a  person  offers  another  a  thing — as,  for  instance, 
a  forged  instrument,  or  a  piece  of  counterfeit  coin  which  hf 
intends  to  pass  as  good — that  is  an  'uttering,'  whether  thf 
thing  offered  be  accepted  or  not ;  and  it  is  said  that  the  offer 
need  not  go  so  far  as  to  be  in  law  a  tender.  But  to  con- 
stitute an  uttering  there  must  be  a  complete  attempt  to  do 
the  particular  thing  which  the  law  forbids ;  though  there  may 
be  a  complete  conditional  uttering  as  well  as  any  other,  which 
will  be  criminal :  1  Bishop  on  Criminal  Law,  Ist  ed.,  sec.  185, 
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and  cases  cited  in  notes.  It  has  been  expressly  adjudicated 
that  the  allegation  of  uttering  and  publishing  is  proved  by 
evidence  that  the  prisoner  olTered  to  pass  the  instrument  to 
another  person,  declaring  or  asserting,  directly  or  indirectly, 
by  words  or  actions,  that  it  was  good:  Commonwealth  v. 
Searle,  2  Binn.  332,  4  Am.  Dec.  446 ;  United  States  v.  Mitchell, 
Bald.  C.  C.  367 ;  Rex  v.  Shukard,  Russ.  &  R.  200.  See,  also. 
Smith  V.  State,  20  Neb.  284,  57  Am.  Rep.  832,  29  N.  W.  923." 
Applying  the  above  rules  to  the  present  case,  we  think  that 
there  was  sufficient  evidence  to  require  the  issue  to  be  sub- 
mitted to  the  jury  under  proper  instructions  from  the  courts 
and  no  error  was  committed  in  so  doing. 

2.  The  only  other  assignment  of  error  which  it  is  necessary 
for  us  to  consider  here  is  contained  in  the  eighth  ground  of 
the  amended  motion,  which  complains  that  the  court  erred 
in  permitting  one  Mr.  McGauhej'  to  testify  that  on  or  about 
the  day  the  check  was  cashed,  this  defendant  presented  to 
him  a  ten  dollar  bill  in  payment  of  a  debt;  the  objection  to 
this  evidence  being  that  it  was  irrelevant.  The  court,  how- 
ever, did  not  err  in  admitting  this  evidence  in  connection  with 
facts  testified  to  by  other  witnesses,  which  showed  that  for 
some  time  immediately  preceding  the  date  said  check  was 
cashed  the  defendant  had  no  money  and'  was  unable  to  pay 
a  fine  in  the  recorder's  court,  whereas  immediately  after  the 
day  said  check  was  cashed  he  was  seen  in  possession  of  a 
considerable  sum  of  money,  and  paid  witness,  McGauhey, 
said  debt.  In  the  case  of  State  v.  Henderson,  29  W.  Va.  147, 
1  S.  E.  225,  the  court  held  that  "it  was  competent  in  this 
case  before  us  to  prove  that  he  in  whose  favor  the  alleged 
forged  receipt  was  drawn,  showing  the  •**  payment  by  him  of 
a  large  sum  of  money,  was  at  the  date  thereof  in  such  em- 
barrassed circumstances  that  it  is  improbable  that  he  could 
have  paid  so  large  a  sum.  The  evidence  was  competent,  and 
was  properly  allowed  to  go  to  the  jury,  to  be  by  them  weighed 
for  what  it  was  worth,  with  the  other  evidence  in  the  case." 
And  the  same  reason  applies  to  this  evidence  in  the  case  at 
bar. 

3.  The  evidence  in  this  case,  though  circumstantial,  was 
sufficient  to  authorize  the  verdict;  and  the  judge  having  ap- 
proved the  same,  it  should  be  allowed  to  stand. 

Judgment  affirmed. 

AU  the  justices  concur. 
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UTTERING  OF  FORGED  INSTRUMENT— WHEN  SUFFICIENT  TO 
SUSTAIN  CONVICTION. 
I.  Uttering  of  Forged  Instrument — What  Constitutes  Generally,  317. 
n.  Knowledge  of  Falsity  and  Intent  to  Defraud,  318. 
m.  Placing  of  Instrument  of  Record,  319. 
rv.  Pleading  of  Instrument,  320. 

I.    Uttering  of  Forged  Instrument — What  Constitutes  (Jenerally. 

To  utter  and  publish  an  instrument  alleged  to  have  been  forged  is 
to  declare  or  assert,  directly  or  indirectly,  by  words  or  actions,  that  it 
is  good,  and  proof  that  the  accused  has  done  this  will  sustain  a  con- 
viction: Foldcn  V.  State,  13  Neb.  328,  14  N.  W.  412.  The  offering  of 
a  forged  instrument,  with  the  representation  by  words  or  actions  that 
it  is  genuine,  is  an  uttering,  whether  the  paper  is  accepted  or  not: 
State  V.  Horner,  48  Mo.  520.  Offering  to  pass  a  forged  instrument, 
asserting  that  it  is  good,  constitutes  an  uttering,  although  the  in- 
strument is  not  accepted,  and  although  it  is  payable  to  the  order  of 
.a  third  person,  and  not  indorsed:  Smith  v.  State,  20  Neb.  284,  57  Am. 
Rep.  832,  29  N.  W.  923.  To  constitute  an  uttering  of  a  forged  in- 
strument, it  is  not  necessary  that  it  should  have  been  actually  received 
as  genuine  by  the  person  upon  whom  the  attempt  to  defraud  is  made; 
it  is  sufficient  if  it  be  offered  as  genuine,  or  declared  or  asserted  by 
words  or  actions  to  be  good;  and  to  utter  a  forged  instrument  is  to 
offer  it  whether  it  be  accepted  or  not:  People  v.  Caton,  25  Mich.  388. 
It  has,  however,  also  been  decided  that  the  crime  of  uttering  and  pub- 
lishing a  forged  instrument  is  not  complete  until  the  paper  is  trans- 
ferred and  comes  to  the  hands  or  possession  of  some  person  other  than 
the  accused,  his  agent  or  servant.  Hence,  where  a  note  with  forged 
iudorsements  is  sent  by  the  accused  by  mail  from  one  county  to  a 
person  in  another  county,  for  the  purpose  of  obtaining  credit  upon  it, 
tb«  crime  is  not  consummated  until  the  note  is  received,  and  the 
l>roper  place  of  trial  is  the  county  to  which  the  note  is  sent:  People  v. 
Rathbun,  21  Wend.  509. 

Ab  instances  of  what  may  constitute  an  uttering  of  a  forged  instru- 
ment, it  may  be  noted  that  if  a  person  signs  a  will  as  an  attesting 
witness,  knowing  it  to  be  forged,  and  aids  in  obtaining  its  admission 
to  probate  by  testifying  to  its  genuine  execution,  he  is  guilty  of  utter 
ing  it:  Corbett  v.  State,  5  Ohio  C.  C.  155.  Collecting  money  on 
forged  mortgage  notes  and  indorsing  the  payments  thereon  is  a  suffi- 
cient uttering,  whether  the  mortgage  itself  was  produced  at  the  time 
of  payment  or  not:  Perkins  v.  People,  27  Mich.  386.  If  a  person 
knowing  the  contents  of  a  forged  letter,  with  intent  to  obtain  money 
on  it,  delivers  it,  although  sealed,  to  the  clerk  of  the  person  to  whom 
it  is  addressed,  and  whum  he  supposes  to  be  authorized  to  open  it,  he  is 
guilty  of  uttering  it:  United  States  v.  Carter,  2  Cranch  C.  C.  243,  Fed. 
Cas.  No.  14,739.  If  a  defendant,  without  any  authority,  signs  his 
father's  name  to  an  urder,  and  with  it  obtains  money  from  a  bank, 
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be  is  guUty  of  uttering  and  publishing  a  forged  instrument,  although 
he  believed  that  his  father  would  pay  the  order  and  not  prosecute 
him:  Rose  v.  State,  80  Ark.  222,  96  S.  W.  996, 

An  attempt  to  utter  a  forged  instrument  by  delivery  to  an  agent 
or  co-conspirator,  with  a  design  that  such  agent  or  co-conspirator  shall 
utter  it,  is  not  complete  until  some  overt  act  is  done  by  the  latter  in 
uttering  it,  and  an  instruction  that  if  the  defendant  "delivered  the  in- 
strument to  anyone  knowing  it  to  be  forged,  with  intent  to  have 
it  uttered,  published,  and  passed  as  a  true  and  genuine  instrument 
with  intent  to  ckeat  and  defraud,"  he  is  guilty  of  uttering  a  forged 
instrument,  is  erroneous,  as  not  necessarily  including  any  overt  act 
toward  the  commission  of  the  crime:  People  v.  Compton,  123  Cal.  403, 
56  Pac.  44. 

n.  Knowledge  of  Falsity  and  Intent  to  Defraud. 
To  constitute  the  offense  of  uttering  and  publishing  a  forged  writ- 
ing it  is  necessary  that  there  be  an  intent  to  defraud,  and  a  knowl- 
edge of  the  falsity  of  the  document  on  the  part  of  the  accused:  Elsey 
V.  State,  47  Ark.  572,  2  S.  W.  337;  State  v.  Wills.  70  Minn.  403,  73 
N.  W.  177.  To  constitute  forgery  by  uttering  or  publishing  a  forged 
instrument  or  writing,  it  must  be  uttered  or  published  as  true,  and 
must  be  known  by  the  person  uttering  or  publishing  it  to  be  false, 
forged  or  counterfeited,  and  the  act  must  be  done  with  intent  to  pre- 
judice, damage  or  defraud  another:  State  v.  Murray,  72  S.  C.  508,  52 
S.  E.  189.  To  convict  a  person  of  uttering,  or  attempting  to  utter, 
as  true,  a  forged  writing,  it  must  be  shown  that  the  accused,  himself, 
uttered,  or  attempted  to  utter,  as  true,  the  forged  writing,  or  was 
present  at  the  time  such  forged  writing  was  uttered  or  attempted  to 
be  uttered,  by  some  other  person,  aiding  or  assisting  such  person  to 
utter  it  as  true.  It  must  also  be  further  shown  that  the  accused  knew 
at  the  time  that  such  writing  was  in  fact  forged,  and  that  such  utter- 
ing or  attempting  to  utter  was  made  or  done  bv  him  with  intent  to 
defraud.  But  any  assertion  or  declaration,  by  word  or  act,  directly 
or  indirectly,  that  the  forged  writing  is  good,  with  such  knowledge 
and  intent,  is  an  uttering  of  such  writing,  provided  such  assertion  or 
declaration  was  made  in  the  prosecution  of  the  purpose  of  obtaining 
the  money  mentioned  in  the  writing:  Chahoon  v.  Commonwealth,  20 
Gratt.  733;  Sands  v.  Commonwealth,  20  Gratt.  800.  Offering  for  sale 
and  selling  forged  notes,  knowing  them  to  be  forged,  and  that  the 
purchaser  buys  relying  upon  their  genuineness,  constitutes  a  sufficient 
representation  of  their  genuineness  to  constitute  an  uttering  and  pub- 
lishing: State  V.  Calkins,  73  Iowa,  128,  34  N.  W,  777.  Proof  of  the 
transfer  and  delivery  of  a  forged  note,  as  collateral  security  for  a  loan 
of  money,  with  knowledge  that  the  note  was  false  and  forged,  and 
with  an  intent  to  defraud,  is  sufficient  to  show  an  uttering  and  pass- 
ing of  the  forged  paper,  and  the  fact  that  the  bank  to  which  it  was 
passed  did  not  suffer  actual  loss,  nor  find  it  necessary  to  realize  on  the 
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collateral,  does  not  relieve  the  act  of  the  accused  of  its  criminal  char- 
acter: State  V.  Calhoun,  75  Kan.  259,  88  Pae.  1079.  The  presentation 
of  a  forged  draft  or  order  for  money  to  the  person  to  whom  it  pur- 
ports to  be  directed  for  payment  thereof,  knowing  it  to  be  false  and 
forged,  although  payment  is  refused,  and  the  draft  is  returned  to 
the  presenter,  is  an  uttering  and  publishing  of  a  forged  instrument: 
People  V.  Brigham,  2  Mich.  550.  Pledging  a  forged,  negotiable  bill 
of  exchange  as  security  for  the  payment  of  goods  taken  on  credit,  with 
knowledge  that  it  is  forged,  is  as  much  the  uttering  of  a  forged  in- 
strument, as  the  giving  of  it  in  payment:  Thurmond  v.  State,  25  Tex. 
App.  366,  8  S.  W.  473.  One  authorized  by  a  creditor  to  collect  a  debt 
has  no  authority,  on  receiving  from  the  debtor  in  payment  a  check 
payable  to  the  creditor,  to  indorse  such  creditor's  name,  and  a  person 
taking  the  check  with  knowledge  of  such  false  indorsement,  with  in- 
tent to  obtain  money  thereon,  based  on  such  indorsement,  and  who  docs 
obtain  money  thereon,  is  guilty  of  uttering  a  forged  check:  People  v. 
Mingey,  118  App.  Div.  652,  103  N.  Y.  Supp.  627.  One  who  forges  a 
check  and  presents  it  to  another  with  intent  to  obtain  money  on  it, 
and  thus  defraud  such  other,  is  guilty  of  uttering  and  publishing  a 
forged  instrument:  State  v.  Bigelow,  101  Iowa,  430,  70  N.  W.  600.  To 
sustain  an  indictment  for  uttering  a  forged  check,  knowing  it  to  be 
forged,  if  it  appears  that  the  accused  knew  that  the  check  was  false 
and  asserted  its  genuineness  for  the  purpose  of  getting  money,  it  is 
not  necessary  to  show  that  the  check  was  made  by  the  defendant,  or 
that  the  person  whom  the  defendant  sought  to  deceive  was  in  fact  mis- 
led: Commonwealth  v.  Bond,  188  Mass.  91,  74  N,  E.  293.  To  support  ai 
indictment  for  uttering  a  forged  instrument,  it  is  not  necessary  to 
show  that  the  defendant  obtained  anything  of  value,  as  the  offense 
consists  of  uttering  the  forged  instrument  knowingly  and  with  an  in- 
tent to  defraud:   State  v.  Phillips,  78  Mo.  49. 

III.  Placing  of  Instrument  of  Record- 
The  putting  of  a  forged  deed  of  real  estate  on  record  as  a  genuine 
deed  is  an  uttering  and  publishing  of  it,  and  proof  of  this  fact  will 
sustain  a  conviction  for  forgery:  Paige  v.  People,  3  Abb.  App.  Dec. 
439.  Putting  a  forged  deed  of  real  estate  on  record  is,  in  itself,  an  act 
of  uttering  and  publishing  it:  United  States  v.  Brooks,  3  McAr. 
(D.  C.)  315.  The  presenting  of  a  forged  deed  at  the  probate  office 
for  record  is  an  uttering  thereof:  Espalla  v.  State,  108  Ala.  38,  19 
South.  82. 

The  putting  of  a  forged  mortgage  on  record  is  also  a  sufficient  utter- 
ing of  it:  Perkins  v.  People,  27  Mich.  386.  A  sufficient  uttering  of  a 
forged  mortgage  is  shown  by  evidence  tending  to  prove  that  it  was 
|)laced  uiKin  record  by  a  person  other  than  the  mortgagee,  though  never 
delivered  to  the  latter,  if  the  object  of  placing  it  upon  record  was  to 
obtain  a  loan  from  him  and  to  othcnvise  defraud  him:  People  v.  Baker, 
100  Cal.  188,  38  Am.  St.  Kep.  276,  34  Pac.  649.     Leaving  a  forged 
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4ischarge  of  a  mortgage  collateral  to  notes,  which  it  secures,  in  the 
proper  office  for  record,  is  an  uttering  and  publishing  of  an  acquittance 
and  discharge  for  money:  People  v.  Swctland,  77  Mich.  53,  43  N. 
W.  779. 

IV.  Fleading  Instrument. 
Averring  a  forged  deed  in  a  pleading  as  a  genuine  deed  is  an  utter- 
ing and  publishing  of  it,  and  proof  of  this  fact  will  sustain  a  con- 
viction: Paige  V.  People,  3  Abb.  App.  Dec.  439.  The  bringing  of  a 
fluit,  as  counsel,  upon  a  forged  note,  recovering  judgment  thereon,  and 
the  filing  of  a  bill  to  enforce  such  judgment  and  the  payment  thereof 
out  of  real  estate  of  the  person  against  whom  the  note  is  forged, 
having  the  land  sold  and  receiving  the  proceeds,  all  with  knowledge 
that  such  note  was  a  forgery,  is  an  uttering  and  publishing  of  the 
forged  note  within  the  meaning  of  the  statute:  Chahoon  v.  Common- 
wealth, 20  Gratt.  J33. 


ELLINGTON  v.  HARRIS. 

[127  Ga.  85,  56  N.  E.  134.] 

EVIDENCE — Presumption  as  to  Law  of  Another  State. — The 

common  law  is  presumed  to  prevail  in  another  state,     (p.  321.) 

HUSBAND  AND  WIFE — Effect  of  Marriage  at  Common  Law  as 
to  Wife's  Chattels. — At  common  law,  marriage  amounts  to  an  absolute 
gift  to  the  husband  of  all  the  goods,  personal  chattels  and  personal 
estate,  of  which  the  wife  is  actually  or  beneficially  possessed  at  that 
time  in  her  own  right,     (p.  321.) 

HUSBAND  AND  WIFE— Husband's  Title  to  Chattels  of  Wife. 
If  title  to  the  personal  chattels  of  a  wife  has  vested  in  her  husband 
by  virtue  of  his  marital  rights,  they  remain  his  property  until  the 
title  thereto  is  devested  in  some  legal  method,     (pp.  321,  322.) 

HUSBAND  AND  WIFE— Chattels  of  Wife— Investment  of  Pro- 
ceeds of,  in  Land. — If  title  to  the  personal  chattels  of  the  wife  has 
vested  in  the  husband  by  virtue  of  his  marital  rights,  and  he  has  sold 
such  property  and  invested  the  proceeds  in  land,  taking  title  in  his 
own  name,  he  is  still  exercising  dominion  over  it  as  his  own,  and  if  no 
complete  gift  of  such  chattels  or  of  the  proceeds  to  the  wife  is  shown 
prior  to  the  investment  in  the  land,  the  husband  is  the  absolute  owner 
thereof,     (p.   322.) 

HUSBAND  AND  WIFE — Investment  of  Proceeds  of  Wife's 
Chattels  in  Land — Title  of  Husband  and  Divestment  Thereof. — If  land 
has  been  bought  by  the  husband  with  the  proceeds  of  property  ac- 
quired from  his  wife  by  virtue  of  his  marital  rights,  and  the  title 
thereto  taken  in  his  own  name,  without  prior  gift  of  such  property 
or  the  proceeds  thereof  to  his  wife,  the  land  becomes  the  absolute 
property  of  the  husband,  and  his  title  thereto  cannot  become  devested 
by  mere  admissions  made  from  time  to  time,  in  his  lifetime,  that  it 
belonged  to  himself  and  his  wife's  heir,  that  he  held  half  of  it  in 
.trust  for  such  heir,  or  the  like.     (p.  323.) 
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TRUSTS — EstaWishraent  by  Parol. — An  express  trust  must  be 
created  or  declared  in  writing,  and  cannot  be  established  by  parol 
evidence,     (p.  323.) 

G.  I.  Teasley  and  J.  P.  Brooke,  for  the  plaintiff  in  error. 

J.  Z.  Foster  and  P.  P.  Du  Pre,  for  the  defendant  in  error. 

»»  COBB,  P.  J.  J.  P.  Ellington,  as  administrator  of  T.  R. 
Ellington,  advertised  certain  land  for  sale  as  the  property  of 
his  intestate.  ^Mrs.  Nannie  Harris  interposed  a  claim  to  an 
undivided  half  interest  in  the  land.  At  the  trial  it  appeared 
that  the  intestate  died  in  possession  of  the  land,  and  that  the 
legal  title  to  the  same  was  in  him.  The  evidence  relied  on 
by  the  claimant  consisted  of  admissions  made  by  the  intes- 
tate, during  his  lifetime,  that  the  land  was  purchased  with 
money  belonging  to  the  wife;  that  during  her  lifetime  he  held 
it  for  her  benefit ;  and  that  after  her  death  he  held  it  for  the 
benefit  of  himself  and  the  claimant,  who  were  the  only  heirs 
of  the  wife.  There  was  also  evidence  that  at  the  time  of 
making  some  of  these  admissions  he  stated  that  he  married 
his  wife  in  South  Carolina,  and  that  at  the  time  of  her  mar- 
riage she  had  a  certain  sum  of  ***  money  and  articles  of  per- 
sonal property  of  which  he  took  possession,  and  that  the  land 
was  purchased  with  the  proceeds  of  the  property  of  his  wife. 
It  appeared  from  some  of  these  admissions  that  the  marriage 
of  the  intestate  took  place  in  1867,  and  that  he  removed  to 
Georgia  after  that  date,  bringing  with  him  the  personal  prop- 
erty above  referred  to.  The  jury  returned  a  verdict  in  favor 
of  the  claimant,  and  the  administrator  assigns  error  upon  the 
refusal  to  grant  a  new  trial. 

There  was  no  evidence  as  to  what  was  the  law  of  South 
Carolina.  The  presumption  is  that  the  common  law  prevailed 
at  the  time  of  the  marriage  of  the  intestate:  Massachusetts 
Life  Assn.  v.  Robinson,  104  Ga.  256,  30  S.  E.  918,  42  L.  R. 
A.  261;  Thomas  v.  Clarkson,  125  Ga.  78.  The  common  law, 
as  to  the  effect  of  marriage  upon  personal  chattels  of  the 
wife,  was  thus  stated  by  Judge  Nisbet,  in  Bell  v.  Bell,  1  Ga. 
637:  "At  coniiiion  law,  marriage  amounts  to  an  absolute  gift 
to  the  hasband  of  all  the  goods,  personal  chattels  and  per- 
sonal estate,  of  which  the  wife  is  actually  or  beneficially  pos- 
sessed at  that  time  in  her  own  right.  All  these  he  acquires 
an  absolute  property  in  and  dominion  over  by  the  marital 
right."  The  husband  needed  the  interposition  of  uo  court  to 
Am.  St.  Rep.,  Vol.  119—21 


322  American  State  Reports,  Vol.  119.      [Georgia, 

establish  his  claim  to  the  property  of  the  wife  in  possession, 
lie  took  it  free  from  any  right  of  survivorship;  he  might  dis- 
pose of  it  during  life  or  bequeath  it  at  his  death ;  and  if  he 
died  intestate,  it  went  to  his  personal  representatives.  A» 
to  choses  in  action  the  rule  was  different.  The  husband  did 
not  acquire  title  to  them  unless  they  were  reduced  to  pos- 
session during  coverture.  If,  at  the  time  of  the  marriage  of 
Ellington,  in  South  Carolina,  his  wife  was  in  possession  of  the 
money  and  personal  chattels  referred  to  in  his  admissions,, 
the  absolute  title  to  the  property  vested  in  him,  and  remained 
in  him  until  devested  in  some  method  provided  by  law.  He 
might  make  a  gift  of  this  property  to  his  wife,  but  anyone 
claiming  under  the  wife,  as  donee  from  him,  carried  the 
burden  of  showing  all  the  essentials  of  a  gift.  When  he  dis- 
posed of  this  property,  and  invested  the  proceeds  in  land,  and 
took  title  in  his  own  name,  he  was  still  exercising  dominion 
over  it  as  his  own;  and  if  no  complete  gift  of  the  chattels 
was  shown  prior  to  ^"^  the  investment  in  the  land,  then  he 
was  the  absolute  owner  of  the  land,  the  purchase  money  hav- 
ing been  paid  with  his  own  property. 

The  judge  instructed  the  jury,  in  effect,  that  it  was  im- 
material what  was  the  status  of  the  property  in  South  Caro- 
lina, provided  they  believed  that  the  intestate  had  dealt  with 
the  property  as  the  property  of  his  wife  after  the  same  was 
brought  into  Georgia.  The  mere  admission  by  the  intestate 
that  the  land  was  purchased  with  property  which  he  received 
from  his  wife  would  not  be  sufficient  to  make  out  a  case  in 
favor  of  the  claimant.  The  evidence  would  have  to  go  fur- 
ther and  show  that  the  husband  had  either  made  a  gift  of  the 
personal  qjiattels  to  the  wife  before  they  were  disposed  of 
and  the  proceeds  invested  in  the  land,  or  had  made  a  gift 
of  the  proceeds  before  that  time.  In  that  view  of  the  case 
what  the  status  of  the  property  was  at  the  time  it  was  brought 
into  Georgia  from  South  Carolina  was  material  to  the  case, 
and  the  instruction  of  the  judge  was  erroneous.  If  there  had 
been  no  gift  of  the  chattels  or  proceeds  arising  from  their  sale 
before  such  proceeds  were  invested  in  the  land,  then  the  land, 
at  the  time  it  was  purchased  and  the  title  taken  by  the  in- 
testate, was  the  absolute  property  of  the  husband.  If,  this 
is  the  truth  of  the  case,  then  his  title  to  the  land  cannot  be 
devested  by  mere  admissions,  made  from  time  to  time,  in  his 
lifetime,  that  it  belonged  to  himself  and  his  daughter,  that 
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he  held  half  of  it  in  trust  for  his  daughter,  and  the  like.  Title 
to  land  must  be  evidenced  by  writing,  and  declarations  of  the 
character  above  indicated  could  not  create  for  the  benefit  of 
the  daughter  an  express  trust  in  the  land,  for  such  trusts 
must  be  created  or  declared  in  writing:  Smith  v,  Williams, 
89  Ga.  9,  32  Am.  St.  Rep.  67,  15  S.  E.  130.  The  admissions 
relied  upon  by  the  claimant,  as  above  stated,  were  of  two 
classes:  1.  Simple  admissions  that  the  land  had  been  bought 
with  money  belonging  to  the  wife;  and  2.  That  the  land 
had  been  bought  with  the  proceeds  of  property  acquired  from 
the  wife  by  virtue  of  his  marital  rights.  On  another  trial 
the  jury  should  be  instructed  that  if  they  believe  from  the 
evidence  that  the  land  was  really  purchased  with  money  or 
property  which  belonged  to  the  wife  at  the  time  that  the  pur- 
chase was  made,  they  would  be  authorized  to  find  in  favor 
of  the  claimant;  but,  on  the  other  hand,  if  they  should  be- 
lieve that  the  land  was  purchased  with  money  or  chattels, 
title  to  which  the  intestate  had  obtained  by  virtue  of  his 
marital  rights,  under  the  law  of  ^  South  Carolina,  that  they 
would  not  be  authorized  to  find  for  the  claimant,  unless  they 
believe  that  the  intestate,  during  the  lifetime  of  his  wife, 
had  made  a  complete  gift  of  the  money  and  chattels,  or  the 
money  and  the  proceeds  of  the  sale  of  the  chattels,  prior  to 
the  time  that  the  land  was  purchased  and  paid  for  with  such 
proceeds. 
Judgment  reversed. 

All  the  justices  concur. 


The  'Respective  EigMs  of  Husband  and  Wife  in  their  personal  property 
acquired  by  them  by  their  marriage  are  determined  by  the  law  of 
the  place  of  their  matrimonial  domicile,  and  this,  in  the  absence  of 
any  contrary  intention,  ia  the  domicile  of  the  husband  at  the  time  of 
the  marriage:  Parrett  v.  Palmer,  8  Ind.  App.  356,  52  Am.  St.  Eep;  479; 
Birmingham  Water  Works  Co.  v.  Hume,  121  Ala.  168,  77  Am.  St.  Kep. 
43. 

The  Common  Law  is  Presumed  to  prevail  in  states  judicially  known  to 
be  of  common-law  origin:  Birmingham  Water  Works  Co.  v.  Hume. 
121  Ala.  168,  77  Am.  St.  Rep.  43;  but  not  in  those  states  and  countries 
wherein  English  institutions  have  not  been  adopted:  Banco  De  Sonora 
V.  Bankers'  Mut.  Casualty  Co.,  124  Iowa,  576,  104  Am.  St.  Eep.  367. 
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EVERETT  V.  TABOR. 

[127  Ga.  103,  56  S.  E.  123.] 

EQUITY — Change  of  Status  Pendente  Lite— Relief. — If,  upon 
the  final  hearing  of  a  petition  for  an  injunction,  it  appears  that  the 
equitable  relief  prayed  for  cannot  be  granted,  because  of  a  chancce  in 
the  status  brought  about  since  the  filing  of  the  action,  the  plaintiff 
may  be  awarded  damages  in  lieu  of  the  equitable  relief  sought,  (p. 
325.) 

EQUITY — Relief  Rendered  Necessary  by  Acts  Pendente 
Lite. — A  plaintiff  will  not  be  cast  out  of  a  court  of  equity  by  conduct 
of  the  defendant  subsequent  to  the  filing  of  the  suit,  which  renders 
it  impossible  to  grant  the  relief  originally  prayed  for,  but  in  an  ap- 
propriate case,  the  court  will  decree  damages  resulting  from  such  con- 
duct, though  recoverable  only  upon  facts  independent  of  those  pleaded 
in  the  original  suit.     (p.  32G.) 

EQUITY — Relief  Rendered  Necessary  by  Acts  Pendente  Lite. — 
Consummation  of  a  fraud  by  the  defendant  pending  the  suit,  render- 
ing impossible  the  specific  relief  sought,  will  not  deprive  a  court  of 
equity  of  jurisdiction  to  grant  other  relief  appropriate  to  the  changed 
status,     (p.  326.) 

N.  A.  Morris  and  A.  N.  Edwards,  for  the  plaintiff. 

D.  W.  Blair,  for  the  defendants. 

103  EVANS,  J.  Everett  filed  an  equitable  petition  afjainst 
Tabor  and  Hipp,  a  constable,  wherein  he  alleged  that  Tabor 
sued  him  in  a  justice's  court  and  obtained  a  judgment,  that 
Tabor  fraudulently  prevented  him  from  entering  an  appeal 
to  a  jury  in  that  court,  and  subsequently  caused  an  execution 
to  be  issued  and  levied  upon  his  property.  The  pra^^ers  of 
the  petition  were  for  process,  injunction,  and  general  relief. 
On  the  interlocutory  hearing  the  court  refused  a  temporary 
injunction,  and  this  judgment  was  affirmed  on  writ  of  error 
to  the  supreme  court.  See  Everett  v.  Tabor,  119  Ga.  128,  46 
S.  E.  72,  wherein  the  allegations  of  the  plaintiff's  petition 
are  fully  set  out.  Afterward  the  plaintiff  offered  to  amend 
his  petition  as  follows:  After  the  decision  of  the  trial  court 
was  affirmed,  "the  defendants  proceeded  to  advertise  for  sale 
the  property  ^^^  of  plaintiff",  described  in  said  petition,  to 
satisfy  the  fieri  facias  therein  described.  This  was  being  done 
and  the  sale  of  the  property  would  have  occurred  before  the 
tinal  hearing  could  be  had  on  said  case.  To  prevent  this  sale 
of  petitioner's  property,  on  the  seventh  day  of  January,  1904, 
petitioner  paid  off  said  fieri  facias,  which  amounted  to  one 
hundred  and  sixty-two  dollars  and  sixty-eight  cents";  and 


Dec.  1906.]  Everett  v.  Tabob.  325 

therefore  petitioner  "claims  that  by  reason  of  the  above-stated 
facts  and  the  facts  alleged  in  his  original  petition,  .... 
Tabor  has  injured  and  damaged  petitioner  in  the  sum  of  one 
hundred  and  sixty-two  dollars  and  sixty-eight  cents,  with 
seven  per  cent  interest  on  the  same  from  January  4,  1904. 
Wherefore,  in  lieu  of  the  prayer  for  injunction,  as  prayed  for 
in  the  original  petition,  petitioner  now  prays  that  he  recover 
as  damages  against  defendant,  T.  H.  Tabor,  said  sum  of  one 
hundred  and  sixty-two  dollars  and  sixty-eight  cents,  besides 
interest."  The  amendment  was  allowed  and  ordered  filed; 
whereupon  Tabor  orally  demurred  to  the  petition  as  amended, 
on  the  grounds  that  no  cause  of  action  was  set  out,  and  that 
the  original  petition  could  not  by  aniendment  be  changed, 
from  a  suit  for  injunction  into  an  action  for  damages.  The 
court  sustained  the  demurrer,  and  the  plaintiff  excepted. 

The  original  petition  was  for  relief  against  the  enforcement 
of  a  judgment  which  had  been  regularly  rendered  against  the 
losing  party,  who  had  a  meritorious  defense,  but  was  pre- 
vented by  the  fraud  of  the  other  party  from  entering  an  ap- 
peal. If  the  allegations  therein  were  true,  the  petitioner  was 
entitled  to  the  relief  prayed:  Everett  v.  Tabor,  119  Ga.  125, 
46  S.  E.  72.  So  the  real  question  for  determination  now  is, 
Did  the  amendment  introduce  a  different  cause  of  action 
from  that  alleged  in  the  original  petition?  The  amendment 
set  up  facts  transpiring  after  the  filing  of  the  suit,  and  was  in 
the  nature  of  a  supplemental  bill.  It  appears  from  the 
amendment  that  the  plaintiff  cannot  now  be  afforded  thfr 
relief  of  injunction,  since  the  executions  have  been  paid. 
The  amendment  discloses  that  payment  of  the  execution  was 
not  made  voluntarily,  but  in  order  to  release  the  plaintiff's 
property  from  seizure  under  the  executions,  and  to  prevent 
its  sale  by  the  constable:  Civ.  Code,  sec.  3723;  First  Nat.  Bank 
v.  Americu.s,  68  Ga.  119,  45  Am.  Rep.  476.  Under  the  Eng- 
lish ef[uity  practice,  matters  transpiring  after  the  filing  of  a 
bill  in  equity  were  available  by  way  of  a  supplemental  bill; 
under  our  procedure,  no  supplemental  petition  need  be  filed, 
but  all  such  matters  may  be  set  up  by  way  of  amendment: 
Civ.  Code,  sec.  4969.  It  is  well  settled  that  if,  upon  the  final 
hearing  *•**  of  a  petition  for  injunction,  it  appears  that  the 
equitable  relief  prayed  for  cannot  be  granted,  because  of  a 
change  in  the  status,  brought  about  since  the  filing  of  the 
action,  the  plaintiff  may  be  awarded  damages  in  lieu  of  the 
equitable  relief  sought.     Under  our  system  of  pleading,  which 
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allows  a  joinder  of  equitable  and  legal  causes  in  the  same 
action,  a  plaintiff  may  abandon  his  equitable  cause  and  in- 
sist on  his  purely  legal  remedy.  In  such  a  case,  where  he 
elects  to  recover  damages,  ordinarily  he  is  limited  to  the 
damages  flowing  from  acts  committed  prior  to  the  suit,  and 
cannot  by  amendment  bring  into  the  case  occurrences  subse- 
quent to  the  suit  as  a  basis  for  damages.  This  general  rule 
is  not  applicable  to  a  cause  of  action  purely  equitable  in  its 
nature,  where  the  damages  claimed  from  happenings  subse- 
quent to  the  filing  of  the  petition  cannot  be  recovered  inde- 
pendently of  the  original  equity  in  the  petition,  and  which 
are  dependent  upon  and  consequential  from  such  equity.  The 
suitor  will  not  be  casi^  out  of  a  court  of  equity  by  conduct  of 
the  defendant  subsequent  to  the  filing  of  the  suit  which  ren- 
ders it  impossible  to  grant  the  relief  originally  prayed,  but 
in  an  appropriate  case  the  court  will  decree  damages  result- 
ing from  such  conduct  which  cannot  be  recovered  independ- 
ently of  the  facts  pleaded  in  the  original  suit:  Ivey  v.  Georgia 
etc.  R.  Co.,  84  Ga.  536,  11  S.  E.  128 ;  lUges  v.  Dexter,  73  Ga. 
362.  When  the  defendant  Tabor  was  successful  in  defeat- 
ing the  grant  of  a  temporary  injunction,  he  had  his  election 
to  either  press  his  executions  to  sale  or  to  await  the  final  de- 
termination of  the  controversy  between  himself  and  the  plain- 
tiff. If  the  plaintiff  had  been  unable  or  had  refused  to  pay 
the  executions  and  a  sale  of  his  property  was  had  thereunder, 
he  would  still  have  been  entitled  to  press  his  case  before  a 
jury;  and  if  he  succeeded  in  establishing  the  fraud  as  alleged, 
he  could  have  recovered  such  damages  as  resulted  from  the 
consummation  of  the  fraud  in  subjecting  his  property  to  seiz- 
ure and  sale.  The  enforced  payment  of  the  executions  by 
the  plaintiff  fixed  the  measure  of  his  damages,  in  the  event 
he  established  his  right  to  prevail  in  the  pending  suit.  This 
view  is  borne  out  by  what  is  said  by  McCay,  J.,  in  Sharpe 
v.  Kennedy,  51  Ga.  257,  The  matters  set  up  in  the  amend- 
ment were  germane  to  the  cause  of  action  alleged  in  the  orig- 
inal petition,  and  the  court  erred  in  dismissing  the  action. 
Judgment  reversed. 

AH  the  justices  concur. 


A  Court  of  Equity  Which  has  Acquired  Jurisdiction  of  a  cause  for 
any  purpose  will  usually  retain  it  to  do  complete  justice  between  the 
parties,  even  to  applying  legal  remedies:  Dickinson  v.  Arkansas  City 
Imp.  Co.,  77  Ark.  570',  113  Am.  St.  Eep.  170;  Vaught  v.  Meador,  99  Va. 
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569,  86  Am.  St.  Eep.  908;  Hazen  ▼.  Webb,  65  Kan.  38,  93  Am.  St.  Rep. 
276;  note  to  Deepwater  Ey.  Co.  v.  Motter,  116  Am.  St.  Rep.  877.  It 
cannot  be  ousted  of  jurisdiction  simply  because  in  the  development 
of  legal  means  redress  becomes  attainable  at  law;  Smithson  v.  Smith- 
son,  37  Neb.  525,  40  Am.  St.  Rep.  504;  Herring  v.  Wilton,  lOG  Va. 
171,  117  Am.  St.  Eep.  997. 


GEORGIA  RAILROAD   AND  BANKING   COMPANTT  v. 

HAAS. 

[127  Ga.  187,  56  S.  E.  313.] 

CONTRACTS — Forfeitures — Notice. — If  a  provision  for  a  for- 
feiture contained  in  a  contract  is  dependent  upon  the  giving  of  a 
certain  written  notice,  and  it  be  such  that  it  can  be  enforced,  it  must 
appear  that  the  notice  was  given  in  compliance  with  the  contract  both 
as  to  time  and  contents,  and  that  default  has  occurred,     (p.  329.) 

RAILROADS — ^Rails  as  Fixtures — Abandonment  of  Track. — A 
land  owner  from  whom  a  railroad  right  of  way  has  been  obtained 
cannot  claim  the  rails  and  fastenings  laid  for  the  purpose  of  operating 
the  road  as  being  fixtures  forming  part  of  the  land  itself  and  not 
removable  by  the  railroad  company  or  its  transferee,  in  the  absence 
of  evidence  on  the  part  of  the  latter  to  abandon  to  the  land  owner 
such  rails  and  fastenings,     (p.  330.) 

CARRI£RS — Wrongful  Delivery  of  Goods. — A  carrier  has  no 
right  to  refuse  to  recognize  the  demand  of  the  true  owner  of  prop- 
erty, made  while  such  property  is  in  the  carrier's  possession  and  duly 
pressed,  and  carry  it  away  and  deliver  it  to  a  person  who  does  not 
own  it,  or  to  his  order,  merely  because  the  carrier  received  it  from 
such  person  as  consignor.  By  such  act  the  carrier  renders  himself 
liable,     (p.  331.) 

CARRIERS — Right  of  Owner  of  Property  to  Reclaim  It  When 
Shipped  by  Another. — If  one  not  the  owner  of  property  delivers  it  to 
a  carrier  for  shipment,  the  true  owner,  who  is  not  a  party  to  the  con- 
tract of  shipment,  may,  while  the  property  is  in  the  possession  of 
the  carrier,  demand  and  reclaim  it,  and,  upon  refusal,  enforce  his 
demand  by  suit.     (p.  332.) 

CORPORATIONS — Sale  of  Franchise  as  Relief  from  Liab.lity. — 
A  corporation  charged  with  a  duty  to  the  public  cannot,  by  sale"  or 
otherwise,  dispose  of  its  property  or  franchises  so  as  to  relieve  itself 
from  liability  for  acts  done  or  omitted  without  legislative  sanction 
expressly  exemjiting  it  from  liability,     (pp.  332,  333.) 

BAILROADS—Iiease  of— LiablUty.— If  a  railroad  comjiany 
makes  a  lease  to,  or  licenses  another  to  exercise  its  franchises,  in  whole 
or  in  part,  without  express  legislative  authority,  it  remains  liable  for 
the  acts  of  the  lessee  or  licensee  in  such  operation,      (p.  333.) 

RAILROADS — Leace  of  Franchise — Conversion — Liability  of 
Lessor. — If  the  lessee  of  a  railroad  company's  property  and  fran- 
chises, while  in  the  operation  of  the  road  as  a  common  carrier,  com- 
mits a  conversion  of  property,  the  lessor  is  liable  therefor,  (pp.  333, 
334.) 

RAILROADS — Lease  of — Act  of  Lessee — Pleading. — In  an  ac- 
tion against  a  railroad  company  to  recover  for  the  act  of  its  lessee^ 
it  is  the  better  pleading  to  alltge  whether  tlio  act  complained  of  was 
eommittcd  by  the  lessee  or  by  the  lessor,     (p.  338.) 
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Alexander  &  Powers  and  S.  McDaniel,  for  the  plaintiff  in 
error. 

"Westmoreland  Brothers,  for  the  defendant  in  error. 

*®®  LUMPKIN,  J.  For  the  purpose  of  aiding  in  the  con- 
struction of  a  contemplated  suburban  electric  railway,  certain 
land  owners  made  donations  of  land  and  gave  rights  of  way. 
The  company  entered  into  a  written  agreement  with  some 
of  them,  which  contained  the  following  among  other  pro- 
visions: "It  is  further  agreed  and  understood  between  the 
parties  to  this  contract,  that  in  case  said  railroad  company 
fails  and  refuses  to  comply  with  its  part  of  this  contract 
in  operating  said  railroad  after  the  same  is  built,  and  con- 
tinues to  fail  and  refuse  to  comply  with  the  same  after  having 
been  given  thirty  days'  notice  by  said  Southern  Land  &  Loan 
Co.,  or  by  Mrs.  Leila  L.  Sisson  or  L.  M.  Cassels  as  far  as 
the  frontage  of  the  abutting  property  of  said  Sisson  &  Cassels 
is  concerned,  they  having  contributed  to  thQ  furnishing  of 
the  street  or  way  and  the  donation  hereinbefore  mentioned, 
in  writing,  directing  it  to  comply  with  said  contract,  then  the 
part  of  said  Electric  Company  and  other  improvements  built 
upon  the  ^**®  route  furnished  by  said  Southern  Land  &  Loan 
Co.,  or  along  the  present  frontage  of  the  property  of  said 
Sisson  or  said  Cassels  on  said  line,  shall  be  forfeited  to  said 
Southern  Land  &  Loan  Co.,  where  it  owns  the  entire  frontage 
along  said  route,  or  to  said  company  and  said  Sisson  or  to 
said  company  and  said  Cassels,  respectively,  where  such  par- 
ties have  contributed  to  the  furnishing  of  said  route  as  afore- 
said, in  proportion  to  their  frontage  along  the  route  of  said 
car  line,  or  to  such  person  as  it  or  they,  jointly  or  severally, 
may  designate,  and  it  or  its  agents,  or  they  and  their  assigns, 
shall  have  the  right  to  take  charge  of  same  and  operate  it, 
sell  or  do  whatever  they  may  choose  to  do  with  the  same." 
This  was  not  recorded.  Other  land  owners  had  with  this 
company  verbal  agreements  of  a  similar  character.  The  main 
line  of  the  road  and  an  extension  or  branch  were  each  cov- 
ered by  a  mortgage,  and  upon  foreclosure  were  sold  sep- 
arately. The  purchaser  of  the  extension  or  branch  conveyed 
it  to  the  present  plaintiff.  The  extension  was  built  passing 
under  the  Georgia  railroad,  and  a  temporary  culvert  con- 
structed, with  an  agreement  that  a  permanent  structure  should 
be  erected,  which  was  not  done.     The  court  ordering  the  sale 
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placed  upon  the  purchaser  at  foreclosure  sale  the  duty  of 
building  the  permanent  culvert;  but  he  declined  to  do  so  on 
account  of  the  expense.  Thereupon  the  Georgia  Railroad  and 
Banking  Company  filled  up  the  opening  with  dirt,  and  the 
cars  could  not  pass  under  its  track.  The  purchaser  deter- 
mined to  remove  the  track,  but  was  stopped  by  temporary  re- 
straining orders  at  the  instance  of  property  owners  along 
the  extension.  The  suits  have  never  been  disposed  of.  The 
same  property  owners,  except  one,  then  took  up  the  rails  along 
and  through  their  lands,  sold  them  to  a  third  party,  and  in- 
tended to  ship  them  away.  For  this  purpose  the  rails  were 
loaded  on  cars  of  the  defendant  and  were  consigned  to  the 
shippers'  order,  deliverable  at  a  distant  point.  Neither  the 
railroad  company  nor  its  lessees  knew  of  the  injunction  pro- 
ceedings, nor  anything  as  to  the  title  to  the  rails  or  whence 
they  came,  but  accepted  them  in  the  ordinary  course  of  busi- 
ness. The  Georgia  Railroad  and  Banking  Company  had 
leased  out  its  line,  and  by  agsignment  two  companies  became 
the  lessees,  and  are  operating  the  road  under  the  name  of  the 
Georgia  Railroad  Company.  The  rails  being  loaded  on  the 
defendant's  cars  and  standing  on  its  tracks,  the  plaintiff,  who 
held  by  conveyance  under  the  purchaser  at  foreclosure  sale, 
served  the  local  agent  of  *®**  the  lessees  with  a  written  de- 
mand therefor,  directed  to  defendant,  which  being  refused, 
the  plaintiff  brought  an  action  in  trover.  A  money  verdict 
was  rendered  for  the  plaintiff.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  the  defendant  excepted. 

1-3.  It  does  not  appear  from  the  agreed  statement  of  facts 
in  the' record  that  the  land  owners  gave  the  thirty  days' 
written  notice  provided  by  the  contract  as  a  condition  prece- 
dent to  exercising  the  right  to  take  charge  of  the  branch  road 
on  default  of  compliance  by  the  railroad  company.  They 
did  obtain  a  restraining  order  to  prevent  the  purchaser  or  his 
transferee  from  tearing  up  the  rails;  and  then  proceeded 
themselves  to  do  the  tearing  up  while  the  case  was  pending. 
"Where  a  forfeiture  is  dependent  upon  the  giving  of  a  certain 
written  notice,  if  it  be  such  as  can  be  enforced,  it  must 
appear  that  the  notice  was  given  in  compliance  with  the  con- 
tract both  as  to  time  and  contents,  and  that  the  default  oc- 
curred. Considered  from  the  standpoint  of  a  condition  sub- 
sequent by  contract,  there  was  no  forfeiture.  Moreover,  the 
condition  was  not  in  the  deeds,  but  as  to  some  of  the  grantors 
apparently   in   a  separate   paper  unrecorded,  of  which  the 
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mortgagee  and  purchaser  are  not  shown  to  have  had  notice; 
and  as  to  others  it  rested  merely  in  parol.  The  railroad  com- 
pany, not  the  land  owners,  was  in  possession  of  the  right  of 
M  ay,  and  its  possession  gave  no  notice  of  any  such  condition 
or  agreement. 

If  there  was  no  forfeiture  by  virtue  of  the  contract,  was 
-there  a  forfeiture  by  abandonment?  In  Carr  v.  Georgia  R. 
R.,  74  Ga.  73,  the  deed  contained  an  agreement  for  a  reversion 
on  the  termination  of  a  particular  use.  In  Wright  v.  Du- 
Bignon,  114  Ga.  765,  40  S.  E.  747,  57  L.  R.  A.  669,  a  tenant 
nought  to  remove  a  servant's  room,  metallic  gutters  and  water- 
pipes  laid  under  the  ground.  In  Richards  v.  Gilbert,  116  Ga. 
.382,  42  S.  E.  715,  counters,  tables,  etc.,  were  held  not  to  be 
covered  by  a  mortgage  of  realty,  it  being  agreed  that  they 
'.should  not  be  so.  The  distinction  between  these  cases  and 
the  one  at  bar  is  easily  seen.  In  Charleston  &  N.  C.  Ry.  Co. 
-v.  Hughes,  105  Ga.  1,  70  Am.  St.  Rep.  17,  30  S.  E.  972,  where 
,a  life  tenant  had  made  a  conveyance  of  land  to  a  railroad 
.company,  and  rails  and  ties  forming  a  part  of  its  line  of 
railroad  had  been  placed  on  such  land,  upon  the  death  of  the 
^life  tenant  it  was  held  that  the  remainderman  could  not,  in  an 
****  equitable  proceeding,  eject  the  company  and  claim  the 
rails,  ties,  etc.;  but  the  railroad  company  could  remove  them, 
or  pay  for  the  land,  not  including  them.  In  the  case  now 
before  us  there  is  no  evidence  of  any  intention  on  the  part  of 
the  purchaser  to  abandon  to  the  land  owners  the  rails  and 
fastenings,  and  the  doctrine  of  the  abandonment  of  trade  fix- 
tures has  no  application.  There  may  have  been  an  intention 
to  take  up  the  rails  and  then  abandon  the  land,  but  th^  effort 
to  remove  the  rails  directly  negatives  any  intention  to  abandon 
them.  This  is  not  a  question  of  whether  a  quasi  public  cor- 
poration can  abandon  its  franchises  or  cease  to  operate  them 
at  will ;  but  a  claim  that  the  track  and  roadbed  had  both  been 
abandoned  and  reverted  to  the  original  owners  of  the  land, 
and  that  the  rails  were  such  a  part  of  the  realty  that  they 
could  not  be  removed  by  the  purchaser  at  foreclosure  sale  or 
his  transferee:  See,  on  this  subject,  Elliott  on  Railroads,  sec. 
998,  p.  1447 ;  Wagner  v.  Cleveland  &  T.  R.  Co.,  22  Ohio  St. 
563,  10  Am.  Rep.  770 ;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
706 ;  McNair  v.  Rochester  R.  Co.,  14  N.  Y.  Supp.  39 ;  Justice 
V.  Nesquehoning  Valley  R.  Co.,  87  Pa.  28;  Northern  Central 
,Ry.  Co.  v.  Canton  Co.,  30  Md.  347. 
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4.  A  carrier  cannot  refuse  to  recognize  the  demand  of  the 
trua  owner  of  property,  made  while  such  property  is  in  the 
carrier's  possession  and  duly  pressed,  and  carry  it  away  and 
•deliver  it  to  a  person  who  does  not  own  it,  or  his  order,  merely 
Tjecause  the  carrier  received  it  from  such  person  as  consignor. 
There  may  be  some  authority  tending  to  sustain  this  posi- 
tion, but  we  think  the  better  view  is  to  the  contrary.  It  may 
be  inconvenient  for  a  common  carrier  to  have  two  claimants 
for  goods  in  his  possession ;  but  so  it  is  for  any  other  bailee 
■or  depositary.  The  rule  that  a  carrier  is  estopped  from 
■denying  the  title  of  his  consignor  is  not  without  exception  in 
this  state.  Section  2286  of  the  Civil  Code  is  as  follows :  ' '  The 
carrier  cannot  dispute  the  title  of  the  person  delivering  the 
goods  to  him,  by  setting  up  adverse  title  in  himself,  or  a  title 
in  third  persons,  which  is  not  being  enforced  against  him." 
Hutchinson  on  Carriers,  second  edition,  section  407,  thus  deals 
with  the  subject:  "In  such  cases,  however,  if  it  should  turn 
out  that  such  claimant  has  not  the  paramount  title  as  against 
the  bailor,  the  withholding  the  goods  by  the  carrier  from  the 
latter  will  be  treated  as  a  conversion  by  him.  And  so,  when  a 
demand  is  made  upon  him  by  the  adverse  claimant,  if  the 
carrier  should  refuse  to  surrender  the  goods  to  him,  *®*  he 
will  be  equally  guilty  of  a  conversion  if  the  title  of  such 
<;laimant  should  prove  to  be  the  better,  and  he,  as  the  true 
owner,  was  really  entitled  to  them.  Where,  therefore,  the  title 
to  the  property  is  disputed,  and  it  becomes  difficult  or  im- 
possible for  the  carrier  to  determine  who  is  entitled  to  them, 
be  may  be  placed  in  a  perilous  position ;  for  no  matter  to 
which  he  gives  up  the  goods,  whether  to  the  bailor  or  in  pur- 
suance of  his  directions,  or  to  the  adverse  claimant,  he  will 
be  in  danger  of  being  held  to  account  for  them  by  the  other, 
«s  for  a  conversion,  if  he  can  show  the  better  title.  Under 
«uch  circumstances,  it  sometimes  becomes  advisable  for  the 
carrier,  instead  of  taking  it  upon  himself  to  determine  between 
the  conflicting  claims,  to  bring  the  parties  before  the  proper 
legal  tribunal  by  a  bill  of  interpleader,  in  order  that  the  par- 
ties may  litigate  the  question  of  title  inter  sese.  and  have  it 
there  determined.  He  may,  however,  generally  avoid  the 
expense  and  delay  of  such  a  proceeding  by  delivering  the  prop- 
erty to  the  party  who  seems  best  entitled  to  it,  upon  bein^ 
indemnified  by  him  against  loss  in  case  it  should  turn  out 
otherwise."    The  carrier  may  be  entitled  to  a  reasonable  time 
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to  investigate :  Hutchinson  on  Carriers,  2d  ed.,  sec.  408.  But 
here  no  time  was  asked. 

It  is  suggested  that  if  the  carrier  yielded  to  the  demand  of 
the  true  owner  and  delivered  the  property  to  the  latter,  he 
could  have  set  this  up  as  a  defense  against  the  person  deliv- 
ering the  property  for  shipment ;  but  that  it  is  optional  with 
the  carrier  whether  he  will  do  so,  or  will  transport  the  goods, 
deliver  them  to  the  consignor's  order,  and  leave  the  true 
owner  to  look  alone  to  the  consignor  for  redress.  Is  this 
position  sound  ?  Why  can  the  carrier  deliver  the  property 
to  the  true  owner,  unless  the  owner  is  entitled  to  possession, 
in  spite  of  the  shipment  by  another?  Certainly  a  carrier 
cannot  deliver  property  to  a  person  who  has  no  right  of  pos- 
session, and  successfully  defend  himself  by  reason  thereof. 
11  there  is  a  right  of  possession,  duly  asserted  and  enforced, 
can  the  carrier  disregard  it?  In  Western  Trans.  Co.  v. 
Barber,  56  N.  Y.  544,  it  is  said :  *  *  When  the  owner  comes  and 
demands  his  property,  he  is  entitled  to  its  immediate  deliv- 
ery, and  it  is  the  duty  of  the  possessor  to  make  it.  The  law 
will  not  adjudge  the  performance  of  this  duty  tortious  as 
against  a  bailor  having  no  title."  In  Hentz  v.  Idaho,  93 
U.  S.  575,  23  L.  ed.  978,  Mr.  Justice  Strong,  in  the  opinion, 
says:  "But  if  he  [the  bailee]  has  performed  his  legal  duty  by 
delivering  the  property  to  its  true  proprietor  at  his  demand, 
he  is  not  answerable  ^"^  to  the  bailor.  And  there  is  no  dif- 
ference in  this  particular  between  a  common  carrier  and  other 
bailees":  See,  also,  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  196, 
and  citations ;  Southern  Exp.  Co.  v.  Palmer,  48  Ga.  85 ;  Savan- 
nah etc.  R.  Co.  V.  Wilcox,  48  Ga.  432;  Shellenberger  v.  Fre- 
mont etc.  R.  Co.,  45  Neb.  487,  50  Am.  St.  Rep.  561,  63  N.  W. 
859 ;  Wells  V.  American  Exp.  Co.,  55  Wis.  23,  42  Am.  Rep.  695, 
11  N.  W.  537,  12  N.  W.  441 ;  Savannah  H.  &  W.  R.  Co.  v. 
Talbot,  123  Ga.  378,  51  S.  E.  401;  Atlantic  &  B.  R.  Co.  v. 
Howard  Supply  Co.,  125  Ga.  478,  54  S.  E.  530.  Here  the 
true  owner  was  not  a  party  to  the  contract  of  shipment  and 
was  in  no  way  bound  by  it.  His  property  was  taken  and 
was  being  carried  away  by  a  carrier.  He  demanded  it  while 
it  was  in  the  carrier's  possession,  and,  upon  refusal,  pro- 
ceeded promptly  to  enforce  his  demand  by  suit. 

5,  6.  Section  1864  of  the  Civil  Code  declares  that  **A  cor- 
poration charged  with  a  duty  to  the  public  cannot,  by  sale  or 
otherwise,  dispose  of  its  property  or  franchises  so  as  to  re- 
lieve itself  from  liability  for  acts  done  or  omitted,  without 
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legislative  sanction  expressly  exempting  it  from  liability": 
See,  also,  Singleton  v.  Southwestern  Ry.  Co.,  70  Ga.  464,  48 
Am.  Rep.  574;  23  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  748(c)  ; 
Georgia  R.  &  B.  Co.  v.  Tice,  124  Ga.  459,  52  S.  E.  916 ;  Haw- 
Mns  V.  Central  of  Georgia  Ry.  Co.,  119  Ga.  159,  46  S.  E.  82. 

Much  of  the  confusion  and  diversity  of  rulings  in  regard 
to  the  liability  of  a  railroad  company  for  acts  of  another  per- 
son or  corporation  operating  its  line  arises  from  a  failure  to 
accurately  and  exactly  apprehend  the  question  to  be  deter- 
mined, and  then  to  apply  the  underlying  principle  to  the  par- 
ticular case.  A  railroad  company  is  charged  with  certain 
duties  to  the  public.  It  cannot .  devolve  the  exercise  of  its 
franchises  upon  another  person  or  corporation  without  the 
express  consent  of  the  state;  and  it  has  no  implied  power  to 
lease  its  road  and  franchises,  and  thus  affect  the  public.  If 
it  makes  a  lease,  or  licenses  another  to  exercise  its  franchises 
in  whole  or  in  part  without  express  legislative  authority,  it 
remains  liable  for  the  acts  of  the  lessee  or  licensee  in  such 
operation.  If,  under  express  legislative  authority,  a  railroad 
company  leases  its  property  and  franchises  to  another,  re- 
serving no  control  in  the  use  of  the  property  or  the  exercise 
of  the  franchises,  but  the  lessee  has  exclusive  control,  some 
courts  hold  that  the  lessor  is  not  liable  for  damages  arising 
from  the  negligence  of  the  lessee,  unless  the  statute  author- 
izing the  lease  expressly  or  impliedly  reserves  a  continuing 
liability  in  the  lessor  for  the  torts  of  the  lessee.  Other  courts, 
however,  hold  that  the  lessor  is  liable  for  the  torts  of  the 
lessee,  irrespective  **^  of  whether  the  lease  was  authorized  by 
the  state  or  whether  the  liability  of  the  lessor  was  reserved 
by  statute,  unless  there  was  an  express  legislative  exemption ; 
See,  on  this  subject,  2  Thompson  on  Negligence,  sec.  1955; 
Freeman  v.  Minneapolis  Ry.  Co.  (Minn.  1881),  7  Am.  &  Eng. 
R.  R.  Cas.  410,  413,  and  note.  In  Central  R.  R.  Co.  v. 
Phinazee,  93  Ga.  488,  21  S.  E.  66,  Bleckley,  C.  J.,  said:  "Tlicre 
is  no  less  scepticism  in  law  than  in  theology.  This  court  is 
called  upon  again  and  again  for  a  fresh  revelation  of  some 
legal  truth  which  has  already  been  revealed.  After  the  cases 
of  Macon  etc.  R.  R.  Co.  v.  Mayes,  49  Ga.  355,  15  Am.  Rep. 
678,  Singleton  v.  Southwestern  R.  R.  Co.,  70  Ga.  464,  48  Am. 
Rep.  574,  and  Chattanooga  etc.  R.  R.  Co.  v.  Liddell,  85  Ga. 
482,  21  Am.  St.  Rep.  169,  11  S.  E.  853,  it  would  seem  that 
there  could  be  no  reasonable  doubt  of  the  liability  of  a  char- 
tered railroad  company  permitting  another  company  to  run 
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trains  over  its  railway,  and  thus  to  use  its  franchise,  to  re- 
spond for  any  damage  occasioned  by  negligence,  whether 
its  own  or  that  of  its  lessee  or  licensee."  In  Singleton  v. 
Southwestern  R.  Co.,  70  Ga.  464,  48  Ara.  Rep.  574,  it  was  said 
that  "It  requires  not  only  the  consent,  but  a  relea.se  by  the 
legislature,  to  absolve  them  from  the  obligations  which  they 
owe  the  public."  As  will  be  seen  from  the  quotation  above 
made  from  the  code,  the  principle  that  the  lessor  is  not  re- 
lieved from  liability  without  legislative  sanction  expressly 
exempting  it  has  been  codified  and  adopted  as  a  part  of  the  law 
of  this  state. 

It  is  contended  by  counael  for  plaintiff  in  error  in  their 
brief  that  "a  railroad  company  is  responsible  for  its  lessee's 
neglect  to  maintain  and  operate  the  road,  as  well  as  for  any 
damage  arising  from  a  refusal  by  the  lessee  to  discharge  an 
imposed  duty,  or  any  negligence  in  the  carrying  of  goods  or 
passengers  or  running  its  trains,  by  reason  of  which  damage 
results  to  a  shipper  or  passenger  or  person  injured  by  reason 
of  such  negligence,"  but  not  further;  and  that  this  case  does 
not  fall  within  the  rule.  In  this  view  we  cannot  concur.  It 
L<!  agreed  that  the  property  was  loaded  on  the  cars  of  the  de- 
fendant and  was  to  be  transported  to  a  distant  point.  The 
act  of  the  lessees  in  receiving,  transporting  and  delivering  the 
property  could  only  be  done  by  virtue  of  the  franchises  of 
the  defendant  company.  The  conversion  complained  of  was 
accomplished  by  acts  done  under  such  franchises.  The  lessees 
could  not  have  accomplished  it  at  all,  as  it  was  done,  except 
by  reason  of  the  lease  ^^^  and  in  acting  under  it.  For  a  con- 
version thus  brought  about  the  original  company  was  liable. 

The  ruling  that  the  lessor  would  not  be  liable  to  one  of  the 
servants  of  the  lessees  for  an  injury  resulting  from  negli- 
gence of  a  fellow-servant,  and  not  from  any  failure  of  duty 
on  the  part  of  the  lessor  (Augusta  &  K.  R.  Co.  v.  Killian,  79 
Ga.  234,  4  S.  E.  165;  Banks  v.  Georgia  R.  &  B.  Co.,  112  Ga. 
655,  37  S.  E.  992),  is  quite  different.  The  servants  thus  con- 
cerned were  not  servants  of  the  lessor,  but  of  the  lessees.  The 
liability  of  a  railroad  company  in  this  state  for  injury  to  one 
fellow-servant  by  reason  of  the  negligence  of  another,  where 
he  himself  is  free  from  fault,  is  a  statutory  exception  to  the 
general  rule  of  nonliability  of  a  master  to  one  servant  for 
injury  arising  from  negligence  of  a  fellow-servant. 

7.  Counsel  for  plaintiff  in  error  say  in  one  of  their  briefs 
that  the  action  was  brought  against  the  Georgia  Railroad  and 
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Banking  Company,  while  the  evidence  showed  that  the  con- 
version, if  any,  was  committed  by  their  lessees.  A  general 
motion  for  a  nonsuit  was  made,  but  it  does  not  appear  that 
any  distinct  question  ijras  raised  before  the  trial  court,  either 
by  plea  or  objection  to  evidence  or  in  the  motion  for  a  non- 
suit, as  to  the  necessity  for  alleging  the  lease  and  that  the  les- 
sees committed  the  conversion.  Aside  from  the  question  of  the* 
liability  of  a  lessor  railroad  company  for  the  acts  of  its  lessee, 
what  is  the  proper  pleading  in  such  a  case?  On  this  subject 
there  seems  to  be  little  authority.  In  many  cases  the  action 
was  brought  directly  against  the  lessor  for  acts  of  the  lessee, 
apparently  without  alleging  any  lease,  and  a  recovery  was  sus- 
tained: See  Nelson  v.  Vermont  etc.  R.  Co.,  26  Vt.  717,  62 
Am.  Dec.  614;  Illinois  C.  R.  R.  Co.  v.  Barron,  5  Wall.  CO,  1& 
L.  ed.  591;  New  York  etc.  R.  Co.  v.  Winans,  17  How.  30^ 
13  L.  ed.  27;  IngersoU  v.  Stockbridge  R.  Co.,  8  Allen  (^lass.),. 
43S ;  Washington  etc.  R.  R.  Co.  v.  Brown,  84  U.  S.  (17  Wall.) 
445,  21  L.  ed.  675;  Chicago  etc.  R.  Co.  v.  McCarthy,  20  111, 
385,  71  Am.  Dec.  285 ;  Peoria  etc.  R.  Co.  v.  Lane,  83  111.  448 ; 
Quested  v.  Newburj'port  &  Amesbury  Horse  R.  Co.,  127  Mass. 
204.  In  Massachusetts  there  is  a  statute  (somewhat  similar 
to  that  in  Georgia  as  to  reserving  liability  of  the  lessor)  which 
provides  for  the  power  to  lease,  but  declares  that  such  lease 
or  contract  shall  not  exempt  the  lessor  from  any  duties  or 
liabilities  to  which  it  would  otherwise  be  subject.  In  none 
of  these  cases  was  the  direct  point  raised  and  decided  as  to 
whether,  in  a  suit  against  a  lessor  for  acts  of  the  lessee,  if  the 
lease  be  authorized,  but  the  liability  *^*  of  the  lessor  be  re- 
served, the  negligence  or  conduct  complained  of  may  be 
alleged  directly  as  that  of  the  lessor,  or  whether  it  should  be 
alleged  as  that  of  the  lessee  or  its  agents,  for  which,  under  the 
law,  the  lessor  is  liable.  In  Missouri  the  court  of  appeals  has 
several  times  considered  the  question,  but  the  rulings  have  not 
been  uniform.  As  holding  that  an  allegation  that  the  act  was 
done  by  the  lessor  was  sufficient,  see  McCoy  v.  Kansas  City 
etc.  R.  Co.,  36  Mo.  App.  445 ;  Price  v.  Barnard,  70  Mo.  App. 
175;  contra,  see  Main  v.  Hannibal  etc.  R.  Co.,  18  Mo.  App. 
388;  Brown  v.  Hannibal  etc.  R.  Co.,  27  Mo.  App.  394. 

Constructions  of  particular  statutes  and  statements  as  to 
what  is  necassary  to  be  averred  under  them  throw  but  little 
light  on  the  general  question.  An  illustration  of  this  will  be 
found  in  Pittsburgh  etc.  Ry.  Co.  v.  Ilannou,  60  Ind.  417. 
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"With  meapjer  light  from  outside  sources  on  the  subject  of 
what  the  pleadings  should  allege,  where  it  is  sought  to  hold 
the  lessor  liable  for  the  conduct  of  the  lessee,  we  turn  to  the 
decisions  of  this  state  touching  upon  the  subject.  In  Central 
R.  Co.  V.  Brinson,  64  Ga.  475,  it  was  held  that  "Although  one 
railroad  may  be  leased  to  and  operated  by  another,  by  which 
the  latter  makes  itself  responsible  for  acts  done  on  the  road 
leased,  yet  neither  loses  its  identity,  and  any  tort  committed 
upon  the  line  of  the  one  or  the  other  should  be  so  alleged 
and  proved.  Especially  is  this  true  where  both  roads  are  con- 
structed through  the  territory  of  the  same  county."  This, 
however,  merely  holds  that,  where  it  is  sought  to  hold  a  lessee 
company  liable  for  its  acts  in  operating  the  leased  road,  the 
fact  of  the  lease  or  operation  should  be  alleged.  In  Central 
R.  R.  V.  Whitehead,  74  Ga.  441,  Hall,  J.,  held  that  while  it 
might  have  been  sufficient  to  have  alleged  that  the  railroad 
company  sued  controlled  and  operated  the  road  where  the 
injury  occurred,  without  specifying  the  particular  character 
of  agreement  under  which  this  was  done,  yet  where  the  plain- 
tiff alleged  with  needless  particularity  or  unnecessary  circum- 
stances what  might  have  been  more  generally  stated,  he  was 
bound  to  prove  the  fact  as  alleged ;  and  therefore,  having  al- 
leged that  one  railroad  operated  another  under  a  lease,  it 
was  necessary  to  prove  the  lease,  and  this  could  not  be  done 
by  parol  where  the  lease  was  in  writing.  In  his  opinion  he 
said:  "It  would  have  been  sufficient  to  allege  that  the  defend- 
ant controlled  and  operated  the  road,  without  specifying  the 
particular  character  ^^"^  of  the  agreement  under  which  it  was 
so  held  and  operated."  The  majority  of  the  court  did  not 
differ  from  this  statement,  but  held  that  the  fact  of  the  lease 
might  be  proved  without  producing  the  writing,  on  the  ground 
that  nothing  in  the  writing  could  prevent  the  liability  of  the 
actual  carrier  holding  itself  out  to  the  public  as  such,  if  it 
were  negligent.  This  also  was  a  suit  against  a  lessee.  In 
Heins  v.  Savannah  etc.  R.  Co.,  114  Ga.  678,  40  S.  E.  710,  it 
was  held  that  an  action  against  a  railroad  company  as  a  lessor 
or  licensor  of  another  company,  for  permitting  such  company 
to  inflict  injuries  upon  the  plaintiff,  could  not  be  converted  by 
amendment  into  an  action  against  the  same  defendant  as  a  com- 
mon carrier  of  passengers,  for  inflicting  the  alleged  injuries 
through  its  own  servants  and  agents;  and  that  where  the  al- 
legation was  that  the  injuries  were  inflicted  by  the  agents  of 
the  lessee  company,  and  nothing  appeared  to  show  that  they 
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were  so  inflicted,  a  nonsuit  was  properly  granted.  At  first 
view  this  decision  seems  to  bear  quite  directly  upon  the  point 
now  under  consideration.  In  so  far  as  it  holds  that,  in  a 
suit  against  a  railroad  company  for  an  alleged  injury,  an  al- 
legation that  it  was  inflicted  by  the  servants  of  the  licensee, 
for  whose  conduct  the  defendant  was  legally  liable,  could  not 
be  amended  so  as  to  strike  the  allegation  as  to  the  licensee's 
agents,  and  thus  charge  the  defendant  company  directly  with 
the  acts  of  negligence  alleged  to  have  caused  the  injury,  the 
decision  is,  to  say  the  least,  of  very  doubtful  correctness  as  an 
original  proposition ;  and  in  principle  it  directly  conflicts  with 
the  ruling  in  the  older  case  of  Central  R.  R.  v.  Whitehead, 
74  Ga.  441.  In  that  case  Hall,  J.,  held  that  "An  amendment 
Alleging  that  the  railroad,  on  the  line  of  which  an  injury 
was  received,  was  held  under  a  lease,  and  operated  by  another 
railroad  company,  against  which  suit  was  brought,  was  prop- 
erly allowed."  As  to  this  point  the  other  members  of  the 
court  appear  to  have  concurred  with  him ;  and  they  must  have 
done  so,  because  they  affirmed  the  judgment  of  the  court  be- 
low. In  regard  to  it,  therefore,  the  decision  must  be  treated 
as  made  by  the  entire  bench.  On  the  subject  of  amendments 
see,  also.  Civ.  Code,  sec.  5098;  Ellison  v.  Georgia  R.  Co.,  87 
Ga.  691,  13  S.  E.  809;  City  of  Columbus  v.  Anglin,  120  Ga. 
785,  48  S.  E.  318 ;  Price  v.  Barnard,  65  Mo.  App.  649.  The 
justice  who  wrote  the  decision  in  the  Heins  case  (114  Ga. 
078,  40  S.  E.  710)  cited  the  ease  of  Central  of  Georgia  Ry.  Co. 
V.  Williams,  105  Ga.  70,  31  S.  E.  134,  as  directly  in  point.  But 
we  do  not  think  it  was  so.  In  that  case  a  suit  was  brought 
against  the  defendant,  *®®  alleging  that  the  relation  of  mas- 
ter and  servant  existed  between  it  and  the  plaintiff,  and  the 
gist  of  the  action  was  that  the  master  had  negligently  failed 
to  provide  a  safe  place  for  the  servant  to  do  his  work.  It 
thu.s  rested  upon  the  duties  growing  out  of  the  relation  be- 
tween master  and  servant.  It  was  sought  to  amend  the  peti- 
tion by  changing  the  whole  character  of  the  action  and  al- 
leging that  the  plaintiff  was  not  the  servant  of  the  defendant, 
but  the  servant  of  a  tenant  whose  landlord  the  defendant  was. 
and  that  a  certain  duty  to  repair  rested  on  the  landlord.  The 
duty  of  a  master  to  his  servant  and  the  duty  of  a  landlord 
to  his  tenant  or  the  servants  of  his  tenant  are  two  entirt-ly 
differeat  things.  In  the  case  of  holding  a  railroad  company 
iiable  for  tlie  acts  of  its  licensee  or  lessee,  or  the  servants  of 
Am.  St.  Rep.,  Vol.  119—22 
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the  latter,  such  lialjility  rests  on  the  orig:inal  duty  of  the  rail- 
road company,  and  the  fact  that  it  cannot  of  its  mere  voli- 
tion shift  its  liability  to  another.  The  cause  of  action  arises 
from  a  failure  to  discharp^e  certain  duties  growing  out  of  its 
chartor  and  franchises,  whether  it  seeks  to  discharge  them  it- 
self through  its  own  agents,  or  whether  it  delivers  its  prop- 
erty and  franchises  to  a  lessee  for  operation.  It  is  not  at  all 
similar  to  the  case  of  Central  of  Georgia  R.  Co.  v.  Williams, 
105  Ga.  70,  31  S.  E.  134. 

From  the  foregoing  discussion  it  would  seem  to  be  better 
pleading,  in  the  absence  of  any  statutory  provision,  to  allege 
whether  the  act  complained  of  was  committed  by  the  railroad 
company  itself  through  its  own  employes  or  by  the  employes 
of  the  lessee  or  licensee.  If  the  point  were  specifically  made 
at  the  proper  time,  perhaps  it  might  be  necessary  to  amend 
in  order  to  adjust  the  pleadings  to  the  evidence.  But  this 
could  be  done.  Here  error  is  assigned  on  the  refusal  to  grant 
a  general  motion  for  nonsuit,  and  because  the  verdict  was  not 
authorized  by  the  evidence.  Almost  the  entire  argument  in 
this  court  was  based  upon  the  contention  that  the  defendant 
was  not  liable  for  the  conversion  by  its  lessees,  and  the  Heins 
case  (114  Ga.  678,  40  S.  E.  710)  was  only  cited  passingly  in 
one  of  the  briefs.  The  ruling  in  that  case  as  to  the  grant  of  a 
nonsuit  was  merely  that  where  the  allegation  was  that  a  li- 
censee did  the  injury  complained  of  (whether  necessary  or 
not  to  have  been  made),  the  proof  must  sustain  it. 

Since  this  action  was  brought  in  1896,  an  act  has  been 
passed  (Acts  1899,  p.  54)  requiring  all  railroad  companies 
leasing  or  which  have  already  leased  their  property  or  line 
of  railroad  to  record  such  ****  lease  in  each  county  through 
which  the  road  may  run,  and  declaring  that  a  failure  so  to 
do  will  authorize  any  person  having  a  right  of  action  against 
such  railroad  or  the  lessee  or  lessees  thereof,  including  em- 
ployes, to  file  and  prosecute  the  action  against  said  railroad 
company  in  all  respects  as  if  the  same  were  the  proper  party, 
and  declaring  that  no  plea  or  other  defense  seeking  to  shift 
liability  to  such  lessee  or  lessees  or  denying  the  control  or 
possession  of  such  property  shall  avail  as  against  such  suit 
either  by  an  employe  or  a  member  of  the  general  public. 
Such  act  is  of  course  prospective,  and  its  passage  is  merely 
mentioned  as  bearing  on  cases  arising  subsequently  thereto. 

8.  Counsel  for  plaintiff  in  error  contend  with  ability  and 
ingenuity  that  under  the  peculiar  terms  of  the  charter  of 
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the  Georgia  Railroad  and  Banking  Company  (Acts  1833,  p. 
262;  Acts  1835,  p.  180)  it  is  not  subject  to  the  general  rule 
of  liability  for  the  acts  of  its  lessees  above  referred  to.  But 
the  agreed  statement  of  facts  shows  that  it  has  leased  the 
right  to  operate  the  entire  railroad.  If  the  original  company 
leased  its  road  and  turned  over  the  operation  of  its  fran- 
chises to  others,  it  is  subject  to  the  rule.  When  the  original 
charter  was  granted,  railroad  building  was  in  its  infancy, 
and  turnpikes  were  great  public  highways.  Certain  expres- 
sions were  used  which  seem  perhaps  rather  inapt  to  modern 
railroad  conditions.  But  in  view  both  of  the  charter  and  the 
general  law,  the  legislature  never  intended  that  lessees  could 
take  the  place  of  the  original  company  in  the  operation  of  its 
cars  and  franchises  as  a  railroad  company,  and  the  original 
company  be  entirely  freed  from  liability  in  connection  there- 
with. 

In  the  brief  of  counsel  for  defendant  in  error  an  attack  is 
made  on  the  legality  of  the  lease  and  of  the  possession  of  the 
lessees,  because  the  original  lease  was  to  an  individual  who. 
it  was  claimed,  could  not  exercise  the  franchises,  and  because 
the  present  holders  are  foreign  corporations.  But,  under  the 
views  we  have  expressed  above,  this  question  is  not  material, 
since  we  hold  that  a  legal  lease  does  not  operate  to  prevent  lia- 
bility: See  on  this  subject,  however,  Georgia  R.  R.  &  B.  Co. 
V.  Maddox,  116  Ga.  64,  42  S.  E.  315.  Under  the  evidence 
the  plaintiff  was  entitled  to  recover,  and  there  was  no  error  in 
overruling  the  motion  for  a  new  triaL 

Judgment  affirmed. 

All  the  justices  concur. 


The  Efed  of  a  Transfer  hy  a  Corporation  of  its  assets  or  franchise* 
to  another  eorporation,  as  affecting  the  liabilities  of  the  two  com- 
panies, is  discussed  in  the  note  to  Tanner  v.  Lindell  Ry.  Co.,  103  Am. 
St.  Rep.  548.  The  effoct  of  the  consolidation  of  corporations  is  the 
subject  of  a  note  to  Morrison  v.  American  Snuff  Co.,  89  Am.  St.  Rep. 
604. 

Conversion  of  Personal  Property  sufficient  to  sustain  trover  is  th» 
subject  of  a  note  to  Boiling  v.  Eirbj,  24  Am.  St.  Rep.  795. 
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TOWNSEND  V.  SOUTHERN  PRODUCT  COMPANY. 

[127  Ga.  342,  56  S.  E.  436.] 

ASSIGNMENT  OF  NOTE  for  Purchase  Money  of  Personalty. — 
The  assignment  of  a  note  without  recourse,  given  for  the  purchase 
money  of  personalty,  the  title  being  retained  in  the  seller  until  the 
purchase  money  is  paid,  does  not  extinguish  the  security,  but  the 
assignee  is  subrogated  to  the  title,  which  was  vested  in  the  original 
seller  until  the  purchase  money  is  paid.     (p.  341.) 

SALES — Retention  of  Title  in  Seller — Liens. — A  retention  of 
the  title  in  the  seller  of  personalty  until  the  purchase  price  is  paid, 
while  affording  a  means  of  security,  is  not  a  lien.     (p.  342.) 

SALES — ^Assignment  of  Note  for  Purchase  Price — ^Effect  of 
Lien  on  Subsequent  Mortgage. — An  assignment  of  a  note  for  the  pur- 
chase price  of  personalty,  the  seller  retaining  the  title  thereto,  until 
such  price  is  paid,  vests  the  title  in  the  assignee  until  the  purchase 
price  is  paid,  and  such  title  is  superior  to  the  lien  of  a  subsequent 
mortgage,  although  the  assignee  bought  the  property  from  the  orig- 
inal purchaser  after  the  execution  of  the  mortgage,  and  took  a  bill  of 
sale  thereto,  containing  a  stipulation  that  J;h6  title  was  conveyed  sub- 
ject to  liens  of  record,     (p.  342.) 

CONTRACTS — Parol  Evidence  to  Vary. — If  a  stipulation  in  a 
bill  of  sale  is  clear  and  unambiguous,  parol  evidence  ia  inadmissible  to 
vary,  add  to,  or  contradict  it.     (p.  342.) 

S.  C.  Townsend,  for  the  plaintiff. 

R.  G.  Dickerson  and  Wilcox  &  Patterson,  for  the  defendant. 

342  EVANS,  J.  This  was  a  claim  case.  Townsend  caused 
a  mortgage  fieri  facias  to  be  levied  upon  certain  personal  prop- 
erty as  the  property  of  Snyder,  and  the  Southern  Product 
Company  interposed  a  claim  thereto.  On  the  trial  it  ap- 
peared that  the  defendant  in  fieri  facias  was  in  '**^  possession 
of  the  property  described  in  the  levy,  at  the  date  of  the  ex- 
ecution of  the  mortgage.  The  property  was  purchased  by 
Snyder  from  Lewis  Patterson  &  Company,  who  took  from 
Snyder  a  purchase  money  note  wherein  title  was  retained  in 
the  seller  until  the  purchase  price  was  paid.  This  note  was 
recorded  in  the  office  of  the  clerk  of  the  superior  court  of 
Clinch  county  on  November  13,  1902.  Subsequently  Snyder 
mortgaged  the  property  to  Townsend,  subject  to  the  pur- 
chase money  note  held  by  Lewis  Patterson  &  Company,  and 
this  mortgage  was  recorded  in  the  office  of  the  clerk  of  the 
superior  court  of  Clinch  county  on  November  24,  1902.  Af- 
terward Snyder  sold  this  same  property  to  the  Southern 
Product  Company,  executing  a  bill  of  sale  containing  a  clause 
to  the  effect  that  the  title  to  the  property  was  conveyed  to 
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the  company,  "subject  only  to  the  liens  of  record  in  the  of- 
fice of  the  clerk  of  the  superior  court  of  Clinch  county, 
Geor^a."  A  short  time  after  the  purchase  by  the  Southern 
Product  Company  of  the  equity  of  redemption  in  this  prop- 
erty from  Snyder,  it  paid  off  the  purchase  money  note  held 
by  Lewis  Patterson  &  Company,  and  caused  the  note  to  be 
assigned  to  it.  Upon  this  evidence  the  judge  directed  a  ver- 
dict for  the  claimant ;  whereupon  the  plaintiff  in  fieri  facias 
sued  out  a  bill  of  exceptions,  complaining  of  the  direction  of 
a  verdict,  and  of  the  rejection  of  certain  evidence  which  the 
court  excluded. 

1.  The  rule  that  where  a  vendor  of  land  takes  notes  for  the 
purchase  money,  securing  their  payment  by  reservation  of 
title  in  himself,  which  notes  he  afterward  transfers  without 
riecourse,  and  without  any  transfer  of  the  reserved  title,  to  a 
third  person,  this  operates  as  a  payment  of  the  purchase 
money  and  extinguishes  the  interest  of  the  vendor  in  the 
land,  is  not  applicable  where  the  subject  matter  of  the  sale  is 
personalty,  and  the  assignment  of  a  note  given  for  the  pur- 
chase money  of  personalty,  where  the  title  is  retained  in  the 
seller  until  the  purchase  debt  is  paid,  does  not  extinguish 
the  security,  but  carries  it  on.  The  assignee  is  subrogated  to 
the  title  which  was  vested  in  the  original  seller :  Cade  v.  Jen- 
kins, 88  Ga.  791,  15  S.  E.  292.  In  this  case  it  was  held  that 
"The  fact  that  the  assignment  is  made  without  recourse  makes 
no  difference."  This  decision  was  predicated  upon  the  act 
approved  October  22,  1887  (Acts  1887,  p.  62).  Subsequently 
it  was  held  that  "When  a  promissory  note  for  the  purchase 
money  of  personal  property,  which  contains  a  reservation  of 
title  to  the  property  in  the  payee  until  ^^^  the  note  is  paid, 
is  by  the  payee  transferred  for  value  to  a  third  person  with- 
out recourse,  the  title  reserved  for  securing  the  payment  of 
the  debt  is  devested ;  and  if,  at  the  time  of  such  transfer,  the 
title  so  held  is  not  likewise  transferred  to  the  purchaser  of 
the  note  as  a  security  in  his  hands,  it  vests  in  the  maker,  and 
the  transferee  becomes  an  ordinary  creditor  of  such  maker": 
Burch  V.  Pedigo,  113  Ga.  1157,  39  S.  E.  493,  54  L.  R.  A.  808. 
The  case  of  Cade  v.  Jenkins,  88  Ga.  791,  15  S.  E.  292,  was  not 
referred  to  in  the  case  just  cited,  and  there  is  a  conflict  be- 
tween those  cases  as  to  the  effect  of  such  a  transfer  without 
recourse.  However,  in  the  Burch  case  it  was  recognized  that 
such  a  transfer,  if  unconditional,  would  carry  to  the  trans- 
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feree  the  title  reserved  by  the  terms  of  the  note  in  the  payee. 
The  record  in  the  present  ease  shows  that  the  transfer  of  the 
note  reserving  title  was  without  condition,  and  it  is  there- 
fore unnecessary  to  attempt  to  reconcile  or  point  out  the  dif- 
ferences between  the  two  eases  cited.  It  might  not  be  inap- 
propriate to  remark,  in  passing,  that  the  principle  announced 
in  Burch  v.  Pedigo,  113  Ga.  1157,  39  S.  E.  493,  54  L.  R  A. 
808,  has  been  several  times  since  followed:  McCullough  v. 
Pritchett,  120  Ga.  585,  48  S.  E.  148 ;  Bradley  v.  Cassels,  117 
Ga.  517,  43  S.  E.  857.  But  in  none  of  these  cases  is  the 
principle  announced  in  the  first  headnote  questioned. 

2.  Plaintiff  in  error  contends  that  inasmuch  as  the  trans- 
feree had  bought  the  property  from  the  original  purchaser 
before  taking  the  transfer  of  the  purchase  money  note  re- 
serving title  in  the  original  seller,  the  effect  of  the  transfer 
would  be  to  extinguish  the  title  so  reserved.  This  contention 
is  based  upon  the  theory  that  the  title  reserved  is  in  effect 
only  a  lien,  and  when  the  owner  of  the  property  takes  an  as- 
signment of  the  lien  to  himself,  the  lien  becomes  extinguished. 
The  obvious  reply  to  this  contention  is  that  the  title  reserved, 
while  affording  a  means  of  security,  is  not  a  lien.  The  trans- 
feree, by  the  assignment,  acquires  such  title  as  the  transferrer 
had,  and  that  title  is  complete  for  the  purpose  of  the  collec- 
tion of  the  debt  until  the  purchase  money  has  been  paid. 

3.  From  the  statement  of  facts  it  will  be  seen  that  at  the 
time  the  claimant  bought  the  property  from  the  original  pur- 
chaser he  took  a  bill  of  sale  containing  a  stipulation  to  the 
effect  that  the  title  was  conveyed  subject  to  the  liens  of  record, 
one  of  which  was  the  mortgage  lien  of  plaintiff  in  fieri  facias. 
On  the  trial  the  plaintiff  offered  himself  as  a  witness  to  prove 
that  he  assisted  in  the  preparation  of  the  bill  of  sale  from  the 
defendant  to  the  claimant,  and  ^^'^  that  this  clause  was  in- 
serted for  the  express  purpose  of  having  the  claimant  as- 
sume and  pay  off  all  liens  of  record  in  the  office  of  the  clerk 
of  the  superior  court  of  Clinch  county.  This  testimony  was 
repelled  by  the  court,  and  properly  so.  The  stipulation  in 
the  bill  of  sale  was  clear  and  unambiguous  as  to  its  mean- 
ing, and  in  such  cases  parol  evidence  is  inadmissible  to  vary, 
add  to  or  contradict  the  same. 

Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C.  J.,  absent. 


Feb.  1907. J     Burkhalter  v.  Perry  &  Brown.  343 

//  a  Contract  for  a  Conditional  Sale  provides  that  title  shall  remain 
in  the  vendor  to  secure  the  purchase  price,  while  possession  of  the 
property  is  delivered  to  the  vendee,  the  assignment  of  the  contract  by 
the  vendor  carries  with  it  the  right  of  property,  together  with  the 
right  of  possess'on  for  condition  broken,  whether  the  default  be  ririor 
or  subsequent  to  the  assignment:  Landigan  v.  Mayer,  32  Or.  245,  67 
Am.  St.  Eep.  521. 


BUEKHALTER  v.  PERRY  &  BROWN. 

[127  Ga.  438,  56  S.  E.  631.] 

BILLS  AND  NOTES — Note  Under  Seal. — To  render  a  note  a 
sealed  instrument,  it  must  be  so  recited  in  the  body  of  the  note,  and 
the  mere  addition  of  a  seal  or  a  device,  "L.  S., "  after  the  signature 
of  the  maker  is  insuflicient.     (p.  346.) 

PRINCIPAI,  AND  AGENT— Note  Signed  by  Agent  Alone.— 
If  an  agent  signs  a  note  with  his  own  name  alone,  and  there  is  nothing 
on  its  face  to  show  that  he  is  acting  as  agent,  he  is,  and  his  principal 
is  not,  personally,  liable  on  the  note.     (p.  346.) 

PRINCIPAL  AND  AGENT— Note  by  Agent  as  "Agent."— If 
an  agent  makes  a  note  in  his  own  name,  and  adds  to  his  signature  the 
word  "agent,"  and  there  is  nothing  in  the  note  to  indicate  who  is 
the  principal,  the  agent  is  personally  liable,  just  as  if  the  word 
"agent"  was  not  added,     (p.  346.) 

PRINCIPAL  AND  AGENT— Note  by  Agent— Liability  of  Prin- 
cipal.— If  it  appears  from  the  face  of  a  note  that  credit  is  not  given 
to  the  agent  who  signs  it,  and  the  name  of  the  principal  is  disclosed  at 
the  time  of  the  transaction,  though  not  stated  in  the  paper,  and  the 
act  is  within  the  power  of  the  agent,  the  principal  is  bound,     (p.  346.) 

PRINCIPAL  AND  AGENT— Note  by  A-ent— Parol  Evidence 
to  Charge  Principal. — If  a  negotiable  instrument  is  executed  by  an 
agent  without  sufficiently  indicating  on  its  face  who  the  principal  is, 
parol  evidence  cannot  be  introduced  to  charge  the  principal,  although 
the  agent  in  executing  the  instrument  added  the  word  "agent"  to  his 
signature,     (p.   347.) 

PRINCIPAL  AND  AGENT— Note  by  Agent— Parol  Evidence 
to  Chafge  Principal. — As  between  the  immediate  parties  to  a  bill  or 
note,  it  may  be  shown  by  parol  that  the  instrument  was,  to  tlie  knowl- 
edge of  the  parties,  intended  to  be  the  obligation  of  the  principal,  and 
not  of  the  agent,  though  signed  by  him  alone,  and  that  it  was  given  and 
accepted  as  such.     (p.  347.) 

PRINCIPAL  AND  AGENT- Note  Signed  by  Agent  as 
"Agent" — Pleading. — In  a  suit  by  tlie  payee  against  the  principal  on 
a  note  signed  by  "  B,  agent,"  a  petition  alleging  that  such  agent  was 
duly  authorized  to  sign  the  note  for  his  principal,  and  that  it  was  in- 
tended to  charge  such  principal  by  the  signature  of  the  agent  aa 
"agent,"  states  a  good  cause  of  action,     (p.  348.) 

Shipp  &  Sheppard,  for  the  plaintiff  in  error. 

J.  A.  Hlxou,  for  the  defendant  in  error. 
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■*^  EVANS,  J.  Perry  &  Brown  brought  suit  against  Mose 
Walters,  Ed.  Walters,  and  Mrs.  Lula  H,  Burkhalter,  alleg- 
ing that  the  defendants  were  indebted  to  plaintiff  in  the  sum 
of  one  hundred  and  eighty-two  dollars  and  ninety-seven  cents 
as  principal,  besides  interest  and  attorney's  fees,  on  a  cer- 
tain promissory  note,  dated  May  ^^®  3.  1902,  and  due  Sep- 
tember 1st  after  date,  for  two  hundred  and  twenty-five  dol- 
lars, signed  by  Mose  and  Ed.  Walters  and  D.  C.  N.  Burkhalter, 
agent,  a  copy  of  which  is  as  follows : 

"225.00  Americus,  Ga.,  May  3rd,  1902. 

"On  or  before  the  first  day  of  September  next,  we  promise 
to  pay  Perry  &  Brown,  or  bearer,  two  hundred  and  twenty- 
five  dollars,  with  interest  at  8  per  cent,  per  annum  from  date 
of  maturity,  and  ten  per  cent,  on  the  amount  for  attys.'  fees 
in  case  of  suit ;  and  we  hereby  severally  waive  and  renounce 
for  ourselves  and  families  any  and  all  homestead  and  ex- 
emption rights  we  may  have  under  and  by  virtue  of  the  con- 
stitution or  laws  of  the  State  of  Georgia,  or  the  United  States, 
in  said  property  as  against  this  contract.  For  value  received. 
The  consideration  of  this  note  is  money,  supplies,  stock  and 
other  articles  whatever  of  necessity  to  aid  me  in  making  and 
gathering  my  crops  for  the  year  1902. 

[Signed]     "MOSE  WALTERS  (L.  S.), 
"ED.  WALTERS       (L.  S.), 
"CD.  OLIVER,  N.  P.  S.  S.  Ga. 

"D.  C.  N.  BURKHALTER,  Agent  (L.  S.)." 

It  was  further  alleged  "that  the  said  D.  C.'N.  Burkhalter, 
agent,  whose  signature  is  attached  to  said  note  hereby  sued 
upon,  was  the  agent  of  Mrs.  Lula  H.  Burkhalter,  and  has  au- 
thority to  bind  her  by  such  agency  in  the  signing  of  said  note ; 
that  the  consideration  of  said  note  sued  on  was  obtained  in 
the  prosecution  and  management"  of  her  bu.siness  "and  with- 
in the  scope  of  said  agent  to  make  and  bind  her  by."  By  an 
amendment  offered  to  meet  a  demurrer  of  the  defendant  Mr.s. 
Burkhalter,  it  was  averred  that  the  note  was  given  "on  the 
date  aforesaid  and  signed  by  the  said  parties  aforesaid  to 
cover  a  running  account  with  plaintiffs,  which  account  was  to 
enable  the  tenants  of  Mrs.  Lula  H.  Burkhalter  to  make  a 
crop  on  her  farm  in  Sumter  county  for  the  year  1902,  and 
that  said  goods  were  sold  solely  on  the  strength  of  the  credit 
of  said  Mrs.  Lula  H.  Burkhalter,  and  credit  was  extended 
only  to  her ;  that  D.  C.  N.  Burkhalter  was  her  agent,  and  had 
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authority  in  writing  to  bind  her  for  said  purpose,  and  had  had 
since  the  year  1889,  ....  and  bought  said  goods  for  said 
purpose  in  said  manner,  and  at  the  time  and  prior  thereto  he 
had  full  authority  and  power  from  his  wife  to  purchase  sup- 
plies for  her  estate,  to  manage  the  same,  to  borrow  money  on 
her  account,  and  execute  not€s  for  the  same,"  and  that  he, 
"as  agent  for  his  said  wife,  *^**  was  in  the  habit  of  express- 
ing his  agency  for  his  said  wife,  as  was  done  in  signing  the 
note  sued  on,  by  simply  adding  'agent'  after  his  name,  and 
in  this  way  universally  expressed  his  representative  charac- 
ter; and  the  petitioner  in  this  way  always  acknowledged  him 
in  said  representative  character,  and  did  so  in  this  instance.'* 
It  is  also  set  out  that  credit  was  extended  to  Mrs.  Burkhalter 
"by  and  through  her  agent,  D.  C.  N.  Burkhalter,  and  that 
he  had  been  running  his  wife's  said  farm  for  a  number  of 
years  past  in  this  manner,  and  petitioners  furnished  said 
hands  as  aforesaid,  solely  on  the  faith  and  credit  of  Mrs.  Lula 
H.  Burkhalter,  knowing  and  realizing  that  the  said  D.  C.  N. 
Burkhalter  had  authority  to  bind  her  for  such  matters,  and 
that  he  was  her  agent  with  this  special  authority  to  bind  her, 
both  on  open  account  and  by  note."  An  itemized  statement 
of  the  account  was  set  out,  headed  "Mose  &  Ed.  Walters  & 
D,  C.  N,  Burkhalter,  agt.  for  his  wife,  Mrs.  L.  H.  Burkhalter, 
bought  of  Perry  &  Brown."  Certain  other  items  of  indebted- 
ness for  the  year  1902  were  also  set  out,  which  had  been  paid, 
and  the  prayer  was  "for  judgment  for  the  balance  in  the 
sum  shown  to  be  due  and  ....  for  judgment  on  said  note 
sued  on."  This  amendment  was  allowed,  over  the  objection 
of  the  defendant  Mrs.  Burkhalter,  that  it  set  up  a  new  cause 
of  action ;  and  she  renewed  her  demurrer  to  the  petition  as 
amended,  on  the  grounds  that  the  note  sued  on  was  not  her 
obligation,  but  the  individual  undertaking  of  D.  C.  N.  Burk- 
halter, and  that  the  terms  of  the  note  could  not  be  varied  by 
parol  evidence  to  establish  her  liability.  To  the  allowance  of 
the  amendment  and  the  overruling  of  the  demurrers,  she  filed 
exceptions  pendente  lite.  Mrs.  Burkhalter  filed  a  plea  of  non 
est  factum,  and  also  denied  the  indebtedness  and  her  hus- 
band's agency,  and  by  amendment  set  up  that  she  was  a  mar- 
ried woman  when  the  paper  was  executed  and  could  not  be- 
come a  surety.  The  plaintiffs  introduced  evidence  to  sustain 
the  allegations  in  the  petition.  At  the  conclusion  of  the  plain- 
tiffs' evidence,  Mrs.  Burkhalter  moved  for  a  nonsuit,  which 
motion  was  overruled;  and  no  evidence  being  offered  by  the 
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defendants,  the  judge  directed  a  verdict  for  the  plaintiffs. 
Mrs.  Burkhalter  filed  her  motion  for  a  new  trial,  complain- 
ing of  the  refusal  to  nonsuit  the  plaintiffs,  and  of  the  di- 
rection of  a  verdict  against  the  defendants.  The  bill  of  ex- 
ceptions assigns  error  upon  the  overruling  of  the  motion  for 
a  new  trial,  and  also  upon  the  pendente  lite  exceptions  '*^*  to 
the  allowance  of  the  amendment  and  the  overruling  of  her 
demurrers. 

The  note  which  is  the  basis  of  the  plaintiffs'  suit  is  not  a 
contract  under  seal.  "While  after  each  signature  there  is  the- 
device  **(L.  S.),"  still  there  is  no  recital  in  the  face  of  the 
instrument  that  it  is  to  be  under  seal.  In  order  to  render  a 
promissory  note  a  sealed  instrument,  it  must  be  so  recited  in 
the  body  of  the  note;  the  mere  addition  of  a  seal,  or  a  de- 
vice "(L.  S.),"  after  the  signature  of  the  maker  is  insuffi- 
cient: Jackson  v.  Augusta  Southern  R.  Co.,  125  Ga.  801,  54 
S.  E.  697.  For  the  present  we  will  not  stop  to  inquire  whether 
the  instrument  sued  on  loses  its  otherwise  negotiable  char- 
acter on  account  of  the  recital  therein  that  its  consideration 
is  for  supplies  to  be  furnished  in  future.  Indeed,  under  the 
'view  that  we  take  of  this  case,  it  is  unnecessary  to  determine 
wl: ether  the  instrument  is  a  negotiable  promissory  note,  or 
njcrely  a  simple  contract  to  pay  money. 

The  general  rule  of  law  is  that  if  an  agent  sign  a  note  with 
his  own  name  alone,  and  there  is  nothing  on  the  face  of  the 
note  to  show  that  he  is  acting  as  agent,  he  will  be  personally 
liable  on  the  note,  and  the  principal  will  not  be  liable.  If 
an  agent  make  a  note  in  his  own  name,  and  add  to  his  signa- 
ture the  word  "agent,"  and  there  is  nothing  in  the  note  to 
indicate  who  is  the  principal,  the  agent  will  be  personally  lia- 
ble, just  as  if  the  word  "agent"  was  not  added:  Graham  v. 
Campbell,  56  Ga.  258.  If  the  suit  had  been  against  D.  C.  N. 
Burkhalter,  he  would  not  have  been  permitted  to  shift  his 
responsibility  by  showing  that  the  note  was  not  in  fact  his 
own  note,  but  that  of  the  principal.  The  addition  of  the 
word  "agent"  was  simply  descriptio  personae,  and  the  note 
would  be  his  individual  obligation.  Another  and  entirely  dif- 
ferent question  is  presented  when  the  suit  is  against  the  prin- 
cipal, and  the  declaration  contains  appropriate  allegations 
that  the  note  sued  on  was  the  not«  of  the  principal,  signed  by 
his  duly  constituted  agent,  with  intent  thereby  to  charge  the 
principal:  See  Crusselle  v.  Chastain,  76  Ga.  840.  Where  it 
appears  from  the  face  of  the  paper  that  the  credit,  is  not 
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given  to  the  agent,  and  the  name  of  the  principal  is  disclosed 
at  the  time  of  the  transaction,  though  not  stated  in  the  paper, 
and  the  act  is  within  the  powers  of  the  agent,  ^^^  the  prin- 
cipal is  bound.  It  matters  not  whether  the  agent  may  also 
be  bound,  for  there  are  cases  where  both  principal  and  agent 
may  be  bound:  Merchants'  Bank  v.  Central  Bank,  1  Ga.  418, 
44  Am.  Dec.  665.  The  rule  seems  to  be  general  that  under 
appropriate  pleading,  where  a  contract  in  writing  not  under 
seal,  and  other  than  a  negotiable  instrument,  is  made  in  an- 
other name  than  that  of  the  real  principal,  the  real  principal 
can  sue  and  be  sued :  Beckham  v.  Drake,  11  Mees.  &  W.  315. 
It  may  possibly  require  some  subtlety  and  refinement  of  rea- 
soning to  take  this  principle  out  of  the  operation  of  the  rule 
that  a  written  instrument  cannot  be  added  to,  varied,  or  ex- 
plained by  parol.  However,  the  distinction  is  firmly  estab- 
lished in  our  jurisprudence,  and  is  in  the  interest  of  fair 
dealing,  that  the  real  party  to  the  contract,  though  his  name 
may  not  appear  therein,  in  the  adjustment  of  disputes  aris- 
ing out  of  that  contract  between  the  contracting  parties,  should 
be  allowed  both  to  sue  and  be  sued :  Metcalf  v.  Williams,  104 
U.  S.  93,  23  L.  ed.  665.  This  is  especially  true  where  the 
word  "agent,"  "trustee,"  or  "general  manager"  appears  af- 
ter the  signature  of  a  party  to  the  contract.  "A  contract 
signed  by  a  person  who  adds  after  his  signature  the  words 
'general  manager  '  is  not  the  individual  undertaking  of  the 
person  signing,  if ,  ....  in  a  suit  for  its  breach,  this  fact  ap- 
pears by  extrinsic  evidence":  Raleigh  &  G.  R.  Co.  v.  Pull- 
man Co.,  122  Ga.  700,  50  S.  E.  1008. 

A  well-recognized  exception  to  the  general  rule  stated 
springs  from  the  law-merchant.  Where  a  negotiable  instru- 
ment is  executed  by  an  agent  without  sufficiently  indicating 
on  its  face  who  the  principal  is,  parol  evidence  cannot  be  in- 
troduced to  charge  the  principal,  although  he  executed  the 
instrument  as  agent  and  added  the  word  "agent"  to  his 
signature.  This  exception  to  the  rule  is  based  upon  the  rea- 
son that  "each  party  who  takes  a  negotiable  instniment  makes 
his  contract  with  the  parties  who  appear  on  its  face  to  be 
bound  for  its  payment.  It  is  a  'courier  without  luggage,' 
whose  countenance  is  its  passport ;  and  in  suits  upon  negotia- 
ble instruments,  no  evidence  is  admis.sible  to  charge  any  per- 
son as  a  principal  thereto,  unless  his  name  in  some  way  is 
disclosed  upon  the  instrument  itself":  1  Clark  &  Skyles  on 
Agency,  sec.  328a;  1  Daniel  on  Negotiable  Instruments,  sec. 
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303.  But  this  exception  in  favor  of  negotiable  instmments 
itself  contains  an  exception;  and  that  is,  as  between  the  im- 
mediate parties  to  a  bill  or  note,  it  may  be  shown  '^^^  by  parol 
that  the  instrument  was,  to  the  knowledge  of  the  parties, 
intended  to  be  the  obligation  of  the  principal,  and  not  of  the 
agent,  and  that  it  was  given  and  accepted  as  such :  Metcalf 
V.  WiUiams,  104  U.  S.  93,  23  L.  ed.  665 ;  Mechem  on  Agency, 
sec.  443.  The  reasoning  in  Bedell  v.  Scarlett,  75  Ga.  56,  at 
first  blush,  would  seem  to  militate  with  this  view.  In  that 
ease  the  plaintiff  sued  Bedell  as  maker  of  a  bill  of  exchange 
signed  "J.  K.  Bedell,  Ag't."  The  maker  pleaded  that  the 
draft  was  given  in  payment  for  timber  purchased  by  the 
maker  as  the  agent  of  the  drawees,  and  that  he  had  no  in- 
terest in  the  timber;  and  that  these  facts  were  well  known 
to  the  plaintiff  when  he  purchased  the  draft.  The  question 
before  the  court  was  whether  the  facts  alleged  in  this  spe- 
cial defense  were  suflficient  to  discharge  the  actual  signer  (the 
agent)  from  liability.  Parol  evidence  to  sustain  this  plea 
was  excluded  by  the  trial  judge,  and  on  a  review  of  the  case 
this  court  affirmed  that  ruling.  The  agent  could  not  shift 
his  liability  to  his  principal  by  proving  these  facts,  according 
to  the  rule  stated  in  Graham  v.  Campbell,  56  Ga.  258.  This 
decision  must  be  interpreted  in  the  light  of  the  question  before 
the  court.  The  distinction  between  that  ease  and  the  one  at 
hand  is  that  in  the  former  the  suit  was  against  the  maker, 
who  signed  his  name  as  "agent,"  and  who  was  trying  to 
evade  liability  by  an  attempt  to  show  that  the  contract  was 
not  his,  but  that  of  his  principal;  while  in  the  present  case 
the  principal  is  sought  to  be  made  liable  on  her  conti-act, 
entered  into  by  her  duly  authorized  agent.  We  stated  in  the 
beginning  that  it  was  unnecessary  to  decide  whether  the 
note  sued  on  was  a  negotiable  instrument  or  a  plain  contract 
in  writing.  The  present  controversy  is  between  the  original 
parties  to  the  instrument,  and  clearly  comes  within  the  ex- 
ception to  the  rule  above  stated  as  applicable  to  negotiable  in- 
struments. 

The  pleader  in  the  original  suit  declared  on  the  note  as 
being  the  contract  of  Mrs.  Burkhalter,  alleging  that  it  was 
executed  by  her  because  it  was  signed  by  her  husband  as  her 
agent,  intending  thereby  to  make  her  alone  responsible.  The 
amendment  amplified  the  allegations  of  the  petition  respecting 
her  liability,  and  did  not  introduce  a  new  cause  of  action. 
"We  think  that  the  petition  as  amended  contained  a  cause  of 


Feb.  1907.]     Burkhaltsb  v.  Perry  &  Brown.  349 

action  against  Mrs.  Burkhalter,  and  upon  proof  thereof  that 
she  would  be  liable  on  the  note  "*"***  signed  by  her  husband  as 
-"agent":  Moore  v.  McClure,  8  Hun,  557. 

It  may  be  contended  that  even  if  a  principal  may  be  liable 
on  a  note  signed  by  the  agent,  with  the  word  "agent"  after 
his  signature,  with  proper  allegations  that  the  contract  thus 
signed  was  the  contract  of  the  principal,  and  that  the  signa- 
ture in  this  manner  was  intended  by  both  parties  to  be  the 
.signature  of  the  principal,  the  rule  would  be  inapplicable 
where  there  were  other  persons  jointly  bound  on  the  same 
note,  who  are  sued  as  joint  obligors.  Unquestionably  the  joint 
obligors  might  object  to  an  amendment  of  this  character. 
They  have  a  right  to  rely  on  the  legal  import  and  effect  of  the 
instrument  as  signed  by  them.  Relatively  to  them,  the  addi- 
tion of  the  word  "agent"  to  the  signature  of  Burkhalter  was 
mere  descriptio  personae,  and  they  could  insist  that  they  had 
the  right  to  hold  him  liable  to  contribution  in  the  event  they 
paid  the  debt,  and  that  the  plaintiff  could  not  substitute  an- 
other as  being  jointly  liable  with  them  under  the  contract, 
over  their  protest.  This  objection,  however,  is  personal  to 
the  joint  obligors.  It  is  no  concern  of  Mrs.  Burkhalter.  She 
is  not  hurt  by  treating  the  contract  as  hers,  simply  because 
other  persons  may  be  jointly  liable  with  her  thereon.  The 
fact  that  there  maj"  be  others  from  whom  she  might  demand 
■contribution  is  to  her  advantage,  and  not  to  her  detriment. 

The  evidence  submitted  by  the  plaintiffs  fully  sustained  the 
allegations  of  their  petition.  Mrs.  Burkhalter's  liability  was 
shown  to  be  primary,  and  not  as  security.  As  she  offered  no 
testimony,  and  there  was  no  conflict  in  the  evidence  submitted 
by  the  plaintiffs,  there  was  no  error  in  directing  a  verdict  for 
the  plaintiffs. 

Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C.  J.,  absent. 

Where  a  Person  Signs  a  Contract,  afibcing  to  his  name  the  word 
"agent,"  "trustee,"  or  the  like,  he  is  prima  facie  individually 
liable:  Peterson  v,  Homan,  44  Minn,  166,  20  Am,  St.  Rep.  504;  Hobson 
V.  Hassett,  76  Cal.  203,  9  Am.  St.  Eep.  193.  If  a  note  is  signed  by  an 
individual  maker  with  such  words  as  "president,"  "manjtger, "  or 
"secretary,"  immediately  following  the  name,  they  are,  in  the  ab- 
sence of  a  corporate  seal,  or  an  apparent  intention  in  the  body  of  the 
instrument  to  bind  the  corjwration  alone,  considered  as  merely  de- 
scriptive of  the, maker,  and  the  note  must  be  held  the  obligation  of 
the  person  who  signs  it:  Prescott  y.  Uixon,  22  Ind,  App.  139. 
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BLUTHENTHAL  v.  BENNEFIELD. 

[127  Ga.  444,  56  S.  E.  517.] 

LIEN  FOR  IiABOB — Laborer,  "Who  is. — A  person  employed  in  a 
store,  whose  duties  require  him  to  attend  the  bar,  wash  bottles  and 
glasses,  sweep  out  and  dust  the  store,  unpack  goods,  keep  the  books, 
and  do  anything  else  that  is  required  of  him,  is  a  laborer,  and  entitled 
to  a  laborer's  lien  upon  the  property  of  his  employer,     (p.  351.) 

Lane  &  Maynard,  for  the  plaintiffs. 

"^  BECK,  J.  Bluthenthal  &  Bickart  foreclosed  a  mort- 
gage against  Melton,  and  caused  the  fieri  facias  to  be  levied 
on  a  stock  of  whiskies,  wines,  etc.,  belonging  to  the  defend- 
ant, and  under  the  foreclosure  proceedings  the  property  was 
sold.  On  a  rule  brought  by  the  plaintiffs  to  distribute  the 
funds  in  the  hands  of  the  sheriff,  Bennefield  intervened  and 
prayed  that  he  might  recover  one  hundred  and  thirty-six  dol- 
lars and  forty-three  cents,  for  which  amount  he  had  foreclosed 
a  laborer's  lien  against  Melton.  The  jury  found  in  favor  of 
the  laborer's  lien  as  claimed  by  Bennefield,  and  a  judgment 
was  entered  accordingly.  Bluthenthal  &  Bickart  made  a  mo- 
tion for  a  new  trial,  which  was  overruled,  and  they  excepted. 

We  agree  with  counsel  for  plaintiff  in  error,  in  the  state- 
ment made  in  their  brief,  that  there  are  only  two  questions 
involved  in  this  case:  1.  Was  Bennefield  such  a  laborer  as 
would  entitle  him  to  a  lien  ?  2.  Did  Melton  reside  in  Sum- 
ter county  at  the  time  of  the  foreclosure  of  the  lien  of  Benne- 
field? The  trial  judge  who  passed  upon  the  issues  in  the 
case,  by  his  finding  in  favor  of  the  intervener,  answered  both 
questions  in  the  affirmative.  And  in  reviewing  his  judgment, 
we  have  only  to  determine  whether  there  was  sufficient  evi- 
dence to  authorize  the  finding  as  made,  Bennefield,  the  inter- 
vener, in  his  own  behalf  testified  in  part  as  follows:  "Dur- 
ing the  time  I  was  working  for  him  [Melton]  it  was  my  duty 
to  open  the  store  every  morning  during  the  week  at  5  o'clock, 
and  the  first  thing  I  did  after  opening  the  store  was  to  sweep 
the  floors,  dust  and  clean  up  the  house ;  and  all  along  during 
each  day  I  was  engaged  in  washing  counters,  washing  glasses, 
pouring  out  drinks  for  the  trade,  selling  and  delivering  over 
the  counter  whiskies  and  wines  in  bottles  to  the  trade,  dusting 
and  keeping  the  shelves  clean,  receiving  into  the  house  ship- 
ments of  goods,  unpacking  such  shipments  and  placing  the 
goods  upon  the  shelving,  placing  beer  in  bottle  on  ice,  tap- 
ping and  drawing  beer  out  of  kegs,  lifting  barrels  of  whisky 
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onto  the  scaffolding,  drawing  whisky  out  of  them  *^^  intc 
bottles  and  placing  the  same  on  the  shelves  to  be  sold,  and 
doing  any  and  every  kind  of  work  that  came  to  hand  in  busi- 
ness of  that  kind.  I  built  the  scaffolding  on  which  to  place 
the  whisky  barrels,  and  also  erected  myself  the  fixtures  in  the 
bar,  except  the  front  screen.  Nearly  all  the  work  I  did  was 
manual  labor."  He  further  testified  that  in  Melton's  absence 
he  handled  the  cash,  and  deposited  it  as  directed  by  him,  and 
paid  out  money  only  when  Melton  directed  him  to  do  so,  that 
he  gave  checks  in  Melton's  absence,  but  it  was  only  done  un- 
der express  directions  of  the  latter;  that  he  did  not  have 
charge  of  Melton's  business  nor  cash,  except  at  times  when 
he  was  absent,  and  then  under  special  directions.  When 
INIelton  was  away  he  kept  the  books,  "but  he  had  no  books 
to  keep  that  amounted  to  anything;  he  did  a  cash  business, 

and  very  little  looks  were  kept Mr.  J.  W.  Mize  also 

worked  in  the  barroom  about  three  months  during  the  time  I 
was  working  there,  but  he  did  nothing  but  serve  drinks 
to  the  trade,  and  I  had  nothing  to  do  with  employing  or  pay- 
ing him.  I  was  not  over  him.  But  when  jNIr.  Melton  was 
away  I  was  in  charge  of  and  managed  his  business."  Here, 
under  a  number  of  decisions  of  this  court,  there  was  sufficient 
evidence  to  support  a  finding  that  the  person  who  performed 
the  duties  as  set  forth  above  was  entitled  to  a  laborer's  lien. 
Justice  liCwis,  in  the  opinion  delivered  by  him  in  the  case  of 
Lowenstein  v.  Meyer,  114  Ga.  709,  40  S.  E.  726,  says:  "It 
appeared  from  the  evidence  that  the  duties  of  the  plaintiff 
required  him  to  attend  the  bar,  wash  bo! ties,  sweep  out  the  bar- 
room, unpack  goods,  keep  the  books,  and  do  anything  else 
that  was  required  of  him.  The  performance  of  these  duties 
would  clearly  entitle  him  to  a  laborer's  lien;  and  the  fact 
that,  in  addition  to  his  manual  labor,  he  was  required  to  keep 
books,  would  not  defeat  his  right  to  foreclose  his  lien  as  a 
laborer:  Oliver  v.  Boehm,  63  Ga.  172." 

The  judge's  finding  that  at  the  time  of  the  foreclosure  of 
the  laborer's  lien  again.st  him  Melton  was  a  resident  of  Sum- 
ter county  rests  upon  sufficient  evidence.  There  was  no  ques- 
tion that  he  had,  previously  to  the  closing  of  his  business 
in  that  county,  been  a  resident  thereof,  and  while  the  trial 
judge  might  have  been  authorized  to  find  that  he  had  changed 
his  domicile,  the  evidence  did  not  require  such  a  couclusion. 

Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C  J.,  absent. 
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The  Question  as  to  Who  is  a  "Laborer"  within  the  meaning  of  that 
term  as  used  in  exemption  statutes  is  discussed  in  the  notes  to  Oliver 
V.  Macon  Hardware  Co.,  58  Am.  St.  Rep.  303;  Tabb  v.  Mallett,  102 
Am.  St.  Eep.  81. 


DAVIS  V.  ALBRITTON. 

[127  Ga.  517,  56  S.  E.  514.] 

WIIiLS — Probate  of — Belief  from  for  Fraud. — A  judgment  ad- 

-mitting  a  copy  of  a  lost  will  to  probate,  and  obtained  by  false  and 

fraudulent  misrepresentations  as  to  jurisdictional  facts   may  be   set 

aside  in  a  proper  proceeding  instituted  for  that  purpose  by  an  heir 

-of  the  testator,  in  the  court  rendering  such  judgment,     (p.  354.) 

JUDGMENTS — Fraud  in  Obtaining  Belief  from. — A  judgment 

which  is  the  result  of  a  fraud  perpetrated  upon  the  court  by  a  false 

representation   of  jurisdictional  facts  may  be   set  aside  in  the   same 

•  court  rendering  it,  in  a  proper  proceeding  instituted  therein  for  that 

purpose,     (pp.  354,  355.) 

Ellis,  Wimbish  &  Ellis,  for  the  plaintiff. 

W.  McElreath,  for  the  defendant. 

"''  BECK,  J.  Mrs  Davis,  an  heir  at  law  of  one  Carrie 
May,  deceased,  filed  her  petition  against  Mrs.  Albritton  to 
the  May  term,  1905,  of  the  court  of  ordinary  of  Fulton 
county,  in  which  she  sought  to  have  set  aside  a  judgment, 
rendered  by  that  court  at  the  February  term,  1905,  establish- 
ing a  copy  of  the  will  of  the  said  Carrie  May,  and  admitting 
the  same  to  probate  in  solemn  form.  She  sought  to  have  the 
judgment  set  aside  on  the  grounds:  (1)  that  the  court  render- 
ing it  was  without  jurisdiction  of  the  person  or  property  of 
the  deceased,  and  it  was  therefore  void;  (2)  that  plaintiff 
was  not  legally  served  with  notice  of  the  proceedings  to  pro- 
bate said  will;  and  (3)  fraud  in  the  procurement  of  the  judg- 
ment. The  defendant  was  served  with  a  copy  of  the  petition 
and  rule  nisi,  and  filed  her  answer  thereto.  At  the  trial  of 
the  case,  on  appeal  to  the  superior  court,  it  appeared  from 
the  evidence  introduced  by  the  plaintiff  that  the  testator,  at 
the  time  of  her  death,  was  a  resident  of  Pawtucket,  Rhode 
Island,  and  that  she  left  no  property  of  any  kind  within  the 
limits  of  Fulton  county,  Georgia.  The  court  ruled  that  these 
questions  were  concluded  by  the  judgment  of  the  court  of 
.ordinary  admitting  the  will  to  probate,  and  directed  a  ver- 
i.dict  for  the  defendant.     The  plaintiff  excepted. 
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1.  The  general  rule  of  law  unquestionably  is,  that  when  a 
court  of  competent  jurisdiction  has  rendered  a  judgment  in 
relation  to  any  subject  matter  within  its  jurisdiction,  the 
presumption  arises  ^^^  that  it  had  before  it  suflficient  evi- 
dence to  authorize  it  to  award  such  judgment ;  and  said  judg- 
ment will  be  conclusive  as  to  the  subject  matter  which  it 
purports  to  decide.  But  to  this  general  rule  there  are  ac- 
knowledged limitations,  growing  out  of  circumstances.  In 
the  case  of  Boyd  v.  Glass,  34  Ga.  253,  84  Am.  Dec.  252,  it  was 
said:  "If  a  court  have  jurisdiction  of  a  question,  and  acts 
upon  it,  that  action,  until  set  aside,  is  conclusive.  But  the 
question  of  jurisdiction  is  always  open  to  investigation,  and 
if  upon  such  investigation  it  be  found  that  the  court  had  no 
jurisdiction  of  the  person  or  subject  matter,  then  all  proceed- 
ings had  are  nullities."  And  to  the  same  effect  is  the  case 
of  Thompson  v.  Whitman,  18  Wall.  457,  21  L.  ed.  897,  where 
it  was  said:  "Want  of  jurisdiction  may  be  shown  either  as 
to  the  subject  matter  or  the  person,  or,  in  proceedings  in 
rem,  as  to  the  thing":  See,  also,  McCauley  v.  Hargroves,  48 
Ga.  50,  15  Am.  Rep.  660.  And  it  has  been  repeatedly  held 
that  a  judgment  may  be  set  aside,  upon  a  proper  case  made, 
by  a  decree  in  chancery,  or  by  a  proceeding  at  law,  by  peti- 
tion with  rule  nisi  or  process,  and  service  upon  the  necessary 
parties,  instituted  for  that  purpose  in  the  court  in  which  the 
judgment  was  rendered :  Civ.  Code,  i-ec.  3987 ;  Diur  v.  Thweatt, 
39  Ga,  578,  and  cases  there  cited;  Dugan  v.  McGlann,  60  Ga. 
353;  Tant  v.  Wigfall,  65  Ga.  412;  Turner  v.  Jordan,  67  Ga. 
604;  Union  Compress  Co.  v.  Leffler,  122  Ga.  640,  50  S.  E.  483. 
It  appears  from  the  report  in  the  case  of  Stewart  v.  Golden,  98 
Ga.  479,  25  S.  E.  528,  that  the  defendant  Golden,  in  order 
to  resist  an  action  of  complaint  for  land,  applied  to  the 
court  of  ordinary  to  set  aside  the  judgment  of  that  court, 
rendered  at  a  previous  term,  appointing  one  Underwood  ad- 
ministrator on  the  estate  of  Harris,  deceased  (the  validity 
of  a  deed  from  Underwood,  as  administrator,  under  which  the 
plaintiff  was  seeking  to  recover  the  lands,  being  dependent 
upon  the  validity  of  the  judgment  appointing  said  lender- 
wood  admini.strator).  The  ground  alleged  by  defendant 
Golden  for  setting  aside  said  judgment  was  that  the  court 
of  ordinary  of  Meriwether  county  had  no  jurisdiction  to  ap- 
point Underwood  administrator  on  tiie  tslate  of  Harris;  for  the 
reason  that  Harris  did  not  reside  in  that  county  at  the  time 
of  hifl  death,  had  no  property  there  at  the  time  of  his  death, 
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and  had  no  bona  fide  cause  of  action  against  anybody  resid- 
ing there.  A  rule  nisi  was  issued  by  the  ordinary,  calling  on 
the  plaintiff  to  show  cause  why  the  judgment  appointing 
Underwood  administrator  should  not  be  set  aside,  and  this 
rule  and  a  copy  of  ^^^  the  petition  were  served  upon  the 
other  party,  and  at  a  succeeding  term  of  the  court  of  ordinary 
the  judgment  appointing  Underwood  as  administrator  was 
set  aside  and  declared  void  ab  inito,  on  the  ground  that  the 
court  rendering  the  same  had  no  jurisdiction,  for  the  rea- 
sons above  stated.  This  last  judgment  of  the  court  was  at- 
tacked, and  Chief  Justice  Simmons,  who  delivered-  the  opin- 
ion, said:  "If  the  facts  pleaded  by  them  [the  plaintiffs  in 
the  petition  to  set  aside  the  former  judgment]  were  true, 
there  could  be  no  question  that  the  judgment  [appointing 
Underwood  administrator]  was  void;  and  'a  void  judgment 
is  a  mere  nullity,  and  may  be  so  held  in  any  court  when  it 
becomes  material  to  the  interest  of  the  parties  to  consider 
it' :  Code,  sec.  3594.  *  A  judgment  that  is  void  may  be  attacked 
in  any  court,  and  by  anybody':  Code,  sec.  3828.  "We  do  not 
see,  therefore,  why  the  defendants  did  not  have  a  right  to  go 
into  the  court  that  rendered  the  judgment  and  have  it  set 
aside."  In  the  case  of  Jones  v.  Smith,  120  Ga.  642,  48  S.  E, 
134,  it  was  held  that  where  the  want  of  jurisdiction  appears 
on  the  face  of  the  record,  the  judgment  may  be  collaterally 
attacked,  and  treated  as  a  mere  nullity ;  but  where  it  does  not 
so  appear,  it  can  only  be  attacked  directly  in  a  proceeding 
instituted  for  that  purpose. 

It  is  distinctly  alleged  in  plaintiff's  petition  that  the  de- 
ceased was  not,  at  the  time  of  her  death,  a  resident  of  Fulton 
county  (the  jurisdictional  fact  recited  in  the  order  admitting 
the  said  will  to  probate),  but  was  a  resident  of  the  state  of 
Rhode  Island,  and  left  no  property  of  any  kind  in  said  county 
of  Fulton;  that  the  defendant  "knew  that  the  said  ....  de- 
ceased was  not  domiciled  in  Fulton  county,  Georgia,  at  the  time 
of  her  death,  but  was  a  r?sident  of  the  state  of  Rhode  Island," 
and  at  the  time  said  will  was  offered  for  probate  there  was 
no  property  of  the  deceased  within  the  limits  of  Fulton 
county;  and  that  the  efforts  of  said  defendant  to  obtain  said 
judgment  "amounted  to  a  scheme  and  device  in  the  nature 
of  a  legal  fraud  upon  the  honorable  ordinary's  court  of  Ful- 
ton county."  If  these  allegations  be  true,  the  court  of  ordi- 
nary of  Fulton  county  not  only  had  no  jurisdiction  to  render 
said  judgment  (Civ.  Code,  sec.  3279),  but  the  rendition  of 
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the  sarae  was  the  result  of  a  fraud  perpetrated  upon  that 
court  by  a  false  representation  that  the  deceased  was  a  resi- 
dent of  Fulton  county  at  the  time  of  her  death  (Louisville  & 
Nashville  R.  Co.  v.  Chaffin,  84  Ga.  519,  11  S.  E.  891)  ; 
and  a  court  of  equity  would  have  jurisdiction  to  set  aside  said 
judgment  on  the  '^^  ground  of  fraud  in  obtaining  the  same: 
Wallace  v.  Walker,  37  Ga.  265,  92  Am.  Dec.  70;  Langmade  v. 
Hamilton,  89  Ga.  441,  15  S.  E.  535;  Jones  v.  Smith,  120  Ga. 
642,  48  S.  E.  134.  Was  plaintiff  entitled  to  have  it  set  aside 
in  the  same  court  that  rendered  it?  The  question  was  an- 
swered in  Stewart  v.  Golden,  98  Ga.  479,  25  S.  E.  528.  If,  as 
alleged  and  sought  to  be  proved,  a  fraud  was  perpetrated  by 
knowingly  and  falsely  pretending  that  the  decedent  resided 
in  Fulton  County,  the  fact  that  citation  was  published  would 
not  prevent  the  plaintiff,  who  had  no  knowledge  of  the  pro- 
ceeding, from  moving  in  due  time,  in  the  court  where  the 
judgment  was  rendered,  to  have  it  set  aside. 

2.  Evidence  having  been  introduced  by  the  plaintiff  which 
would  authorize  a  jury  to  find  a  verdict  in  her  favor  the  court 
erred  in  directing  a  verdict  for  the  defendant. 

Judgment  reversed. 

All  the  justices  concur,  except  Fish,  C.  J.,  absent. 


Relief  from  the  Orders  and  Decrees  of  Probate  Courts  is  sometimes 
granted  in  equity:  See  the  note  to  Froebrich  v.  Lane,  106  Am.  St.  Rep. 
639;  Nelson  v.  Cowling,  77  Ark.  351,  113  Am.  St.  Rep.  155.  It  is 
well  understood  that  a  judgment  without  jurisdiction  is  void,  and 
may  be  denied  or  contested  in  any  proceeding,  direct  or  collateral: 
Thornily  v.  Prentice,  121  Iowa,  89,  100  Am.  St.  Rep.  317;  Waldron  v. 
Harvey,  54  W.  Va.  608,  102  Am.  St.  Rep.  959.  The  vacation  of  judg- 
ments on  motion  when  not  specially  provided  for  by  statute  is  con- 
sidered in  the  note  to  Furman  v.  Furman,  60  Am.  St.  Rep.  633.  The 
power  of  a  court  to  vacate  a  judgment  after  the  time  specified  in  the 
statute  for  granting  relief  therefrom  is  considered  in  the  note  to 
Nicklin  v.  Robertson,  52  Am.  St.  Rep.  795.  And  relief  in  equity  other 
than  by  appellate  proceedings  from  judgments  and  decrees  is  con- 
sidered in  the  note  to  Little  Bock  etc.  Ry.  Co.  v.  Wells,  54  Am.  St. 
Rep.  218. 

T/ic  Probate  of  Lost  or  Destroyed  Wills  is  discussed  in  the  note  to 
Williams  v.  Miles,  110  Am.  St.  Rep.  445. 
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SOUTHERN  FLOUR  AND  GRAIN  COlVrPANY  v.  NORTH- 
ERN PACIFIC   RAILWAY  COMPANY. 

[127  Ga.  626,  56  S.  E.  742.] 

BAILBOADS — Attachment  of  Car  from  Another  State — Con- 
tract Bight  Superior  to. — If  a  railroad  company  in  one  state  receives 
a  car  from  a  company  in  another  state  under  a  contract  of  hiring, 
giving  the  former  company  the  right  to  .carry  the  car  to  its  destina- 
tion within  the  state,  unload  it,  and  then  reload  it,  and  return  it  in 
the  same  general  direction  to  the  owner  beyond  the  limits  of  the 
state,  the  right  of  the  hiring  company  to  the  use  of  the  car  is  superior 
to  the  right  of  an  attaching  creditor  of  the  owner,  who  seeks  to  sub- 
ject the  car  to  attachment,  by  service  of  summons  or  garnishment 
upon  the  hiring  company,     (p.  358.) 

BAILBOADS — Attachment  of  Car  from  Another  State — ^Inter- 
state Commerce. — If  a  railroad  company  in  one  state  receives  a  car 
from  a  company  in  another  state  under  a  contract  of  hiring,  giving 
the  former  company  the  right  to  carry  the  car  to  its  destination  withio 
the  state,  unload  it,  and  then  reload  it,  and  return  it  in  the  same  gen- 
eral direction  to  the  owner,  beyond  the  limits  of  the  state,  such  car, 
while  in  the  state,  is  not  exempt  from  attachment  for  a  debt  of  the 
owner,  sought  to  be  executed  by  service  of  summons  of  garnishment 
upon  the  hiring  company,  upon  the  sole  ground  that  such  impounding 
of  the  car  is  an  unlawful  interference  with  interstate  commerce,  (p. 
361.) 

BAILBOADS — Attachment  of  Cars — Interstate  Commerce. — An 
unloaded  car  generally  employed  by  a  railroad  company  as  part  of  its 
equipment  in  the  transportation  of  freight  from  one  state  to  another, 
is  not  exempt  from  the  process  of  attachment  regularly  instituted  for 
the  collection  of  a  debt,  upon  the  gp-ound  that  such  impounding  of  the 
car  is  unlawful  interference  with  interstate  commerce,     (p.  362.) 

W.  McElreath  and  W.  H.  Terrill,  for  the  plaintiff. 

Tye  &  Bryan,  for  the  defendant. 

«26  ATKINSON,  J.  1.  The  only  contention  made  before 
us  by  counsel  for  plaintiff  in  error  is  that  a  certain  railroad 
car,  the  property  of  the  Northern  Pacific  Railway  Company, 
the  defendant  in  attachment,  which  came  into  the  hands  of 
the  garnishee,  the  Western  and  Atlantic  Railroad  Company, 
within  the  jurisdiction  of  the  court,  after  the  execution  of  the 
attachment  by  service  of  the  summons  of  garnishment  and 
before  the  garnishee  filed  its  answer  to  the  summons  of  gar- 
nishment, is  subject  to  the  attachment.  The  garnishee 
®^''  insisted  that  the  car  was  not  subject  to  attachment,  and 
set  forth  in  its  answer  to  the  summons  the  facts  upon  which 
it  contended  that  the  property  was  not  subject.  There 
being  no  traverse  to  the  answer  of  the  garnishee,  the  court, 
upon  motion  and  consideration,  discharged  the  garnishee  and 
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dismissed  the  attachment.  The  plaintiff  in  error  was  the 
plaintiff  in  the  court  below,  and  excepted  to  the  ruling  of 
the  court.  The  answer  of  the  garnishee  in  effect  sets  up  two 
theories  under  which  it  was  insisted  that  the  court  should  not 
require  the  garnishee  to  surrender  the  possession  of  the  car, 
to  wit:  (a)  That  the  garnishee  had  a  right  to  the  use  of  the 
car  superior  to  the  right  of  the  garnishing  creditor;  (b)  that 
the  car  being  employed  in  interstate  commerce,  it  would  be 
a  violation  of  the  federal  constitution  and  statute  upon  the 
subject  of  interference  with  interstate  commerce  to  require 
the  surrender  of  the  car.  If  the  judgment  was  right  upon 
cither  theory,  it  would  be  our  duty  to  affirm  it.  As  we  shall 
affirm  the  judgment  upon  the  first  theory  only,  it  is  neces- 
sary that  we  should  deal  with  that  view  of  the  case.  In  the 
brief  for  plaintiff  in  error  no  point  is  insisted  upon  except 
that  the  property  was  not  relieved  from  the  process  of  gar- 
nishment by  force  of  the  federal  constitution  and  statute  on 
the  subject  of  interference  with  interstate  commerce.  Inas- 
much as  this  theory  of  the  case  has  been  dealt  with  by  coun- 
sel on  both  sides  and  a  ruling  thereon  is  desired,  we  will  also 
deal  with  the  last  theory  mentioned,  but  we  will  not  consider 
any  other  proposition  which  the  case  may  present,  for  the 
maintenance  of  which  counsel  in  their  briefs  did  not  insist  or 
contend. 

We  proceed  now  to  deal  with  the  case  under  the  first  the- 
ory. "We  may  regard  it  as  fundamental  that  the  owner  of 
property  may,  as  against  his  creditors,  sell,  lease  or  otherwise 
dispose  of  the  same,  in  whole  or  in  part,  so  long  as  the 
transaction  is  in  good  faith  and  founded  upon  a  valuable 
consideration.  A  purchaser  or  other  person  acquiring  any 
interest  in  the  property  takes  the  same,  under  circumstances 
above  referred  to,  freed  from  the  claim  of  creditors  who  have 
no  lien  at  the  time  that  the  owner  makes  the  disppsition  of 
his  property  to  him.  A  creditor  who  acquires  a  lien  after 
such  disposition  by  the  debtor  can,  as  a  general  rule,  seize, 
tinder  the  process  issued  in  enforcement  of  his  lien,  only  such 
interest  in  the  property  as  remains  in  his  debtor,  and  cannot 
defeat  or  in  any  way  interfere  with  the  purchaser  in  the  rights 
that  he  has  acquired  *****  prior  to  the  acquisition  of  the  lien. 
In  the  present  case  the  answer  of  the  garnishee  alleged  that 
"by  virtue  of  an  understanding  existing  and  an  agreement" 
between  the  garnishee  and  the  defendant  in  attachment,  a  car 
of  the  defendant  in  attachment  coming  from  a  point  without 
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the  state  into  the  possession  of  the  garnishee  loaded,  upon 
being  unloaded  in  this  state,  might  be  reloaded  by  the  gar- 
nishee and  used  for  the  purpose  of  shipment,  provided  it  was 
routed  in  such  a  way  that  the  direction  would  carry  it  to  the 
point  whence  it  started ;  that  is,  the  agreement  alleged  was,  in 
effect,  that  the  cars  of  the  defendant  in  attachment  should 
be  used  to  haul  frei^2;ht  to  points  along  the  line  of  the  gar- 
nishee, and,  when  such  cars  were  emptied,  that  the  garnishee 
might  use  them  for  transporting  its  freight,  provided  that 
they  should  be  loaded  only  with  freight  that  had  a  destina- 
tion in  the  direction  from  which  the  car  originally  came 
when  received  in  their  possession  and  returned  to  the  owner 
at  some  point  on  its  line  of  road  out  of  this  state.  It  was 
alleged  that  agreements  of  this  kind  were  at  the  present 
day  necessary  and  almost  universal  for  the  purpose  of  fa- 
cilitating through  shipments  and  preventing  the  necessity 
of  unloading  and  reloading  cars  at  connecting  points;  that 
without  such  right  so  to  receive  and  return  cars,  its  business 
as  a  common  carrier  would  be  seriously  affected.  The  an- 
swer does  not  allege  that  this  agreement  was  in  writing,  but 
the  substance  of  it  was  set  forth  therein,  and  is  in  effect 
as  above  stated.  There  was  no  traverse  to  the  answer. 
Neither  was  there  any  exception  in  the  nature  of  a  special 
demurrer  to  any  of  the  averments,  or  other  motion  challeng- 
ing the  sufficiency  of  the  answer.  In  the  absence  of  such 
exceptions,  the  answer  will  be  deemed  as  admittedly  true^ 
and  as  alleging  a  valid  and  binding  agreement  between  the 
two  companies  of  the  character  above  indicated. 

Under  its  agreement,  the  garnishee  acquired  a  right  to  use 
each  car  of  the  defendant  in  attachment  as  it  came  into  it?» 
possession  under  the  circumstances  referred  to.  This  was 
not  a  mere  naked  right  under  the  answer,  but  was  based  upon 
a  consideration ;  for,  under  the  arrangement  between  the  com- 
panies, each  one  was  to  pay  the  other  for  the  use  which  it 
made  of  the  other's  cars.  We  see  no  reason  why  such  an 
agreement  is  not  valid,  and,  if  it  is  valid,  under  its  terms  the 
company  receiving  the  car  loaded  acquires  a  special  property 
therein — that  is,  present  possession  with  ®2®  the  right  to  use 
the  car  in  the  transaction  of  its  business  for  certain  pur- 
poses and  during  a  limited  time.  This  agreement  antedates 
the  service  of  the  summons  of  garnishment,  and,  consequently, 
the  lien  of  the  attachment.  It  is  a  valuable  right.  The 
junior  attaching  creditor  cannot,  by  mere  levy,  acquire  any 
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lien  which  would  defeat  the  right  of  use  which  the  garnishee 
had  in  the  car.  If  the  owner  of  a  horse  makes  an  agreement 
with  another  by  which  the  other  is  to  have  the  use  of  him 
for  a  year,  a  creditor  of  the  owner  cannot  defeat  this  arrange- 
ment by  the  levy  of  an  attachment  sued  out  after  the  agree- 
ment of  hiring  has  become  complete.  Such  would  be  the 
case  if  the  hiring  was  for  even  a  day.  The  right  to  the  use 
of  the  thing  hired  for  the  term  of  the  contract  of  hire  is  sub- 
stantial, and  cannot,  without  violence  to  the  rights  of  the 
person  hiring,  be  taken  from  him  without  his  consent,  either 
under  authority  of  an  after-acquired  lien  against  the  hirer  or 
under  authority  of  an  after-acquired  title  obtained  from  the 
hirer.  The  car  involved  in  controversy  was  no  less  than  the 
subject  matter  of  a  contract  for  hire,  and  the  garnishee's  in- 
terest therein  was  superior  to  any  after-acquired  interest  which 
could  be  asserted  by  means  of  the  attachment  proceeding. 
This  principle  is  recognized  in  section  2913  of  the  Civil 
Code,  which  is  in  the  following  language:  "A  thing  hired  is 
not  subject  to  sale  under  judgment  obtained  subsequent  to 
the  contract  of  hire  against  the  owner,  but  may  be  levied  on, 
and  a  bond  for  its  forthcoming  at  the  expiration  of  the  time 
for  which  it  is  hired  may  be  demanded  of  the  person  hiring: 
Provided,  the  time  of  hiring  does  not  exceed  one  year."  The 
word  "levied"  in  that  section  is  to  be  given  its  technical 
meaning — that  is,  an  actual  seizure  of  the  property  by  a  levy- 
ing officer  under  a  process — and  therefore  the  latter  part  of 
the  section  in  relation  to  a  forthcoming  bond  would  have  no 
application  in  a  case  where  the  property  is  seized  under  a 
garnishment,  which  is  for  some  purposes  treated  as  in  effect 
a  levy  upon  the  property ;  but  it  is  not  a  technical  levy  with- 
in the  meaning  of  the  statute. 

Under  the  record  it  appears  that  this  contract  of  hire,  or 
this  right  to  the  use  of  the  car  so  vested  in  the  garnishee 
by  virtue  of  the  contract,  would  not  cease  to  exist  until  after 
the  car  had  been  returned  to  a  point  beyond  the  limits  of  this 
state.  At  that  time  the  garnishee  lo.ses  control  of  the  car 
and  it  is  beyond  the  jurisdiction  of  the  court.  Tiie  garnishee 
would  neither  have  a  contractual  ***'***  right,  nor  the  process 
of  court,  to  bring  the  car  back  into  the  jurisdiction  of  the 
court.  It  is  very  clear  that  the  fixed  right  of  the  garnishee 
to  so  use  the  car  could  not  be  denied  by  the  defendant  in 
attachment.  Admitting  the  contract  of  hire  to  the  garnishee. 
the  defendant  would  not  be  heard  to  deny  to  the  garnishee 


360  American  State  Reports,  Vol.  119.      [Georgia, 

the  rigrht  of  use  according  to  the  terms  of  the  contract.  If 
the  defendant  could  not  take  the  car  before  the  contract  of 
hire  had  terminated,  by  what  authority  would  a  junior  lien 
creditor  take  it  ?  The  creditor  could  not  take  that  which  was 
not  the  defendant's.  It  may  be  safely  said  that  at  common 
law,  if  the  defendant,  the  Northern  Pacific  Railway  Com- 
pany, could  not  take  the  car  from  the  garnishee  at  any  time 
while  it  was  being  sought  to  impress  it  with  the  lien  of  the 
attachment  levied  by  service  of  the  process  of  garnishment, 
the  plaintiff,  the  Southern  Flour  and  Grain  Company,  could 
not  do  so.  This  court  said  in  Owens  v.  Atlanta  Trust  &  Bank- 
ing Co.,  122  Ga.  521,  50  S.  E.  379:  "By  garnishment  he 
may  reach  what  is  due  his  debtor,  but  is  bound  by  existing, 
though  unrecorded,  counterclaims,  setoffs,  pledges,  encum- 
brances or  liens."  In  Bates  v.  Forsyth,  69  Ga.  365,  it  is  said : 
"What  one  cannot  recover  himself  cannot  be  recovered  by 
garnishment  against  him."  In  Tim  v.  Franklin,  87  Ga.  93, 
13  S.  E.  259,  it  is  said:  "As  a  general  rule,  creditors  cannot 
reach  by  garnishment  any  assets  which  the  debtor  himself 
could  not  recover  from  the  garnishee."  In  Drake  on  Attach- 
ment, seventh  edition,  section  458,  it  is  said:  "A  fundamen- 
tal doctrine  of  garnishment  is  that  the  plaintiff  does  not 
acquire  any  greater  rights  against  the  garnishee  than  the 
defendant  himself  possesses.  "Where,  therefore,  the  attach- 
ment plaintiff  seeks  to  avail  himself  of  the  rights  of  the 
defendant  against  the  garnishee,  his  recourse  against  the  latter 
is  limited  by  the  extent  of  the  garnishee's  liability  to  the 
defendant":  See,  also,  in  this  connection,  14  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  793;  20  Cyc.  994;  1  Shinn  on  At- 
tachment and  Garnishment,  sees.  28,  34,  41;  2  Shinn  on  At- 
tachment and  Garnishment,  sec.  578;  Waples  on  Attachment 
and  Garnishment,  2d  ed.,  sees.  255,  356;  Johnson  v.  Union 
Pac.  R.  Co.,  145  Fed.  249.  In  view  of  w^hat  has  been  said, 
the  garnishee  had  rights  which  not  only  the  defendant,  but 
also  the  plaintiff,  the  garnishing  creditor,  was  bound  to  re- 
spect. Under  the  conditions  already  stated,  the  garnishee 
could  not  be  required  in  a  court  of  law,  without  equitable 
pleadings,  to  deliver  the  car  to  the  officers  of  court  in  re- 
sponse to  the  summons  of  garnishment  ®***  to  be  disposed  of 
by  order  of  the  court.  The  rights  of  the  parties  in  equity 
are  not  involved  in  this  case.  In  the  first  place,  there  are 
no  equitable  pleadings  upon  which  equitable  relief  could  be 
granted  to  the  attaching  creditor;  and  in  the  second  place. 
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the  attachment  was  returned  to  the  city  court  of  Atlanta,  a 
court  with  common-law  jurisdiction,  but  without  jurisdiction 
to  grant  affirmative  equitable  relief  such  as  the  plaintiff  would 
require  in  order  to  subject  to  its  attachment,  upon  equitable 
principles,  the  residuary  interest  of  the  defendant  in  the 
car.  Under  the  pleadings  the  court  did  not,  under  this  theory 
of  the  case,  err  by  discharging  the  garnishee,  nor  in  dismiss- 
ing the  attachment.  The  court's  ruling  upon  this  theory  of 
the  case  being  well  founded,  the  judgment  of  discharge  and 
dismissal  will  be  affirmed. 

2.  We  may  now  consider  whether  the  attempt  upon  the 
part  of  the  garnishing  creditor  to  take  this  car  by  means 
of  the  garnishment  process  is  violative  of  the  federal  consti- 
tution and  statutes  upon  the  subject  of  interfering  with  in- 
terstate commerce.  The  car  came  into  this  state  under  cir- 
cumstances which  are  sufficiently  stated  in  the  foregoing  di- 
vision of  this  opinion.  It  was  a  vehicle'  of  transportation 
which  brought  from  another  state  a  load  of  wheat  consigned 
to  a  point  in  this  state.  There  was  no  attempt  to  serve  the 
attachment  by  direct  seizure  of  the  car  so  as  to  interrupt 
the  due  transmission  of  the  freight,  but  the  execution  of  the 
attachment  was  attempted  by  service  of  the  summons  of  gar- 
nishment. While  the  garnishment  might  ultimately  impound 
the  car,  the  service  of  the  writ  was  perfectly  consistent  with 
the  right  of  the  garnishee  to  continue  its  use  to  the  point  of 
destination,  and  there  to  discharge  the  freight.  This  being 
true,  it  may  be  regarded  as  a  matter  of  fact  that  the  levy  of  the 
attachment  by  service  of  the  summons  of  garnishment  did  not 
in  any  manner  interrupt  the  transportation  or  delivery  of 
the  freight.  A  mere  statement  of  the  facts  renders  it  mani- 
fest that,  as  afTects  either  the  freight  which  the  car  brought 
into  the  state,  or  the  business  of  transporting  the  same,  there 
was  no  interference  whatever;  and  it  follows,  of  course,  that 
if  there  was  nothing  further  involved,  the  car  would  not  be 
exempt  upon  the  theory  of  unlawfully  interfering  with  in- 
terstate commerce. 

It  is  insisted  further,  however,  that  the  car  is  a  part  of 
the  equipment  of  a  railroad  company  employed  generally  in 
the  hauling  of  **^^  interstate  and  intra.state  freight,  and  em- 
ployed at  this  particular  time  only  for  the  purpose  of  bring- 
ing from  a  point  without  this  state  a  load  of  wheat  to  be  dis- 
charged within  this  state,  with  the  possibility  of  being  re- 
loaded with  freight  destined  to  points  either  in  this  state  or 
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beyond  the  limits  of  this  state,  and,  after  being  so  loaded, 
returned  in  the  direction  from  which  it  had  come.  It  is 
readily  seen  that  there  is  a  time  while  in  this  state  that  the 
car  becomes  empty,  and,  returning,  may  or  may  not  be 
employed  in  the  business  of  transportation.  The  fact  of 
present  transportation  of  freight,  is,  therefore,  eliminated. 
'The  question  finally  is  resolved  into  this :  Is  an  unloaded  car, 
which  is  generally  employed  by  a  steam  railroad  company 
as  a  part  of  its  equipment  in  the  transportation  of  freight 
from  one  state  into  another,  exempt  from  the  process  of  at- 
tachment regularly  instituted  for  the  collection  of  a  debt? 
Such  is  the  case  before  us,  and  we  proceed  to  deal  with  the 
law  applicable  to  such  facts.  The  attachment  laws  with  which 
we  are  dealing  are  not  in  conflict  with  the  state  constitu- 
tion, and  there  is  no  attack  made  upon  their  validity.  They 
may  be  regarded,  therefore,  as  valid  in  all  respects.  There 
is  no  purpose  of  these  attachment  laws  except  the  enforcement 
>of  the  payment  of  debts.  Such  purpose  is  not  only  legiti- 
mate, but  essential  to  the  maintenance  of  the  commercial  and 
industrial  welfare  of  the  state.  It  is  proposed  in  this  in- 
stance to  employ  the  writ  of  attachment  only  for  this  purpose. 
Rights  of  this  kind  may  be  enforced  by  any  member  of  the 
public  in  any  well-founded  case.  It  may  sometimes  happen 
that  the  prosecution  of  such  right  for  the  legitimate  purpose 
of  collecting  a  debt  may  incidentally  affect  interstate  com- 
merce, but  it  does  not  follow  that,  merely  because  of  such  in- 
cidental effect,  the  courts  will  always  enjoin  the  prosecution 
of  the  otherwise  legitimate  right.  This  principle  has  been 
recognized  a  number  of  times  by  the  supreme  court  of  the 
United  States,  though  not  in  any  case  involving  the  collection 
of  a  debt.  A  case  involving  the  application  of  the  principle 
to  the  right  of  levy  for  the  collection  of  a  debt  has  not  been 
before  that  court.  The  cases  in  which  they  have  applied  the 
principle  are  those  involving  occupation  tax,  public  morals, 
public  convenience,  and  health  of  people  and  animals,  and 
similar  cases :  See  Williams  v.  Fears,  179  U.  S.  270,  21  Sup. 
Ct.  Rep.  128,  45  L.  ed.  186 ;  Lake  Shore  &  U.  Ry.  Co.  v.  Ohio, 
173  U.  S.  285,  19  Sup.  Ct.  Rep.  465,  43  L.  ed.  702;  Missouri 
etc.  Ry.  Co.  v.  Haber,  169  U.  S.  613,  18  Sup.  Ct.  Rep.  488. 
42  L.  ed.  878 ;  Hennington  v.  Georgia,  163  U.  S.  ^^  299,  16 
Sup.  Ct.  Rep.  1086,  41  L.  ed.  166;  New  York  etc.  R.  Co.  v.  New 
York,  165  U.  S.  628,  17  Sup.  Ct.  Rep.  418,  41  L.  ed.  853; 
•  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Solan,  169  U.  S.  133,  18 
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Sup.  Ct.  Rep.  289,  42  L.  ed.  688 ;  Richmond  &  A.  R.  Co.  v. 
Patterson  Tobacco  Co.,  169  U.  S.  311,  18  Sup.  Ct.  Rep.  335.. 
42  L.  ed.  759,  and  authorities  cited  in  each  case.  But,  after 
iill,  the  argument  in  each  case  leads  to  the  conclusion  that  i£ 
the  thing  attempted  is  in  pursuance  of  a  valid  state  law,  its 
^enforcement  will  not  be  stayed  only  because  it  may  inci- 
dentally affect  interstate  commerce.  The  principle  is  applica- 
ble to  the  case  at  bar,  and  the  plaintiff  should  not  be  pre- 
•cluded  from  collecting  his  debt  by  impounding  the  car  in  the 
manner  attempted,  because  of  the  incidental  effect  it  may 
have  on  the  general  use  of  the  car  in  the  matter  of  trans- 
porting interstate  freight.  To  hold  otherwise  would  in  ef- 
fect be  to  render  immune  from  the  payment  of  debts  all  prop- 
erty of  railroads  employed  in  interstate  traffic.  Such  a  prop- 
osition does  not  rest  upon  sound  reason.  What  we  have 
said  seems  not  to  be  in  entire  harmony  with  rulings  made 
'by  some  courts:  See  Davis  v.  Cleveland  R.  Co.,  146  Fed. 
403;  Wall  V.  Norfolk  &  W.  R.  Co.,  52  W.  Va.  485,  94  Am. 
St.  Rep.  948,  44  S.  E.  294,  64  L.  R.  A.  501;  Connery  v. 
Quincy  0.  &  K.  C.  R.,  92  Minn.  20,  104  Am.  St.  Rep. 
■659,  99  N.  W.  365,  64  L.  R.  A.  624.  But  the  rulings  in  those 
cases  are  not  controlling,  and  we  do  not  by  force  of  their 
reasoning  feel  drawn  to  a  conclusion  different  from  that 
already  stated.  The  decisions  to  which  we  have  alluded  as 
•entertaining  a  contrary  view  are  interestingly  criticised  in  the 
Harvard  Law  Review,  volume  20,  No.  4,  pages  319,  320.  In 
view  of  what  has  been  said,  we  hold  that  the  answer  of 
the  garnishee  did  not  allege  such  facts  with  respect  to  the 
car  as  to  render  it  exempt  under  the  second  theory  insisted 
upon. 

Judgment  affirmed. 

All  the  justices  concur,  except  Fish,  C.  J.,  ab.sent. 

A  Car  of  a  Foreign  Uailroad  Corporation,  sent  with  freight  into  this 
state,  and  here  remaining  a  reasonable  time  for  reloading  and  sending 
back  to  the  state  from  which  it  came,  has  been  held  not  subject  to 
.an  attachment  issued  in  an  action  in  the  courts  of  this  state:  Connery 
X9.  Quincy  etc.  R.  R.  Co.,  92  Minn.  20,  104  Am.  St.  Rep.  659,  and  note. 
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ROGERS  V.   STATE. 

[128  Ga.  67,  57  S.  E.  277.] 

HOMICIDE — Weakness  of  Mind. — It  is  not  Competent  to  prove 
in  a  prosecution  for  murder  that  the  defendant  was  of  weak  mind, 
when  it  is  admitted  that  he  is  neither  an  idiot  nor  an  insane  person, 
(p.  365.) 

HOMICIDE — ^Instruction  as  to  Cooling  Time. — Where  the  judge 
in  a  murder  trial  gives,  in  his  general  instructions  to  the  jury,  the 
section  of  the  Penal  Code  embodying  the  law  of  voluntary  man- 
slaughter, which  contains  the  general  principles  of  the  law  of  "cool- 
ing time,"  his  failure  to  give  a  more  specific  instruction  on  the  ques- 
tion is  not  error,  in  the  absence  of  a  request  therefor,     (p.  366.) 

HOMICIDE. — The  Fact  that  a  Woman  is  Unchaste  does  not 
justify  her  husband  in  slaying  her,  nor,  in  the  absence  of  a  sudden  heat 
of  passion  resulting  from  adequate  cause,  reduce  the  homicide  below 
the  grade  of  murder,     (p.  367.) 

HOMICIDE — ^Beading  Law  to  Jury. — The  trial  court  is  vested 
with  a  discretion  to  prevent  counsel  from  reading  to  the  jury  a  de- 
cision of  the  supreme  court  which  is  not  applicable  to  the  case  on 
trial,     (p.  367.) 

Twiggs  &  Oliver,  Gordon  Saussy,  C.  E.  Donnelly  and  T. 
L.  Hill,  for  the  plaintiff  in  error. 

John  C.  Hart,  attorney  general,  and  "W.  W.  Osborne,  so- 
licitor general,  for  the  defendant  in  error. 

^"^  BECK,  J.  Rogers  was  indicted  for  the  murder  of  his 
wife.  The  evidence  for  the  state  showed  that  she  entered 
the  store  of  one  Andepa  to  purchase  some  fish,  and,  while 
she  was  waiting  for  her  purchase,  the  defendant  entered  the 
store  and  immediately  began  firing  at  her,  two  shots  taking 
effect,  one  in  the  breast  and  one  in  the  back.  She  fell  on  the 
floor  and  expired.  Thereupon  the  defendant  shot  himself, 
inflicting  a  flesh  wound  in  the  arm  and  breast.  In  his  state- 
ment to  the  jury  he  said:  *'The  woman   [deceased]  worried 

and  aggravated  me  in  every  way She  would  take  money 

from  me  and  go  down  to  Frogtown   and  spend  it  among 

dagoes She  would  go  around  bad  places  visiting  people 

that  was  not  right I  told  her  about  the  company  she 

kept,  and  told  her  it  was  not  right,  and  she  cursed  me." 
He  gave  the  following  account  of  the  tragedy:  "I  left  [home] 
and  went  to  Shuman's  place,  up  the  street,  and  stayed  there, 
I  guess,  about  forty-five  minutes  or  one  hour,  and  Shuman 
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told  me  she  was  there  looking  for  me,  and  I  told  him  when 
T  started  home  that  I  had  better  go  and  shun  her.  When 
r  left  Shuman's  place  I  left  with  the  intention  of  going  home — 
never  thought  she  was  in  a  place  like  that,  among  negroes 
and  dagoes.  She  was  standing  by  the  door  in  this  place, 
and  as  I  *^  walked  in  she  had  the  children  in  her  left  arm. 
up  against  the  counter,  and  as  I  walked  in  she  reached  her 
hand  down  in  her  apron  pocket,  and  after  that  I  can't  re- 
member much  about  it."  -Witnesses  for  the  defendant  testi- 
fied that  they  had  heard  the  deceased  curse  and  threaten 
the  defendant,  and  had  seen  her  pursue  him  with  a  knife, 
shortly  before  the  killing,  but  none  of  the  defendant's  wit- 
nesses testified  as  to  the  circumstances  of  the  shooting.  The 
jury  found  the  defendant  guilty  of  murder,  the  court  over- 
ruled his  motion  for  a  new  trial,  and  he  excepted. 

1.  Upon  the  trial  of  this  case  the  defendant's  counsel  sought 
to  introduce  evidence  to  the  effect  that  the  defendant,  from 
the  time  of  his  childhood,  had  been  of  feeble  intellect  and 
weak  intelligence;  his  counsel  stating  to  the  court,  however, 
that  it  was  not  contended  upon  the  part  of  the  defense  that 
the  defendant  was  either  an  idiot  or  an  insane  person,  or  that 
he  labored,  at  the  time  of  the  homicide,  under  any  form  of 
delusional  insanity.  Upon  motion  of  counsel  for  the  state, 
the  court  repelled  the  testimony,  and  properly  so,  we  think. 
The  court  could  not  have  admitted  it  without  either  disre- 
garding or  violating  a  well-established  rule  controlling  the 
admission  of  evidence  of  the  character  indicated.  In  Stud- 
still  V.  State,  7  Ga.  2,  the  court  held  that  it  was  not  compe- 
tent to  prove  that  the  defendant  was  of  weak  mind,  where 
it  was  admitted  that  he  was  neither  an  idiot,  nor  a  lunatic, 
nor  an  insane  person.  The  standard  of  rasponsibility  upon 
the  part  of  one  charged  with  the  commission  of  a  criminal 
act  has  been  fixed  by  law.  "A  person  shall  be  considered 
of  sound  mind  who  is  neither  an  idiot,  a  lunatic,  nor  afflicted 
by  insanity,  or  who  has  arrived  at  the  age  of  fourteen  years, 
or  before  that  age  if  such  person  know  the  distinction  be- 
tween good  and  evil":  Pen.  Code,  sec.  33;  Loyd  v.  State, 
45  Ga.  57;  Taylor  v.  State,  105  Ga.  746,  31  S.  E.  764.  The 
standard  fixed  by  law,  whether  the  defense  be  insanity,  or 
weakness  of  mind  amounting  to  in.sanity,  or  idiocy,  is  thus 
laid  down  in  Roberts  v.  State,  3  Ga.  310:  "If  a  man  has  rea- 
son sufficient  to  distinguish  between  right  and  wrong  in  re- 
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lation  to  a  particular  act  about  to  be  committed,  he  is  crimi- 
nally responsible.  An  exception  to  this  rule,  however,  •***  is 
where  a  man  has  reason  suflRcient  to  distinguish  between  right 
and  wrong  as  to  a  particular  act  about  to  be  committed,  yet 
in  consequence  of  some  delusion  the  will  is  overmavstered 
and  there  is  no  criminal  intent.  Provided  that  the  act  itself 
is  connected  with  the  particular  delusion  under  which  the 
prisoner  is  laboring."  This  doctrine  has  been  uniformly  ad- 
hered to  by  this  court  where  similar  questions  were  prc»- 
y^ented  for  decision :  Danforth  v.  State,  75  Ga.  614,  58  Am. 
Rep.  480;  Carr  v.  State,  96  Ga.  284,  22  S.  E.  870;  Flanagan 
V.  State,  103  Ga.  619,  30  S.  E.  550;  Taylor  v.  State,  103 
Ga.  746,  31  S.  E.  764;  Minder  v.  State,  113  Ga.  772,  39  S. 
E.  284.  And  the  evidence  being  inadmissible,  because,  if 
accepted  by  the  jury  as  true,  it  could  not  establish  or  tend 
to  establish  the  nonresponsibility  of  the  defendant  for  his 
criminal  act,  it  should  have  been  rejected.  That  the  jury 
might  have  been  inclined  to  consider  such  evidence  in  fixing 
the  punishment,  after  having  found  the  defendant  guilty,  af- 
forded no  reason  why  this  incompetent  testimony  should  have 
been  introduced  for  their  consideration.  While  juries  must 
remain  unrestrained  in  the  exercise  of  their  discretion  in  the 
matter  of  the  recommendation  of  the  punishment  by  death 
or  by  life  imprisonment  in  the  penitentiary,  where  the  accused 
is  convicted  of  a  capital  offense,  this  fact  should  in  no  way 
affect  the  court  in  its  rulings  upon  evidence  which  is  imma- 
terial or  irrelevant  so  far  as  the  issues  upon  trial  are  con- 
cerned. 

2.  One  ground  of  the  motion  is  based  upon  the  fact  that 
the  court  failed  to  charge  the  jury  "upon  the  law  of  cool- 
ing time."  No  request  to  charge  upon  this  subject  was  pre- 
ferred by  counsel  for  defendant.  The  judge,  in  his  general 
instructions  to  the  jury,  gave  th^  section  of  the  Penal  Code 
embodying  the  law  of  voluntary  manslaughter  (section  65). 
This  section  contains  the  broad,  general  principle  of  the  law 
of  "cooling  time,"  and  even  if  the  facts  authorized  a  more 
specific  instruction  upon  that  question,  the  failure  to  give 
it,  in  the  alsence  of  a  written  request,  was  not  error. 

3.  As  a  part  of  his  instructions  to  the  jury,  the  court  charged 
as  follows:  "If  you  find  that  the  wife  was  unchaste,  or  other- 
wise a  bad  woman,  that  would  not  of  itself  amount  to  a  legal 
justification  of  the  homicide,  nor  would  it,  in  the  absence  of 
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a  sudden  heat  of  passion,  resulting  from  adequate  cause,  be" 
sufficient  to  reduce  the  homicide  below  the  grade  of  mur- 
der." Error  is  assigned  upon  the  giving  of  the  above  charge, 
upon  the  grounds:  "(a)  There  was  no  evidence  in  the  rec- 
ord to  justify  this  charge,  as  all  evidence  of  "^^  unchastity 
upon  the  part  of  the  wife  had  been  ruled  out  by  the  court. 
Therefore,  there  being  no  testimony  to  warrant  such  a  charge, 
such  charge  was  calculated  to  prejudice  the  jury;  as  they^ 
might  naturally  infer  that  this  was  the  cause  of  the  killing,- 
(b)  Because  even  if  there  had  been  any  such  evidence,  it  was- 
error  for  the  court  to  inform  the  jury  that  such  evidence- 
would  not  be  sufficient  in  law  to  reduce  the  homicide  below 
the  grade  of  murder."  Reference  to  the  defendant's  state- 
ment to  the  jurj^,  as  it  appears  in  the  record,  will  show  that 
the  first  criticism  is  without  merit,  as  the  defendant,  through- 
out that  statement,  insists  that  his  wife  had  been  guilty  of 
such  conduct  as  to  satisfy  him  that  she  was  unchaste,  and  a 
woman  of  bad  character.  And  a  sufficient  reply  to  the  sec- 
ond criticism  of  the  charge  is  that,  even  if  the  defendant's- 
conclusions  from  what  he  had  observed  of  his  wife's  conduct 
were  correct,  it  did  not  justify  him  in  taking  her  life,  nor 
reduce  the  killing  from  the  crime  of  murder  to  any  lower  dc' 
gree  of  homicide.  The  principle  of  law  embodied  in  the  char  :e 
was  sound,  wholesome  and  well  established:  Fry  v.  State, 
81  Ga.  645,  8  S.  E.  308. 

4.  Counsel  for  the  accused,  during  his  argument,  com- 
menced reading  to  the  jury  a  portion  of  the  decision  in  the 
case  of  Flanagan  v.  State,  103  Ga.  619,  30  S.  E.  550,  and  was 
stopped  by  the  court;  and  it  is  insisted  that  the  court  com- 
mitted error  in  holding  that  counsel  could  not  read  from  that 
case  to  the  jury.  It  does  not  seem  to  us,  however,  that  in 
this  ruling  the  court  appears  to  have  abused  its  discretion — 
no  evidence  whatever  having  been  introduced  to  which  the 
doctrine  laid  down  in  that  case  upon  the  subject  of  delu- 
sional insanity  was  in  any  way  pertinent  or  applicable.  While 
it  is  true  that,  under  the  practice  in  this  state,  counsel  are  al- 
lowed to  argue  to  the  jury  the  law  as  well  as  the  facts,  and 
should  be  allowed  great  latitude  in  the  selection  and  presen- 
tation of  those  cases  which  in  their  judgment  will  assist  the 
court  and  jur>'  in  a  proper  application  of  the  law  to  the 
case  as  made  by  the  evidence  and  the  statement  of  the  de- 
fendant, it  is  also  true  that  the  court  exercises  a  discretion 
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in  such  matters  which  this  court  will  not  interfere  with,  where 
it  is  not  abused.     And  this  does  not  appear  to  have  been 
done  in  the  present  instance. 
Judgment  affirmed. 

Fish,  C.  J.,  absent. 

The  other  justices  concur. 


Mere  Weal-ness  of  Mind  cannot  be  urged  as  a  defense  to  crime:  See 
the  note  to  Knights  v.  State,  76  Am.  St.  Eep.  86. 


PULLMAN   COIMPANY  v.   GREEN. 

[128  Ga.  142,  57  S.  E.  233.] 

SLEEPINQ-CAB  COMPANY— Loss  of  Passenger's  Effects.— Tt 
is  the  duty  of  a  sleeping-car  company  to  exercise  reasonable  care  to 
guard  the  personal  efifects  which  a  passenger  may  reasonably  be  ex- 
pected to  carry  with  her  on  her  journey,  including  articles  of  personal 
adornment  and  jewels;  and  if,  through  want  of  such  care,  these  effects 
are  stolen,  the  company  is  liable  therefor,     (p.  369.) 

SLEEPING-CAB  COMPANY— Loss  of  Passenger's  Effects.— It 
cannot  be  said  as  a  matter  of  law  that  a  passenger  who  leaves  in  her 
berth  articles  of  apparel  or  adornment  during  the  time  she  is  making 
her  toilet  in  the  morning  is  guilty  of  such  contributory  negligence 
as  will  defeat  a  recovery  against  the  sleeping-car  company  for  their 
loss.     (p.  372.) 

Joseph  H.  Hall  and  Dorsey,  Brewster,  Howell  &  Heyman, 
for  the  plaintiff  in  error. 

Claud  Estes,  for  the  defendant  in  error. 

14*  COBB,  P.  J.  The  plaintiff  sued  the  Pullman  Company, 
alleging,  in  her  petition,  that  the  company  operated  what 
are  known  as  sleeping-cars,  and  that  she  was  a  passenger  on 
one  of  such  cars  operated  by  the  company,  having  paid  her 
fare  for  her  berth  and  entertainment  in  the  car  from  Balti- 
more, Maryland,  to  Macon,  Georgia;  that  the  company  under- 
took, and  were  bound,  to  provide  her  with  a  berth,  and  to  use 
reasonable  care  to  see  that  the  berth  was  properly  guarded, 
and  that  her  personal  effects  and  baggage  were  protected, 
from  the  time  she  became  a  passenger  until  she  reached  her 
destination ;  and  that  while  she  was  such  a  passenger,  through 
the  negligence  and  the  failure  of  the  defendant  in  performing 
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the  undertaking  and  duty  above  referred  to,  her  handbag  and 
its  contents  ^■*^  were  stolen  from  her  berth.  The  contents 
consisted  of  rings,  eyeglasses,  a  watch,  and  oilier  articles  for 
personal  adornment,  and  money ;  and  the  bag  and  its  contents 
were  of  the  aggregate  value  of  sixteen  hundred  and  seventy 
dollars.  The  rings,  jewelry,  etc.,  are  described  in  the  peti- 
tion, and  are  alleged  to  be  articles  of  personal  adornment 
and  utility,  usually  and  ordinarily  worn  by  the  plaintiff,  and 
which  she  had  simply  taken  off  for  the  night  and  placed  in  her 
handbag.  It  is  alleged  that  on  the  morning  of  a  named  date, 
while  she  was  still  a  passenger,  she  left  her  berth  and  went 
to  the  toilet-room  to  make  her  morning  toilet,  leaving  the 
hand-bag  and  its  contents  in  the  berth,  under  the  pillow, 
where  they  had  been  placed  during  the  night;  that  after 
reaching  the  toilet-room  it  occurred  to  her  that  she  had  left 
her  hand-bag  and  jewelry  in  her  berth,  and,  before  complet- 
ing her  toilet,  she  returned  to  the  berth  to  get  them,  and  found 
that  the  porter  was  making  up  the  berth,  and  that  the  hand- 
bag and  its  contents  had  been  stolen,  or  were  missing;  and 
«he  has  never  recovered  any  part  of  the  same  or  been  paid 
therefor.  She  lays  damages  in  the  amount  above  stated, 
and  prays  for  a  judgment.  By  amendment  it  was  alleged 
that  the  defendant  did  not  properly  watch  and  guard  the  car 
so  as  to  prevent  the  theft,  and  by  failure  to  keep  proper 
watch  over  the  berth  of  the  plaintiff,  and  the  failure  to  prop- 
erly guard  and  preserve  her  effects  contained  therein,  they 
were  stolen  by  some  one  unknown  to  her.  The  defendant  filed 
a  demurrer  upon  several  grounds,  but  at  the  hearing  aban- 
doned all  the  grounds  except  the  one  setting  up  that  the 
petition  set  forth  no  cause  of  action,  and  another,  that  the 
petition  did  not  set  forth  with  sufficient  distinctness  the  par- 
ticulars in  which  the  agents  of  defendant  were  negligent, 
and  what  agents  and  employes  were  so  negligent.  The  de- 
murrer was  overruled.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  sued  for.  The  defendant's 
motion  for  a  new  trial  was  overruled.  It  excepted  to  the 
overruling  of  its  demurrer  and  to  the  refusal  of  a  new  trial. 

*■*■*  It  is  the  duty  of  a  sleeping-car  company  to  exercise 
reasonable  care  to  guard  the  personal  property  of  the  pas- 
senger from  theft;  and  if,  through  the  want  of  such  care, 
his  personal  effects,  or  some  of  them,  are  stolen,  the  com- 
pany would  be  liable  for  such  of  the  stolen  vjtluaMos  as  the 
passenger  nii^lit  reasonably  be  expected  to  carry  with  him  on 
Am.  8t.   Hop.,   Vol.   119—24 
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his  journey.  This  is  the  nile  of  liability  as  settled  by  the 
decisions  of  this  court,  and  has  been  declared  to  be  in  accord 
with  the  weight  of  authority  elsewhere :  Pullman  Co.  v.  Schaff- 
ner,  126  Ga.  609,  55  S.  E.  933,  9  L.  R.  A.,  N.  S.,  407.  See. 
also,  Pullman  Palace  Car  Co.  v.  Martin,  95  Ga.  314,  22  S.  E. 
700,  29  L.  R.  A.  498;  Kates  v.  Pullman  Palace  Car  Co.. 
95  Ga.  810,  23  S.  E.  186;  Pullman  Palace  Car  Co.  v.  Har- 
vey, 101  Ga.  733,  28  S.  E.  989.  In  all  of  the  cases  cited,  the 
loss  occurred  while  the  passenger  was  asleep.  In  Pullman 
Palace  Car  Co.  v.  Hall,  106  Ga.  765,  71  Am.  St.  Rep.  293, 
32  S.  E.  923,  44  L.  R.  A.  790,  the  loss  occurred  in  the  day 
time  and  while  the  passenger  was  not  asleep.  That  was  a 
peculiar  case.  The  baggage  was  stolen  by  a  thief  who  was 
on  the  outside  of  the  car,  standing  on  a  rod  underneath  the 
car,  and  reaching  through  the  window  and  taking  the  valise 
from  the  seat.  At  that  time  the  car  was  in  motion,  going 
at  a  rate  of  five  or  six  miles  an  hour,  through  the  railroad 
yard  adjacent  to  a  city;  the  rear  door  was  securely  locked. 
and  the  conductor  and  the  porter  were  guarding  the  front 
door.  Under  these  circumstances  it  was  held  by  a  majority 
of  the  court  that  the  evidence  did  not  authorize  a  finding 
that  the  company  had  been  lacking  in  the  exercise  of  reason- 
able care;  that  the  occurrence  was  so  unusual  and  peculiar 
that  it  could  not  have  been  reasonably  foreseen  and  guarded 
against.  Mr.  Justice  Lewis  dissented,  being  of  the  opinion 
that  the  evidence  was  sufficient  to  sustain  a  verdict  holding 
the  company  liable.  The  rule  above  referred  to  was  recog- 
flized  by  all  the  justices,  the  only  difference  being  as  to  its 
application  to  the  peculiar  facts  of  that  case. 

The  liability  of  the  company  for  a  loss  occurring  during 
the  night,  when  the  passenger  is  asleep,  has  been  rested  upon 
the  proposition  that  the  company  invites  the  passenger  to 
sleep,  and  therefore  owes  him  the  duty  of  reasonable  care  to 
protect  his  personal  effects  while  he  is  asleep.  There  is  gen- 
erally in  such  cars  a  toilet-room,  which  the  company  invites 
the  passenger  to  use  when  ^^'^  he  rises  in  the  morning. 
When  the  invitation  of  the  company  is  accepted,  the  duty 
to  guard  his  personal  effects  left  in  his  berth,  while  he  is  al3- 
sent  therefrom,  is  founded  upon  a  similar  reason  to  that 
which  requires  a  guard  to  be  maintained  while  he  is  asleep 
during  the  night.  He  cannot  guard  his  effects  himself  while 
he  is  asleep;  neither  can  he  guard  his  effects  in  his  berth 
during  the  morning  when  he  is  necessarily  absent  therefrom 
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for  the  purpose  of  making  his  toilet  in  a  place  set  apart  by 
the  company  for  that  purpose.  In  Kates  v.  Pullman  P.  C. 
Co.,  95  Ga.  810,  23  S.  E.  186,  it  was  held  that  proper  dili- 
gence of  the  sleeping-car  company  toward  its  patrons  involves 
the  exercise  of  reasonable  care  to  secure  the  safety  of  the  pas- 
senger's property  while  on  its  cars,  and,  upon  his  leaving 
it,  a  restitution  of  the  property  to  its  owner  when  ascertained ; 
and  that  where  such  property  is  left,  or  dropped,  in  such 
place,  under  such  circumstances  as  that  by  the  exercise  of 
ordinary  care  it  ought  to  have  been  found  by  them,  the  com- 
pany will  be  liable  for  its  value.  If  the  company  owes  to  a 
passenger  the  duty  of  ordinary  care  to  find  property  left  by 
him  in  the  car  when  he  disembarks  from  the  car,  it  would 
seem  that  there  can  be  no  question  that  the  company  owes  him 
a  duty  to  protect  such  valuables  as  may  be  in  the  berth  of 
the  car  when  he  leaves  the  berth  upon  the  invitation  of  the 
company,  to  be  temporarily  absent  for  a  proper  purpose,  such 
as  the  purpose  for  which  the  plaintiff  left  her  berth  in  the 
present  case.  It  was  contended  that  there  was  nothing  to 
put  the  company  on  notice  that  the  plaintiff  would  leave  her 
valuables  in  the  berth.  There  was  nothing  in  the  Kates  case 
(95  Ga.  810,  23  S.  E.  186)  to  put  the  company  on  notice 
that  Kates  Would  leave  his  money  in  the  car  when  he  dis- 
embarked therefrom.  The  company  is  on  notice  that  each 
passenger  will  carry  such  articles  of  personal  apparel  and 
adornment  as  are  usual  in  the  station  of  life  to  which  the 
passenger  belongs,  and  as  are  appropriate  to  a  journey.  It 
is  also  put  on  notice  that  articles  of  personal -apparel  and 
adornment  will  be  taken  from  the  person  during  the  night 
and  will  not  be  restored  until  the  toilet  is  made  the  following 
day.  This  is  sufficient  as  a  notice  to  require  the  company  to 
use  reasonable  care  to  guard  such  effects  of  the  passenger 
during  the  time  that  they  will  not  be  in  his  immediate  con- 
trol and  in  his  actual  custody.  The  declaration  set  forth  a 
cause  of  action,  and  was  sufficiently  specific  to  put  the  com- 
pany ^'***  on  notice  of  the  character  of  the  demand  that  it  was 
called  upon  to  defend. 

2.  The  motion  for  a  new  trial  contained  numerous  special 
assign^pents  of  error.  The  extracts  from  the  charge,  excepted 
to,  were  not  erroneous  for  any  of  the  reasons  assigned.  The 
requests  to  charge,  so  far  as  legal  and  pertinent,  were  cov- 
ered by  the  general  charge,  which  fairly  submitted  every 
material  issue  to  the  jury.     It  only  remains  to  consider  the 
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general  grounds  of  the  motion.  The  evidence  authorized  a 
finding  that  the  plaintiff  had  lost  the  articles  described  in 
the  petition,  and  that  they  were  of  the  value  therein  alleged. 
It  is  said,  though,  that  the  plaintiff  should  not  recover,  for 
the  reason  that  the  evidence  required  a  finding  that  the  loss 
of  the  articles  was  the  direct  result  of  her  own  negligence 
in  leaving  them  in  the  berth  when  she  went  to  the  toilet- 
room.  The  character  of  the  business  that  the  sleeping-car 
company  is  engaged  in  is  such  that  it  is  necessarily  charged 
with  notice  that  when  a  passenger  rises  from  his  berth  in  the 
morning,  articles  of  apparel  and  adornment  that  will  be  upon 
his  person  during  the  daytime  may  be  left  in  the  berth,  either 
intentionally  or  inadvertently,  while  the  passenger  is  making 
his  toilet;  and  at  such  time  it  is  the  duty  of  the  compan> 
to  take  such  precautions  as  are  necessary  to  protect  the  pas- 
senger from  loss  by  theft.  It  cannot  be  said,  as  a  matter  of 
law,  that  a  passenger  who  leaves  in  his  berth  articles  of  ap- 
parel or  adornment  during  the  time  that  he  is  making  his 
toilet  in  the  morning  is  guilty  of  such  contributory  negligence 
as  will  defeat  a  recovery  for  their  loss.  Whether  so  leaving 
them  would,  in 'a  given  case,  be  such  negligence  as  would 
defeat  a  recovery  would  be  a  subject  for  decision  by  a  jury, 
under  all  of  the  circumstances  of  the  particular  case.  We 
are  aware  that  in  other  jurisdictions  it  has  been  held  that 
to  so  leave  jewels  and  other  articles  of  personal  adornment 
in  the  berth  would  be  such  contributory  negligence  as  would 
defeat  a  recovery;  but  in  this  state,  where  the  question  of 
negligence  is  one  peculiarly  for  the  solution  of  a  jury,  such 
rulings  cannot  be  followed.  The  evidence  authorized  the  ver- 
dict, and  we  see  no  reason  for  reversing  the  judgment. 
Judgment  affirmed. 

Fish,  C.  J.,  absent. 

The  other  justices  concur. 


A  Sleeping-car  Company  is  under  the  duty  to  use  reasonable  care  to 
guard  its  passengers  from  theft;  and  if,  through  want  of  such  care, 
the  personal  effects  of  a  passenger,  such  as  he  might  reasonably  carry 
with  him,  are  stolen,  the  company  is  liable  (Pullman  etc.  Co.  v. 
Adams,  120  Ala.  581,  74  Am.  St.  Rep.  53;  Nashville  etc.  Ry.  Co.  v. 
Liliie,  112  Tenn.  331,  105  Am.  St.  Rep.  947),  except  where  the  passen- 
ger's own  negligence  contributes  to  the  loss:  Wicher  v.  Boston  etc.  R. 
R.  Co.,  176  Mass.  275,  79  Am.  St.  Rep.  314.  The  liability  of  carriers 
for  the  baggage  of  their  passengers  is  discussed  at  length  in  the  note 
to  Wood  V.  Maine  Cent.  E.  E.  Co.,  99  Am,  St.  Eep.  343. 
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HARVEY  V.  THOMPSON. 

[128  Ga.  147,  57  S.  E.  104.] 

APPEAL. — When  the  Court  of  Appeals  Certifies  to  the  supreme 
court  a  constitutional  question,  a  decision  of  which  it  finds  necessary 
to  a  proper  determination  of  the  case,  the  supreme  court  will  not 
undertake  to  determine  whether  the  court  of  appeals  has  properly 
decided  that  a  determination  of  such  question  is  necessary,     (p.  374.) 

GARNISHMENT — Situs  of  Deht — Constitutional  Law. — A  stat- 
ute is  not  unconstitutional  because  it  permits  the  garnishment  of 
the  wages  of  a  railway  employe,  the  railway  company  having  lines 
and  agents  both  in  this  and  in  another  state,  the  wages  being  earned 
and  payable  in  such  other  state,  and  the  employ4  there  residing,  (p. 
380.) 

S.  N,  Gazan,  for  plaintiff  in  error. 

Travis  &  Travis,  for  defendant  in  error. 

*^''  COBB,  P.  J.  The  court  of  appeals  has  certified  to  this 
court  the  following  question:  "Is  the  act  approved  August 
13,  1904,  entitled  'An  act  providing  for  the  situs  of  debts  due 
to  nonresidents  for  purposes  of  attachment,  and  for  other 
purposes'  (found  in  Georgia  Laws  1904,  page  100),  contrary 
either  to  the  constitution  of  the  United  States  or  to  the  con- 
stitution of  the  state  of  Georgia,  for  the  reason  that  the  legis 
lature  of  Georgia  has  no  authority  or  power  to  pass  an  act 
having  an  extraterritorial  effect.  Also,  is  said  act,  as  applied 
to  a  case  where  it  is  sought  to  subject  wages  earned  in  the  state 
of  Florida  by  an  employe  of  a  railway  company  having  lines 
of  railway,  offices,  and  agents  both  in  the  state  of  Florida 
and  in  the  state  of  Georgia  (the  wages  being  earned  by  a 
locomotive  engineer  whose  entire  service  was  performed  in 
the  state  of  Florida,  whose  wages  by  contract  were  payable 
there,  and  who,  together  with  his  family,  resided  in  that  state), 
contrary  to  section  1,  paragraph  3,  of  article  1  of  the  consti- 
tution of  the  state  of  Georgia,  as  embodied  in  section  5700 
of  the  Code  of  1895,  or  in  violation  of  the  clause  of  the 
constitution  of  the  United  States  upon  the  same  subject  mat- 
ter?" The  act  referred  to  in  the  foregoing  question  is  in 
the  following  language:  *****  "When  any  suit  is  brought  by 
attachment  in  this  state  against  a  nonresident  of  the  state 
and  the  attachment  is  levied  l)y  service  of  summons  of  gar- 
nishment, the  situs  of  any  debt  due  by  tlie  garnishee  to  the 
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defendant  shall  be  at  the  residence  of  the  garnishee  in  this 
state,  and  any  sum  due  to  the  defendant  in  attachment  shall 
be  subject  to  said  attachment."  The  clause  of  the  constitu- 
tion referred  to  in  the  question  declares:  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  except  by  due  process 
of  law." 

1.  This  case  is  before  us  under  that  provision  of  the  con- 
stitutional amendment  creating  the  court  of  appeals  which 
declares  that  when,  "in  a  case  pending  in  the  court  of  ap- 
peals, a  question  is  raised  as  to  the  construction  of  a  provision 
of  the  constitution  of  this  state  or  of  the  United  States,  or  as 
to  the  constitutionality  of  an  act  of  the  General  Assembly 
of  this  state,  and  a  decision  of  the  question  is  necessary  to 
the  determination  of  the  case,  the  court  of  appeals  shall  so 
certify  to  the  supreme  court,  and  thereupon  a  transcript  of 
the  record  shall  be  transmitted  to  the  supreme  court,  which, 
after  having  afforded  to  the  parties  an  opportunity  to  be 
heard  thereon,  shall  instruct  the  court  of  appeals  on  the  ques- 
tion so  certified,  and  the  court  of  appeals  shall  be  bound  by 
the  instruction  so  given":  Acts  of  1906,  p.  26;  126  Ga.  xviii. 
At  the  hearing  of  this  case  counsel  for  the  defendant  in 
error  contended  that  an  examination  of  the  record  would 
disclose  that  a  decision  of  the  constitutional  question  was  not 
necessary  to  the  determination  of  the  case.  We  decline  to 
examine  the  record  to  determine  the  question  thus  raised  by 
counsel.  Under  the  constitutional  amendment  the  question 
as  to  whether  a  decision  of  the  constitutional  question  cer- 
tified is  necessary  to  the  determination  of  the  case  before  the 
court  of  appeals  is  a  matter  to  be  determined  by  that  court; 
and  when  it  certifies  to  this  court  that  the  determination  of 
such  a  question  is  necessary,  we  cannot  undertake  to  decide 
whether  the  court  of  appeals  has  properly  determined  this 
question.  Under  the  constitution  we  have  no  jurisdiction 
of  any  of  the  other  questions  raised  in  the  case;  and  it  is 
impossible  for  us  to  decide  whether  the  decision  of  the  con- 
stitutional question  is  necessary,  without  referring  to  other 
questions  raised  by  the  record.  We  have  no  power  to  review 
a  decision  of  the  court  of  appeals  on  any  question.  The  sole 
authority  of  this  *'**  court  in  reference  to  cases  coming  from 
that  court  to  this  court  is  to  decide  the  questions  certified  to 
this  court. 

We  do  not  intend  to  intimate  in  the  slightest  way  that 
in  our  opinion  the  court  of  appeals  has  erred  in  its  conelu- 


April,  1907.]  Harvey  v.  Thompson.  375 

sion  as  to  the  necessity  of  a  decision  of  the  constitutional 
question.  "We  have  simply  declined  to  examine  the  record 
as  to  this  matter.  The  constitution  declares  that  "the  deci- 
sions of  the  supreme  court  shall  bind  the  court  of  appeals 
as  precedents";  but  this  means  that  the  court  of  appeals,  in 
determining  a  case  within  its  jurisdiction,  must  respect  the 
prior  adjudications  of  this  court.  There  is  nothing  in  this 
provision  which,  under  any  view,  authorizes  the  supreme 
court  to  review  any  ruling  of  the  court  of  appeals  in  any 
case,  whether  it  reaches  this  court  in  the  form  of  a  certified 
question  or  otherwise.  The  judgments  of  that  court  are  bind- 
ing upon  the  parties  in  the  cases  therein,  even  though  the  de- 
cision, in  a  given  case,  may  conflict  with  the  decisions  of  the 
supreme  court. 

2.  The  question  as  to  where  is  the  situs  of  intangible  prop- 
erty, such  as  choses  in  action,  for  the  purpose  of  attachment 
and  garnishment,  is  one  that  has  been  the  subject  of  numerous 
decisions.  The  conflict  of  opinion  on  the  subject  is  distress- 
ing and  hopeless.  In  some  cases  it  is  held  that  the  situs, 
for  the  purpose  of  garnishment  proceedings,  is  the  domicile 
of  the  principal  defendant,  and  in  others  that  it  is  the  domicile 
of  the  garnishee,  and  still  others  that  it  is  the  domicile  of  the 
debtor  or  wherever  he  may  be  found  and  sued :  20  Cyc.  1036 ; 
Brown  on  Jurisdiction,  2d  ed,,  sec.  150.  The  conclusion 
reached  by  this  court  in  its  former  decisions  was  in  line 
with  those  cases  which  held  that  the  situs,  for  the  purpose  of 
&  garnishment,  was  at  the  residence  of  the  principal  de- 
fendant, that  is,  at  the  residence  of  the  owner  of  the  debt : 
Central  of  Georgia  Ry.  Co.  v.  Brinson,  109  Ga.  354,  77  Am. 
St.  Rep.  382,  34  S.  E.  597;  High  v.  Padrosa,  119  Ga.  648, 
46  S.  E.  859,  122  Ga.  264,  50  S.  E.  97;  Glower  v.  Glidden 
Varnish  Co.,  120  Ga.  983,  48  S.  E.  355.  The  law  recog- 
nizes a  right  of  property  in  things  which  are  intangible, 
such  as  choses  in  action,  and  the  like.  Property  of  this 
character,  having  its  existence  only  in  the  contemplation  of 
the  law,  can  have  no  inherent  fixed  place  of  existence.  The 
law  may  give  such  property  a  location  ;  but  wherever  it  may  be 
located  by  the  law,  at  the  foundation  of  its  legal  location 
there  is,  at  best,  only  a  fiction.  The  law  cannot  indulge  the 
fiction  except  by  attaching  the  intangible  property,  which  is 
the  creature  of  the  law,  to  the  person  *°**  of  some  individual. 
It  is  at  this  point  that  the  courts  have  diverged  in  their 
conclusions,   when   it  has  become  necessary  to  give  a  chose 


376  American  State  Reports,  Vol.  119.      [Georgia^ 

in  action  a  location  for  the  purpose  of  a  proceeding  in 
garnishment.  Some  have  fixed  this  location  at  the  residence 
of  the  principal  defendant  in  the  garnishment  proceeding 
(that  is,  the  owner  of  the  debt  sought  to  be  attached),  upon 
the  theory  that  the  intangible  property  follows  the  person 
of  the  owner.  As  has  been  seen,  this  is  the  conclusion  that 
the  judges  of  this  court  have,  at  different  periods,  uniformly 
reached.  Other  courts  have  reached  the  conclusion  that,  for 
the  purpose  of  a  garnishment  proceeding,  the  place  of  the 
residence  of  the  debtor  owing  the  debt  sought  to  be  attached 
(that  is,  the  garnishee)  may  be  treated  as  the  locus  of  the 
debt,  upon  the  theory  that  the  debtor  is  under  obligation  to 
pay  his  creditor,  or  anyone  representing  him  or  claiming 
under  him,  whenever  and  wherever  the  debt  may  be  demanded 
of  him,  in  the  absence  of  a  statute  or  a  contract  regulating 
the  place  of  payment.  Other  courts  have  taken  the  position 
that  the  question  is  to  be  determined  by  ascertaining  whether 
the  principal  defendant  could  be  sued  at  the  place  where  the 
garnishment  proceedings  are  instituted.  If  so,  the  debt  i» 
subject  to  the  garnishment,  if  the  garnishee  is  also  subject  to 
suit  at  that  place,  for  the  reason  that  the  garnishment  pro- 
ceeding is  merely  a  substituted  suit  against  the  principal  de- 
fendant. In  all  of  the  cases,  whatever  the  conclusion  that 
may  have  been  reached,  it  is  the  result  of  what  is  intended 
to  be  an  application  of  the  principles  of  general  jurispru- 
dence. The  conflict  arises  from  the  different  opinions  as  to 
the  application  of  these  general  principles.  This  court,  in  the 
cares  above  cited,  reached  the  conclusion  that,  under  the  prin- 
ciples of  general  jurisprudence,  the  situs  of  the  debt  for 
the  purpose  of  garnishment  was  at  the  domicile  of  the  creditor 
— that  is,  where  the  owner  of  the  debt  resides — and  not  at 
the  domicile  of  the  debtor. 

The  question  now  arises.  Is  it  within  the  power  of  the  Gen- 
eral Assembly  to  change  the  rule  laid  down  by  this  court? 
The  General  Assembly,  of  course,  has  no  power  to  declare 
that  land  and  tangible  personal  property  situated  beyond  the 
limits  of  this  state  shall  be  dealt  with  by  the  courts  of  this 
state  as  if  it  were  located  here,  for  the  reason  that  some  per- 
son interested  therein,  or  having  the  possession  thereof,  or  un- 
der some  obligation  in  connection  therewith,  happens  to  be 
within  the  limits  of  this  state.  ****  Such  property  not  being 
actually  within  the  jurisdiction  of  the  state,  and  being  actually 
beyond  its  jurisdiction,  and  being  of  a  class  that  has  real 
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existence  independently  of  any  fiction  of  the  law,  its  loca- 
tion is  where  it  is  actually  situated,  and,  of  course,  it  cannot 
be  made  the  subject  of  a  seizure  under  the  process  of  the- 
courts  of  this  state.  But  where  the  property  has  no  actual 
location  resulting  from  the  inherent  character  of  the  property,, 
and  its  location  depends  upon  the  application  of  the  general 
principles  of  jurisprudence  as  drawn  from  the  common  law. 
the  lawmaking  power  of  the  state  may  provide  that  for  cer- 
tain purposes  such  property  shall  have  a  locus  within  the 
state  whenever  there  is  within  the  jurisdiction  of  the  state 
a  person  having  some  relation  to  the  property  which  can  be 
treated  as  giving  the  property  a  locus  within  the  state  with- 
out doing  violence  to  some  constitutional  right  of  other  persons 
interested  therein.  The  act  in  question  simply  changes  the 
rule  as  laid  down  by  the  decisions  of  this  court,  so  as  to 
prescribe  the  rule  which  other  courts  had  laid  down  as  the 
true  rule  under  the  principles  of  general  jurisprudence.  The 
General  Assembly  has  authority  to  change  the  rule  of  the 
common  law,  as  held  by  this  court,  provided  the  act  changing^ 
the  same  is  not  subject  to  some  constitutional  objection.  On 
the  subject  now  under  consideration  this  court  simply  endeav- 
ored to  adhere  to  what  it  understood  to  be  the  true  rule  de- 
rivable from  common-law  principles.  If,  for  any  reason,  the 
rule  thus  laid  down  was,  in  the  judgment  of  the  General  As- 
sembly, not  a  wise  rule  to  be  followed,  it  was  within  the 
power  of  that  body  to  change  the  rule  in  any  way  and 
to  any  extent  that  it  saw  proper,  provided  there  was  noth- 
ing in  the  new  rule  laid  down  violative  of  the  constitution 
of  this  state  or  of  the  United  States.  The  fact,  therefore, 
that  the  act  in  question  changes  the  rule  laid  down  by  the 
supreme  court  is,  of  itself,  no  reason  why  it  should  be  held 
invalid.  The  law  as  announced  by  the  supreme  court  is  sub- 
ject to  modification  or  change  by  the  General  Assembly,  with- 
in the  limits  above  referred  to.  The  sole  question,  therefore, 
is  whether,  without  reference  to  the  former  decisions  of  this 
court,  the  act  in  question  is  subject  to  any  constitutional 
objection. 

While  the  former  decisions  of  this  court  are  supported  by 
the  decisions  of  other  courts  of  high  and  respectable  standing, 
the  rule  laid  down  by  the  act  in  question  is  one  that  is  also 
supported  by  *'^  courts  of  equally  high  and  respectable 
standing.  In  Williams  v.  Inir«'rsi)ll,  H9  N.  Y.  508.  Eurl,  J., 
having  laid  down,  as  a  general  principle,  that  the  situs  of  the 
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debt,  for  the  purposes  of  garnishment,  is  at  the  residence  of 
the  creditor,  and  not  at  the  residence  of  the  debtor,  says, 
*^The  local  laws  may  fix  the  situs  of  the  debt  at  the  domicile 
of  the  debtor,  and  under  such  laws  it  may  be  effectually  at- 
tached against  a  nonresident  creditor,  and  compulsory  pay- 
ment under  the  attachment  will  protect  the  debtor  everywhere 
against  a  suit  for  the  recovery  of  the  same  debt  by  the  credi- 
tor": See,  also,  Embree  v.  Hanna,  5  Johns,  101;  Douglas  v. 
Phoenix  Ins.  Co.,  138  N.  Y.  209,  34  Am.  St.  Rep.  148,  33  N.  E 
938,  20  L.  R.  A.  118.  The  act  in  question  simply  declares  that 
the  situs  of  the  debt  shall,  for  the  purpose  of  attachment  and 
garnishment,  be  at  the  residence  of  the  garnishee  in  this  state. 
We  are  aware  that  in  the  case  of  Louisville  &  Nashville  R. 
Co.  V.  Nash,  118  Ala.  477,  72  Am.  St.  Rep.  181,  23  South.  825, 
41  L.  R.  A.  331,  that  eminent  and  learned  jurist,  INIr.  Chief 
Justice  Brickell,  says,  in  his  opinion,  that  legislation  fixing 
the  situs  of  debts  different  from  that  in  which  it  is  fixed 
under  the  principles  of  general  jurisprudence  "would  be  as 
nugatory  and  ineffectual  to  dispose  of  the  creditor's  property 
in  the  debt  as  would  be  legislation  attempting  to  acquire  juris- 
di'tion  over  tangible  property  situated  without  the  state." 
We  cannot  concur  in  this  view.  The  radical  difference  be- 
tween the  two  classes  of  property  would  make  legislation  ef- 
fectual in  the  case  of  one  class  which  would  be  ineffectual 
as  to  the  other  class. 

In  Harris  v.  Balk,  198  U.  S.  215,  25  Sup.  Ct.  Rep.  625, 
49  L.  ed.  1023,  Mr.  Justice  Peckham  says:  "Attachment  is 
the  creature  of  the  local  law ;  that  is,  unless  there  is  a  law  of 
the  state  providing  for  and  permitting  the  attachment,  it 
cannot  be  levied  there.  If  there  be  a  law  of  the  state  provid- 
ing for  the  attachment  of  the  debt,  then,  if  the  garnishee 
be  found  in  that  state,  and  process  be  served  personally  upon 
him  therein,  we  think  the  court  thereby  acquires  jurisdiction 
over  him,  and  can  garnish  the  debt  due  from  him  to  the  debtor 
of  the  plaintiff  and  condemn  it,  provided  the  garnishee 
could  himself  be  sued  by  his  creditor  in  that  state."  In  that 
case  Harris  was  a  resident  of  North  Carolina,  and  was  in- 
debted to  Balk,  who  was  also  a  resident  of  North  Carolina. 
Epstein,  a  resident  of  Maryland,  sued  out  an  attachment  in 
Maryland  against  Balk,  and  caused  summons  of  garnishment 
to  be  served  upon  Harris,  who  was  temporarily  in  Maryland. 
Judgment  was  rendered  on  the  garnishment  against  ^^^  Har- 
ris by  the  court  in  Maryland.     Balk  thereafter  sued  Harris 
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in  North  Carolina,  and  Harris  pleaded  in  bar  the  Marj^and 
judgment  and  his  payment  thereof.  It  was  held  that  the 
judgment  of  the  Maryland  court  was  a  valid  and  binding 
judgment,  and  that  as  Balk  had  notice  of  the  garnishment  in 
time  to  have  appeared  in  that  case  and  pleaded  any  defense 
that  he  had  against  Epstein,  the  judgment  of  the  Mary- 
land court  was  a  complete  defense  to  the  suit,  in  the  North 
Carolina  court.  It  is  said  in  that  case  that  the  garnishee 
should  notify  the  defendant  of  the  garnishment  proceeding 
and  give  him  an  opportunity  to  defend,  and  that  failure  to 
give  notice  may,  under  some  circumstances,  be  such  negligence 
as  would  prevent  a  garnishee  from  pleading  the  judgment 
against  him  in  bar  of  a  subsequent  suit  by  his  creditor:  See, 
in  this  connection,  Cent.  L.  J,  265.  In  Chicago  etc.  Ry.  Co. 
v.  Sturm,  174  U.  S.  710,  19  Sup.  Ct.  Rep.  797,  43  L.  ed.  1144, 
it  is  said  that  there  are  cases  both  for  and  against  the  propo- 
sition that  it  is  the  duty  of  the  garnishee  to  notify  the  de- 
fendant. Mr.  Rood,  in  his  work  on  Garnishment,  lays  down 
the  rule  that  if  the  principal  defendant  has  been  personally 
served,  or  has  appeared,  no  notice  need  be  given  him  of  the 
proceedings  by  garnishment,  unless  such  notice  is  required 
by  the  statute  under  which  the  garnishment  is  sued  out :  Rood 
on  Garnishment,  sec.  208.  See,  also,  20  Cyc.  1054.  In  Mor- 
gan V.  Neville,  74  Pa.  52,  it  is  said  that  a  garnishee  in  a 
foreign  attachment  to  protect  himself  must  give  notice  to  his 
own  creditor.  It  does  not  appear,  in  that  case,  that  there  was 
any  statute  requiring  such  notice.  In  Union  Pac.  Ry.  Co.  v. 
Smersh,  22  Neb.  751,  3  Am.  St.  Rep.  290,  36  N.  W.  139, 
it  is  said  that  even  though  the  statute  does  not  require  the  no- 
tice to  be  given  by  the  garnishee  to  the  judgment  debtor,  yet 
the  courts  have  power  to  require  the  notice  to  be  given  before 
the  garnishee  files  his  answer,  in  order  that  the  debtor  may 
protect  his  rights,  and,  if  the  money  or  property  is  exempt, 
have  an  opportunity  to  plead  the  exemption. 

The  conclusion  we  arrive  at  is  that  if  the  garnishee  has  a 
residence  in  this  state,  or  is  temporarily  here,  and  can  be 
served  with  process,  a  judgment  rendered  on  the  attachment 
and  garnishment  is  a  valid  judgment,  which  binds  the  plain- 
tiff in  attachment  and  the  garnishee.  Under  the  authorities 
above  referred  to,  it  would  seem  that  the  question  as  to 
whether  such  judgment  may  be  pleaded  in  bar  by  the  gar- 
nishee, in  a  subsequent  suit  by  his  oroditx^r  against  him,  might 
depend  upon  the  question  whether  there  ***^  was  any  fraud 
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or  collusion  in  reference  to  the  garnishment  proceedinof,  and 
whether  the  garnishee  was  negligent  in  reference  to  causing 
notice  to  be  given  to  his  creditor  of  the  garnishment  proceed- 
ing in  order  that  he  might  defend  against  the  claim  asserted 
in  that  proceeding.  These  questions  are  not  now  before  us. 
A  foreign  railroad  company  operating  a  line  of  railroad  in 
this  state  and  having  agents  and  a  place  of  doing  business 
within  the  state,  upon  whom,  under  the  general  laws  of  the 
state,  process  may  be  served,  is  a  resident  of  this  state,  sub- 
ject to  suit  under  the  same  rules  and  regulations  where  other 
residents  may  be  sued:  Reeves  v.  Southern  Ry.  Co.,  121  Ga. 
561,  49  S.  E.  674,  70  L.  R.  A.  513;  Southern  Ry.  Co.  v. 
Grizzle,  124  Ga.  735,  110  Am.  St.  Rep.  191,  53  S.  E.  244  (3). 
The  fact  that  the  contract  under  which  the  debt  arose,  sought 
to  be  garnished,  is,  by  its  terms,  payable  in  another  state, 
would  not  oust  the  jurisdiction  of  this  court  in  a  garnishment 
proceeding,  in  the  event  that  the  court  had  jurisdiction  of 
the  person  of  the  garnishee.  In  such  a  case  the  nonresident 
debtor  could  be  sued  in  the  courts  of  this  state  by  his  creditor, 
notwithstanding  the  fact  that  the  debt  was  payable  else- 
where; the  question  as  to  the  right  to  bring  garnishment  pro- 
ceedings in  this  state  being  whether  the  garnishee  is  w'ithin 
the  jurisdiction  of  the  court  and  suit  could  have  been  main- 
tained by  the  principal  defendant  against  his  debtor  in  the 
courts  of  this  state.  We  therefore  say,  in  answer  to  the  ques 
tion  of  the  court  of  appeals,  that  the  act  in  question  is  not 
contrary  to  the  constitution  of  the  United  States,  or  the 
constitution  of  the  state  of  Georgia,  for  the  reason  that 
the  general  assembly  has  no  authority  to  pass  an  act  having 
extraterritorial  effect,  nor  for  the  reason  that  it  deprives  the 
plaintiff  of  his  property  without  due  process  of  law. 

Fish,  C.  J.,  absent. 

The  other  justices  concur. 


The  Situs  of  Debts  for  Purposes  of  Garnishment  is  the  subject  of  a 
note  to  National  Bank  v.  Furtick,  69  Am.  St.  Kep.  113.  A  resident 
trustee  is  chargeable  upon  a  debt  payable  to  a  nonresident  in  the 
state  of  his  domicile:  Hawley  v.  Kurd,  72  Vt.  122,  82  Am.  St. 
Eep.  922.  See,  too,  St.  Ijouis  etc.  Ky.  Co.  v.  Bragg,  69  Ark.  402, 
86  Am.  St.  Rep.  206;  Baltimore  etc.  K.  R.  Co.  v.  Allen,  58  W.  Va. 
388,  112  Am.  St.  Eep.  975;  Krafoe  v.  Eoy,  98  Minn.  141,  116  Am.  St. 
Eep.  346. 
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WACIISTEIN  V.  CHRISTOPHER. 

[128  Ga.  229,  57  S.  E.  511.] 

EJECTMENT — For  What  Maintainable. — Where  One  Erects  a 
Building  on  his  own  land,  but  projects  the  foundation  thereof  into 
the  soil  under  the  surface  of  his  neighbor's  land,  the  latter  may  main- 
tain ejectment  to  recover  the  portion  of  his  property  of  which  he  is 
thereby  ousted,     (p.  384.) 

Cann,  Barrow  &  INIcIntyre,  for  the  plaintiff. 

U.  H.  McLaws  and  W.  G.  Charlton,  for  the  defendant. 

***  COBB.  P.  J.  Wachstein  sued  Christopher,  allejring,  in 
"his  petition,  that  the  plaintiff  was  the  owner,  in  fee  simple,  of 
A  described  lot  of  land  in  the  city  of  Savannah,  and  that  the 
•defendant  had  erected  upon  an  adjoining  lot,  owned  by  the 
defendant,  a  brick  building,  the  northern  wall  of  which  ex- 
tended along  the  line  between  the  plaintiff's  lot  and  the  de- 
fendant's lot  for  a  distance  of  seventy-five  feet;  that  in  erect- 
ing this  wall  along  the  southern  line  of  the  plaintiff's  lot,  the 
defendant  made  an  excavation,  several  feet  in  depth,  and 
placed  therein  a  brick  foundation  for  the  wall,  extending 
the  entire  length  thereof,  and  constructed  the  foundation  be- 
yond the  line  of  the  wall,  so  that  it  projects  into,  over,  and 
upon  the  plaintiff's  land,  twelve  inches  at  one  end  and  four 
inches  at  the  other,  along  the  entire  length  of  the  wall ;  that 
by  reason  of  these  facts  the  defendant  is  in  posses.sion  of  a 
•strip  of  land  of  the  character  above  described,  ^^**  and  the 
plaintiff  is  denied  the  full  and  free  possession  and  enjoyment 
•of  that  portion  of  his  lot;  and  that  the  defendant  refuses  to 
deliver  possession  of  the  strip  of  land  referred  to,  notwith- 
standing the  plaintiff  has  demanded  that  he  remove  the  en- 
croachment of  his  foundation.  The  prayer  is  that  the  defend- 
.ant  "be  required  to  remove  from  the  land  of  petitioner  the  en- 
croachment of  the  foundation  upon  the  same."  The  defend- 
ant demurred,  on  the  grounds  that  the  petition  set  forth  no 
cause  of  action,  and  that  the  only  remedy  prayed  for  was 
beyond  the  power  of  the  court  to  grant.  The  demurrer  was 
^sustained,  and  the  plaintiff  excepted. 

The  rule  at  common  law  was  that  ejectment  would  not  lie 
for  anything  whereon  an  entrv  cannot  be  made,  or  of  which 
.the  sheriff  cannot  deliver  po.s.sossiou,  or,  in  other  words,  it  is 
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only  maintainable  for  corporeal  hereditament's:  Adams  on 
Ejectment,  Waterman's  ed.,  top  p.  20,  The  thing  sought  to  be 
recovered  must  be  something  which,  in  early  times,  would  have 
been  capable  of  livery  and  seisin  and  physical  possession,  and 
of  which  the  owner  can  be  disseised :  Sedgwick  and  "Wait  on 
Trial  of  Title  to  Land,  sec.  97.  The  wrong  sought  to  be  reme- 
died by  the  action  of  ejectment  was  the  act  which,  in  effect, 
constituted  the  ouster  of  possession ;  the  remedy  being  the  res- 
toration of  the  possession  to  the  rightful  claimant.  Where  the 
wrong  complained  of  consists  of  a  projection  over  the  land, 
above  the  surface,  not  touching  or  being  connected  with  the 
soil,  such  as  an  overhanging  roof  or  wall,  the  question  as  to 
whether  ejectment  is  the  remedy  for  such  wrong  is  one  about 
which  the  courts  are  not  agreed.  On  the  one  hand  it  is  held 
that  such  wrong  does  not  amount  to  an  ouster  of  the  pos- 
session of  the  soil,  and  that  the  remedy  for  the  same  is  by  action 
on  the  case  for  damages,  and  not  by  ejectment.  On  ^^*  the 
other  hand  it  has  been  held  that  the  owner  of  the  soil  has  the 
right  of  enjoyment  upward  and  downward  indefinitely,  and 
one  who  erects  a  structure  which  overhangs  the  land  of  an- 
other is  guilty  of  an  ouster  of  the  possession  of  the  adjoining 
proprietor's  land,  notwithstanding  the  foundation  of  the 
structure  is  entirely  upon  the  land  of  him  who  erects  the 
same :  Warvelle  on  Ejectment,  sec.  27 ;  10  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  531;  Tyler  on  Ejectment,  37;  Newell  on 
Ejectment,  sec.  11. 

In  the  present  case,  however,  we  are  not  dealing  with  the 
projection  of  a  roof  or  wall,  the  foundation  of  which  is  upon 
the  adjoining  property.  The  controversy  now  before  us  is  as 
to  the  possession  of  the  soil  itself.  It  is  true  that  it  is  below 
the  surface,  but  it  is  tangible ;  and  the  defendant  is  completely 
in  possession  of  a  portion  of  the  soil  of  the  plaintiff.  He 
has  ejected  the  plaintiff  from  the  premises  and  taken  actual 
possession  thereof  himself.  There  has  been  a  complete  ouster 
of  the  plaintiff's  possession.  It  is  true  that  it  does  not  inter- 
fere with  the  right  of  the  plaintiff  to  use  the  surface  in  any 
way  that  he  may  see  proper,  so  long  as  he  does  not  desire  to 
utilize  the  surface  in  any  way  that  is  dependent  upon  his 
ownership  of  that  which  is  below  it.  If,  however,  he  desires 
to  use  his  property  in  a  manner  which  requires  excavations 
to  be  made,  the  moment  that  he  undertakes  this  he  finds  the 
possession  of  his  property  in  some  one  else.     The  mere  fact 
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that  the  thing  sought  to  be  recovered  is  below  the  surface  is 
no  reason  why  ejectment  is  not  the  appropriate  remedy.  It 
has  been  held  that  ejectment  would  lie  for  a  coal  mine;  and 
this,  too,  although  the  claimant  owned  only  the  mine,  without 
any  title  to  the  soil:  Adams  on  Ejectment,  Waterman's  ed., 
bottom  p.  21 ;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land, 
see.  108  et  seq. ;  Warvelle  on  Ejectment,  sec.  25.  Dr.  War- 
velle,  after  referring  to  the  conflict  of  decisions  in  reference 
to  one  whose  rights  have  been  interfered  with  by  overhanging 
walls  and  the  like,  says:  "Hence,  it  would  seem,  that  if  one 
party,  building  upon  his  own  land,  encroaches  upon  the  ad- 
joining land  of  his  neighbor,  no  question  should  arise  as  to 
the  right  of  the  latter  to  maintain  ejectment  against  the 
former ;  and,  upon  principle,  it  would  further  seem,  that  it  is 
immaterial  whether  the  encroachment  is  upon  the  surface  of 
the  soil,  above  it,  or  below  it.  In  no  event  should  a  land 
owner  be  obliged  to  submit  to  invasion  or  compelled  to  part 
with  his  property,  or  any  portion  thereof,  upon  ^^*  the  mere 
payment  of  damages  by  a  trespasser":  Warvelle  on  Eject- 
ment, 33.     See,  also,  Newell  on  Ejectment,  sec.  11. 

But  it  is  said  that  when  the  sheriff  attempts  to  deliver  pos- 
session he  must  do  so  by  removing  the  foundation,  and  this 
will  imperil,  if  not  destroy,  the  building  which  it  supports. 
In  other  words  the  argument  is  that  because  the  wrongdoer 
may  sustain  damage,  and  serious  damage,  as  the  result  of  the 
reparation  which  the  law  gives  to  the  one  wronged,  the  latter 
must  submit  to  the  consequences  of  the  wrongful  act.  One 
who  ousts  another  from  the  possession  of  his  property  must 
take  all  the  consequences  resulting  from  the  application  of  the 
appropriate  remedy  given  by  the  law  to  restore  to  the  owner 
that  of  which  he  has  been  deprived.  In  Ezzard  v.  Findley 
Gold  Min.  Co.,  74  Ga.  520,  58  Am.  Rep.  445,  the  owner  of  land 
iiad  erected  a  dam  across  a  stream  upon  his  own  land.  The 
effect  of  the  dam  was  to  overflow  the  land  of  the  adjoining 
proprietor.  An  action  of  ejectment  was  brought  by  him 
against  the  owner  of  the  dam,  and  it  was  held  that  his  remedy 
wa.s  not  ejectment,  but  an  action  on  the  case  for  damages.  In 
that  case  there  was  no  ouster  of  possession.  The  conduct  of 
the  first-mentioned  proprietor  was  such  as  to  render  the  enjoy- 
ment by  the  other  proprietor  of  his  property  less  complete 
than  it  would  have  been  but  for  the  erection  of  the  dam.  It 
was  said  that  there  was  no  adverse  holding  of  the  land  grow- 


384  American  State  Reports,  Vol.  119.      [Georgia, 

ing  out  of  the  fact  that  it  was  overflowed  by  water.  The 
plaintiff  was  not  injured  by  the  direct  occupation  of  his  prop- 
■orty,  but  the  injury  resulted  as  a  consequence  of  the  use  to 
which  the  defendant  put  his  own  property.  The  plaintiff 
was  still  in  exclusive  possession  of  every  foot  of  land  that  he 
owned.  His  possession  was  not  disturbed  in  the  slightest. 
There  was  no  ouster.  His  land  was  rendered  less  valuable  by 
the  wrongful  act  of  the  adjoining  proprietor.  He  needed  no 
remedy  to  recover  possession.  If  he  had  been  allowed  to  re- 
cover a  verdict  in  the  ejectment  case,  and  the  sheriff  had  gone 
to  restore  his  possession,  he  would  have  found  the  plaintiff 
already  in  possession.  We  think  that  case  is  clearly  distin- 
guishable from  the  one  now  under  consideration.  In  the  case 
now  before  us  the  defendant  actually  entered  upon  the  land 
of  the  plaintiff,  took  possession  of  the  same,  and  was  using 
it  as  his  own,  to  the  prejudice  of  the  plaintiff's  right  of  pos- 
session. There  is  nothing  in  the  case  of  Hides  v.  Brinson,  100 
Ga.  595,  28  S.  E.  380,  which  conflicts  with  the  view  now  ex- 
pressed. In  that  case  it  was  simply  held  ^^^  that  the  verdict 
in  the  ejectment  case  was  void  for  uncertainty,  and  that  the 
sheriff  was  properly  restrained  from  attempting  to  execute  a 
writ  of  possession  founded  thereon. 

Having  reached  the  conclusion  that  the  better  view  of  the 
matter  about  which  there  has  been  so  much  conflict  of  opinion 
among  the  courts  is  that  ejectment  will  lie  to  recover  land 
of  which  the  plaintiff  has  been  ousted  by  the  erection  of  a 
foundation  below  the  surface  beyond  his  own  line,  it  might  be 
unnecessary  to  add  anything  to  what  we  have  said.  But  we 
call  attention  to  the  fact  that,  without  reference  to  what  the 
action  may  be  called,  and  while  counsel  has  argued  the  case 
as  if  it  were  an  action  of  ejectment,  it  is  not  so  styled  by  the 
pleader.  The  question  to  be  determined  on  the  demurrer  to 
the  petition,  under  our  code  practice,  is,  whether  the  facts 
set  forth  show  a  right  in  the  plaintiff  and  a  wrong  by  the 
defendant ;  and  if  so,  the  court  having  jurisdiction  of  the  case 
will  frame  the  appropriate  remedy:  Civ.  Code,  sec.  4929.  In 
]\IcNorrill  v.  Daniel,  121  Ga.  78,  48  S.  E.  680,  it  was  said: 
^'The  law  requires  the  plaintiff  to  set  forth  his  cause  of  action 
plainly,  fully,  and  distinctly,  and,  subjected  to  this  test,  the 
petition  is  sufficient;  for  it  shows  a  right  in  the  plaintiff  and 
a  wrong  by  the  defendant,  and  this  is  sufficient  to  authorize 
.a  recovery." 
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The  court  erred  in  sustaining  the  demurrer  to  the  petition. 
Judgment  reversed. 

All  the  justices  concur. 


For  What  Property  or  Invasion  of  Possession  ejectrnpnt  is  ma^nfain- 
abie,  see  the  recent  note  to  Butler  v.  Frontier  Tel.  Co.,  116  Am. 
St.  Eep.  568. 


EDWARDS  V.  FARMERS'  IVIUTUAL  INSURANCE  ASSO- 
CIATION OF  GEORGIA. 

[128  Ga.  353,  57  S.  E.  707.] 

INSURANCE — ^Violation  of  Condition  by  Tenant. — Tbe  viola- 
tion by  a  tenant  of  the  insured  of  a  condition  in  a  fire  insurance  policy 
against  storing  seed  cotton  on  the  premises  avoids  the  policy,  al- 
though the  landlord  has  no  notice  of  such  storage,     (p.  -389.) 

INSURANCE — ^Violation  of  Condition  by  Tenant. — Notice  to  an 
insurer  of  a  dwelling-house  that  the  insured  has  let  the  premises 
to  a  tenant  does  not  constitute  notice  of  a  violation  by  the  tenant 
of  a  condition  in  the  policy  against  storing  seed-cotton  in  the  house 
or  operate  as  a  waiver  of  the  forfeiture  resulting  therefrom,  (pp. 
389,  390.) 

B.  J.  Edwards,  for  the  plaintiffs. 

Napier  &  Cox,  for  the  defendant. 

^'  LUIMPKIN,  J.  Edwards  et  al.  broucfht  suit  against 
the  Farmers'  Mutual  Insurance  Association  of  Georgia  on  an 
insurance  policy.  The  case  was  submitted  to  the  presiding 
judge  without  a  jury,  upon  an  agreed  statement  of  facts,  con- 
taining the  following:  "Before  the  execution  of  the  contract, 
defendant  adopted  a  by-law  as  follows:  'Liabilities  cease  at 
once  on  dwellings  in  the  Association,  in  which  seed-cotton  or 
loose  lint  cotton  is  stored.'  This  by-law  was  adopted  April 
4,  1899.  Paragraph  9  of  the  insurance  contract  provides  that 
'The  Association  and  the  insured  shall  be  governed  by  the 
by-laws  of  the  Association.'  About  two  weeks  before  the  fire, 
the  house  was  vacated  by  one  McElhannan  and  his  family, 
who  were  tcTiants  of  W.  P.  Fambrough.  Thereafter  said 
Fambrough,  not  having  suflReient  room  at  a  public  gin  near 
by,  temporarily  placed  in  said  house  enough  seed-cotton  to 
make  about  two  bal&s,  intending  to  remove  said  cotton  on  the 
next  morning  after  the  fire  occurred.  Said  cotton  had  been 
placed  in  the  house  at  intervals,  a  load  at  a  time,  covering  a 
Am.  St.  Kep.,  Vol.  119—25 
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period  of  not  more  than  two  weeks  and  not  less  than  one 
week.  On  the  night  before  such  intended  removal,  the  house, 
while  the  seed-cotton  was  stored  therein  and  while  unoccupied 
by  any  person,  was  destroyed  by  fire.  Plaintiffs  did  not  tell 
said  Fambrough,  their  tenant,  he  could  or  could  not  place 
seed-cotton  in  said  house,  or  that  the  house  was  insured.  At 
the  time  of  the  fire  and  previous  thereto,  W,  P.  Fambrough 
was  the  tenant  of  the  plaintiffs,  under  a  written  contract, 
made  September  21,  1903,  ^'^  and  was  occupying  and  using 
for  farming  purposes  the  premises  on  which  the  house  was 
located.  Under  such  contract  said  Fambrough  was  to  pay  to 
plaintiffs  annually  for  three  years  a  stipulated  amount  of 
cotton  as  standing  rent,  the  plaintiffs,  under  such  contract, 
not  reserving  or  having  any  direction,  control,  or  possession 
of  the  premises  or  any  part  of  the  same,  or  any  authority  to 
use,  control,  or  restrict  the  use  of  the  house  in  question. 
Plaintiffs  received,  before  the  loss  occurred,  several  notices  of 
assessments,  each  containing  the  following  words:  *N.  B.  The 
Association  will  not  be  responsible  for  dwellings  or  tenant 
bouses  burned  with  seed-cotton  in  them.'  Plaintiffs  did  not 
at  the  time  of  making  said  rent  contract  with  said  Fambrough,. 
or  afterward  restrict  the  use  of  the  house  in  any  manner  by 
said  Fambrough;  nor  did  they  inform  said  Fambrough  that 
it  would  be  a  violation  of  a  by-law  of  the  association  in  which 
the  property  was  insured  to  place  seed-cotton  in  the  houses 
nor  did  plaintiffs  inform  defendant  that  they  had  entered  into 
a  rent  or  lease  contract  with  said  Fambrough  for  a  term  of 
years,  under  the  terms  of  which  plaintiffs  had  lost  control  and 
direction  of  the  use  of  the  house,  for  such  term  of  j^ears. 

"Plaintiffs  continued  to  pay  their  assessments  after  the  rent 
contract  was  made,  and  they  were  accepted  by  the  defendant 
and  not  returned.  When  the  policy  was  issued,  the  premises 
were  held  by  one  S.  C.  Cooper  as  tenant,  under  a  written  con- 
tract for  five  years,  by  the  terms  of  which  contract  plaintiffs 
had  lost  control  and  direction  of  the  use  of  the  house.  De- 
fendant then  knew  that  Cooper  was  in  possession  of  the  prem- 
ises under  some  contract  with  plaintiffs,  and  J.  C.  Phillips, 
the  field  soliciting  agent  of  the  defendant,  knew  that  both 
Cooper  and  Fambrough  were  tenants  of  the  plaintiffs  under 
a  contract  for  standing  rent.  "While  said  Cooper  was  such 
tenant,  the  said  Phillips  warned  him  not  to  put  seed-cotton  in 
the  dwelling,  and  while  said  Fambrough  was  such  tenant  said 
Phillips,  in  passing  House  No.  1,  in  which  Fambrough  and  his 
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family  were  residing,  saw  certain  baskets  of  seed-cotton  in  the 
veranda  thereof,  called  the  said  Fambrough,  and  told  him  that 
it  was  a  violation  of  the  laws  of  the  insurance  association  in 
which  the  house  was  insured  to  put  seed-cotton  in  it.  This 
was  in  spring  of  1904.  This  was  the  first  knowledge  that 
said  Fambrough  had  that  the  house  he  lived  in  was  insured. 
Defendant  knew  that  ^®'  Fambrough  was  also  in  possession 
of  the  premises  under  some  contract  with  plaintiffs,  and  with 
this  knowledge  continued  to  collect  of  plaintiffs  (and  never 
returned  or  offered  to  return)  the  assessments  on  the  house, 
in  the  same  manner  as  such  assessments  were  levied  and 
collected  previous  to  the  contract  with  Fambrough  and  dur- 
ing the  tenancy  of  Cooper.  Defendant,  when  the  premises 
were  insured  and  the  policy  written,  and  always  thereafter, 
knew  that  the  plaintiffs  did  not  follow  the  occupation  of  farm- 
ing, and  that  the  use  and  occupation  of  the  premises  were 
and  would  be  thereafter  delegated  to  others  for  farming  pur- 
poses, and  defendant  did  not  make  any  restrictions  except 
what  was  contained  in  the  policy  and  the  by-laws  of  the  asso- 
ciation. Fambrough  had  on  the  premises  another  and  usu- 
ally sufficient  place  for  storing  seed-cotton.  Defendant  knew 
nothing  of  the  terms  of  the  contract  of  plaintiffs  with  said 
Cooper  or  said  Fambrough,  which  is  now  shown  to  have  been 
in  writing,  and  made  no  inquiry  as  to  such  terms.  They 
do  admit  that  J.  C.  Phillips,  the  soliciting  agent  of  the  asso- 
ciation, knew,  as  above  stated,  that  both  Cooper  and  Fam- 
brough were  tenants  of  plaintiffs  and  paying  standing  rent 
for  the  premises,  and  had  this  knowledge  as  to  Cooper  at  the 
time  when  the  policy  was  issued,  and  as  to  Fambrough  before 
the  fire  occurred,  and  received  such  information  from  B.  J. 
Edwards,  without  details.  Defendant  did  not  know  that  such 
seed-cotton  had  been  placed  in  the  house  till  after  the  fire, 
and  never  at  any  time  consented  for  anybody  to  place  seed- 
cotton  in  the  house.  It  is  further  agreed  that  Mrs.  W.  P. 
Fambrough,  the  wife  of  W.  P.  Fambrough,  will  swear  that  she 
was  in  House  No.  1  when  the  fire  started  in  House  No.  2,  and 
that  in  her  opinion  the  fire  did  not  originate  in  the  seed- 
cotton  in  the  house,  but  in  the  room  in  which  corn  was  stored, 
adjoining  the  room,  in  which  the  cotton  was.  Her  opinion  is 
ba.sed  on  the  facts  that  when  she  first  saw  the  fire  it  seemed 
to  be  blazing  up  from  the  com  room,  and  the  wind  was  blow- 
ing from  the  direction  of  the  cotton  room.  Before  the  fire 
occurred  plaintiffs  did  not  know  that  the  house  had  been  va- 
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cated  nor  that  seed-cotton  had  been  placed  therein  by  Fam- 
broiigh,  and  did  not  suspect  either  of  said  occurrences.  De- 
fendant is  a  mutual  co-operative  insurance  company.  It  in- 
sures storage  houses  at  the  same  rates  of  insurance  as  dwell- 
ings. Defendant  is  a  corporation,"  The  judge  rendered 
jud-rment  in  favor  of  the  defendant,  and  plaintiffs  excepted. 
^'•^  The  defendant  is  a  mutual  co-operative  insurance  com- 
pany. The  by-laws  of  such  a  company,  adopted  in  pursuance 
of  the  charter  and  existing  at  the  time  of  the  issuance  of  a 
policy,  become  a  part  thereof,  and  the  assured  is  presumed  to 
have  notice  of  them :  Civ.  Code  1895,  sec.  213'5.  A  by-law  of 
this  company,  in  existence  when  the  insurance  was  effected, 
declared  that  "Liabilities  cease  at  once  on  dwellings  in  the 
association,  in  which  seed-cotton  or  loose  lint  cotton  is  stored. ' ' 
The  policy,  on  its  face,  provided  that  "The  association  and  the 
insured  shall  be  governed  by  the  by-laws  of  the  association." 
The  parties  had  a  right  to  make  the  contract  of  insurance, 
and  to  include  as  one  of  its  terms  that  the  liability  on  a 
dwelling-house  should  cease  at  once  upon  the  storage  of  seed- 
cotton  in  the  house.  The  contract  was  so  made,  and  it  was 
binding:  Ostrander  on  Fire  Insurance,  2d  ed.,  sees.  329,  330, 
pp.  706,  707.  Seed-cotton  was  stored  in  the  house,  and  it 
was  destroyed  by  fire  while  the  cotton  was  there.  It  was 
ordinarily  used  as  a  residence  by  a  tenant  and  his  family,  and 
was  a  dwelling,  within  the  meaning  of  the  by-law.  It  is 
contended  that  because  the  owner  had  rented  the  property, 
reserving  no  control  over  it,  and  the  storing  of  the  cotton 
in  the  house  was  the  act  of  the  tenant,  unknown  to  the  owner, 
it  did  not  avoid  the  policy.  The  exact  question  has  not  been 
decided  in  this  state.  In  Adair  v.  Southern  Mutual  Ins.  Co., 
107  Ga.  297,  73  Am.  St.  Rep.  122,  33  S.  E.  78,  45  L.  R.  A.  201, 
where  the  policy  under  consideration  provided  for  a  forfeit- 
lire  "by  any  change  in  the  use  or  condition  of  the  building, 
including  additions  or  repairs,  or  by  the  erection  of  other 
1  iiildings,  or  in  any  other  manner  by  which  the  degree  of 
the  risk  is  increased,  unless  due  notice  is  given  to  the  com- 
pany and  a  new  agreement  is  entered  into,"  it  was  held  that 
the  words  "change  in  the  use  or  condition"  referred  to  a 
change  of  a  permanent  nature,  and  not  to  a  mere  temporary 
use.  In  discussing  the  question  whether  the  act  of  the  tenant 
would  affect  the  insurance  of  the  landlord,  Mr.  Justice  Lewis 
(page  305)  said:  "We  are  inclined  to  think,  however,  that 
the  correct  rule  on  this  subject  is  laid  down  by  the  supreme 
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court  of  Pennsylvania  in  the  case  of  Long  v.  Lycoming  Ins. 
Co.,  14  Ins.  L.  J.  622,  where  it  was  held  in  effect  that  if  the 
act  which  increased  the  insurer's  risk  was  that  of  the  tenant, 
unknown  to  the  landlord,  it  was  no  excuse  for  the  infringe- 
ments ^^"^  of  the  covenants  of  the  policy":  See,  also,  same 
case  in  115  Ga.  638,  42  S.  E.  60. 

Outside  of  this  state,  while  there  are  some  decisions  to  the 
contrary,  the  great  weight  of  authority  is  to  the  effect  that. 
under  a  provision  of  a  policy  like  that  now  before  us,  a  for- 
feiture will  result  from  a  violation  of  it  by  the  tenant  of  the 
insured,  though  unknown  to  the  landlord.  In  Long  v.  Beeber, 
106  Pa.  466,  51  Am.  Rep.  532,  the  case  cited  in  Adair  v. 
Southern  Mutual  Ins.  Co.,  107  Ga.  297,  73  Am.  St.  Rep.  122, 
33  S.  E.  78,  45  L.  R.  A.  204,  it  was  held,  that  under  a  clause 
of  a  policy  providing  that  it  should  be  void  if  the  risk  should 
be  increased  by  the  manner  of  occupancy  or  use  of  the  prem- 
ises, "or  by  any  means  whatever,"  without  the  assent  of  the 
company  indorsed  on  the  policy,  increase  of  risk  by  the  use 
by  the  tenant  of  the  insured  of  a  portable  boiler  and  steam- 
engine  for  threshing  could  be  shown;  and  that  "it  was  im- 
material whether  the  act  of  the  tenant  was  with  or  without  the 
knowledge  or  assent  of  his  landlord. ' '  In  the  case  at  bar  the 
provision  was  not  merely  against  increase  of  risk,  but  spe- 
cifically against  storing  seed-cotton  or  loose  lint  cotton  in  a 
dwelling,  and  for  so  doing  a  forfeiture  was  provided.  In 
Badger  v.  Platts,  68  N.  H.  222,  73  Am.  St.  Rep.  572,  44  Atl. 
296,  it  was  held  that  "if  a  policy  of  insurance  provides  that 
it  shall  be  void  if  naphtha  is  used  on  the  premises  insured, 
the  use  of  naphtha  by  a  tenant  of  the  insured  invalidates 
the  policy,  so  far  as  the  insured  is  concerned,  whether  he 
knows  of  its  use  or  not ' ' :  See,  also,  3  Joyce  on  Insurance, 
sec.  2222;  2  Beach  on  Insurance,  sec.  712,  and  citations;  1 
May  on  Insurance,  4th  ed.,  sec.  227;  Kelly  v.  Worcester 
Mutual  Fire  Ins.  Co.,  97  Mass.  284;  Diehl  v.  Adams  County 
Mutual  Ins.  Co.,  58  Pa.  443,  98  Am.  Dec.  302;  Hoxsie  v. 
Providence  Mutual  Fire  Ins.  Co.,  6  R.  I.  517 ;  Norwaysz  v. 
Ihuringia  Ins.  Co.,  204  111.  334,  68  N.  E.  551;  2  Cooley's 
Briefs  on  Insurance,  1710,  1711. 

2.  It  is  argued  that  the  tenant,  not  the  landlord,  had  con- 
trol of  the  premises,  and  that  the  occupancy  of  the  tenant  put 
the  insurance  company  on  notice  of  that  fact,  and  of  his 
rights  in  regard  thereto.  But  notice  that  the  insured  had 
let  the  premises  to  a  tenant  did  not  constitute  notice  of  a 
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violation  of  a  provision  of  the  policy  in  regard  to  storing 
seed-cotton  in  a  dwelling-house,  or  operate  as  a  waiver  of  the 
forfeiture  resulting  therefrom. 
Judgment  affirmed. 

All  the  justices  concur. 


The  Doctrine  of  the  Principal  Case  is  supported  by  Badger  v.  Platts, 
68  N.  H.  222,  73  Am.  St.  Rep.  572;  German  Fire  Ins.  Co.  v.  Board  of 
Commissioners,  54  Kan.  732,  45  Am.  St.  Rep.  30G;  b»it  is  opposed  to 
Nebraska  etc.  Ins.  Co.  ▼.  Christiensen^  29  Neb.  572,  26  Am.  St.  Rep. 
407. 


SOUTHERN  RAILWAY  COIMPANY  v.  KING. 

[128  Ga.  383,  57  S.  E.  687.] 

IMPUTED  NEGLIGENCE.— The  Negligence  of  a  Husband 
While  Driving  a  vehicle  is  not  imputable  to  his  wife,  who  is  riding 
with  him.     (p.  392.) 

John  J.  Strickland  and  Erwin  &  McMillan,  for  the  plain- 
tiff in  error. 

Reuben  R.  Arnold  and  Howard  Thompson,  for  the  de- 
fendant in  error. 

3®*  BECK,  J.  The  plaintiff,  v^^hile  riding  in  a  buggy  with 
her  husband,  who  was  driving,  was  injured  by  a  collision  with 
a  locomotive  drawing  a  passenger  train  on  the  defendant's 
road,  at  a  public  crossing.  There  was  evidence  showing  that 
the  defendant's  employes  had  neglected  to  observe  the  blow- 
post  law,  and  that  the  train  passed  over  the  crossing  at  a  high 
and  negligent  rate  of  speed.  There  was  some  evidence  tend- 
ing to  show  that  a  traveler  along  the  public  highway,  on 
account  of  obstructions  along  and  near  the  track  of  the  rail- 
way, could  not  see  an  approaching  train  until  at  or  ver^-^  near 
the  railroad  track.  But  it  is  not  necessary  to  set  out  this 
evidence,  or  to  argue  the  question  as  to  whether  or  not,  under 
the  evidence,  the  husband  was  guilty  of  such  negligence  in 
driving  upon  the  track  as  would  preclude  a  recovery  for  in- 
juries resulting  to  him  from  the  collision.  The  collision  was 
fatal  to  him,  but  this  suit  was  not  instituted  to  recover  dam- 
ages for  the  homicide  of  the  husband,  but  was  brought  to 
recover  damages  for  injuries  which  the  plaintiff  received  as  a 
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result  of  the  collision,  which  she  alleges  was  a  result  of  the 
negligence  of  the  defendant  and  its  employes,  and  in  no  way 
the  result  of  any  negligence  on  her  part.  According  to  the 
testimony  of  the  plaintiff  herself,  the  husband  was  the  driver 
^f  the  vehicle  in  which  she  was  riding  at  the  time  she  re- 
ceived the  injuries,  and  she  was  in  the  buggy  as  his  com- 
panion, but  exercising  no  control  whatever  over  him.  She 
thus  states  the  situation  in  her  own  words:  "When  the  buggy 
was  struck  by  the  train,  my  husband  was  in  charge  of  the 
buggy  and  driving.  I  had  nothing  to  do  with  it.  I  was  not 
driving  the  buggy,  had  nothing  to  do  with  driving  the  buggy. 
I  did  not  tell  him  how  to  drive  it  or  where  to  drive  it,  or  where 
to  stop,  had  nothing  to  do  with  it.  I  was  just  going  with  him 
to  church,  and  coming  back  with  him  from  church.  He  was 
in  charge  of  the  mule  and  buggy." 

Under  this  evidence  the  question  as  to  whether  or  not,  if 
the  husband  was  guilty  of  negligence  in  driving  upon  the 
railroad  track,  that  negligence  was  imputable  to  her,  neces- 
sarily arose.  Upon  the  question  of  imputable  negligence  the 
court  charged  the  jury  as  follows:  *'I  charge  you  that  if  Mrs. 
King  [the  plaintiff]  was  in  control  of  that  vehicle  in  driving 
il,  and  having  driven  it  across  the  railroad,  I  charge  you  that 
if  then  Mr.  King,  her  husband,  was  ****  guilty  of  negligence, 
v,-hatever  negligence  he  was  guilty  of  would  be  imputable  to 
her;  she  would  be  charged  with  it.  But  if  he  was  in  control 
of  the  private  conveyance  and  driving  it  and  controlling  it, 
and  she  was  going  along  with  him  as  his  companion,  then  I 
charge  you  that  she  would  not  be  chargeable  with  his  negli- 
gence." The  exception  to  the  charge  is  that  "the  doctrine 
as  applied  is  not  applicable  to  husband  and  wife."  In  the 
ca.se  of  Roach  v.  Western  &  A.  R.  Co.,  93  Ga.  785,  21  S.  E. 
67,  it  was  held  that  where  one  was  riding  by  invitation  in  a 
buggy  with  another,  the  negligence  of  the  latter  was  not 
imputable  to  him,  unless  he  "had  some  right,  or  was  under 
some  duty,  to  control  or  influence  the  driver's  conduct":  See, 
also,  Civ.  Code,  sec.  2902.  In  the  case  of  Metropolitan  St. 
R.  Co.  V.  Powell,  89  Ga.  601,  16  S.  E.  118,  it  was  held  that 
"If  the  plaintiff  herself  was  free  from  negligence  and  her 
injury  was  due  to  the  concurrent  negligence  of  the  railroad 
company  and  the  person  with  whom  she  was  riding  in  a 
wagon,  he  not  being  her  servant,  and  it  not  appearing  that 
she  was  the  owner  of  the  horse  or  wagon  or  that  she  had  any 
Agency  or  concern  in  procuring  or  in  driving   the  same,  and 
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nothing  appearing  which  tends  to  show  that  she  was  aware 
of  any  incompetency  in  the  driver,  the  company  is  liable 
to  her  for  all  the  damages  consequent  upon  the  injury,  and 
can  take  no  credit  as  to  any  part  thereof  on  account  of  thr* 
contributory  negligence  of  the  driver  of  the  wagon."  And 
this  doctrine  is  so  well  recognized  that  citation  of  cases  sup- 
porting it  is  unnecessary.  Its  applicability  to  a  case  in  which 
the  husband  was  the  driver  of  the  vehicle  and  the  wife  was 
his  companion  at  the  time  she  received  the  injuries,  which 
were  due  to  the  concurrent  negligence  of  the  husband  and 
the  railroad  company,  seems  to  be  denied  by  the  exception  to 
the  charge  complained  of;  but  the  contention  is  met  by  an 
almost  unbroken  array  of  authorities  to  the  contrary.  It  was 
said  by  the  supreme  court  of  Indiana:  "  'Where  one  accepts 
the  invitation  of  another  to  ride  in  his  carriage,  thereby  be- 
coming in  effect  his  comparatively  passive  guest,  without 
any  authority  to  direct  or  control  the  conduct  or  movements 
of  the  driver,  or  without  reason  to  suspect  his  prudence  or 
competency  to  drive  in  a  careful  or  skillful  manner,  there  is 
no  reason  why  the  want  of  care  of  the  latter  should  be  im- 
puted to  the  former,  so  as  to  deprive  him  of  the  right  to  com- 
pensation from  one  whose  neglect  of  duty  has  resulted  in  his 
injury. '  We  can  see  no  good  reason  why  the  foregoing  state- 
ment does  not  apply  to  a  wife  riding  with  her  husband,  with 
as  much  reason  ^***  as  to  a  stranger  riding  with  him":  Louis- 
ville N.  etc.  R.  R.  Co.  v.  Creek,  130  Ind.  139,  29  N.  E.  481, 
14  L.  R.  A.  733.  See,  also,  annotations  to  this  case  in  foot- 
notes. In  the  case  of  Platz  v.  City  of  Cohoes,  24  Hun,  101, 
the  supreme  court  of  New  York  says,  *  *  The  court  charged  the 
jury  that  the  plaintiff  was  not  responsible  for  carelessness 
on  the  part  of  her  husband  in  driving,  unless  she  did  some  act 
encouraging  the  carelessness ;  and  declined  to  charge  the  con- 
trary proposition.  In  these  rulings  we  are  of  the  opinion 
that  the  learned  judge  was  right.  They  are  sustained  by 
abundant  authority,  conceding  that  the  plaintiff  was  to  be 
deemed  a  mere  passenger."  In  his  Commentaries  on  the  Law 
of  Negligence,  Judge  Thompson  states  the  true  doctrine  to  be : 
"Although  there  are  a  few  holdings  to  the  contrary,  mostly 
in  jurisdictions  where  the  doctrine  of  imputed  negligence  is 
recognized,  yet  there  is  no  ground,  in  reason  or  justice,  grow- 
ing out  of  the  marital  relation,  for  making  a  different  rule 
from  the  one  just  discussed,  for  the  case  where  a  wife  has 
committed  her  safety  to  her  husband — as  where  she  is, riding 
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in  a  vehicle  and  he  is  driving — than  in  any  other  ease ;  and  the 
weight  of  authority  is  that,  in  such  a  case,  the  negligence  of 
the  husband  is  not  imputed  to  the  wife." 

No  other  rulings  or  portions  of  the  charge  were  excepted  to 
in  any  grounds  of  the  motion  now  insisted  upon,  it  being  ad- 
mitted that  the  questions  raised  by  the  other  exceptions  to 
the  charge  were  disposed  of  adversely  to  the  plaintiff  in  error 
by  the  decision  in  the  case  of  Southern  Ry.  Co.  v.  Combs,  12  i 
Ga.  1004,  53  S.  E.  508.  The  negligence  of  the  husband,  if 
he  was  negligent,  under  the  facts  in  this  case,  not  being  im- 
putable to  the  wife,  the  evidence  was  sufiRcient  to  sustain  the 
finding  in  her  favor,  and  the  judgment  of  the  court  below 
refusing  a  new  trial  is  affirmed. 

All  the  justices  concur. 


The  Decision  in  the  Principal  Case  has  the  support  of  the  great  weight 
of  axithoritv:  See  the  note  to  Hainpel  v.  Detroit  etc.  E.  R.  Co., 
110  Am.  St.  Rep.  29G;  Cotton  v.  Willmar  etc.  By.  Co.,  99  Minn. 
366,  116  Am.  St.  Rep.  422. 


PERRY  V.  TWEEDY. 

[128  Ga.  402,  57  8.  E.  782.] 

LIFE  INSUEANCE — Vested  Eights  of  Beneficiary.— Tn  ordi- 
nary life  insurance,  where  no  power  of  divestiture  or  to  change  the 
beneficiary  is  reserved  in  the  policy,  the  issuance  of  a  policy  confers 
a  vested  right  upon  the  beneficiary  named,  and  the  insured  cannot 
transfer  such  interest  to  any  other  person  without  the  beneficiary's 
consent,     (p.  394.) 

LIFE  INSURANCE— Eights  of  Heir  of  Beneficiary.— Where 
a  husband  designates  his  wife  as  beneficiary  in  his  life  insurance 
policy,  and  she  dies  before  he  does,  her  vested  interest  in  the  policy 
is  a  part  of  her  estate,  and  those  entitled  to  share  in  her  personal 
property  at  the  time  of  her  death  under  the  law  of  succession  will 
be  entitled  to  share  in  the  proceeds  of  the  policy  on  his  death,  (p. 
395.) 

LIFE  INSUEANCE — Vested  Eights  of  Beneficiary. — In  regard 
to  the  vested  rights  of  tlie  beneficiary,  there  is  a  difTerence  between 
a  certificate  of  membership  in  a  mutual  benefit  association  and  an 
ordinary  life  insurance  fiolicy.     (p.  396.) 

Crum  &  Jones,  for  the  plaintiffs. 

W.  V.  Jenkins  &  ISon  and  Turner  &  Adams,  for  the  defend- 
ant 
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-•<»  LUMPKIN,  J.  Perry  and  others,  as  administrators  of 
Mark  C.  Perry,  brought  their  action  against  Tweedy,  as  ad- 
ministrator of  Augusta  Perry,  alleging  as  follows :  On  Febru- 
ary 18,  1893,  Mark  C.  Perry  obtained  a  policy  of  insurance 
upon  his  life  to  be  issued  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York.  By  its  terms  it  was  made  payable  to  his 
wife,  Augusta  Perry,  her  executors,  administrators,  or  as- 
signs. *****  On  April  2,  1894,  he  obtained  another  policy, 
similar  to  the  first.  Mrs.  Perry  died  intestate  some  six  years 
before  her  husband,  having  had  no  children  and  leaving  her 
husband  as  her  sole  heir.  From  the  date  of  the  issuance  of 
the  policies  to  the  time  of  her  death,  and  afterward  to  the 
time  of  his  own  death,  the  premiums  were  paid  by  him;  and 
at  his  death  there  was  due  and  payable  on  one  of  the  policies 
$1,487.50,  and  on  the  other  $1,000.     He  died  in  the  early  part 

.  of  the  year  1905.  Previous  to  this  there  had  been  no  admin- 
istration on  the  estate  of  Mrs.  Perry,  but,  shortly  after  the 
death  of  Perry,  Tweedy  was  appointed  as  administrator  of  her 
estate,  and  made  claim  for  the  amounts  due  on  the  policies. 
Payment  was  made  to  him  by  the  company,  and  the  sum  so 
received  is  now  in  his  hands.  Plaintiffs  claim  that  upon  the 
death  of  Mrs.  Perry  her  interest  in  the  policies  descended  to 
and  became  the  property  of  her  husband;  that  her  mother, 
brothers  and  sisters  who  survive  her  cannot  in  law  become 
beneficiaries  of  the  policies ;  and  that  plaintiffs  are  entitled  to 
have  the  proceeds  of  the  policies  paid  to  them  for  the  purpose 
of  paying  the  debts  of  Perry  and  making  distribution  to  his 
brothers  and  sisters,  who  are  his  next  of  kin  and  heirs  at  law. 
They  have  made  demand  upon  Tweedy,  as  administrator,  for 
such  money,  but  he  has  refused  their  demand.  They  prayed 
for  judgment,  for  general  relief,  and  for  process.  The  de- 
fendant filed  a  general  demurrer  to  the  petition,  which  was 

:  sustained,  and  the  plaintiffs  excepted. 

According  to  the  great  weight  of  authority,  in  ordinary  life 
insurance,  where  no  power  of  divestiture  or  to  change  the 
beneficiary  is  reserved  in  the  policy,  the  issuance  of  the  policy 
confers  a  vested  right  upon  the  person  so  named  as  bene- 
ficiary, and  the  insured  cannot  transfer  such  interest  to  any 

-  other  person  without  the  consent  of  such  beneficiary.  It  has 
been  suggested  that  this  rule  may  have  had  its  origin  in  stat- 
utory provisions,  and  that  legislative  enactments  may  have 
had  an  influence  in  the  development  of  the  doctrine.     How- 

.  ever  this  may  have  been,  the  doctrine  itself  has  become  a  pre- 
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vailing  one,  regardless  of  statutes,  and  in  jurisdictions  where 
no  such  statutes  have  existed :  3  Am,  &  Eng.  Ency.  of  Law,  2d 
•ed.,  980  et  seq.,  and  notes ;  New  York  Life  Ins.  Co.  v.  Ireland 
(Tex.),  '•o^  17  S.  W.  617;  Central  Nat.  Bank  v.  Hume,  128 
U.  S.  195,  9  Sup.  Ct.  Rep.  41,  32  L.  ed.  370;  Hubbard  v. 
Stapp,  32  111.  App.  541.  In  Smith  v.  Head,  75  Ga.  755,  it 
was  held  that  where  a  husband  made  a  policy  of  life  insurance 
payable  to  his  wife  at  his  death,  it  became  her  property.  In 
the  opinion,  Chief  Justice  Jackson  said:  "This  policy,  payable 
at  her  husband's  death,  is  her  property.  The  policy  is  pay- 
able to  her  then.  It  is  as  much  hers  as  any  other  property 
<'-an  be,  as  any  note  payable  in  the  future,  or  any  fee  in  re- 
mainder, or  any  other  property  not  to  be  used  by  her  till  a 
certain  event  transpires":  See,  also,  Cason  v.  Owens,  100  Ga, 
142,  28  S.  E.  75.  A  policy  of  life  insurance  is  a  chose  in 
action,  even  before  the  death  of  the  insured :  Steele  v.  Gatlin, 
115  Ga.  929,  42  S.  E.  253,  59  L.  R.  A.  129. 

These  policies  were  on  their  face  payable,  upon  the  death  of 
the  insured,  to  his  wife,  her  executors,  administrators,  and 
assigns.  If,  as  just  held,  she  had  a  vested  interest  in  them, 
upon  her  death  during  the  lifetime  of  the  insured  that  vested 
interest  or  asset  was  as  much  a  part  of  her  estate  as  any  other 
personal  property  which  she  may  have  left.  Suppose  that 
she  had  left  a  chose  in  action  maturing,  or  a  promissory  note 
payable  upon  the  death  of  her  husband,  clearly  this  would 
have  been  a  part  of  her  estate,  and  would  have  been  dealt 
with  as  such.  The  fact  that  a  life  insurance  policy  may  be 
terminated  by  failure  to  pay  premiums,  or  on  other  grounds 
stated  in  the  contract,  in  no  way  affects  the  principle  that  it 
is  a  chose  in  action,  and  as  such  becomes  a  part  of  the  estate 
of  the  deceased  beneficiary.  Mr.  Joyce,  after  considering 
various  decisions,  states  the  general  rule  thus:  "If  a  person 
designates  another  as  beneficiary  under  a  regular  life  policy, 
and  the  person  designated  dies  before  the  in.sured,  then,  in 
the  absence  of  anything  to  the  contrary  in  the  contract,  the 
interest  in  the  policy  will  pass  to  the  executor  or  administrator 
of  the  beneficiary,  and  be  subject  to  distribution  under  the 
intestate  laws  of  that  state.  If  the  person  designated  is  a 
wife  or  some  near  relative  of  the  insured,  and  the  latter  would, 
under  the  intestate  laws,  be  entitled  to  a  share  of  the  personal 
estate  of  such  person,  then,  under  these  same  laws,  the  execu- 
tor or  admini.strator  of  the  insured  will  be  entitled  to  the 
same  interest  in  the  proceeds  of  that  policy  which  he  would 
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have  been  entitled  to  claim  in  the  other  personal  estate  of  the 
beneficiary":  2  Joyce  on  Insurance,  sees.  828,  829;  4  Cooley's 
Briefs  on  Insurance,  3779,  3780,  and  citations.  In  3  American 
and  English  Encyclopedia  of  Law,  second  edition,  987,  it 
ir?  said  that:  '*®'  "The  insurance  policy,  being  an  asset  of  the 
beneficiary's  estate,  is  not  regarded  as  being  affected  differ- 
ently from  any  other  asset  by  the  beneficiary's  death  before 
that  of  the  insured."  In  4  Cooley's  Briefs  on  the  Law  of 
Insurance,  3780,  it  is  said:  "This  rule  does  not  preclude  the 
estate  of  the  insured  from  participating  in  the  proceeds,  if 
the  insured  is,  under  the  law  of  descent  of  property,  entitled 
to  share  in  the  estate  of  the  beneficiary."  Many  eases  might 
be  cited  in  support  of  the  rules  thus  enunciated.  Some  of 
them  will  be  found  in  the  notes  to  the  authorities  above 
quoted.  Only  a  few  need  be  specially  cited :  Hooker  v.  Sugg, 
102  N.  C.  115,  11  Am.  St.  Rep.  717,  and  note  on  page  721  et 
seq.,  8  S.  E.  919,  3  L.  R.  A.  217;  In  re  Anderson's  Estate, 
85  Pa.  202;  In  re  Baltz's  Estate,  12  Phil.  29;  In  re  Dobbel's 
Estate,  104  Cal.  432,  43  Am.  St.  Rep.  123,  38  Pac.  87 ;  Appeal 
of  Deginther,  83  Pa.  337;  Olmsted  v.  Keyes,  85  N.  Y.  593. 

Without  entering  into  a  discussion  of  the  cases  which  either 
really  or  apparently  conflict  with  the  ruling  here  made,  we 
think  that  they  may  be  divided  into  three  classes:  (1)  thase 
which  turn  upon  some  statutory  provision;  (2)  those  which 
depend  upon  the  peculiar  language  of  the  policy  in  describing 
the  beneficiary  or  beneficiaries;  (3)  a  few  which  cannot  be 
sustained  upon  sound  principle  or  reason.  Several  of  the 
cases  which  actually  or  apparently  rule  differently  have  been 
overruled  or  disregarded  in  later  decisions. 

In  Hubbard  v.  Turner,  93  Ga.  752,  20  S.  E.  640,  30  L.  R.  A. 
593,  where  a  man  obtained  a  policy  upon  his  own  life,  payable 
to  his  "heirs  or  assigns,"  he  never  having  had  a  wife  or  child, 
it  was  held  that  the  word  "heirs"  was  to  be  construed  as 
next  of  kin  according  to  the  statute  of  distributions.  In  the 
opinion  the  case  was  distinguished  from  that  of  Rawson  v. 
Jones,  52  Ga.  458,  where  the  insured  took  out  a  policy  pay- 
able to  his  "heirs,  executors,  administrators  or  assigns,"  he 
having  never  been  married.  In  that  case  it  was  held  that  the 
policy  was  payable  to  his  legal  representatives,  and  the  pro- 
ceeds were  assets  in  their  hands  for  the  payment  of  debts 
and  for  distribution. 

Counsel  for  defendant  in  error  have  cited  a  number  of  cases 
arising  upon  mutual  benefit  certificates,  or  the  by-laws  of  ben- 
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efit  societies,  in  some  of  which  it  was  held  that  the  interest 
of  the  beneficiary  was  not  a  vested  right,  but  a  mere  ex- 
pectancy. But  it  is  generally  recognized  that  there  is  a  differ- 
ence between  a  certificate  of  membership  in  a  mutual  benefit 
association  and  an  ordinarj--  life  insurance  policy  based  either 
upon  the  ground  of  reservations  contained  ^^^  in  the  charter 
or  by-laws  of  the  society,  or  upon  the  inherent  differences  in 
the  two  forms  of  insurance:  3  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  990,  991,  and  notes;  Supreme  Conclave  v.  Cappella,  41 
Fed.  1;  Thomas  v.  Grand  Lodge  A.  0.  U.  W.,  12  Wash.  500, 
41  Pac.  882;  Masonic  Mutual  Benefit  Soc.  v.  Burkhart,  110 
Ind.  189,  10  N.  E.  79,  11  N.  E.  449 ;  Martin  v.  Stubbiugs,  126 
111.  387,  9  Am.  St.  Rep.  620,  18  N.  E.  657. 

The  wife  having  died  without  leaving  any  child  or  de- 
scendants of  children,  the  husband  was  her  sole  heir,  and, 
upon  payment  of  her  debts,  if  any,  could  have  taken  pos- 
session of  her  estate  without  administration:  Civ.  Code  1895, 
sec.  3354.  It  does  not  appear  from  the  petition  that  he  exer- 
cised this  right,  or  that  he  paid  her  debts,  if  any.  An  admin- 
istrator was  appointed  on  her  estate  after  his  death,  and 
received  the  proceeds  of  the  policy.  If  the  husband  was  her 
sole  heir,  and  there  were  no  debts  of  hers  to  be  paid,  her 
estate  would  be  delivered  to  his  administrator,  under  the 
statute  of  distributions.  "While  there  is  no  direct  allegation 
that  the  wife  left  no  debts,  or  as  to  the  exact  date  of  the  ap- 
pointment of  the  administrator  upon  her  estate,  or  how  long 
thereafter  this  suit  was  brought,  no  question  was  made  as  to 
these  matters.  The  only  point  urged  was  that  the  adminis- 
trator of  the  husband  had  no  interest  or  right  in  the  proceeds 
of  the  policies. 

One  of  the  policies  required  the  payment  of  the  stipulated 
premium  for  twenty  years,  and  contained  provisions  for  cer- 
tain distributions  of  surplus  after  that  time.  But  as  the 
insured  died  before  the  twenty  years  had  expired,  this  differ- 
ence between  the  two  policies  is  immaterial. 

From  what  has  been  said  it  will  be  seen  that  the  court 
erred  in  sustaining  the  demurrer  and  dismissing  the  ease. 

Judgment  reversed. 

All  the  justices  concur. 


The  Question  Whether  the  Beneficiary  in  a  life  insurance  policy  or 
mutual  bmcfit  certificate  has  a  vested  iiitenst  in  the  fund  prior  to 
the  death  of  the  insured  is  involved  somewhat  in  doubt:  See  Brett 
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V.  Warnick,  44  Or.  511,  102  Am,  St.  Eep.  639;  Franklin  Life  Ins. 
Co.  V.  Galligan,  71  Ark.  295,  100  Am,  St.  Rep.  73;  Middeke  v.  Bolder,. 
198  m.  590,  92  Am.  St.  Kep.  284;  United  States  Casualty  Co.  v. 
Kaccr,  169  Mo.  301,  92  Am.  St.  Rep.  641.  There  seems  to  be  a 
distinction  in  this  respect  between  ordinary  life  insurance  and 
insurance  in  mutual  benefit  associations:  Freund  v.  Freund,  218 
111.  189,  109  Am.  St.  Rep.  283,  The  effect  of  the  death  of  a  benefi- 
ciary before  the  insured  is  discussed  in  the  note  to  Hooker  v,  Sugg, 
11  Am.  St.  Eep.  721;  Estate  of  Dobbel,  104  Cal.  432,  43  Am.  St, 
Eep.  123. 


GARRETT  v.  CRAWFORD. 

[128  Ga.  519,  57  S.  E.  792.] 

MORTGAGE — Sale  Under  Extinguished  Power. — Where  » 
mortgage  has  been  paid  but  the  mortgagor  has  failed  to  have  the 
satisfaction  entered  of  record,  a  bona  fide  purchaser  at  a  sale  there- 
after  made  under  a  power  in  the  mortgage  will  be  protected  in  his 
title.  The  mortgagee,  however,  is  responsible  to  the  mortgagor  for 
whatever  damages  he  sustains  on  account  of  the  fraud,  (pp.  400,. 
401.) 

MORTGAGE — Notice  of  Sale  Under  Power. — The  statutes  do- 
not  require  a  mortgagee  to  give  notice  to  the  mortgagor  of  an  in- 
tention to  exercise  a  power  of  sale  contained  in  the  mortgage; 
and  when  the  instrument  contains  no  provision  for  notice  other 
than  by  advertisement  in  a  certain  way  no  other  notice  is  neces- 
sary,    (p.  402.) 

MORTGAGE — Time  for  Sale  Under  Power. — A  sale  under  a 
power  in  a  mortgage  should  be  on  a  regular  sale  day,  when  there 
is  nothing  in  the  mortgage  to  indicate  what  was  the  intention  of 
the  parties  as  to  the  time  of  sale.     (p.  402.) 

M.  C.  Edwards,  for  the  plaintiff  in  error. 

J.  D.  &  L.  M.  Kambo  and  W.  A.  Scott,  for  the  defendant 
in  error. 

^^^  COBB,  P.  J.  Jennie  A,  Crawford  brought  suit  against 
Mrs.  C.  E.  Garrett  and  K.  J.  Todd  for  a  certain  house  and 
lot  and  mesne  profits.  The  petition  alleged  that  Mrs.  Garrett 
had  given  a  mortgage  on  the  property  to  Wilson;  that  in 
accordance  with  the  stipulations  contained  in  the  mortgage 
the  property  was  sold  at  public  outcry,  and  was  bought  by 
the  plaintiff;  that  she  holds  the  title  to  the  property  under  a 
deed  from  Wilson,  signed  and  delivered  in  pursuance  ^^®  of 
the  stipulations  contained  in  the  mortgage ;'  and  that  Mrs.  Gar- 
rett and  Todd  were  in.  possession  and  refused  to  surrender 
possession  or  to  pay  the  rents  and  profits  of  the  property. 
The  mortgage  was  given  to  secure  the  payment  of  a  note  to 
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Wilson  for  one  hundred  and  fifty  dollars,  and  contained  the 
following  provisions  and  powers:  "But  in  case  of  my  failure 
to  pay  the  same,  I  hereby  empower  ....  Wilson,  of  Fort 
Gaines,  to  seize  said  property  and  sell  the  same  at  public 
outcry  in  front  of  the  court-house  of  said  county,  after  adver- 
tising the  same  in  the  newspaper  in  which  the  sheriff  of  said 
county  publishes  his  advertisements,  and  for  me  and  in  my 
name  to  make  titles  to  the  purchaser  and  apply  the  proceeds, 
first  to  the  cost  and  expenses  of  said  seizure,  sale,  and  con- 
veyance, including  ten  per  cent  attorney's  fees,  then  to  the 
liquidation  of  this  obligation."  On  the  back  of  the  mortgage 
was  a  transfer,  signed  by  Wilson,  to  C,  A.  Cole,  dated  July 
10,  1899,  and  also  a  credit  of  fifty  dollars,  dated  September 
15,  1899.  The  deed  alleged  to  have  been  executed  in  pursu- 
ance of  the  power  concluded:  In  witness  whereof  the  said 
"Wilson,  as  attorney  in  fact  for  said  C.  E.  Garrett,  has  here- 
unto set  his  hand  and  seal  on  the  day  and  year  first  above 
mentioned,"  and  was  signed  by  Wilson,  whose  name  in  the 
signature  was  followed  by  the  words,  "Attorney  in  fact  for 
Mrs.  C,  E.  Garrett."  The  advertisements  stated  that  the 
sale  would  take  place  on  Thursday,  April  9,  1901,  and  the- 
deed  bears  that  date. 

Mrs.  Garrett  filed  an  answer,  in  which  it  was  alleged  that- 
the  plaintiff  had  no  title  to  the  property,  for  the  reason  that 
the  note  and  mortgage  given  to  Wilson  were  given  to  secure 
the  payment  of  his  fees  as  attorney  for  her  son,  charged  with 
the  offense  of  murder,  seventy-five  dollars  of  which  was  a 
retainer  fee;  that  the  grand  jury  did  not  return  any  bill 
against  her  son  for  any  offense  whatever ;  that  more  than  the 
seventy-five  dollars  had  been  paid  the  said  Wilson  before  the 
transfer  and  before  the  maturity  of  the  note ;  that  the  transfer 
was  without  consideration,  with  full  knowledge  on  the  part 
of  the  transferee,  and  was  for  accommodation  only;  that  the 
said  sale  was  illegal  and  void  for  the  reason  that  Wilson  had 
been  paid  all  that  he  was  entitled  to,  and  therefore  had  no 
power  to  make  the  sale;  and  prayed  that  the  deed  be  can- 
celed as  a  cloud  upon  her  title.  At  the  trial  it  was  admitted 
that  Todd  was  merely  a  nominal  party  to  the  suit,  and  his 
name  was  stricken  as  a  defendant.  ^^^  It  was  also  admitted 
that  Wilson  was  dead ;  and  that  the  rental  value  of  the  prop- 
erty was  forty-five  dollars  per  annum.  On  motion  of  plain- 
tiff's counsel  the  above-mentioned  paragraphs  of  the  answer, 
in  which  it  was  attempted  to  show  the  nullity  of  the  mort- 
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gage  foreclosure  proceeding  and  the  deed  given  in  pursuance 
thereof,  were  stricken.  The  defendant  offered  an  amend- 
ment, alleging  that  at  the  date  of  the  foreclosure  proceeding 
and  the  deed  the  note  had  been  paid  and  the  mortgage  was 
void ;  and  that  she  had  no  representative  at  the  sale  and  had 
no  actual  knowledge  of  the  transaction.  The  court  sustained 
the  objection  of  counsel  for  plaintiff  that  this  amendment 
was  insufficient  in  law  as  a  defense. 

The  plaintiff  introduced  evidence  showing  that  the  prop- 
erty had  been  advertised  for  sale,  in  accordance  with  the 
stipulations  contained  in  the  mortgage,  and  then  introduced 
the  deed  above  referred  to.  Counsel  for  defendant  objected 
to  the  introduction  in  evidence  of  the  deed,  on  the  ground 
that  it  was  not  executed  or  signed  in  the  name  of  C.  E.  Gar- 
rett, in  accordance  with  the  terms  of  the  power  in  the  mort- 
gage, but  in  the  name  of  Wilson,  and  that  it  was  his  individual 
deed,  the  words  following  his  name  in  the  signature  being 
words  of  description.  The  court  overruled  the  objection. 
The  defendant  then  offered  to  introduce  evidence  relative  to 
the  terms  of  the  agreement  between  her  and  Wilson,  and  that 
she  had  never  received  any  personal  notice  of  the  fact  that 
her  property  was  being  advertised  for  sale,  and  also  evidence 
relative  to  the  amounts  that  had  been  paid  Wilson  under  the 
contract;  all  of  which  evidence  was  ruled  out  as  being  illegal 
and  irrelevant.  The  judge  then  directed  a  verdict  in  favor 
of  the  plaintiff.  To  each  of  the  rulings  stated  the  defendant 
excepted. 

1.  The  power  of  sale  in  a  mortgage  simply  gives  to  the 
mortgagor  a  remedy  for  the  collection  of  his  debt  in  a  sum- 
mary way.  The  presence  of  such  a  power  in  the  mortgage 
simply  evidences  an  agreement  between  the  parties  that  the 
mortgagor  shall  be  relieved  from  the  necessity  of  resorting  to 
a  foreclosure  at  law  or  in  equity.  That  portion  of  the  mort- 
j;age  containing  the  power,  like  all  other  contracts,  is  to  be 
construed  so  as  to  effectuate  the  intention  of  the  parties,  and 
the  power  must  be  exercised  in  accordance  with  the  intention 
of  the  parties  as  indicated  '^^^  in  the  clause  in  the  mortgage 
conferring  the  power.  The  power  is  conferred  for  the  pur- 
pose of  enabling  the  mortgagee  to  collect  his  debt.  When  the 
debt  has  been  paid,  as  between  the  mortgagor  and  the  mort- 
gagee the  power  is  extinguished.  If,  after  payment  in  full 
of  the  debt,  the  mortgagee  attempts  to  exercise  the  power,  and 
becomes  a  purchaser  at  the  sale  thereunder,  the  sale  and 
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conveyance  are  void :  Baker  v.  Halligan,  75  Mo.  435 ;  Liddell 
V.  Carson,  122  Ala.  518.  If  at  such  sale  a  third  party  be- 
comes the  purchaser,  who  knows  that  the  mortgage  was  sat- 
isfied at  the  date  of  the  sale,  or  if  the  circumstances  are  such 
as  to  charge  him  with  notice  of  satisfaction,  the  sale  and  con- 
veyance are  likewise  void:  Ledyard  v.  Chapin,  6  Ind.  320. 
One  who  buys  at  a  sale  under  a  powft:  in  a  deed  or  mort- 
gage is  bound  to  inquire  into  the  authority  of  the  person 
making  the  sale :  Dwelle  v.  Blackshear  Bank,  115  Ga.  679,  42 
S.  E.  49.  A  purchaser  must  not  only  see  that  the  person 
offering  the  property  has  authority  to  sell,  but  also  inquire 
as  to  the  terms  and  conditions  upon  which  the  power  was 
granted,  and  see  that  the  same  are  complied  with.  If  the 
instrument  containing  the  power  has  been  duly  recorded,  the 
purchaser  must  look  to  the  record  to  ascertain  whether  the 
power  exists,  and  whether  it  is  being  exercised  in  the  manner 
prescribed.  If  the  instrument  has  not  been  recorded,  due 
inquiry  must  be  made  of  the  person  attempting  to  exercise  the 
power.  If  the  instrument  has  been  recorded,  and  nothing 
appears  of  record  to  indicate  that  there  has  been  a  satisfaction 
of  the  debt  the  instrument  was  given  to  secure,  a  prospective 
purchaser,  in  the  absence  of  notice  to  the  contrary,  may 
assume  that  the  debt,  or  some  portion  thereof,  is  still  unpaid. 
The  law  authorizes  the  mortgagor,  when  he  satisfies  the 
debt  the  mortgage  was  given  to  secure,  to  have  the  mortgage 
canceled  upon  the  record :  Civ.  Code,  sec.  2737.  If  he  fail  to 
exercise  this  right,  an  innocent  purchaser  at  the  sale  will  be 
protected:  Bausman  v.  Eads,  46  Minn.  148,  24  Am.  St.  Rep. 
201,  48  N.  W.  769 ;  Merchant  v.  Woods,  27  Minn.  396,  7  N.  W. 
826.  When  the  record  of  the  mortgage  appears  uncanceled 
and  shows  that  the  debt  was  past  due,  and  it  also  appears 
that  the  sale  is  being  had  at  the  time  and  place  and  in  the 
manner  provided  in  the  power,  a  bona  fide  purchaser  for  value 
will  be  protected  in  his  title  by  what  appears  on  the  record, 
in  the  absence  of  knowledge  to  the  contrary:  2  Jones  on 
Mortgages,  6th  ed.,  sec.  1907.  As  between  the  mortgagor 
and  the  mortgagee,  a  sale  under  the  "^^  power  when  the 
debt  had  been  satisfied  is,  of  course,  a  fraud  upon  the  mort- 
gagor, and  the  mortgagee  would  be  responsible  to  the  mort- 
gagor for  whatever  damages  he  sustained  on  account  of  the 
fraud  thus  perpetrated  upon  him ;  but  an  innocent  purchaser 
at  the  sale  will  be  protected  in  his  title;  the  mortgagor,  by 
Am.  St.  Rep.,  Vol.  119—26 
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his  negligence  in  failing  to  have  the  cancellation  entered  of 
record,  being,  as  to  such  purchaser,  estopped  from  setting  up 
the  satisfaction  of  the  mortgage  prior  to  the  sale. 

2.  There  is  no  statute  in  this  state  requiring  the  mortgagee 
to  give  notice  to  the  mortgagor  that  he  will  exercise  the  power 
of  sale  contained  in  his  mortgage.  Whether  such  notice  shall 
be  given,  and  the  character  of  the  notice,  depend  upon  the 
terms  of  the  instrument  containing  the  power.  "When  the 
instrument  contains  no  provision  in  reference  to  notice  other 
than  that  the  time  and  place  shall  be  advertised  in  a  given 
way,  no  other  notice  is  required  than  advertisement  in  the 
manner  prescribed  in  the  instrument:  28  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  788 ;  2  Jones  on  Mortgages,  6th  ed.,  sec.  1821. 

3.  The  regular  day  for  public  sales  is  the  first  Tuesday  in 
each  month.  The  code  requires  that  a  sale  under  a  power 
of  sale  in  a  mortgage  be  on  a  regular  sale  day,  when  there 
is  nothing  in  the  instrument  creating  the  power  to  indicate 
what  was  the  intention  of  the  parties  as  to  the  time  of  sale 
(Civ.  Code,  sec.  4023)  ;  but  when  there  is  a  stipulation  that 
the  sale  shall  be  had  after  the  expiration  of  a  given  time  for 
advertisement,  a  time  other  than  the  day  of  public  sales  is 
provided  for,  and  the  time  of  sale  may  be  fixed  by  the  mort- 
gagee on  any  day  subsequent  to  the  expiration  of  the  time 
required,  in  advertising  the  sale  in  accordance  with  the  terms 
of  the  power.  The  very  power  now  under  consideration  has 
been  held  to  fix  a  time  for  sale  other  than  the  regular  day 
of  public  sales:  Crawford  v.  Garrett,  121  Ga.  706,  49  S.  E. 
677.  The  time  of  sale  must  be  stated  in  the  advertisement, 
and  the  sale  must  take  place  on  the  day,  and  within  the  hours, 
therein  fixed ;  and  when  the  sale  takes  place  on  the  day  and 
within  the  hours  stated  in  the  advertisement,  the  sale  is  valid 
80  far  as  the  time  thereof  is  concerned :  28  Am.  &  Eng.  Ency. 
of  Law,  2d   ed.,  805. 

4.  When  the  power  of  sale  in  a  mortgage  provides  that  the 
mortgagee  may  execute  to  the  purchaser,  in  a  sale  under  the 
power,  title  to  the  property  in  the  name  and  behalf  of  the 
mortgagor,  due  '^^^  regularity  requires  that  the  deed  should 
be  executed  in  the  name  of  the  mortgagor  by  the  mortgagee 
as  his  attorney  in  fact.  It  has  been  held,  however,  that  if 
the  attorney  in  fact  signed  the  deed  in  his  name,  instead  of  in 
the  name  of  his  principal,  such  a  deed  would  be  a  good 
execution  of  the  power,  provided  there  was  enough  on  the 
face  of  the  deed  to  show  that  in  signing  he  intended  to  exe- 
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cute  it  as  the  deed  of  the  principal,  and  not  as  his  own: 
Tenant  v.  Blacker,  27  Ga.  418.  See  Payton  v.  JMcPhaul,  128 
Ga.  510,  58  S.  E.  50. 

The  plaintiff  alleged,  in  her  petition,  the  creation  of  the 
debt,  the  execution  of  the  mortgage,  a  sale  in  pursuance  of 
the  power  therein,  and  the  purchase  by  her  of  the  property. 
These  facts,  if  established  by  evidence,  would  make  out  a 
prima  facie  case  in  her  favor.  Those  portions  of  the  answer 
of  the  defendant  which  were  stricken,  as  well  as  the  amend- 
ment to  the  answer  which  the  court  refused  to  allow,  suffi- 
ciently set  forth  such  a  state  of  facts  as  would  evidence  a 
fraud  perpetrated  upon  her  upon  the  part  of  Wilson  and 
Cole,  the  transferee.  It  was  distinctly  alleged  that  all  that 
was  due  on  the  note  had  been  paid  before  it  was  transferred 
to  Cole,  and  that  he  took  the  note  with  a  full  knowledge  of 
these  facts,  as  well  as  of  the  circumstances  under  wliich  the 
note  was  given.  It  was  distinctly  alleged  that  the  consid- 
eration of  the  note  was  services  to  be  performed  by  Wilson 
as  an  attorney  at  law  in  the  trial  of  a  son  of  the  defendant 
for  the  offense  of  murder,  and  that  her  son  had  never  been 
indicted,  and  that  therefore  the  consideration  of  the  note  had 
failed,  at  least  as  to  one-half,  and  that  the  payments  made 
thereon  had  satisfied  the  other  half  due  on  the  note,  and  that 
Cole  knew  all  of  these  facts,  and  was  acting  for  Wilson  merely 
as  an  act  of  accommodation.  As  stated,  there  were  sufficient 
averments  to  show  a  fraud  on  the  rights  of  the  defendant 
perpetrated  by  Wilson  and  Cole,  but  there  is  nothing  in  the 
averments  of  the  plea  to  connect  the  plaintiff  with  this  fraud. 
The  burden  was  upon  the  defendant  to  show  not  only  that  a 
fraud  had  been  perpetrated  upon  her,  but  that  the  purchaser 
at  the  same  was  a  party  to  the  fraud;  and  this  the  answer 
failed  to  allege.  There  was  no  error  in  striking  the  portions 
of  the  answer  setting  up  the  defense  of  fraud,  nor  in  refus- 
ing to  allow  the  amendment;  nor  were  any  of  the  other 
assignments  of  error  meritorious. 

Judgment  affirmed. 

All  the  justices  concur. 


Sales  Under  Powers  in  Mortgages  and  trust  deeds  are  discussed  in  the 
notes  to  Houston  v.  National  etc.  Loan  Assn.,  92  Am.  St.  Rep.  573; 
Tyler  v.  Herring,  19  Am.  St.  Rep.  266.  Where  a  mortgage  con- 
taining a  power  of  sale  has  in  fact  been  discharged,  but  the  mort- 
gagor has  omitted  to  have  the  discharge  recorded,  an  innocent  pur- 
chaser at  a  foreclosure  sale  thereafter  made  will  be  protected: 
Bausman  v.  Eads,  46   Minn.   148.  24   Am.   St.  Rep.   201. 
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coLmmus  railroad  company  v.  woolfolk. 

[128  Qa.  631,  58  S.  E.  152.] 

DOGS — ^Liability  for  Malicious  Killing. — ^The  owner  of  a  dog 
may  maintain  an  action  against  a  railway  company  whose  employ^ 
in  operating  a  street-car  wantonly  and  maliciously  runs  down  and 
kills  the  animal,     (p.  407.) 

DOGS— Evidence  of  Value.— In  an  Action  to  recover  for 
wrongfully  killing  a  dog,  the  value  of  the  animal  may  be  proved  by 
evidence  of  his  breed,  qualities,  and  market  value,     (p.  408.) 

A  MASTEB  is  Liable  for  the  Willful  Torts  of  his  servant,  com- 
mitted in  the  course  of  the  servant's  employment,  just  as  though 
the  master  had  himself  committed  them.     (p.  408.) 

Garrard  &  Garrard  and  W.  C.  Neill,  for  the  plaintiff  in 
error. 

Slade  &  Swift,  for  the  defendant  in  error. 

®^*  BECK,  J.  "Woolfolk  brought  suit  to  recover  the  value 
of  a  dog  alleged  to  have  been  ■willfully  and  wantonly  killed 
by  the  running  of  a  street-car  on  defendant's  line  of  road. 
It  is  alleged  that  plaintiff's  dog  came  on  the  track  about  one 
hundred  and  fifty  feet  in  front  of  said  car,  and  in  full  view 
of  the  motorman  in  charge  thereof,  and  that  said  motorman 
immediately,  and  "with  intent  to  kill  said  dog,  increased 
the  speed  of  said  car,  and  did  willfully,  wantonly,  maliciously 
and  unlawfully  run  down  said  dog,"  and  killed  him.  The 
defendant  demurred  to  the  petition  generally  as  setting  forth 
no  cause  of  action  against  it,  and  because  "said  petition  does 
not  allege  that  said  act  of  wantonness  and  malice  was  done 
under  the  command  or  with  the  consent  of  the  defendant." 
It  demurred  specially  to  the  paragraph  which  alleged  the 
®^*  value  of  the  dog  to  be  two  hundred  dollars.  The  court 
overruled  both  general  and  special  demurrers,  and  the  de- 
fendant excepted. 

1.  "By  the  common  law,  a  dog  is  property,  for  an  injury 
to  which  an  action  will  lie :  Wright  v.  Ramscot,  1  Saund.  84 ; 
2  Blackstone's  Commentaries,  293";  Uhlein  v.  Cromack,  109 
Mass.  273 ;  St.  Louis  S.  W.  Ry.  Co.  v.  Stanfield,  63  Ark.  643, 
40  S.  W.  126,  37  L.  R.  A.  659 ;  2  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  347;  4  Blackstone's  Commentaries,  236.  As  was  said 
by  the  court  in  the  case  of  Graham  v.  Smith,  100  Ga.  434,  62 
Am.  St.  Rep.  323,  28  S.  E.  225,  40  L.  R.  A.  503,  the  property 
of  the  owner  in  a  dog  "seems  to  be  better  defined  at  common 
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law  than  it  is  by  the  construction  which  this  court  has  put 
upon  our  statutes."  The  decision  in  Jemison  v.  Southwest- 
ern R.  R.  Co.,  75  Ga.  444,  58  Am.  Rep.  476,  holding  that  a 
suit  cannot  be  maintained  against  a  railroad  company  for 
the  "unintentional,  though  negligent,"  killing  of  a  dog,  was 
affirmed  in  the  case  of  Strong  v.  Georgia  Ry.  &  Electric  Co., 
118  Ga.  515,  45  S.  E.  366.  In  the  latter  case  five  justices  held 
that  inasmuch  as  the  rule  in  the  Jemison  case  (75  Ga.  444, 
58  Am.  Rep.  476)  "has  stood  as  good  law  since  December  1, 
1885,  and  the  General  Assembly  has  passed  no  act  changing 
the  same,  ....  the  rule  should  not  be  now  changed  by 
overruling  that  case."  Fish,  P.  J.,  and  Cobb,  J.,  concurred 
in  the  opinion  in  the  Strong  case  solely  on  the  ground  that 
it  was  controlled  by  the  Jemison  case.  Cobb,  J.,  in  his  con- 
curring opinion,  said :  '  *  The  trend  of  modern  decisions  seems 
to  be  in  favor  of  treating  the  dog  as  property  to  the  same 
extent  that  other  domestic  animals  are  treated,"  and  cites 
as  authority  the  very  elaborate  monograph  note,  in  40  L.  R.  A. 
503,  to  the  case  of  Graham  v.  Smith,  100  Ga.  434,  62  Am.  St. 
Rep.  323,  28  S.  E.  225 ;  also  the  note  in  37  L.  R.  A.  659,  to 
the  case  of  St.  Louis  Ry.  Co.  v.  Stanfield,  63  Ark.  643,  40 
S.  W.  126.  In  the  Jemison  case,  75  Ga.  444,  58  Am.  Rep. 
476,  while  holding  that  an  owner  cannot  recover  for  the 
"negligent"  destruction  of  his  dog,  the  court  expressly  ruled 
that  such  owner  "may  maintain  an  action  of  trespass  vi  et 
armis  for  the  wanton  and  malicious  killing  of  his  dog."  In- 
asmuch as  the  killing  of  the  plaintijff's  dog  in  the  present 
case  is  alleged  to  have  been  the  result  of  the  * '  willful,  wanton 
and  malicious"  conduct  of  the  defendant  company's  em- 
ploye, we  might  safely  rest  our  affirmance  of  the  judgment 
of  the  court  below  upon  the  authority  of  the  Jemison  case. 
But  it  is  contended  by  counsel  for  plaintiff  in  error  that  "The 
®^^  ruling  of  the  court  in  that  case  (that  an  action  would 
lie  for  the  wanton  and  malicious  killing  of  a  dog)  is  purely 
obiter  dicta,"  and  that  it  is  not  consistent  with  the  other 
laws  of  the  state.  It  is  true  that  the  question  of  the  liability 
of  the  defendant  for  the  wanton  and  malicious  killing  of 
plaintiff's  dog  was  not  before  the  court  in  the  Jemison  case, 
but  we  are  unable  to  assent  to  the  other  proposition  that 
such  a  rule  is  inconsistent  with  the  other  decisions  of  this 
court,  or  with  any  of  the  statutes  of  the  state. 

The  case,  cited  by  plaintiff  in  error,  of  Mass  v.  Augusta, 
93  Ga.  797,  20  S.  E.  653,  the  same  bdng  an  action  against 
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the  city  for  the  wanton  killing  of  plaintiff's  dog  by  an  officer 
of  the  city,  was  decided  upon  the  ground  that  "a  city  is  not 
liable  for  the  illegal  and  tortious  acts  of  its  police  officers." 
And  the  case  of  Patton  v.  State,  93  Ga.  411,  19  S.  E.  734,  24 
L.  R.  A.  732,  holding  that  the  willful  and  malicious  killing 
of  a  dog  is  not  an  indictable  trespass  under  the  Penal  Code, 
section  729,  was  based  upon  the  ground  that  "That  section 
relates  to  the  injury  or  destruction  of  inanimate  property,  and 
does  not  apply  to  injuring  or  killing  animals  of  any  kind." 
In  the  case  of  Wilcox  v.  State,  101  Ga.  563,  28  S.  E.  981,  39 
L.  R.  A,  709,  it  was  expressly  held  that  a  dog  is  a  "domestic 
animal."  Under  the  Civil  Code,  section  3822,  the  owner  is 
made  liable  for  certain  acts  of  his  dog,  "thus  recognizing  that 
the  dog  has  an  owner,  and  consequently  that  the  thing  owned 
is  property ' ' :  People  v.  Maloney,  1  Park.  Cr.  Rep.  593.  Under 
the  constitution  of  the  state  (Civ.  Code,  sec.  5883),  dogs  are 
treated  as  property,  and  the  General  Assembly  is  authorized 
to  impose  a  tax  upon  them.  And  the  Penal  Code,  section 
164,  makes  the  dog  a  subject  of  simple  larceny.  And  an  in- 
dictment for  simple  larceny,  even  of  a  thing  specified  by  stat- 
ute, must  allege  both  the  ownership  of  the  property  stolen 
and  its  value:  Davis  v.  State,  40  Ga.  229;  Thomas  v.  State, 
96  Ga.  311,  22  S.  E.  956.  It  must,  therefore,  be  concluded 
that  the  criminal  branch  of  the  law  recognizes  the  dog  as 
private  property,  and  also  as  a  "thing  of  value."  In  the 
Strong  case,  118  Ga.  515,  45  S.  E.  366,  Cobb,  J.,  in  his 
concurring  opinion,  quotes  the  language  of  a  decision  ren- 
dered by  the  then  presiding  judge  of  the  Atlanta  circuit,  hold- 
ing that  a  dog  was  property  subject  to  levy  and  sale.  That 
question,  however,  has  never  come  before  this  court,  and  is 
no  part  of  the  opinion  in  the  Strong  case;  but  the  reasoning 
of  the  learned  circuit  judge  there  quoted  is  so  cogent  that  we 
refer  to  it  here  as  throwing  a  flood  of  light  upon  the  ques- 
tion of  the  true  status  of  ®^^  the  dog  in  this  state.  In  the 
case  of  Graham  v.  Smith,  100  Ga.  434,  62  Am.  St.  Rep.  323, 
28  S.  E.  225,  it  was  held  that  "The  owner  of  a  dog  has  such 
a  property  in  it  as  will  enable  him  to  maintain  an  action  of 
trover  for  its  recovery  in  case  of  its  wrongful  conversion." 
In  the  well-considered  opinion  it  is  expressly  declared  that  a 
dog  is  property.  It  should  also  be  remembered  that  in  a 
trover  case  the  plaintiff  has  the  option  of  taking  a  verdict 
for  the  property,  or  a  money  verdict.  It  seems  to  us,  there- 
fore, that  the  principles  enunciated  in  the  Graham  case  con- 
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trol  the  case  at  bar;  for  it  would  be  a  strange  inconsistency 
in  the  law  to  permit  the  plaintiff  in  a  trover  case  to  take  a 
money  verdict  for  the  value  of  a  dog  wrongfully  converted, 
and  3'et  deny  him  the  right  to  recover  the  value  of  a  dog 
wantonly  and  maliciously  killed.  True,  it  has  been  held  in 
this  state  that  "A  dog  is  not  property,  dlxcept  in  a  qualified 
sense":  Jemison  v.  Southwestern  R.  R.  Co.,  75  Ga.  444,  58 
Am.  Rep.  476.  But  even  under  the  common  law,  where  it 
was  likewise  declared  that  the  property  in  a  dog  was  ."base 
property,"  and  where  he  was  not  the  subject  of  larceny,  such 
property  was  nevertheless  held  to  be  sufficient  to  maintain 
a  civil  action  for  its  loss.  It  would  appear,  therefore,  that 
the  rule  in  the  Jemison  case,  which  declares  that  the  owner 
cannot  recover  for  the  "unintentional,  though  negligent,  de- 
struction ' '  of  his  dog,  is  extremely  technical,  and  has  no  sound 
basis  to  rest  upon.  And  while  this  court  has  followed  the 
ruling  in  the  Jemison  case,  so  far  as  to  hold  that  there  can 
be  no  recovery  for  the  "unintentional,  though  negligent," 
killing  of  a  dog,  we  feel  no  desire  to  extend  that  rule.  The 
Jemison  case  expressly  recognizes  that  the  owner  may  main- 
tain an  action  for  the  "wanton  and  malicious  killing  of  his 
dog";  and  as  the  allegations  of  the  plaintiff's  petition  bring 
this  case  squarely  within  the  rule  last  announced,  we  hold  that 
the  petition  was  good  as  against  a  general  demurrer. 

2.  The  fifth  paragraph  of  the  petition  alleges  that  "said 
dog  was  of  the  value  of  two  hundred  dollars."  Defendant 
demurred  specially  to  this  paragraph,  on  the  ground  that  "the 
measure  of  damages  would  not  be  based  upon  the  value  of 
the  dog,  as  a  dog  has  no  market  value  in  contemplation  of 
law."  It  is  true  that  it  was  said  in  the  Jemison  case  that: 
"Dogs  seems  to  have  no  market  value,  and  the  rule  of  dam- 
ages in  the  case  of  livestock  killed  by  the  running  of  trains 
could  not  be  applied  to  them.  In  case  of  their  wanton  and 
malicious  killing  or  injury,  a  different  rule  for  ascertaining 
damages  ^'^  obtains;  the  act  is  one  which  may  be  compen- 
sated by  general  or  exemplary  damages."  But  this  was 
merely  obiter,  and  is  not  supported  by  the  latest  and  best 
authorities.  "Large  amounts  of  money  are  now  invested 
in  dogs,  and  they  are  largely  the  subject  of  trade  and  traffic ' ' : 
Mullaly  v.  People,  86  N.  Y.  365.  "It  is  common  knowledge 
that  many  dogs  have  an  actual  commercial  and  market  value": 
Strong  V.  Georgia  Ry.  &  Electric  Co.,  118  Ga.  515,  45  S.  E. 
366.     The  better  rule,  therefore,  for  ascertaining  the  measure 
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of  damages  seems  to  be:  "The  value  of  a  dog  may  be  proved 
as  that  of  any  other  property,  by  evidence  that  he  was  of  a 
particular  breed,  and  had  certain  qualities,  and  by  witnesses 
who  knew  the  market  value  of  such  animal,  if  any  market 

value  be  shown This  was  so  at  common  law,  yet  it 

was  held  at  common  law  that  the  absence  of  any  value  was 
the  reason  that  prevented  a  prosecution  for  larceny  of  a  dog ' ' : 
Note  in  40  L.  R.  A.  518 ;  and  see  numerous  cases  cited. 

3.  The  principle  announced  in  the  third  headnote  has  been 
frequently  ruled  by  this  court,  and  disposes  of  all  the  other 
assignments  of  error:  Central  Ry.  Co.  v.  Brown,  113  Ga. 
414. 

Judgment  affirmed. 

All  the  justices  concur. 


An  Action  Lies  to  Eecover  Damages  for  the  negligent  killing  of  a 
dog  by  a  railroad  company:  Harper  v.  St.  Paul  City  Ky.  Co.,  99 
Minn.  253,  116  Am.  St.  Rep.  415,  and  cases  cited  in  the  cross-reference 
note  thereto.  As  to  the  manner  of  proving  the  value  of  the  dog 
in  such  cases,  see  Hodges  v.  Causey,  77  Miss.  353,  78  Am.  St.  Rep. 
525;  Citizens'  Rapid  Transit  Co.  v.  Dew,  100  Tenn.  317,  66  Am.  St. 
Eep.   754;    note   to   Hamby   v.    Samson,   67    Am.   St.    Rep.   292. 


CASES 

IN  THB 

SUPREME  COURT 

ILLINOIS. 


DOUGLAS  V.  BOLINGER. 

[228  m.  23,  81  N.  E.  787.] 

WILLS,  Correcting  Description  of  Property  In. — ^If  there  is  a 
misdescription  of  the  subject  of  a  devise,  and,  after  striking  out 
that  part  of  the  description  which  is  false,  enough  remains  when  read 
in  the  light  of  the  circumstances  surrounding  the  testator  at  the 
time  the  will  was  executed  to  identify  the  property  he  intended  to 
convey,  the  remaining  portion  of  the  description  may  be  so  read 
and  the  testator's  purpose  given  effect,     (p.  410.) 

WILLS — Devise  of  Property  by  Wrong  Description,  When 
may  be  Given  Effect  upon  the  Property  Intended. — ^If  a  testator 
owned  the  west  half  of  the  northwest  quarter  of  a  section  of  land 
and  no  other  portion  of  such  quarter,  but  in  his  will  he  purported 
to  devise  the  north  half  of  such  quarter,  the  words  "north  half" 
may  be  stricken  out  as  surplusage  and  the  devise  given  effect  as 
including  the  west  half  of  that  quarter,     (pp.  410,  411.) 

Suit  for  the  construction  of  a  will.  The  averments  of  the 
bill  were  to  the  effect  that  the  testator  intended  to  dispose 
of  the  whole  of  his  property  and  not  to  die  intestate  as  to  any 
portion  thereof;  that  he  owned  the  west  half  of  the  north- 
west quarter  of  section  12,  and  no  other  portion  of  such 
quarter,  and  intended  to  devise  it  to  the  complainant,  but  in 
the  will  the  land  was  described  as  the  north  half  of  such 
quarter.  The  trial  court  sustained  a  demurrer  to  the  bill, 
and  the  complainant  appealed. 

Blinn  &  Covey,  for  the  appellant. 

I.  R.  Brown,  for  the  appellees. 

**  SCOTT,  J.  It  appears  from  the  express  recitals  of  the 
will  of  Ebenezer  M.  Douglas,  deceased,  that  he  intended  by 

(409) 
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that  document  to  dispose  of  all  the  property  of  which  he  died 
po.ssessed.  The  bill  avers  that  he  was  the  owner  of  the  west 
half  of  the  northwest  quarter  of  section  12,  in  town  20,  range 
5,  in  Mason  county,  Illinois;  that  he  never  owned  §iny  other 
part  of  that  quarter  section,  and  that  his  purpose  was  to  devise 
that  part  which  he  did  own  to  Edward  Douglas,  subject  to  a 
.  life  estate  in  the  widow,  but  that  by  error  said  tract  was  in 
the  will  referred  to  as  the  north  half  instead  *^  of  the  west 
half  of  the  quarter.  If  the  will  be  given  effect  according  to 
its  precise  wording,  not  only  will  the  purpose  of  the  deceased 
to  die  testate  as  to  all  his  property  be  defeated,  but  his  intent 
will  not  be  effectuated,  in  that  Edward  Douglas  will  not  re- 
ceive certain  property  which  he  intended  should  pass  to  him. 

While  words  may  not  be  added  to  a  will  nor  inserted  in 
lieu  of  other  words  stricken  therefrom,  yet  if  in  a  will  there 
is  a  misdescription  of  the  subject  of  a  devise,  and  if,  after 
striking  out  that  portion  of  the  description  which  is  false, 
enough  of  the  description  remains,  when  read  in  the  light  of 
the  circumstances  surrounding  the  testator  at  the  time  the 
will  was  executed,  to  identify  the  property  he  intended  to 
convey,  the  remaining  portion  of  the  description  may  be  so 
read  and  the  testator's  purpose  given  effect:  Whitcomb  v. 
Kodman,  156  111.  116,  47  Am.  St.  Rep.  181,  40  N.  E.  553,  28 
L.  R.  A.  149;  Decker  v.  Decker,  121  111.  341,  12  N.  E.  750; 
Huffman  v.  Young,  170  111.  290,  49  N.  E.  570. 

In  Decker  v.  Decker,  121  111.  341,  12  N.  E.  750,  the  descrip- 
tion contained  in  the  will  was,  **  twenty  acres  off  the  west  half 
of  the  northeast  quarter  of  the  northeast  quarter  of  section 
33."  The  testator  did  not  own  the  northeast  quarter  of  the 
northeast  quarter,  but  did  own  the  northwest  quarter  of  the 
northeast  quarter,  and  owned  no  other  land  in  that  quarter 
section.  This  court  rejected  the  words  "of  the  northeast 
quarter"  where  they  first  occurred  in' the  description  as  con- 
tained in  the  will,  and,  reasoning  that  the  testator's  purpose 
was  to  devise  twenty  acres  off  the  west  half  of  that  quarter 
of  the  northeast  quarter  of  section  33i  which  he  owned,  held 
that  the  devise  would  be  given  effect  and  taken  to  convey 
twenty  acres  off  the  west  half  of  the  northwest  quarter  of  the 
northeast  quarter  of  section  33. 

The  case  at  bar  cannot  be  distinguished  from  the  one  last 
cited.  Striking  out  the  word  ' '  north ' '  where  it  occurs  before 
the  word  "half"  in  the  description  in  the  clause  under  con- 
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sideration  in  the  will  of  Douglas,  leaves  a  devise  of  "the  half 
of  the  northwest  quarter  of  section  12."  If  the  ^''  facts  are 
as  stated  by  the  bill,  viz.,  that  the  only  land  owned  in  that 
quarter  by  the  testator  was  the  west  half  of  the  quarter,  and 
that  it  was  the  purpose  of  the  testator  to  devise  that  half  of 
the  quarter  to  Edward  Douglas,  the  devise  will  be  given  effect 
by  striking  out  the  false  part  of  the  description,  to  wit,  the 
word  "north"  where  it  appears  before  the  word  "half"  in 
the  description  in  the  clause  in  question,  and  by  so  construing 
the  will  as  that  the  remaining  portion  of  the  description  will 
be  held  to  convey  that  half  of  the  northwest  quarter  of  said 
section  12  which  was  actually  owned  by  the  testator. 

The  Decker  case  (121  111.  341,  12  N.  E.  750)  has  been  fol- 
lowed and  approved  in  Whitcomb  v.  Rodman,  156  111.  116,  47 
Am.  St.  Rep.  181,  40  N.  E.  553,  28  L.  R.  A.  149,  and  Huffman 
V.  Young,  170  lU.  290,  49  N.  E.  570. 

Appellees  rely  principally  on  the  cases  of  Kurtz  v.  Hibner, 
55  111.  514,  8  Am.  Rep.  665,  Bingel  v.  Volz,  142  111.  214,  34 
Am.  St.  Rep.  64,  31  N.  E.  13,  16  L.  R.  A.  321,  and  Williams 
V.  Williams,  189  111.  500,  59  N.  E.  566.  The  distinction  be- 
tween the  first  of  these  cases  and  a  case  such  as  the  one  now 
before  us  is  pointed  out  in  Decker  v.  Decker,  121  111.  341,  12 
N.  E.  570.  This  court,  in  deciding  Bingel  v.  Volz,  142  111. 
214,  34  Am.  St.  Rep.  64,  21  N.  E.  13,  16  L.  R.  A.  321,  differ- 
entiated that  case  from  the  Decker  case.  In  Williams  v. 
Williams,  189  111.  500,  59  N.  E.  566,  when  the  false  part  of 
the  description  was  rejected,  the  portion  remaining,  when 
read  in  the  light  of  the  circumstances  surrounding  the  tes- 
tator at  the  time  of  the  execution  of  the  will,  could  not  be 
deemed  descriptive  of  the  realty  which  it  was  said  the  testator 
intended  to  devise,  without  inserting  in  that  remaining  por- 
tion of  the  description  words  not  found  in  the  will. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded,  with  directions  to  overrule  the  de- 
murrer. 

Reversed  and  remanded. 


A  Devise  of  Lands  by  a  description  partly  false,  as  where  the  wrong 
section  number  is  given,  may  be  effective  if  what  remains,  after 
rejecting  the  false,  reasonably  corresponds  with  real  estate  indicated 
by  extrinsic  evidence:  Pate  v.  Bushong,  161  Ind.  533,  100  Am.  St. 
Rep.  287,  and  cases  cited  in  the  cross-reference  note  thereto.  A  will 
purporting  to  devise  "my  real  estate,  to  wit,  the  southwest  quarter 
of  the  southwest  quarter  of  section  8,"  operates  as  a  devise  of  the 
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northeast  quarter  of  the  southeast  quarter  of  that  section,  if  that 
was  the  only  land  owned  by  the  testator:  Rook  v.  Wilson,  142  Ind. 
24,  51  Am.  St.  Eep.  163.  The  identification  by  extrinsic  evidence  of 
devised  land  is  discussed  in  the  note  to  Chappell  v.  Missionary  So- 
ciety,  60   Am.   St.   Eep.   289. 


JONES  V.  ABBOTT. 

[228  ni.  34,  81  N.  E.  791.] 

WILLS — ^Agreement  not  to  Make. — The  owner  of  property  may 
make  a  valid,  enforceable  agreement  binding  himself  not  to  dispose 
of  it  by  will  and  to  permit  it  to  descend  according  to  the  laws  of 
intestacy,     (p-  416.) 

WILLS — Consideration  of  Contract  not  to  Make. — The  com- 
promise of  a  suit  then  pending  and  being  defended  in  good  faith 
constitutes  a  sufficient  consideration  for  an  agreement  not  to  make  a 
wUl.     (p.  416.) 

PARTITION  Notwithstanding  WlU  to  the  Contrary.— If  the 
owner  of  property  makes  a  valid  agreement  not  to  dispose  of  his 
property  by  will,  and  subsequently,  disregarding  such  agreement,  un- 
dertakes to  so  dispose  of  it,  one  of  his  heirs  at  law,  who,  but  for  the 
will,  would  be  entitled  to  an  undivided  interest  in  the  property,  may 
maintain  a  suit  for  its  partition,     (p.  416.) 

PARTITION. — ^A  Receiver  may  be  Appointed  in  a  suit  for  parti- 
tion to  take  charge  of  the  real  estate  and  collect  its  rents  and  profits 
pending  the  litigation,     (p.  416.) 

EXECUTORS,  Personal  Property  Must  Pass  to  the  Possession 
of,  Notwithstanding  the  Testator  Agreed  not  to  Make  a  Will. — If 
the  owner  of  personal  property  executes  a  valid  agreement  not  to 
make  any  disposition  of  it  by  will,  and  appoints  an  executor,  the  per- 
sonal property  must  pass  to  the  executor,  who  must  account  therefor 
to  the  heirs  for  the  portions  to  which  each  would  have  been  entitled 
had  no  will  been  ma^e.     (p.  417.) 

Ed.  Pierce,  Lemon  &  Lemon  and  E.  B.  Mitchell,  for  the 
appellant. 

Ingham  &  Ingham  and  John  Fuller,  for  the  appellees. 

^  SCOTT,  J.  Appellant  filed  in  the  circuit  court  of 
DeWitt  county  a  bill,  and  later  an  amended  bill,  seeking  the 
partition  of  real  estate  and  other  relief.  The  court  sustained 
a  general  demurrer  to  the  amended  bill,  and  from  a  decree 
of  dismissal  this  appeal  is  prosecuted. 

From  the  allegations  of  the  amended  bill  it  appears  that 
on  November  14,  1899,  Daniel  H.  Hampleman,  who  was 
then  a  widower  over  eighty  years  of  age,  executed  a  formal 
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conveyance  of  all  his  property,  consisting  of  a  quarter  sec- 
tion of  land  in  DeWitt  county  and  a  considerable  amount 
of  personal  property,  all  of  which  is  estimated  to  be  of  the 
value  of  $25,000,  to  three  trustees,  who  were  Ann  M.  Jones, 
his  daughter,  the  appellant;  Elizabeth  Abbott,  his  daughter, 
an  appellee;  and  F.  M.  Jones,  husband  of  appellant.  The 
conveyance  authorized  and  directed  the  trustees  to  manage 
and  control  the  property,  to  provide  for  the  necessary  living 
expenses  of  the  grantor,  and  "upon  my  death,  or  as  soon 
thereafter  as  possible,  said  trustees  are,  in  consideration  of 
the  premises,  to  reconvey  aU  of  said  property,  both  real  and 
personal,  to  my  legal  representatives,  except  such  portion  as 
has  been  used  in  the  payment  of  legitimate  expenses  for 
myself  and  those  paid  out  by  said  trustees  in  the  manage- 
ment of  said  estate,  and  except  such  further  sum  or  sums  of 
money  as  said  trustees  may  have  paid  out  by  reason  of  any 
of  my  legal  indebtedness  incurred  prior  to  date  hereof,"  The 
trustees  at  once  took  possession  of  the  property  conveyed 
and  administered  the  trust  until  about  March  21,  1900. 

On  the  sixteenth  day  of  February,  1900,  Daniel  H.  Ham- 
pieman  and  Elizabeth  Abbott,  one  of  the  trustees,  brought 
suit  ^®  against  the  other  trustees  in  the  circuit  court  of 
DeWitt  county,  on  the  chancery  side,  charging  that  the  exe- 
cution of  the  trust  deed  was  obtained  by  fraud  and  circum- 
vention, alle^ng  that  the  grantor  was  competent  to  properly 
care  for  and  manage  his  property,  and  praying  that  the 
trustees  be  required  to  reconvey  to  Daniel  H.  Harapleman 
the  property  which  had  been  transferred  to  them  by  the 
trust  deed.  Appellant  and  her  husband  answered  the  bill, 
denying  tiiose  material  averments  thereof  upon  which  the 
prayer  for  relief  was  based.  While  the  record  was  in  this 
condition,  and  before  any  trial  was  entered  upon,  the  parties 
to  that  litigation,  accompanied  by  their  respective  solicitors, 
met  and  entered  into  an  agreement  compromising  the  litiga- 
tion, and  in  accordance  with  the  terms  thereof  the  trustees 
redelivered  and  reconveyed  to  Daniel  H.  Hampleman  all  the 
property  which  had  been  conveyed  to  them  by  him,  and  he 
thereupon  entered  into  a  contract  in  writing,  dated  the  twenty- 
first  day  of  March,  1900,  in  and  by  which  he  ratified  the  acts 
of  his  trustees,  and  recited  the  reconveyance  of  the  real  estate, 
and  acknowledged  the  receipt  of  the  personal  property  which 
he  had  conveyed  to  the  trustees,  particularly  describing  the 
same.     That   contract   also   contained  a  provision   in   these 
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words:  "I  do  hereby,  in  further  consideration  of  the  recon- 
veyance of  my  property  by  my  said  trustees  to  me,  hereby 
agree  and  bind  myself,  my  heirs,  executors,  administrators 
and  assigns,  that  my  said  property  shall  descend  to  and 
become  the  property  of  my  heirs  named  as  beneficiaries  in 
my  will  heretofore  made,  or  that  said  property  shall  de- 
scend to  my  said  heirs  as  per  the  statute  of  the  state  of 
Illinois  in  such  case  made  and  provided."  That  agreement 
also  provided  that  the  suit  then  pending  in  the  circuit  court 
of  DeWitt  county  should  be  dismissed  at  the  cost  of  Daniel 
H.  Hampleman,  and  shortly  thereafter  it  was  so  dismissed. 
At  a  later  date,  June  11,  1900,  however,  the  complainants 
in  that  bill  caused  the  suit  to  be  redocketed,  and  on  October 
23,  1900,  the  court,  by  agreement,  entered  a  decree  finding 
^®  that  the  trustees  had  reconveyed  all  the  property  received 
by  them,  and  had  made  a  full  accounting  of  their  acts  and 
doings  as  trustees,  and  thereupon  they  were  by  the  court 
discharged.  Upon  mutual  agreement  of  all  the  parties  to 
that  suit,  John  Fuller,  the  solicitor  for  the  complainants  in 
that  suit,  was  by  the  same  decree  appointed  a  trustee  for 
Daniel  H.  Hampleman,  with  a  general  power  to  conserve 
and  administer  his  property  for  the  benefit  of  Hampleman 
and  subject  to  the  control  of  the  circuit  court,  and  the  bill 
in  the  case  at  bar  alleges  that  Fuller  entered  upon  the  execu- 
tion of  his  trust  and  continued  in  the  administration  thereof 
down  to  the  time  of  the  death  of  Daniel  H.  Hampleman. 
The  latter  departed  this  life  on  the  tenth  day  of  November, 
1905,  leaving  as  his  only  heirs  at  law  appellant,  Ann  M. 
Jones,  his  daughter,  and  appellees,  Elizabeth  Abbott,  his 
daughter,  and  Nellie  Nason,  child  of  a  deceased  daughter, 
and  Albert  Hampleman,  Marion  L.  Hampleman,  Alice  I. 
Bushman  and  Sarah  Anderson,  children  of  a  deceased  son. 

All  of  said  heirs  had  reached  their  majority  at  the  death 
of  Daniel  H.  Hampleman,  and  he  was  then  owner  of  the 
real  estate  and  of  some  part  or  all  of  the  personal  property 
described  in  the  deed  of  trust  and  in  the  contract  of  March 
21,  1900.  The  instrument  referred  to  in  that  contract  as 
"my  will  heretofore  made"  was  a  will  which  had  been  exe- 
cuted by  Daniel  H.  Hampleman,  and  which  was  then  in  ex- 
istence but  which  he  thereafter  destroyed  or  revoked.  The 
appellant  was  a  devisee  or  legatee  under  the  provisions  of 
that  will.  Shortly  after  Daniel  H.  Hampleman 's  death  cer- 
tain of  his  heirs  at  law,  other  than  appellant,  caused  an  in- 
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strument  in  writing  executed  on  the  eighteenth  day  of  June, 
1900,  purporting  to  be  the  last  will  of  the  deceased,  to  be 
admitted  to  probate  in  said  county,  by  which  he  bequeathed 
five  hundred  dollars  to  appellant,  and  the  remainder  of  his 
estate  to  his  other  daughter  and  the  grandchildren  above 
named.  John  Dagley  was  nominated  to  be  executor  of  that 
instrument,  and  by  its  terms  directed  to  convert  the  entire 
estate  into  money  for  ■**  the  purpose  of  distributing  the  same 
in  accordance  with  the  provisions  of  the  will.  On  Januai^y  2^ 
1906,  Dagley  was  appointed  and  qualified  as  executor,  and 
entered  upon  the  performance  of  his  duties.  He  took  pos- 
session of  the  real  estate  of  the  testator,  and  continues  to  hold 
the  same. 

It  further  appears  that  upon  the  death  of  Daniel  H.  Ham- 
pieman  the  trust  confided  to  John  Fuller  terminated,  but  that 
there  is  now  in  his  hands  a  large  amount  of  personal  prop- 
erty received  by  him  as  trustee,  and  that  he  has  made  no^ 
final  settlement  of  his  accounts  as  trustee.  It  is  further  al- 
leged that  by  virtue  of  the  contract  of  March  21,  1900,  ap- 
pellant is  the  owner  of  the  undivided  one-fourth  of  the  lands 
mentioned  in  that  contract  and  of  such  of  the  personal 
property  described  therein  as  was  owned  by  the  deceased  at 
the  time  of  his  demise,  and  that  appellant,  in  such  owner- 
ship, is  a  tenant  in  common  with  the  other  heirs  at  law  of 
Daniel  H.  Hampleman. 

The  bill  prays  for  partition  of  the  real  estate  and  for  an 
accounting  as  to  the  rents ;  prays  that  Fuller  and  Dagley 
be  required  to  account  and  each  of  them  be  decreed  to  de- 
liver to  appellant  the  one-fourth  of  the  personal  property 
held  by  each,  respectively,  which  is  included  in  the  agree- 
ment of  March  21,  1900,  and  asks  the  appointment  of  a 
receiver  pending  litigation.  All  the  heirs  of  the  deceased, 
other  than  appellant,  were,  with  Fuller  as  trustee,  and  Dag- 
ley as  executor,  made  defendants  to  the  bill,  and  all  de- 
murred. 

Had  Daniel  H.  Hampleman  died  intestate,  the  appellant 
would  have  inherited  from  him  the  one-fourth  part  of  the 
property  mentioned  in  the  contract  of  March  21,  1900,  ex- 
cepting such  portions  thereof  as  might  have  been  used  or 
consumed  by  him  in  his  lifetime,  and  her  contention  is,  that 
as  he  destroyed  or  revoked  the  will  which  was  in  existence 
when  that  contract  was  made,  she  was  entitled,  under  that 
contract,  to  the  said  one-fourth  of  the  property,  and  with 
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that  right  he  could  not  interfere  by  will  made  subsequent  to 
the  execution  of  the  contract. 

^*  The  owner  of  property  may  make  a  valid  enforceable 
contract  binding  himself  not  to  dispose  of  his  property  by 
will  and  binding  himself  to  permit  his  possessions  to  descend 
according  to  the  laws  of  intestacy:  Wallace  v.  Rappleye,  103 
111.  229 ;  Taylor  v.  Mitchell,  87  Pa.  518,  30  Am.  Rep.  383. 

Appellees  assert  that  the  contract  of  March  21,  1900,  by 
which  Daniel  H.  Hampleman  agreed  to  permit  his  property 
to  descend  according  to  the  statute  of  this  state  was  with- 
out consideration  and  void.  At  the  time  that  agreement 
was  made  the  suit  was  pending  by  which  Daniel  H,  Ham-* 
pieman  sought  to  obtain  a  reconveyance  of  the  property  which 
he  had  theretofore  transferred  to  three  trustees,  to  be  con- 
veyed by  them,  after  his  death,  to  his  *  *  legal  representatives. ' ' 
That  suit,  as  appears  from  the  bill,  was  being  defended  in 
good  faith  by  his  daughter,  the  appellant,  who  was  one  of 
the  trustees,  and  she  finally  reconveyed  upon  his  executing 
the  contract  in  question.  This  contract  itself  recites  that  it 
is  made  in  consideration  of  the  reconveyance  by  the  trustees, 
and  the  bill  avers  that  this  contract  was  made  in  compromise 
and  settlement  of  the  pending  litigation.  We  think  the  re- 
conveyance by  the  trustees  and  the  compromise  of  the  suit 
then  pending  afforded  a  valid  consideration  for  the  execution 
of  the  contract:  Honeyman  v.  Jarvis,  79  111.  318;  Pool  v. 
Docker,  92  111.  501 ;  Jackson  v.  Horton,  126  111.  566,  21  N.  E. 
490;  Hall  v.  Hall,  125  lU.  95,  16  N.  E.  896;  McDole  v.  Kings- 
ley,  163  111.  433,  45  N.  E.  281. 

The  significance  of  the  words  "legal  representatives"  as 
they  appear  in  that  portion  of  the  trust  deed  above  set  out 
has  been  much  discussed  in  the  briefs.  We  think  their  mean- 
ing immaterial  in  considering  the  demurrer.  Under  the 
facts  as  they  appear  from  the  amended  bill  the  agreement  of 
March  21,  1900,  is  enforceable  in  equity:  Whiton  v.  Whiton, 
179  111.  32,  53  N.  E.  722;  Hudnall  v.  Ham,  183  111.  486,  75 
Am.  St.  Rep.  124,  56  N.  E.  172,  48  L.  R.  A.  557;  Wallace 
V.  Rappleye,  103  111.  229;  and  appellant  may  have  partition 
and  will  be  entitled  to  a  receiver  to  take  charge  of  the  real 
estate  and  collect  the  rents  and  profits  thereof  pending  liti- 
gation. ■**  As  the  property  by  the  contract  was  to  descend 
as  intestate  property,  the  personal  property  must  pass  to  the 
executor,  who  will  account  to  the  appellant,  if  the  bill  be 
proven,  for  the  portion  thereof  to  which  she  is  entitled  by 
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the  language  of  the  agreement,  without  any  reference  to 
the  terras  of  the  will,  making  deduction  for  property,  if  any, 
enumerated  in  the  agreement  which  was  not  owned  by  Daniel 
H.  Hampleman  at  his  decease.  According  to  the  case  stated, 
Fuller  should  account  to  the  executor  for  personal  property 
in  his  hands  as  trustee  at  the  time  of  the  death  of  Daniel  H. 
Hampleman. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  will  be  remanded  for  further  proceedings  consistent 
with  the  views  in  this  opinion  expressed. 

Reversed  and  remanded. 


A  Person  may  hy  Contract  obligate  himself  to  make  a  will  in  a 
particular  way:  Teske  v.  Dittberner,  70  Neb.  544,  113  Am.  St.  Eep. 
802;  Laird  v.  Vila,  93  Minn.  45,  106  Am.  St.  Rep.  420;  Stellmacher 
V.  Bruder,  89  Minn.  507,  99  Am.  St.  Eep.  609.  And  no  reason  is 
apparent  why  he  may  not  obligate  himself  not  to  make  a  will:  Tay- 
lor V.  Mitchell,  87  Pa.  518,  30  Am.  Kep,  383.  That  an  heir  may 
covenant  not  to  contest  his  ancestor's  will,  see  Estate  of  Garcelou, 
104  Cal.  570,  43  Am.  St.  £ep.  134. 


SOUTH  SHORE  COUNTRY  CLUB  v.  PEOPLE. 

[228  111.  75,  81  N.  E.  805.] 

INTOXIOATINQ  LIQUORS.— The  Eight  to  Engage  In  the 
Business  of  Selling  intoxicating  liquors  by  retail  is  not  now  a  common 
right,  and  can  be  exercised  only  under  the  terms  prescribed  by  the 
statute,     (p.  420.) 

INTOXICATING  LIQUORS.— A  Dramshop  as  Defined  by  the 
Statutes  Qf  Illinois  is  "a  place  where  spirituous,  vinous  or  malt  liquors 
are  retailed  by  less  quantities  than  one  gallon."  The  legislature 
bad  the  right  to  make  this  definition,  and  the  courts  are  bound  by 
it.     (p.  421.) 

INTOXICATING  LIQUORS— Dramshops,  Social  Clubs,  When 
Must  be  Held  to  be. — An  incorporated  social  club  formed  in  good 
faith,  not  for  profit,  but  for  pleasure,  social  recreation  and  the  pro- 
motion of  outdoor  sports,  if  liquors  are  sold  therein  in  less  quantity 
than  one  gallon,  is,  under  the  statutes  of  Illinois,  a  dramshop,  though 
such  sales  are  made  only  to  regular  members  and  their  guests,  and 
the  membership  is  limited,     (p.  421.) 

INTOXICATING  LIQUORS,  Sale  of  by  Social  Clubs.— If  an 
incorporated  social  club  formed,  not  for  profit,  but  for  pleasure,  so- 
cial recreation  and  the  promotion  of  outdoor  sports  keeps  a  stock  of 
intoxicating  liquors  in  its  clubhouse,  which  it  furnishes  only  to  its 
members  and  the  guests  accompanying  them  upon  the  written  order 
of  a  member,  he  being  charged  with  the  liquor  upon  bills  rendered 
semimonthly  and  making  pnyinrnt  accordingly,  the  charge  being 
Am.  St.  Itep.,  Vol.  119—27 
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no  more  than  the  amount  paid  by  the  club  for  the  liquor  and  service, 
but  greater  than  the  charge  for  similar  supplies  in  places  patronized 
by  the  public,  such  club  is  guilty  of  maintaining  a  dramshop,  and 
must  take  out  and  pay  for  a  license  accordingly,     (p.  424.) 

INTOXICATING  LIQUOBS — Dramshops.— Under  the  Statutes 
of  lUlncis  an  Incorporated  Social  Club  Must  be  Declared  a  Dramshop, 
though  its  main  purpose  is  social  pleasure  and  not  the  making  of 
money,  -whether  the  liquor  is  sold  as  an  incident  to  the  main  pur- 
pose or  otherwise,  and  although  the  public  generally  are  not  admitted, 
(p.  425.) 

George  P.  Merrick,  Silas  H.  Strawn  and  Mason  B.  Star- 
ring, for  the  appellant. 

John  J.  Healy,  state's  attorney,  Howard  S.  Taylor  and 
Church,  McMurdy  &  Sherman,  for  the  appellee. 

''»  CARTWRIGHT,  J.  By  leave  of  court  the  state's  attor- 
ney of  Cook  county  filed  in  the  superior  court  of  said  county 
an  information  in  the  name  of  the  people,  against  appellant, 
a  corporation  not  for  pecuniary  profit,  organized  under  the 
general  incorporation  laws  of  this  state  for  pleasure,  social 
recreation  and  the  promotion  of  outdoor  sports,  to  require  it 
to  show  by  what  warrant  it  sells  intoxicating  liquors  without. 
a  license,  and  praying  that  its  charter  should  be  forfeited  and 
it  be  ousted  of  its  corporate  franchise,  or  that  such  other  pen- 
alty be  imposed  as  the  court  might  deem  just.  To  the  in- 
formation appellant  filed  a  plea  showing  the  nature  of  the 
corporation  and  its  objects,  and  the  circumstances  and  con- 
ditions under  which  it  keeps  a  stock  of  intoxicating  liquors  in 
its  club-house  and  furnishes  the  same  to  its  members.  A 
general  demurrer  to  the  plea  was  sustained,  and  appellant 
having  elected  to  stand  by  the  plea,  the  court  adjudged  it  to 
be  guilty,  as  charged  in  the  information,  of  a  misuse  of  its 
corporate  powers  by  selling  intoxicating  liquors  without  a 
license  and  imposed  a  fine  of  five  hundred  dollars,  together 
with  the  costs.  From  that  judgment  an  appeal  was  taken  to 
this  court. 

The  facts  stated  in  the  plea,  which  the  court  adjudged 
insufficient  as  a  defense  to  the  charge  of  the  information, 
''^  are  as  follows :  Appellant  is  a  corporation  not  for  pecuniary 
profit,  and  its  objects,  as  stated  in  its  charter,  are  pleasure, 
social  recreation  and  the  promotion  of  outdoor  sports.  The 
number  of  resident  members  is  limited  to  two  thousand  and 
nonresident  members  to  two  hundred  and  fifty.  An  appli- 
cant for  membership  must  be  recommended,  in  writing,  by 
at  least  two  resident  members,  and  applications  are  referred 
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to  and  acted  upon  by  a  board  of  governors.  The  vote  upon 
admission  is  by  secret  ballot,  two  negative  votes  excluding, 
and  the  entrance  fee  is  two  hundred  dollars,  and  annual  dues 
fifty  dollars,  payable  semi-annually.  Membership  is  termin- 
ated by  resignation,  failure  to  pay  dues  or  conduct  at  vari- 
ance with  the  purpose  of  the  corporation  or  the  house  rules. 
Each  member  is  given  a  certificate  evidencing  his  respective 
share  in  the  club  and  his  right  to  its  privileges.  Appellant 
owns  a  club-house  and  property  in  Chicago  in  that  portion 
of  the  city  which  was  formerly  the  village  of  Hyde  Park, 
wherein  no  license  can  be  issued  to  anyone  to  keep  a  dram- 
shop, and  the  club  property  represents  an  expenditure  of 
two  hundred  and  fifty  thousand  dollars.  In  addition  to  the 
club-house,  appellant  has  tennis  courts,  polo  fields,  golf 
courses,  stables  and  other  buildings,  and  the  club-house  is  an 
elaborate  one,  including  a  library,  reading-rooms,  card  and 
billiard  rooms,  a  dining-room,  restaurant,  and  other  facilities. 
It  maintains  a  riding  school,  with  horses  and  equipment,  and 
employs  a  riding  master  and  teachers.  It  holds  regular  re- 
ceptions, lectures,  musical  and  literary  entertainments,  and 
the  library  and  reading-room  is  well  stocked,  and  it  serves 
lunches  and  dinners.  The  purpose  of  the  club  is  the  physical 
and  mental  improvement  of  its  members,  and  to  that  end 
physical  and  athletic  exercises  are  provided  for  the  improve- 
ment of  the  bodily  and  mental  health  of  the  members  and  their 
families.  All  the  members  share  equally  in  the  use  of  the 
house,  grounds,  library,  literature  and  entertainments,  but 
members  are  charged  and  pay  for  meals  and  liquors,  and  for 
the  services  of  caddies,  boatmen  and  teachers,  and  for  horses, 
golf  supplies  and  ®**  special  services.  There  are  about  fifty 
servants,  including  cooks,  stewards,  porters,  waiters,  hostlers 
and  other  help,  and  the  membership  includes  many  of  the  best 
known  and  most  reputable  men  in  the  social  and  professional 
world  in  the  city  of  Chicago.  Appellant  keeps  a  stock  of 
intoxicating  liquors  in  its  club-house,  which  it  furnishes  only 
to  its  members  and  their  guests  accompanying  them,  upon  a 
member's  written  order  therefor.  It  maintains  a  steward's 
room,  used  exclusively  by  the  club  steward  for  preparing  and 
dispensing  liquors.  The  member  ordering  liquor  is  charged 
with  it,  and  the  charges  are  paid  upon  bills  rendered  semi- 
monthly. The  charge  is  no  more  than  the  amount  paid  by 
the  appellant  for  the  liquor  and  the  service,  but  the  charge 
is  greater  than  the  charge  for  similar  supplies  in  places  patron- 
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ized  by  the  club.  The  club  has  obtained  a  United  States 
retail  liquor  dealer's  license,  but  the  plea  avers  that  it  was 
done  unadvisedly  and  was  not  necessary. 

The  right  to  engage  in  the  business  of  selling  intoxicating 
liquors  by  retail  is  not  now  a  common  right,  and  it  can  be 
exercised  only  in  the  manner  and  upon  the  terms  which  the 
statute  prescribes :  People  v.  Cregier,  138  111.  401,  28  N.  E. 
812.  The  statute  provides  for  licensing  such  sales  and  makes 
a  sale  without  a  license  a  criminal  offense.  It  provides  that 
•whoever,  not  having  a  license  to  keep  a  dramshop,  shall  sell 
any  intoxicating  liquor  in  any  less  quantity  than  one  gallon, 
or  in  any  quantity,  to  be  drank  upon  the  premises,  shall  be 
punished  by  fine  or  imprisonment  or  both;  and  if  appel- 
lant has  been  guilty  of  a  misuse  of  its  corporate  power  by 
making  sales  of  liquor  to  be  drank  upon  its  premises,  the 
judgment  of  the  superior  court  must  be  affirmed.  The  only 
question  to  be  determined  is  whether  the  furnishing  and 
delivery  of  intoxicating  liquors  by  appellant  to  its  own  mem- 
bers, to  be  drank  upon  the  premises,  and  which  are  paid  for 
by  the  individual  members  to  whom  the  same  are  furnished 
and  delivered,  constitutes  a  sale.  Counsel  for  appellant  ad- 
mits that  the  letter  of  the  statute  requires  any  and  ®*  every 
one,  without  exception,  who  sells  intoxicating  liquors  in  any 
less  quantity  than  one  gallon,  or  in  any  quantity,  to  be  drank 
upon  the  premises,  to  take  out  a  license  to  do  so,  and  he 
fully  appreciates  that  the  definition  of  a  dramshop  adopted  by 
the  legislature  is  broad  enough  to  include  any  place  where 
intoxicating  liquors  are  retailed  in  less  quantity  than  one 
gallon,  but  he  says  that  appellant  contests  the  right  to  de- 
mand a  license  because  it  refuses  to  have  its  club-house  con- 
sidered a  dramshop  or  to  be  regarded  as  a  dramshop  keeper. 
The  argument  is,  that  the  court  should  not  take  the  lan- 
guage of  the  statute  literally,  and  that  the  general  intent  and 
spirit  of  the  act  do  not  require  that  it  should  be  so  taken. 

A  dramshop,  as  defined  by  the  statute,  is  a  place  where 
spirituous  or  vinous  or  malt  liquors  are  retailed  by  less 
quantity  than  one  gallon,  and  it  is  true  that  the  term  has 
in  popular  acceptation  a  more  restricted  meaning.  It  is  com- 
monly used  to  designated  a  place  where  intoxicating  liquor 
is  sold  at  a  public  bar  frequented  by  the  public  without  re- 
striction, and  if  the  legislature  had  failed  to  define  what  was 
intended  by  the  term  "dramshop,"  it  would  be  reasonable  to 
presume  that  it  was  used  in  the  ordinary  and  popular  sense; 
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but,  of  course,  the  legislature  had  a  right  to  define  what  was 
meant  by  the  term  as  used  in  the  act,  and  the  courts  are 
bound  by  the  definition.  The  argument  of  the  appellant  is 
the  same  as  that  of  the  druggist  Wright,  who  felt  himself 
aggrieved  that  his  drugstore  should  be  brought  within  the 
definition  of  a  dramshop  by  the  sale,  in  good  faith,  of  liquor 
for  purely  medical  purposes.  His  chief  business  was  the  sale 
of  drugs  and  medicines,  and  he  did  not  even  sell  intoxicating 
liquors  as  a  beverage,  as  the  appellant  does.  The  court  put 
in  the  background  the  popular  idea  of  the  dramshop,  saying 
that  undue  importance  was  given  to  that  term,  and  enforced 
the  law  according  to  its  literal  meaning.  The  court  said: 
"The  only  safe  course  is  to  enforce  the  law  as  the  legislature 
has  made  it,  and  not  defeat  **  its  execution  upon  some  hypo- 
thetical theory  of  public  policy  that  finds  no  place  or  recog- 
nition in  the  act  itself":  Wright  v.  People,  101  111.  126. 
Appellant's  club-house  would  be  no  more  nor  less  a  dramshop 
with  the  license  than  without  it,  and  if  the  facts  bring  it 
within  the  definition  adopted  by  the  legislature  it  must  be 
held  to  be  a  dramshop,  whether  the  definition  accords  with  the 
popular  understanding  or  not. 

The  precise  question  here  involved  was  decided  in  the 
case  of  People  v.  Law  and  Order  Club,  203  111.  127,  67  N.  E. 
855,  62  L.  R.  A.  884,  where  it  was  held  that  the  dispensing 
of  intoxicating  liquors  by  a  social  club  to  its  members,  with- 
out profit,  constitutes  a  sale,  and  that  the  fact  that  a  club 
is  organized  in  good  faith  for  social  purposes,  and  not  as  a 
shift  or  device  to  evade  the  provisions  of  the  dramshop  act, 
is  immaterial.  We  should  not  do  more  than  refer  to  that 
decision  were  it  not  for  the  earnest  argument  of  counsel  for 
the  appellant  that  what  was  there  said  on  the  subject  was 
mere  obiter  dicta  as  well  as  wrong  in  principle  and  upon 
authority.  The  argument  that  the  vie\vs  expressed  were 
obiter  dicta  is  based  on  the  ground  that  the  court  might  have 
held  the  scheme  of  the  club  to  be  a  mere  shift  and  device  to 
evade  the  statute.  It  is  true  that  the  facts  raised  an  infer- 
ence that  the  object  of  the  club  was  to  furnish  a  place  and 
opportunities  for  dispensing  intoxicating  liquors,  and  a  state- 
ment to  that  effect  was  made  in  the  opinion,  following  the 
decision  of  the  case  and  the  conclusion  of  the  court  that  the 
fact  was  immaterial.  The  brief  and  argument  for  the  de- 
fendant in  error  in  that  case  were  substantially  the  same  as 
for  appellant  in  this  case.     The  same  cases  were  cited  and 


422  American  State  Reports,  Vol.  119.       [Illinois, 

relied  upon,  with  the  exception  of  some  recent  ones  referred 
to  hereafter,  and  the  court  did  not  turn  aside  from  the  issue 
in  the  case  to  a  collateral  subject  in  deciding  that  the  trans- 
actions of  the  club  constituted  sales.  The  question  whether  or 
not  a  bona  fide  social  club  can  dispense  liquors  to  its  members 
without  profit  and  as  incidental,  merely,  to  its  organization, 
without  taking  out  a  *^  dramshop  license,  was  argued  and 
presented  by  counsel  and  submitted  for  decision,  and  there 
was  no  element  of  a  merely  incidental  or  collateral  opinion  in 
what  the  court  said.  The  leading  cases  upholding  the  doc- 
trines contended  for  by  the  defendant  in  error,  to  the  effect 
that  the  furnishing  of  liquors  to  members  of  a  club  is  not  a 
sale  but  a  mere  transfer  of  the  special  property  of  the  other 
members  to  one  of  them,  or  an  equitable  and  convenient  mode 
of  distributing  refreshments  to  the  members,  or  a  delivery 
to  the  member  of  his  part  of  the  liquor  owned  by  the  club,  or 
a  distribution  among  the  members  of  a  club  of  property  that 
belonged  to  them,  or  a  division  among  the  members  of  a 
common  stock  of  liquors  according  to  a  previously  arranged 
system,  were  cited  and  considered.  We  spoke  in  that  case 
with  deliberation  and  within  the  issues  involved,  and  said 
that  we  did  not  concur  in  the  views  of  those  courts;  that 
much  ingenuity  had  been  expended  in  attempting  to  show 
that  the  distributing  or  furnishing  of  liquors  to  members  by 
a  club  is  not  a  sale,  and  that  specious  defenses  of  the  char- 
acter stated  have  received  no  consideration  by  courts  except 
in  prosecutions  for  the  illegal  sale  of  liquor. 

Counsel,  however,  says  that  there  are  two  very  important 
and  leading  decisions  made  since  that  case  was  considered, 
to  which  our  attention  is  most  earnestly  invited.  We  find 
upon  examination  of  those  cases  that  they  follow,  with  only 
slight  variation,  the  course  of  argument  of  the  previous  cases 
holding  that  such  transactions  do  not  constitute  sales,  and 
cite  the  same  cases  referred  to  in  the  Law  and  Order  case 
(203  111.  127,  67  N.  E.  855,  62  L.  R.  A.  884).  The  first  case 
is  Klein  v.  Livingston  Club,  177  Pa.  224,  55  Am.  St.  Rep. 
717,  35  Atl.  606,  34  L.  R.  A.  94.  In  that  case  the  club  was 
of  the  same  high  character  as  appellant,  and  the  member- 
ship was  limited  to  one  hundred  residents  of  the  city  of 
Allentown.  The  court  thought  there  was  an  implication  that 
the  dispensing  of  liquors  by  a  club  was  not  a  sale,  for  the 
reason  that  clubs  had  been  in  existence  and  liquors  had  been 
furnished  in  the  same  manner  for  many  years  before  the 
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prohibitive  act  was  passed,  but  ^*  it  was  conceded  that  the 
general  words  of  the  law  made  the  sale  of  liquors  without  a 
license  illegal  anywhere,  and  the  court  considered  the  ques- 
tion whether  dispensing  liquors  in  the  club  constituted  a  sale 
as  a  judicial  and  not  a  legislative  question.  So  considered,  the 
court  concluded  that  there  was  no  sale,  partly  because  the 
club  received  no  profit  on  the  liquor  consumed  by  the  mem- 
bers, so  that  one  usual  incident  of  a  sale  was  not  present,  but 
principally  on  the  ground  that  the  dispensing  of  liquors  and 
payment  for  them  by  the  members  were  merely  an  equitable 
distribution  of  the  common  property.  The  court  said  that 
the  members  were  all  owners,  in  equal  shares,  of  the  liquor 
when  purchased ;  that  it  would  be  inequitable  to  require  mem- 
bers who  do  not  drink  liquor  to  pay  for  liquor  drank  by  others ; 
that  a  proper  and  equitable  way  to  distribute  the  advan- 
tages, comforts  and  luxuries  of  the  club  among  the  members 
was  to  require  the  member  who  drank  the  liquor  to  pay  for 
what  he  drank  and  those  who  did  not  touch  the  liquor  to  pay 
nothing.  The  other  case  which  we  are  asked  to  specially 
consider  is  State  v.  St.  Louis  Club,  125  Mo.  308,  28  S.  W.  604, 
26  L.  R.  A.  573.  That  was  an  information  in  the  nature  of  a 
quo  warranto  against  the  St.  Louis  Club,  a  corporation  formed 
with  the  object  of  promoting  by  social  intercourse  the  bodily 
and  mental  health  of  the  members  and  by  friendly  exchange 
of  views  and  discussions  to  advance  the  commercial  pros- 
perity of  the  city  of  St.  Louis.  The  membership  of  the  club 
was  limited  to  four  hundred  residents  of  the  city  of  St. 
Louis,  and  the  entrance  fee  was  one  hundred  dollars  and  the 
annual  dues  eighty  dollars.  The  members  obtained  liquors 
in  practically  the  same  way  as  shown  in  the  plea  in  this  case, 
and  no  profit  accrued  to  the  club.  The  court  found  the  cases 
in  conflict  and  irreconcilable,  but  held  that  the  legislature 
never  intended  that  a  corporation  should  be  licensed  to  sell 
liquor;  that  the  scheme  of  the  club  was  not  a  mere  device 
to  sell  liquor  in  defiance  of  law,  and  that  the  dispensing  of 
liquors  was  a  mere  incident,  and  subsidiary  to  the  higher  and 
chief  purpose  of  the  corporation,  ****  which  was  advancement, 
by  association,  of  the  bodily  and  mental  health  of  its  mem- 
bers. The  court  decided  that  the  distribution  of  intoxicating 
liquors  by  a  club  of  that  character  is  not  a  sale,  although  it 
was  said  that  technically  it  does  amount  to  a  sale  for  some 
purposes.  These  cases  we  think  serve  to  confirm  what  was 
said  in  the  case  of  the  Law  and  Order  Club  as  to  the  ingenuity 
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expended  in  attempting  to  show  that  furnishing  liquors  to 
members  of  a  club  for  stipulated  prices  paid  by  the  members 
is  not  a  sale,  and  that  no  such  proposition  would  receive  atten- 
tion in  a  case  of  different  character. 

It  is  undoubtedly  equitable,  as  said  in  the  Pennsylvania 
case,  that  the  members  of  a  club  who  drink  the  liquor  should 
pay  for  it,  and  that  those  who  do  not  touch  it  should  not 
pay  anything,  but  we  do  not  see  how  it  can  be  said  that 
the  transaction  is  merely  an  equitable  distribution  between 
the  members  of  property  belonging  to  them  in  equal  shares. 
The  liquor  belongs  to  the  cx)rporation  as  a  legal  entity,  and 
no  member  owns  any  share  of  the  liquor,  as  a  tenant  in 
common  with  the  other  members  or  otherwise.  An  asso- 
ciation organized  merely  for  social,  literary,  scientific,  or 
political  purposes,  although  not  incorporated,  is  not  a  part- 
nership: 25  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1137.  A 
member  of  such  an  association  has  no  individual  right  or 
interest  in  the  property  and  owns  no  proportionate  share  of 
it,  but  only  has  a  right  to  the  joint  use  so  long  as  he  con- 
tinues to  be  a  member.  Even  if  they  were  tenants  in  com- 
mon, a  transfer  of  a  specific  part  of  the  property  to  one  for 
a  stipulated  price  would  be  a  sale.  Appellant,  however,  is 
incorporated,  and  its  stockholders  are  not  tenants  in  common 
of  its  property,  but  the  title  is  in  the  corporation.  The  right 
of  a  stockholder  is  to  participate,  according  to  the  amount 
of  his  stock,  in  the  profits,  and  upon  the  dissolution  of  the 
corporation  to  share  in  the  assets  remaining  after  the  paj'- 
ment  of  debts.  If  a  member  should  clandestinely  enter  the 
club-house  and  withdraw  from  what  is  called  the  common 
®*  property  as  much  of  the  liquor  as  would  be  represented 
by  his  interest  as  a  member,  it  would  hardly  be  contended 
that  the  act  would  not  be  larceny.  The  arguments  presented 
to  show  that  the  dispensing  of  liquors  for  fixed  prices  paid 
by  the  member  is  not  a  sale,  if  applied  to  the  case  supposed 
or  any  other  conceivable  transaction,  would  certainly  be 
unique.  We  agree  with  the  views  expressed  in  State  v.  Easton 
Social  etc.  Club,  73  Md.  97,  20  Atl.  783,  10  L.  R.  A.  64,  that 
there  is  no  occasion  to  be  astute  and  to  indulge  in  question- 
able refinements  in  order  to  relieve  these  corporations  of  the 
just  consequences  of  their  acts,  or  to  endeavor  by  artificial  or 
fictitious  reasonings  to  permit  persons  in  combination  to  da 
what  individuals  without  combination  could  not  do. 
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The  fact  that  there  is  no  profit  in  a  sale  does  not  de- 
prive the  transaction  of  its  character  as  a  sale,  and  surely 
it  makes  no  difference  that  the  sale  of  the  liquor  is  only  in- 
cidental to  the  main  purpose  of  the  club :  Mohrmann  v.  State, 
105  Ga.  709,  70  Am.  St.  Rep.  74,  32  S.  E.  143,  43  L.  R.  A.  398. 
The  sale  of  liquor  is  but  an  incident  to  the  business  of  a 
drug  store  or  restaurant.  It  is  certainly  but  a  trifling  inci- 
dent to  the  business  of  a  large  hotel.  The  business  is  car- 
ried on  in  department  stores,  where  it  is  but  a  minor  and 
incidental  branch  of  the  whole  business:  City  of  Chicago  v. 
Netcher,  183  111.  104,  75  Am.  St.  Rep.  935,  55  N.  E.  707,  48 
L.  R.  A.  261.  It  is  immaterial  whether  the  main  purpose  of 
a  corporation  is  social  pleasure  or  making  money  by  the 
sale  of  merchandise  if  intoxicating  liquor  is  sold  at  retail  as 
an  incident  of  the  main  purpose  or  otherwise,  and  neither 
is  the  fact  that  the  public,  generally,  are  not  admitted. 

We  are  convinced  that  the  former  decision  of  the  question 
here  involved  was  correct,  and  the  judgment  of  the  superior 
court  is  affirmed. 

Judgment  affirmed. 


Violations  of  the  Law  by  Social  Clubs  selling  liquor  when  not 
licensed  so  to  do  are  discussed  in  the  note  to  Bnrden  v.  Montana 
Club,  24  Am,  St.  Kep.  35;  Mohrman  v.  State,  105  Ga.  709,  70  Am. 
St.  £ep.  74,  and  cases  cited  in  the  cross-reference  note  thereto. 


HILL  V.  KEHR. 

[228  111.  204,  81  N.  E.  848.] 

WILLS,  Proof  of  by  Proof  of  Codicil. — If  the  testimony  of  a 
subscribing  witness  to  a  codicil  is  sufficient  to  entitle  it  to  probate, 
such  testimony  also  establishes  the  will.     (p.  426.) 

WILLS — Statutory  Control  Over. — The  whole  subject  of  wills 
is  under  legislative  control,  and  the  statute  prescribes  the  exact  con- 
ditions upon  which  an  instrument  shall  be  admitted  to  probate  as  a 
last  will  and  codicil,  and  the  courts  have  no  right  to  dispense  with 
any  of  these  conditions,     (p.  426.) 

WILLS,  Essentials  of. — To  Authorize  the  Admission  of  a  Will 
to  Probate  by  the  County  Court,  proof  must  be  made  by  at  least 
two  subscribing  witntsses  that  they  were  present  and  saw  the  testa- 
tor sign  the  will  or  codicil  in  their  presence,  or  acknowledge  the  same 
to  be  his  act  or  deed,  and  that  they  believed  him  to  be  of  sound 
mind  and  memory  at  the  time  of  such  signing  or  acknowledging,  but 
on  an  appeal  from  an  order  of  the  county  court  denying  the  probate. 
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the  proponent  may  establish  the  will  by  any  evidence  competent  to 
establish  a  will  in  chancery,      (pp.  426,  427.) 

WILLS — Absence  of  Belief  by  a  Subscribing  Witness  Respect- 
ing the  Soundness  of  Testator's  Mind  and  Memory. — If  one  of  the 
subscribing  witnesses  whose  testimony  is  essential  to  the  probate  of 
a  will  testifies  that  he  had  no  reason  to  question  the  capacity  of 
the  testatrix  because  he  did  not  know  her,  and  it  appears  that  he 
had  no  opinion  on  the  subject,  the  will  is  not  entitled  to  probate, 
(pp.  427,  428.) 

Livingston  &  Vach  and  George  F.  Jordan,  for  the  appel- 
lants. 

S.  P.  Robinson,  for  the  appellees. 

»o»  CARTWRIGHT,  J.  The  county  court  of  McLean 
county  admitted  to  probate  the  paper  purporting  to  be  the 
last  will  and  testament  of  Catherine  Kehr,  deceased,  and  a 
codicil  thereto.  Appellants  took  an  appeal  to  the  circuit 
court,  and  that  court  also  admitted  the  will  and  codicil  to 
probate.  From  the  order  of  the  circuit  court  this  appeal  was 
taken. 

The  order  of  the  circuit  court  admitting  the  will  and  codicil 
tc  probate  was  based  on  the  testimony  of  two  subscribing  wit- 
nesses to  the  codicil,  and  if  their  testimony  was  sufficient  to 
establish  the  codicil  it  would  also  establish  the  will:  Fry  v. 
Morrison,  159  111.  244,  42  N.  E.  774.  In  determining  that 
question  it  must  not  be  forgotten  that  the  whole  subject  is 
under  legislative  control,  and  that  the  statute  has  prescribed 
^®®  the  exact  conditions  upon  which  an  instrument  shall  be 
admitted  to  probate  as  a  last  will,  testament  or  codicil.  Courts 
have  no  right  to  dispense  with  any  condition  so  prescribed 
or  permit  the  substitution  of  something  different.  By  the 
statute  all  wills  are  required  to  be  in  writing  and  signed  by 
the  testator  or  testatrix,  or  by  some  person  in  his  or  her 
presence  and  by  his  or  her  direction,  and  attested  in  the 
presence  of  testator  or  testatrix  by  two  or  more  credible  wit- 
nesses, and  the  testator  or  testatrix  must  be  of  sound  mind 
and  memory  at  the  time  of  the  execution  of  the  will.  To 
authorize  a  county  court  to  admit  a  will  to  probate,  proof  of 
these  facts  must  be  made  by  the  subscribing  witnesses,  at 
least  two  of  whom  must  declare,  on  oath  or  affirmation,  that 
they  were  present  and  saw  the  testator  or  testatrix  sign  the 
will,  testament  or  codicil  in  their  presence  or  acknowledged 
the  same  to  be  his  or  her  act  or  deed,  and  that  they  believed 
the  testator  or  testatrix  to  be  of  sound  mind  and  memory  at  the 
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time  of  signing  or  acknowledging  the  same :  Dickie  v.  Carter, 
42  111.  376;  Crowley  v.  Crowley,  80  111.  469;  Canatsey  v. 
Canatsey,  130  111.  397,  22  N.  E.  595.  On  appeal  to  the  cir- 
cuit court  from  an  order  of  the  county  court  admitting  a  will 
to  probate  the  requirements  are  exactly  the  same,  and  the 
proponent  of  the  will  is  limited  to  the  testimony  of  the  sub- 
scribing witnesses:  Andrews  v.  Black,  43  111.  256;  "Weld  v. 
Sweeney,  85  111.  50;  Greene  v.  Hitchcock,  222  lU.  216,  78  N.  E. 
614.  On  appeal  from  an  order  of  the  county  court  denying 
probate  a  different  rule  is  prescribed  by  the  statute,  and  the 
proponent  of  the  will  may  support  the  same  by  any  evidence 
competent  to  establish  a  will  in  chancery :  Thompson  v.  Owen, 
174  111.  229,  51  N.  E.  1046,  45  L.  R.  A.  682.  It  is  not  neces- 
sary that  the  subscribing  witnesses  should  make  their  declara- 
tion, on  oath,  in  the  words  of  the  statute  (Yoe  v.  McCord,  74 
111.  33;  Rice  v.  Hall,  120  111.  597,  12  N.  E.  236),  but  it  is 
necessary  that  their  declaration  should  include  all  the  neces- 
sary facts. 

In  this  case  it  is  conceded  that  the  testimony  of  one  of 
the  witnesses  to  the  codicil  was  svifficient  to  establish  the 
^^"^  facts  specified  by  the  statute,  but  the  testimony  of  the 
other  witness  did  not  fulfill  the  statutory  requirements.  He 
had  no  definite  recollection  of  anything  that  occurred,  except 
the  fact  that  he  signed  the  instrument  as  a  witness.  He  did 
not  know  what  the  paper  was,  and  that  was  not  necessary: 
Gould  V.  Chicago  Theological  Seminary,  189  111.  282,  59  N.  E. 
536.  He  did  not  read  the  attestation  clause  or  hear  it  read. 
He  did  not  recollect  whether  the  testatrix  signed  the  will  in 
his  presence,  and  he  did  not  know  her,  but  thought  he  was 
introduced  to  her.  He  testified  that  he  was  asked  by  her  son, 
George  Kehr,  to  attest  the  signature,  and  also  said  that  the 
idea  he  got  was  that  he  was  to  witness  the  paper,  because 
the  testatrix  was  present.  Although  his  recollection  was  quite 
indistinct  and  uncertain,  his  testimony  might  be  regarded  as 
sufficient  to  establish  the  execution  of  the  will,  but  he  did  not 
testify  that  he  believed  the  testatrix  to  be  of  sound  mind 
and  memory  at  the  time  of  signing  or  acknowledging  the  will. 
The  only  question  asked  him  on  that  subject  was  whether 
he  believed,  at  the  time  he  was  there,  she  was  in  her  right 
mind,  and  he  answered,  "I  have  no  reason  to  question  it, 
because  I  didn't  know  the  lady."  It  was  not  necessary  for 
the  witness  to  testify  that  he  knew  the  testatrix  to  be  of 
sound  mind  and  memory,  and  if  he  had  said  that  he  believed 
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her  to  be  so  it  would  have  been  sufficient.  If  a  witness  en- 
tertains a  belief,  at  the  time  of  the  execution  of  the  will,  that 
a-  testatrix  is  of  sound  mind  and  memory,  it  will  meet  the 
requirement  of  the  statute:  In  re  "Will  of  Ingalls,  148  111. 
287,  35  N.  E.  743;  but  it  is  not  sufficient  for  a  witnes.s  to 
say  that  he  had  no  belief  on  the  subject  or  did  not  know 
whether  the  testatrix  was  of  sound  mind  or  not:  Allison  v. 
Allison,  46  111.  61,  92  Am.  Dec.  237.  A  witness  may  form  a 
belief  that  a  testatrix  is  of  sound  mind  and  memory  from 
seeing  nothing  in  her  appearance,  manner  or  conduct  different 
from  other  persons  of  sound  mind:  Dickie  v.  Carter,  42  111. 
376;  but  in  this  case  the  witness  only  said  that  he  had  no 
reason  to  question  the  fact  that  the  testatrix  was  in  her  right 
mind  because  ****  he  did  not  know  her.  So  far  as  appears 
from  his  testimony  he  formed  no  opinion  or  belief  on  the 
subject,  and  his  testimony  was  lacking  in  one  of  the  essential 
requirements  of  the  statute.  The  circuit  court  therefore  erred 
in  admitting  the  will  to  probate. 

The  order  of  the  circuit  court  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


In  the  Execution  of  a  Will  the  statutory  requirements  must  be 
substantially  complied  with.  The  mode  prescribed  in  the  statute  is 
the  measure  for  the  exercise  of  the  right,  and  the  heirs  can  be  de- 
prived of  their  inheritance  only  by  a  compliance  with  this  mode: 
Estate  of  Seaman,  146  Cal.  455,  106  Am.  St.  Bep.  53;  In  re  Walker. 
110  Cal.  387,  52  Am.  St.  Rep.  104. 

The  Testimony  of  Subscribing  Witnesses  in  support  or  opposition 
of  the  will  when  propounded  for  probate  is  discussed  in  the  note 
to  Stevens  v.  Leonard,  77  Am.  St.  Eep.  459. 


MORDEN  PROG  AND  CROSSING  WORKS  v.  FRIES. 

[228  111.  246,  81  N.  E.  862.] 

MASTEB  AND  SEEVANT — Risks  of  Defects,  When  Assumed — 
Promise  to  Repair. — If  an  employ^  knows  of  defects  in  an  appliance 
which  he  is  operating,  he  must  be  deemed  to  assume  the  risks  unless 
there  was  such  a  complaint  and  promise  to  repair  as  relieve  him  from 
such  risk.     (p.  432.) 

MASTER  AND  SERVANT.— By  the  Promise  of  the  Master 
to  Repair  a  Defect  of  Which  the  Servant  has  Complained,  a  new  re- 
lation is  created,  by  which  the  master  impliedly  agrees  that  the  ser- 
vant shall  not  be  held  to  have  assumed  the  risk  for  a  reasonable 
time  following  the  promise,     (p.  432.) 
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MASTER  AND  SERVANT.— The  Complaint  by  a  Servant  of  a 
Defect  in  Some  Appliance  He  is  Required  to  Operate  Must  be  on  Ac- 
count of  Some  Danger  Apprehended  to  Himself  to  relieve  him  from 
the  assumption  of  the  risk  of  its  future  operation,  but  the  complaint 
will  be  presumed  to  have  been  because  of  such  apprehension  when 
it  does  not  appear  to  have  been  made  in  the  interest  of  the  master, 
nor  because  the  machine  did  not  do  good  work  on  account  of  the 
defect,     (p.  433.) 

MASTER  AND  SERVANT— Notice  of  Intention  to  Quit  Un- 
less Defect  is  Remedied,  When  not  Necessary. — An  employ^  who 
complains  of  a  defect  in  an  appliance  on  account  of  danger  appre- 
hended to  himself  need  not  inform  the  master  of  his  intention  to  quit 
work  unless  the  danger  is  remedied,  but  such  intention,  though  not 
announced,  must  have  existed,     (p.  433.) 

MASTER  AND  SERVANT— Machine,  When  not  So  Simple 
that  the  Defendant  must  be  Presumed  to  Have  Assumed  the  Risk 
of  Use  After  Complaint  and  Promise  to  Repair. — A  shearing  and 
punching  machine  used  for  punching  holes  in  iron  or  steel  plates 
cannot  be  held  to  be  a  machine  of  which  the  operating  servant  has 
the  same  knowledge  and  comprehension  as  of  a  simple  tool  or  im- 
plement, 80  that  hia  continuing  to  operate  it  after  a  complaint  and 
promise  to  repair  precludes  his  recovery  for  subsequent  injury  there- 
from,    (p.  433.) 

John  Barton  Payne,  P.  J.  Canty  and  J.  C.  M.  Clow,  for 
the  appellant. 

Robert  F.  Munsell,  for  the  appellee. 

^"f  CARTWRIGHT,  J.  Adolph  Fries,  the  appellee, 
brought  this  action  on  the  case  against  ]Morden  Frog  and 
Crossing  Works,  a  corporation,  the  appellant,  in  the  superior 
court  of  Cook  county,  and  by  his  declaration  alleged  that  the 
defendant  was  a  manufacturer  of  heavy  railroad  supplies,  and 
had  in  its  shop  a  punching  or  shearing  machine  used  for 
punching  holes  in  iron  or  steel  plates ;  that  plaintiff  operated 
said  machine  as  a  servant  of  the  defendant,  and  was  required 
to  throw  the  machine  in  gear  by  putting  his  foot  on  a  lever; 
that  the  clutch  for  throwing  the  machine  in  gear  was  old  and 
worn  and  unfit  for  the  purpose;  that  its  condition  tended  to 
make  it  slip  and  throw  the  lever  on  which  plaintiff's  foot 
rested  ^^**  violently  upward;  that  plaintiff  complained  to 
defendant  of  the  condition  of  the  clutch,  and  received  a  prom- 
ise that  it  would  be  fixed  and  a  direction  to  continue  at  work 
until  the  same  was  done;  that,  relying  upon  said  promise, 
plaintiff  continued  in  said  employment,  and  that  while  plain- 
tiff was  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  the  old  and  worn  clutch  slipped  from  the  gear  into 
which  it  was  thrown  and  caused  the  lever  to  fly  upward, 
breaking  his  leg.     The  plea  was  the  general  issue,  and  there 
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was  a  trial  by  jury.  At  the  conclusion  of  the  evidence  the 
court  refused  to  give  an  instruction  asked  by  the  defendant 
directing  a  verdict  of  not  guilty,  and  thereupon,  by  agree- 
ment of  counsel,  the  jury  were  discharged  and  the  issue  was 
submitted  to  the  court,  with  an  agreement  that  if  any  amount 
should  be  found  as  damages,  such  amount  should  be  seven- 
teen hundred  and  fifty  dollars.  The  defendant  presented  to 
the  court  propositions  of  law  requiring  a  finding  of  not  guilty, 
which  were  refused,  and  the  court  found  the  defendant  guilty 
and  entered  judgment  for  seventeen  hundred  and  fifty  dollars. 
On  appeal  to  the  appellate  court  for  the  first  district  the 
branch  of  that  court  affirmed  the  judgment,  and  this  further 
appeal  was  prosecuted. 

The  argument  in  support  of  the  assignment  of  errors  is 
devoted  to  the  one  proposition  that  the  facts  proved  were 
not  sufficient,  in  law,  to  authorize  the  finding  and  judgment, 
and  the  trial  court  ought  to  have  so  held  upon  the  propositions 
of  law  submitted.  There  are  three  divisions  of  the  argument : 
First,  that  in  the  absence  of  any  legal  complaint  and  promise 
to  repair,  plaintiff's  action  would  have  been  barred  by  the 
doctrine  of  assumed  risk;  second,  that  the  alleged  complaint 
and  promise  to  repair  were  insufficient,  because  the  complaint 
was  not  made  on  account  of  any  apprehended  danger  to  the 
plaintiff,  and  the  plaintiff  did  not  indicate  to  the  defendant 
that  he  intended  to  quit  the  service  if  the  defect  was  not 
remedied  and  was  not  induced  to  continue  the  work  by  the 
promise  to  remedy  the  defect ;  third,  that  even  if  there  was,  in 
fact,  a  defect  rendering  *^®  the  work  dangerous,  and  com- 
plaint was  made  and  plaintiff  was  induced  to  continue  work 
by  a  promise  to  repair,  yet  the  machine  was  of  such  simple 
character  as  to  come  within  the  rule  applicable  to  common 
tools  and  implements,  and  the  promise  to  repair  did  not  re- 
lieve plaintiff  from  assumption  of  the  risk. 

The  evidence  to  which  the  trial  court  was  asked  to  apply 
these  rules  was  to  the  following  effect:  The  machine  was 
a  large  double  punching  and  shearing  machine,  standing 
seven  feet  high  and  ten  feet  long,  with  a  table  on  each  end 
of  the  machine.  There  was  a  shaft  running  through  the 
center  of  the  machine,  five  and  one-half  inches  in  diameter, 
on  which  there  was  a  wheel  or  companion  piece  of  the  clutch 
twelve  inches  in  diameter,  which  revolved  at  a  high  rate  of 
speed,  and  contained  recesses  into  which  the  teeth  or  cogs 
of  the  clutch  were  thrown  by  means  of  a  lever,  upon  which 
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the  operator  placed  his  foot.  The  clutch  was  of  the  same 
diameter,  with  two  teeth  or  cogs,  six  and  one-half  inches  in 
length  and  between  one  and  three-eighths  and  one  and  one- 
half  inches  deep.  This  clutch  was  thrown  into  the  compan- 
ion piece  by  a  lever,  and  if  the  teeth  or  cogs  and  recesses 
met  properly  the  two  formed  a  solid  body  circular  in  form, 
and  the  machine  was  thereby  started,  driving  the  dies  down 
through  the  metal.  When  the  operator  took  his  foot  from 
the  lever  the  clutch  was  thrown  back  on  the  shaft  by  means 
of  a  spring  and  remained  idle  on  the  shaft.  The  teeth  or 
cogs  of  the  clutch  were  worn  and  had  been  gradually  grow- 
ing worse,  so  that  at  the  time  of  the  accident  there  was  from 
three-eighths  to  half  an  inch  worn  off  the  corners,  and  they 
were  rounded  so  that  the  clutch  would  fly  out  occasionally 
and  throw  the  lever  up  with  great  force.  It  was  not  a  new 
clutch  when  put  on,  and  defendant,  through  its  foreman, 
had  full  knowledge  of  its  condition.  The  foreman  was  noti- 
fied that  the  clutch  was  kicking  and  could  hardly  be  kept 
in  place,  and  was  also  notified  that  another  employe  had 
been  hurt  by  the  clutch  slipping  from  the  gear  wheel  and 
^^^  throwing  the  lever  back.  The  defendant  was  negligent, 
and  its  negligence  caused  the  injury  to  the  plaintiff.  The  ma- 
chine was  operated  day  and  night,  and  the  plaintiff  was 
the  night  operator.  On  the  night  of  November  3,  1902,  he 
worked  on  the  machine  until  about  midnight,  when  he  dis- 
covered it  was  working  badly,  one  of  the  bolts  in  the  die 
being  broken.  He  then  quit  work  and  hung  a  sign  on  the 
machine  that  it  was  out  of  order  and  needed  repairing.  The 
next  day,  on  November  4th,  when  he  came  to  work,  he  met 
the  foreman,  who  told  him  that  the  die  had  been  fixed. 
Plaintiff  said,  "How  about  that  clutch?"  and  the  foreman 
replied  that  they  would  fix  it  on  Saturday,  which  was  a  time 
when  the  machine  would  be  shut  down.  Plaintiff  was  oper- 
ating the  machine,  punching  holes  in  metal  plates  about  half 
an  inch  thick  and  about  nine  inches  square,  and  the  fore- 
man told  him  that  he  wanted  him  to  knock  all  of  them  out 
that  night  that  he  could;  that  they  were  behind  their  orders. 
Plaintiff  went  to  work  and  operated  the  machine  perhaps 
thirteen  hundred  times  before  he  was  injured,  at  about  1 :30 
A.  M.,  and  during  that  time  the  lever  kicked  back  about  half  a 
dozen  times.  At  the  time  of  the  injury  the  teeth  or  cogs 
slipped  out  of  the  recesses  and  the  lever  kicked  back  with 
Kuch  violence  as  to  break  plaintiff's  leg. 
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It  is  the  law  that  unless  there  was  such  a  complaint  and 
promise  to  repair  as  relieved  the  plaintiff  from  assuming 
the  risk  arising  from  the  defect  he  could  not  recover  for  his 
injury.  By  his  contract  of  employment  plaintiff  assumed 
all  of  the  ordinary  hazards  arising  from  the  performance 
of  the  duties  of  his  voluntary  engagement,  and  when  he 
learned,  as  it  is  admitted  he  did,  that  his  work  had  become 
more  dangerous  by  reason  of  the  defect  in  the  clutch,  he 
had  his  election  to  quit  the  service  or  assume  the  risk  arising 
from  the  defect.  A  servant  not  only  assumes  all  the  usual 
and  known  dangers  incident  to  his  employment,  but  also 
takes  upon  himself  the  risk  arising  from  defective  tools  and 
machinery,  if  after  the  employment  he  knows  of  the  ^^*  de- 
fect and  voluntarily  continues  in  the  service  without  objec- 
tion. The  law,  however,  creates  an  exception  or  modification 
of  that  rule  where  the  servant,  after  acquiring  knowledge  of 
a  defect,  gives  notice  of  the  same  to  the  master,  and  the 
master  promises  to  remedy  the  defect.  Ordinarily  the  master 
would  suffer  loss  by  having  the  work  stopped,  and  the  effect 
of  his  promise  to  repair  is  to  relieve  the  servant  from  as- 
sumption of  risk  for  a  reasonable  time  thereafter.  The  ser- 
vant may  continue  in  the  performance  of  his  duties  for  a  rea- 
sonable time  to  permit  the  performance  of  the  promise,  unless 
the  danger  is  so  imminent  that  no  prudent  person  would 
encounter  it.  By  the  promise  a  new  relation  is  created,  where- 
by the  master  impliedly  agrees  that  the  servant  shall  not  be 
held  to  have  assumed  the  risk  for  a  reasonable  time  following 
the  promise:  Missouri  Furnace  Co.  v.  Abend,  107  111.  44. 
47  Am.  Rep.  425 ;  Swift  v.  Madden,  165  111.  41,  45  N.  E.  979 ; 
Donley  v.  Dougherty,  174  111.  582,  51  N.  E.  714;  Swift  v. 
O'Neill,  187  111.  337,  58  N.  E.  416.  The  question  here  is 
whether  the  evidence  fairly  tended  to  prove  such  a  com- 
plaint and  promise  to  repair  as  relieved  plaintiff  from  assum- 
ing the  risk. 

Counsel  are  also  right  in  the  position  that  the  complaint 
must  be  on  account  of  some  danger  to  himself  apprehended 
by  the  servant,  but  the  evidence  fairly  tended  to  prove  that 
the  complaint  of  plaintiff  was  on  account  of  an  apprehension 
of  danger  to  himself.  There  is  nothing  in  the  evidence  to 
indicate  that  it  was  made  in  the  interest  of  the  defendant 
or  because  the  machine  did  not  do  good  work  on  account  of 
the  defect.  Plaintiff  testified  that  he  thought  the  machine 
was  dangerous,  and  that  the  danger  consisted  in  the  kicking 
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or  flying  back  of  the  lever  after  he  had  pressed  it  down  with 
his  foot. 

It  is  further  insisted  that  the  plaintiff  was  bound  to  in- 
form the  defendant  that  it  was  his  intention  to  quit  work 
unless  the  defect  was  remedied.  Although  he  must  have 
had  such  an  intention,  we  do  not  regard  it  as  necessary  that 
he  should  declare  that  intention  in  terms.  It  was  the  duty 
*^^  of  plaintiff  to  either  quit  the  service  when  he  became 
aware  of  the  defect,  or  assume  the  risk  arising  from  it,  unless 
there  was  a  promise  to  repair,  and  the  burden  was  on  him  to 
show  that  he  was  induced  to  remain  at  work  by  the  promise 
to  repair:  4  Thompson  on  Negligence,  sec.  3866.  It  is  be- 
cause the  promise  of  the  master  to  repair  a  defect  complained 
of  by  a  servant  induces  such  servant  to  continue  in  the  em- 
ployment that  the  servant  is  entitled  to  recover  for  an  in- 
jury: 20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  127.  If  the 
promise  to  remedy  the  defect  did  not  induce  the  plaintiff  to 
remain  in  the  service  when  he  would  otherwise  have  aban- 
doned it,  the  promise  would  have  no  effect  to  create  a  new 
relation.  The  court  or  jury  could  determine  from  all  the 
facts  and  circumstances  whether  the  plaintiff  was  induced 
to  remain  in  the  service  by  the  promise  to  repair  the  clutch  on 
Saturday,  when  the  machinery  would  be  shut  down  and  the 
work  could  be  done,  and  if  there  was  any  evidence  tending  to 
prove  the  same,  the  question  whether  the  plaintiff,  relying 
upon  the  promise,  was  induced  to  remain  in  the  defendant's 
employ  until  he  was  injured,  was  a  question  of  fact:  Weber 
Wagon  Co.  v.  Kehl,  139  111.  644,  29  N.  E.  714. 

It  is  contended  that  the  punching  and  shearing  machine 
comes  under  the  rule  of  law  stated  in  Webster  Mfg.  Co.  v. 
Nisbett,  205  111.  273,  68  N.  E.  936,  and  Gunning  System  v. 
Lapointe,  212  111.  274,  72  N.  E.  793,  applicable  to  the  case  of 
common  tools,  implements  and  constructions  known  to  every- 
body. The  work  of  the  plaintiff  with  this  machine  was  not 
the  performance  of  ordinary  labor  with  simple  and  ordinary 
tools,  and  we  think  the  machine  does  not  come  within  the  rule 
invoked.  Of  course,  the  plaintiff  understood  enough  about 
it  to  know  that  there  was  some  degree  of  danger  arising  from 
the  defect.  It  cannot  be  said  that  he  had  the  same  perfect 
knowledge  and  comprehension  of  the  machine  and  its  opera- 
tion that  he  would  have  had  of  a  simple  tool  or  implement. 

Am.  St.  Eep.,  Vol.  119—28 
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The  errors  assigned  cannot  be  sustained,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


EIGHT  OF  EMPLOYE  TO  RECOVER  FOR  INJURY  SUSTAINED 
BY  REASON  OF  DEFECT  IN  MACHINERY.  OF  WHICH  HE 
HAD  NOTICE,  WHEN  INJURY  RESULTED  FROM  MAS- 
TER'S  FAILURE  TO  PERFORM  PROMISE  TO  REPAIR. 

L  Promise  of  Master  to  Repair. 

a.  In  General,  434. 

b.  Sufficiency  of  Notice  Required  of  Servant. 

1.  In  General,  437. 

2.  To  Whom  Notice  Must  be  Given,  437. 

c.  Care  Required  of   Servant  Notwithstanding  Promise,   438. 

d.  Sufficiency  of  Promise,  438. 

n.  Reliance  of  Servant  on  Fulfillment  of  Promise,  439. 
m.  Duration  of  Continuation  of  Service  After  Promise  to  Repair,  440. 
rv.  Imminence  of  Danger  as  Affecting  Rule,  441. 

I.    Promise  of  Master   to  Repair. 

a.  In  Greneral. — The  rule  that  a  servant  employed  in  the  use  of 
dangerous  machinery,  who  voluntarily  remains  in  the  service  after 
knowledge  of  a  defect  in  the  machinery  or  appliances,  assumes  the 
risk  of  any  injury  he  may  sustain  by  reason  of  such  defect,  is  an 
undisputed  doctrine  in  law.  But  there  is  an  exception  to  this  rule 
when  the  servant  gives  his  master  or  some  one  in  his  place  notice 
of  any  defect  within  his  knowledge  and  the  master  promises  to  remedy 
the  defect  or  remove  the  danger.  If  the  servant  gives  such  notice  and 
the  master  promises  to  remedy  the  defect,  and  the  servant  relying  on 
such  promise  continues  in  the  service  and  sustains  injury  by  reason  of 
such  defect  within  a  reasonable  time  after  such  promise  is  made,  the 
master  is  liable,  unless  the  danger  is  so  obivious  that  an  ordinarily  pru- 
dent man  would  not  have  remained  in  the  service  under  the  circum- 
stances: Woodward  Iron  Co.  v.  Jones,  80  Ala.  123;  Eureka  Co.  v.  Bass,^ 
81  Ala.  200,  60  Am.  Eep.  152,  8  South.  216;  Little  Eock  etc.  R. 
Co.  V.  Duffey,  35  Ark.  602;  King-Rider  Lumber  Co.  v.  Cochran,  71 
Ark.  55,  70  S.  W.  606;  Huber  v.  Jackson  &  Sharp  Co.,  1  Marv.  (Del.) 
374,  41  Atl.  92;  Eay  v.  Diamond  State  Steel  Co.,  2  Penne.  (Del.)  525,. 
47  Atl.  1017;  Boyd  v.  Blumenthal,  3  Penne.  (Del.)  564,  52  Atl. 
330;  Cheeney  v.  Ocean  S.  S.  Co.,  92  Ga.  726,  44  Am.  St.  Eep.  113,. 
and  note,  19  S.  E.  33;  Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47 
Am.  Eep.  425;  St.  Clair  Nail  Co.  v.  Smith,  43  111.  App.  105;  Illinois- 
Central  E.  Co.  V.  Creighton,  63  111.  App.  165;  McCormick  Harvesting 
Machine  Co.  v.  Burandt,  136  111.  170,  26  N.  E.  588;  Weber  Wagon 
Co.  V.  Kehl,  139  HI.  644,  29  N.  E.  714;  Chicago  Bridge  &  I.  Co. 
▼.  Hayes,  91  111.  App.  269;  Swift  &  Co.  v.  Madden,  165  111.  41,  45- 
N.  E.  979;  Westville  Coal  Co.  v.  Wood,  96  HI.  App.  616;  Illinois  Cen- 
tral E.  Co.  V.  North,  97  111.  App.  124;  Swift  v.  Oneal,  187  111.  337,. 
58  N.  E.  416;  Illinois  Steel  Co.  v.  Mann,  100  HI.  App.  367  (affirmed 
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in  197  HI.  186,  64  N.  E.  328);  Shickle  etc.  Iron  Co.  v.  Glon,  106  Til. 
App.  645;  Alton  Eoller  Milling  Co.  v.  Bender,  112  HI.  App.  484; 
Chicago  Tel.  Co.  v.  Schultz,  121  111.  App.  573;  Morden  Frog  etc. 
Works  V.  Fries,  228  111.  246,  ante,  p.  428,  81  N.  E.  862;  Indianapolis 
etc.  B.  Co.  V.  Watson,  114  Ind.  20,  5  Am.  St.  Rep.  578,  14  N.  E. 
721,  15  N.  E.  824;  Rogers  v.  Leyden,  127  Ind.  50,  26  N.  E.  210; 
Meador  v.  Lake  Shore  etc.  R.  Co.,  138  Ind,  290,  46  Am.  St.  Rep.  384, 
37  N.  E.  721;  Standard  Oil  Co.  v.  Helmick,  148  Ind.  457,  47  N.  E.  14; 
East  Chicago  Iron  Co.  v.  Williams,  17  Ind.  App.  573,  47  N.  E.  26; 
McFarland  Carriage  Co.  v.  Potter,  153  Ind.  107,  53  N.  E.  465;  Terre 
Haute  Electric  Co.  v.  Kiely,  35  Ind.  App.  180,  72  N.  E.  658;  Belair 
V.  Chicago  etc.  R.  Co.,  43  Iowa,  662;  Taylor  v.  Starr  Coal  Co.,  110 
Iowa,  40,  81  N.  W.  249;  Benhuer  v.  Creamery  Package  Mfg.  Co.,  124 
Iowa,  445,  104  Am.  St.  Rep.  354,  100  N.  W.  345;  Foster  v.  Chicago 
etc.  R.  Co.,  127  Iowa,  84,  102  N.  W.  422;  Atchison  etc.  R.  Co.  v. 
Sadler,  38  Kan.  128,  5  Am.  St.  Rep.  729,  16  Pac.  46;  Southern  Kansas 
E.  Co.  V.  Croker,  41  Kan.  747,  13  Am.  St.  Rep.  320,  21  Pac.  785; 
Missouri  etc.  R.  Co.  v.  Puckett,  62  Kan.  770,  64  Pac.  631;  Atchison 
etc.  R.  Co.  V.  Sledge,  68  Kan.  321,  74  Pac.  1111;  Breckinridge  Co. 
V.  Hicks,  94  Ky.  362,  42  Am.  St.  Rep.  361,  22  S.  W.  554;  Brown  v. 
Long,  108  Ky.  163,  55  S.  W.  1079;  Bell  etc.  Co.  v.  Applegate,  23 
Ky,  Law  Rep,  470,  62  S.  W.  1124;  Reiser  v.  Southern  Planing  Mill 
etc.  Co.,  114  Ky.  1,  69  S.  W.  1085:  Republic  Iron  etc.  Works  ▼, 
Gregg,  24  Ky.  Law  Rep.  1627,  71  S.  W.  900;  Shemwell  v.  Owens- 
boro  etc.  E.  Co.,  117  Ky.  556,  78  S.  W.  448;  Louisville  Hotel  Co.  v. 
Kaltenbrun,  26  Ky.  Law  Rep.  669,  82  S.  W.  378;  Louisville  Belt  & 
Iron  Co.  V.  Hart,  29  Ky,  Law  Eep.  310,  92  S.  W.  951;  Poirier  v. 
Carroll,  35  La.  Ann.  699;  Lynch  v.  Allyn,  160  Mass,  248,  35  N.  E, 
550;  McKinnon  v.  Eiter-Conley  Mfg.  Co.,  186  Mass,  155,  71  N,  E. 
296;  Lyttle  v.  Chicago  etc.  E.  Co.,  84  Mich.  289,  47  N.  W.  571;  Roux 
V.  Blodgett  etc.  Lumber  Co.,  85  Mich,  519,  24  Am,  St,  Rep.  102, 
48  N.  W.  1092,  13  L.  R.  A.  728;  Greene  v.  Minneapolis  etc.  R.  Co.,  31 
Minn,  248,  47  Am.  Rep.  785,  17  N.  W.  378;  Snowberg  v.  Nelson-Spen- 
cer Paper  Co.,  43  Minn.  532,  45  N.  W.  1131;  Schlitz  v.  Pabst  Brew- 
ing Co.,  57  Minn,  303,  59  N,  W.  188;  Harris  v.  Hewitt,  64  Minn.  54, 
65  N.  W.  1085;  Smith  v.  Backus  Lumber  Co,,  64  Minn.  447,  67  N. 
W.  358;  Gray  v.  Bed  Lake  Falls  Lumber  Co.,  85  Minn,  24,  88  N,  W, 
24;  Vion  v.  Brooks-Scanlan  Lumber  Co.,  99  Minn,  97,  108  N,  W, 
891;  Conroy  v,  Vulcan  Iron  Works,  62  Mo,  35;  Stephens  v.  Hannibal 
etc.  R.  Co.,  96  Mo,  207,  9  Am.  St.  Rep,  336,  9  8,  W.  589;  Muirhead 
V.  Hannibal  etc.  E.  Co.,  19  Mo.  App.  634;  Nash  v,  Dowling,  93  Mo. 
App,  156;  Prophet  v,  Kemper,  95  Mo,  App.  219,  68  S.  W.  956;  Cur- 
tis V.  McNair,  173  Mo.  270,  73  8.  W.  167;  Stiidenroth  v.  Hammond 
Packing  Co.,  106  Mo.  App.  480,  81  8.  W.  487;  Belleville  Stone  Co.  v. 
Mooney,  60  N.  J.  L.  323,  38  Atl.  835,  39  L.  R.  A.  834;  Dowd  v. 
Erie  E.  Co.,  70  N.  J.  L.  451,  57  Atl,  248;  Dunkerly  v.  Webcndorfer 
Machine  Co.,  71  N,  .T.  L.  60,  58  Atl.  94;  Rice  v.  Eureka  Paper  Co., 
174  N.  Y.  385,  95  Am.  St.  Rop.  585,  66  N.  E.  979,  62  L.  E.  A.  611; 
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Larkin  v.  Washington  Mills  Co.,  45  N.  Y.  App.  Div.  6,  61  N.  Y. 
Supp.  93;  Union  Mfg.  Co.  v.  Morrissey,  40  Ohio  St.  148,  48  Am.  Rep. 
669;  Necly  v.  Southwestern  Cottonseed  Oil  Co.,  13  Okla.  356,  75  Pac. 
537,  64  L.  B.  A.  145;  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa. 
389,  18  Am.  Rep.  412;  Brownfield  v.  Hughes,  128  Pa.  194,  15  Am. 
St.  Rep.  667,  18  Atl.  340;  Webster  v.  Monongahela  River  Consol.  Coal 
etc.  Co.,  201  Pa.  278,  50  Atl.  964;  Talbot  v.  Sims,  213  Pa.  1,  110 
Am.  St.  Rep.  513,  62  Atl.  107;  Collins  v,  Harrison,  25  R.  I.  489,  56 
Atl.  678,  64  L.  R.  A.  156;  Louisville  etc.  R.  Co.  v.  Kenley,  92  Tenn. 
207,  21  S.  W.  326;  Gulf  etc.  R.  Co.  v.  Donnelly,  70  Tex.  371,  8 
Am.  St.  Rep.  608,  8  S.  W.  52;  Southern  Pacific  Co.  v.  Leash,  2  Tex 
Civ.  App.  68,  21  S.  W.  563;  Texas  etc.  R.  Co.  v.  Single,  9  Tex. 
Civ.  App.  322,  29  8.  W.  674;  not©  to  Gulf  etc.  R.  Co.  v.  Brentford, 
23  Am.  St.  Rep.  385;  Missouri  etc.  R.  Co.  v.  Nordell,  20  Tex.  Civ. 
App.  362,  50  S.  W.  601;  Gulf  etc.  R.  Co.  v.  Garren  (Tex.  Civ.  App.), 

72  S.  W.  1028;  Missouri  etc.  R.  Co.  v.  Baker,  35  Tex.  Civ.  App.  542, 
81  S.  W.  67;  Miller  v.  Bullion-Beck  etc.  Min.  Co.,  18  Utah,  358,  55 
Pac.  58;  Virginia  etc.  Wheel  Co.  v.  Chalkley,  98  Va.  62,  34  S.  E. 
976;  Crooker  v.  Pacific  Lounge  etc.  Co.,  34  Wash.  191,  75  Pac.  632; 
Babbits  v.  Chicago  etc.  R.   Co.,  38  Wis.   289;    Stephenson  v.  Duncan, 

73  Wis.  404,  9  Am.  St.  Rep.  806,  41  N.  W.  337;  Burnell  v.  West  Side 
R.  Co.,  87  Wis.  387,  58  N.  W.  772;  Ferriss  v.  Berlin  Machine  Works, 
90  Wis.  541,  63  N.  W.  234;  Curran  v.  A.  H.  Stange  Co.,  98  Wis. 
598,  74  N.  W.  377;  Nelson  v.  Shaw,  102  Wis.  274,  78  N.  W.  417; 
Yerkes  v.  Northern  Pacific  R,  Co.,  112  Wis.  184,  88  Am.  St.  Rep. 
961,  88  N.  W.  33;  Ross  v.  Chicago  etc.  R.  Co.,  2  McCrary,  235,  8 
Fed.  554  (aflSrmed  in  112  U.  S.  377),  5  Sup.  Ct.  Rep.  184,  28  L.  ed. 
787;  Hough  v.  Texas  etc.  R.  Co.,  100  U.  S.  213,  25  L.  ed.  612;  Parody 
V.  Chicago  etc.  Ry.  Co.,  15  Fed.  205,  5  McCrary,  38;  Homestake  Min. 
Co.  V.  Fullerton,  69  Fed.  923,  16  C.  C.  A.  545;  Northern  Pacific  R. 
Co.  V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  Rep.  978,  38  L.  ed.  958: 
Detroit  Crude  Oil  Co.  v.  Grable,  94  Fed.  73,  36  C.  C.  A.  94;  Barney 
Dumping  Boat  Co.  v.  Clark,  112  Fed.  921,  50  C.  C.  A.  616;  Cudahy 
Packing  Co.  v.  Skoumal,  125  Fed.  470,  60  C.  C.  A.  306;  Crookston 
Lumber  Co.  v.  Boutin,  149  Fed.  680;  Utah  Consol.  Min.  Co.  v.  Paxton, 
150  Fed.  114;  Clark  v.  Holmes,  31  L.  J,  Ex.  356,  7  Hurl.  &  N.  937, 
8  Jur.,  N.  S.,  992,  10  Week.  Rep.  405;  Holmes  v.  Worthington,  2 
Fost.  &  F.  533;  1  Shearman  and  Redfield  on  Mortgages,  4th  ed., 
sec.  215;  Beach  on  Contributory  Negligence,  sec.  140;  Wood  on 
Master  and   Servant,   sec.  378;    Wharton   on   Negligence,   sqc.    220. 

Where,  however,  no  increased  danger  to  a  servant  is  contemplated 
from  the  continued  use  of  the  defective  appliance,  as  in  the  case 
of  ordinary  labor  with  common  implements  with  which  the  servant 
is  perfectly  familiar,  the  above  rule  does  not  apply:  Tesmer  v.  Boehm, 
58  ni.  App.  609;  Webster  Mfg.  Co.  v.  Nisbett,  205  HI.  273,  68  N. 
E.  936;  McCormick  Harvesting  Co.  v.  Wojciechowski,  111  111.  App. 
641;  Meador  v.  Lake  Shore  etc.  R.  Co.,  138  Ind.  290,  46  Am.  St.  Rep. 
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384,  37  N.  E.  721;  Marsh  v.  Chickering,  101  N.  Y.  396,  5  N.  E.  56; 
Baumwald  v.  Trenkman   (App.  Div.),  99  N.  Y.  Supp.   182. 

In  Meador  v.  Lake  Shore  etc.  E.  Co.,  138  Ind.  290,  46  Am.  St. 
Eep.  384,  37  N.  E.  721,  it  was  said:  "In  cases  in  which  persons  are 
engaged  in  a  dangerous  service,  it  has  been  many  times  held  that. 
if  the  machinery  was  defective  and  the  plaintiff  had  knowledge  of 
it,  and  made  objection  thereto,  and  was  induced  to  remain  in  the 
defendant's  employment  by  promise  or  assurance  of  its  repair,  and, 
not  having  waived  the  objection,  was  injured  by  reason  of  such 
defect,  and  he  did  not  contribute  to  the  injury  by  his  own  fault  or 
negligence,  he  will  be  entitled  to  recover;  but,  in  such  case,  greater 
care  will  be  required  of  him  than  if  he  had  not  known  of  the  defect. 
In  cases,  however,  where  persons  are  employed  in  the  performance 
of  ordinary  labor,  in  which  no  machinery  is  used,  and  no  materials 
are  furnished,  the  use  of  which  requires  the  exercise  of  great  care 
and  skUl,  it  can  be  scarcely  claimed  that  a  defective  instrument 
or  tool  furnished  by  the  master  of  which  the  employe  has  full  knowl- 
edge and  comprehension,  can  be  regarded  as  making  out  a  case  of 

liability  within  the  rule  laid  down The  fact  that  he  notified 

the  master  of  the  defect,  and  asked  for  another  implement,  and  the 
master  promised  to  furnish  it,  in  such  a  case  does  not  render  the 
master  responsible  if  an  accident  occurs." 

b.    Sufficiency  of  Notice  Required  of  Servant. 

1.  In  General. — The  notice  which  the  law  requires  the  servant  to 
give  the  master  in  such  cases  to  relieve  the  servant  of  the  doctrine 
of  assumption  of  risk  does  not  require  that  he  should  state  in  exact 
language  that  he  apprehends  danger,  nor  need  he  give  a  formal  no- 
tification that  he  intends  to  leave  the  service  if  the  danger  is  not 
removed.  The  notice  need  only  be  such  that  the  master  can  reason- 
ably infer  that  the  servant  is  complaining  on  his  own  account  and 
desires  the  danger  removed:  Burlington  etc.  R.  Co.  v.  Leihe,  17 
Colo.  280,  29  Pac,  175;  Huggard  v.  Glucose  Sugar  Refining  Co.,  132 
Iowa,  724,  109  N.  W.  475;  Lewis  v.  New  York  etc.  R.  Co.,  153  Mass. 
73,  26  N.  E.  431,  10  L.  R.  A.  513;  Balle  v.  rDetroit  Leather  Co.,  73 
Mich.  158,  41  N,  W.  216;  Rothenberger  v.  Northwestern  Consol.  Mill- 
ing Co.,  57  Minn.  461,  59  N,  W.  531;  Thorpe  v.  Missouri  Pacific  R.  Co., 
89  Mo.  650,  2  S.  W.  3,  58  Am.  Rep.  120;  McAndrews  v.  Montana 
Union  R.  Co.,  15  Mont.  290,  39  Pac.  85;  Alexander  v.  Tennessee  etc. 
Gold  etc.  Min.  Co.,  3  N.  Mex.  173,  3  Pac.  735;  Gulf  etc.  R.  Co.  v. 
Donnelly,  70  Tex.  371,  8  Am.  St.  Rep,  608,  8  S.  W.  52. 

2.  To  Whom  Notice  Must  be  Given. — The  notice  must  be  given  to 
the  master  or  his  vice-principal,  or  to  some  one  who  is  charged  with 
remedying  defects.  Notice  to  a  fellow-servant  is  not  sufficient:  Eu- 
reka Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South.  216;  Thomas 
V,  Bellamy,  126  Ala,  253,  28  South,  707;  Piearts  v,  Chicago  etc,  R. 
Co.,  82  Iowa,  148,  47  N.  W.  1017;  Union  Pacific  R.  Co.  v.  Springsteen, 
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41  Kan.  724,  21  Pac.  774;  Szotak  t.  Berwind-White  Coal  Co.,  36 
Misc.  Rep.  98,  72  N.  Y.  Supp.  647;  Lineoski  v.  Susquehanna  Coal  Co., 
157  Pa.  153,  27  Atl.  577;  Louisville  etc.  R.  Co.  v.  Kenley,  92  Tenn. 
207,  21  S.  W.  326;  Kidwell  v.  Houston  etc.  R.  Co.,  14  Fod.  Cas.  No. 
7757,  3  Woods,  313;  Weeka  ▼.  Scharer,  111  Fed.  330,  49  C.  V.  A. 
372. 

c  Care  Required  of  Servant  Notwithstanding  Promise. — Although, 
the  master  promises  to  repair  a  defect,  the  servant  is  required  to  ex- 
ercise such  reasonable  care  for  his  own  safety  as  is  commensurate 
with  the  danger  of  which  he  has  complained:  Phillips  v.  Michaels, 
11  Ind.  App.  672,  39  N.  E.  669;  Reiser  v.  Southern  Planing  Mill  etc. 
Co.,  114  Ky.  1,  69  S.  W.  1085;  Gulf  etc.  R.  Co.  v.  Brentford,  79  Tex. 
619,  23  Am.  St.  Rep.  377,  15  S.  W.  561;  Miller  v.  Bullion-Beck  etc. 
Min.  Co.,  18  Utah,  358,  55  Pac.  58.  And  if  the  promise  is  not  to 
repair  till  a  certain  date,  the  servant  assumes  the  risk  of  any  in- 
jury sustained  until  that  date:  Standard  Oil  Co.  v.  Helmick,  148 
Ind.  457,  47  N.  E.  14;  McFarlan  Carriage  Co.  v.  Potter,  153  Ind. 
107,  53  N.  E.  465;  Trudeau  v.  American  Mill  Co.,  41  Wash.  465,  83 
Pac.  725.  So,  also,  if  a  definite  time  to  repair  the  defect  or  remove 
the  danger  has  been  fixed  by  the  master's  promise,  the  servant  as- 
sumes the  risk  if  he  remains  in  the  employment  after  the  breach  of 
the  master's  promise  to  repair:  Eureka  Co.  v.  Bass,  81  Ala.  200, 
60  Am.  Rep.  152,  8  South.  216;   Andrecsik  v.  New  Jersey  Tube  Co., 

73  N.  J.  L.  664,  63  Atl.  719;  Citrone  v.  O'Rourke  Engineering  Const. 
Co.,   113  App.  Div.  518,  99  N.  Y.  Supp.   241. 

d.  Suflaciency  of  Promise. — The  master's  promise  to  remedy  the 
defect  must  be  definite  and  certain:  Indianapolis  etc.  R.  Co.  v, 
Watson,  114  Ind.  20,  5  Am.  St.  Rep.  578,  14  N.  E.  721,  15  N. 
E.  824;  Purcell  Mill  etc.  Co.  v.  Kirkland,  2  Ind.  Ter.  169,  47  S. 
W.  311;  Buchner  v.  Creamery  Package  Mfg.  Co.,  124  Iowa,  445,  104 
Am,  St.  Rep.  354,  100  N.  W.  345;  Wilson  v.  Winona  etc.  R.  Co.. 
37  Minn.  326,  5  Am.  St.  Rep.  851,  33  N.  W.  908;  Dowd  v.  Erie  R. 
Co.,  70  N.  J.  L.  451,  57  Atl.  248;  McCarthy  v.  Washburn,  42  N. 
Y.  App.  Div.  252,  58  N.  Y.  Supp.  1125;  Rice  v.  Eureka  Paper  Co.,  70 
N.  Y.  App.  Div.  336,  75  N.  Y.  Supp.  49;  Mull  v.  Curtice  Bros.  Co., 

74  N.  Y.  App.  Div.  561,  77  N.  Y.  Supp.  813;  Brewer  v.  Tennessee 
Coal  Co.,  97  Tenn.  615,  37  S.  W.  549;  Gulf  etc.  R.  Co.  v.  Garren, 
96  Tex.  605,  97  Am.  St.  Rep.  939,  74  S.  W,  897;  Dwyer  v.  Nixon, 
108  Fed.  751,  47  C.  C.  A.  666. 

In  Dowd  V.  Erie  R.  Co.,  70  N.  J.  L.  451,  57  Atl.  248,  the  promise 
was  to  remedy  the  defect  "as  soon  as  he  could."  The  servant  sus- 
tained injury  before  the  defect  was  repaired.  It  was  contended  by 
the  defendant  that  the  promise  was  so  indefinite  that  the  plaintiff 
was  not  justified  in  relying  thereon.  But  the  court  in  a  well-consid- 
ered opinion  said:  "The  promise  was  an  absolute  promise  to  have 
it  attended  to  as  soon  as  possible,  and  while  such  a  qualification 
of  the  promise  has  an  important  bearing  upon  the  question  whether 
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the  time  which  elapsed  was  reasonable,  it  is  not  such  an  indefinite 
promise  that  the  plaintiff  might  not  rely  on  it."  And  the  promise 
must  not  only  be  definite  and  certain,  but  it  must  also  be  made  as  ^n 
inducement  to  the  servant  to  continue  in  his  work:  Shemwell  v. 
Owensboro  etc.  R.  Co.,  117  Ky.  556,  78  S.  W.  448;  International  etc. 
E.  Co.  V.  Turner,  3  Tex.  Civ.  App.  487,  23  S.  W.  146;  Industrial  Lum- 
ber Co.  V.  Johnson,  22  Tex.  Civ.  App.  596,  55  S.  W.  362.  But  it  may 
be  general  as  well  as  individual:  Atchison  etc.  E.  Co.  v.  Sadler, 
38  Kan.  128,  5  Am.  St.  Eep.  729,  16  Pac.  46.  And  the  promise  of  a 
representative  of  the  master  is  su^cient:  Eay  v.  Diamond  State  Steel 
Co.,  2  Penne.  (Del.)  525,  47  Atl.  1017;  Boyd  v.  Blumenthal,  3  Penne. 
(Del.)  564,  52  Atl.  330;  Weber  Wagon  Co.  v.  Kehl,  139  111.  644, 
29  N.  E.  714;  Lyttle  v.  Chicago  etc.  R.  Co.,  84  Mich.  289,  47  N.  W. 
571;  Louisville  etc.  E.  Co.  v.  Kenley,  92  Tenn.  207,  21  S.  W.  326; 
Galveston  etc.  Ey.  Co.  v.  Eckols,  7  Tex.  Civ.  App.  429,  26  S.  W.  1117; 
Hillje  V.  Hettich  (Tex.  Civ.  App.),  65  S.  W.  491;  Parody  v.  Chicago 
etc.  E.  Co.,  15  Fed.  205,  5  McCrary,  38;  Homestake  Min.  Co.  v.  Ful- 
lerton,  69  Fed.  923,  16  C.  C.  A.  545.  Even  though  such  representative 
had  no  authority  to  make  the  promise,  provided  the  servant  had 
reasonal^le  grounds  for  supposing  that  he  did:  Dells  Lumber  Co.  v. 
Erickson,  80  Fed.  257,  25  C.  C,  A.  397.  The  promise  may  also  be 
implied:  Kroy  v.  Chicago  etc.  E.  Co.,  32  Iowa,  357;  Piearts  v.  Chi- 
cago etc.  E.  Co.,  82  Iowa,  148,  47  N.  W.  1017;  Stoutenburgh  v.  Dow 
etc.  Co.,  82  Iowa,  179,  47  N.  W.  1039;  Poirier  v.  Carroll,  35  La. 
Ann.  699;  Gulf  etc.  E.  Co.  v.  Brentford,  79  Tex.  619,  23  Am.  St.  Eep. 
377,  15  S.  W.  561;  Detroit  Crude  Oil  Co.  v.  Grable,  94  Fed.  73,  36  C. 
C.  A.  94.  But  a  conditional  promise  is  not  sufficient:  Wilson  v. 
Winona  etc.  E.  Co.,  37  Minn.  326,  5  Am.  St.  Eep.  851,  33  N.  W.  908; 
Huggard  v.  Glucose  Sugar  Eefining  Co.,  132  Iowa,  724,  109  N.  W. 
475. 

n.  Eellance  of  SerraJit  on  Fulfillment  of  Promise. 
The  servant  must  have  been  induced  by  the  promise  to  remain 
in  the  employment:  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Eep.  152, 
8  South.  216;  Bolton  v.  Georgia-Pacific  E,  Co.,  83  Ga.  659,  10  S.  E.  352; 
Chicago  Bridge  &  I.  Co.  v.  Hayes,  91  111.  App.  269;  Alton  Eoller 
Milling  Co.  v.  Bender,  112  111.  App.  484;  Daugherty  v.  Midland  Steel 
Co.,  23  Ind.  App.  78,  53  N.  E.  844;  Indianapolis  etc.  E.  Co.  v.  Watson, 
114  Ind.  20,  5  Am.  St.  Eep.  578,  and  note,  14  N.  E.  721,  15  N.  E. 
824;  Atchison  etc.  E.  Co.  v.  Midgett,  1  Kan,  App.  138,  40  Pac 
995;  Needham  v.  Louisville  &  N.  E,  E.  Co.,  85  Ky.  423,  3  S.  W. 
797,  11  S.  W.  306;  Counsell  v.  Hall,  145  Mass.  468,  14  N.  E.  530; 
McClusky  V.  Garfield  etc.  Coal  Co.,  180  Mass.  115,  61  N.  E.  804; 
Daily  v.  Fiberloid  Co.,  186  Mass.  318,  71  N.  E.  554;  Conroy  v,  Vulcan 
Iron  Works,  62  Mo.  35;  Flynn  v.  Kansas  City  etc.  E.  Co.,  78  Mo. 
195,  47  Am.  Eep.  99;  HoUoran  v.  Union  Iron  etc.  Co.,  133  Mo.  470, 
35  S.  W.  260;  Bodwell  v.  Nashua  Mfg.  Co.,  70  N.  H.  390,  47  Atl. 
613;  Kueckel  v.  O'Connor,  73  App.  Div.  (N.  Y.)    594,  76  N.  Y.  Supp. 
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829;  Neely  v.  Southwestern  Cottonseed  Oil  Co.,  13  Okla.  356,  75  Pac. 
537,  64  L.  R.  A.  145;  Mareau  v.  New  York  etc.  E.  Co.,  167  Pa.  220, 
31  Atl.  562;  Brewer  v.  Tennessee  Coal  etc.  Co.,  97  Tenn.  615,  37  8. 
W.  549;  Trotter  v.  Chattanooga  Furniture  Co.,  101  Tenn.  257,  47 
8.  W.  425;  Houston  v.  Owen  (Tex.  Civ.  App.),  67  S.  W.  788;  Showalter 
V.  Fairbanks,  88  Wis.  376,  60  N.  W.  257;  Olson  v.  Dougherty  Lumber 
Co.,  102  Wis.  264,  78  N.  W.  572;  Musser-Sauntry  Land  etc.  Co..  v. 
Brown,  126  Fed.  141,  61  C.  C.  A.  207;  Clarke  v.  Holmes,  31  L.  J.  Ex. 
356,  7  Hurl.  &  N.  937,  8  Jur.,  N.  S.  992,  10  Week.  Eep.  937.  Thus, 
if  the  master  notifies  the  servant  not  to  continue  because  there  is 
danger,  the  servant  assumes  the  risk,  though  the  master  has  prom- 
ised to  remove  the  danger:  City  of  Kinmundy  v.  Anderson,  103  111. 
App.  457.  And  if  the  promise  is  revoked  before  an  injury  occurs, 
the  master  is  not  liable:  Neely  v.  Southwestern  Cottonseed  Oil  Co., 
13  Okla.  356,  75  Pae.  537,  64  L.  R.  A.  145. 

m.  Duration  of  Continuance  of  Service  After  Promise  to  Bepair. 
In  order  that  the  promise  of  the  master  to  repair  may  relieve  the 
servant  of  assuming  the  increased  risk  caused  by  the  defective  ap- 
pliance of  which  he  has  knowledge,  he  must  not  remain  in  the  ser- 
vice longer  than  a  reasonable  time  after  the  master's  promise  to 
repair:  Eureka  Co.  v.  Bass,  81  Ala.  200,  60  Am.  Rep.  152,  8  South. 
216;  Davis  v.  Graham,  2  Colo.  App.  210,  29  Pac.  1007;  Gunning  Sys- 
tem V.  Lapointe,  212  111.  274,  72  N.  E.  393;  Belair  v.  Chicago  etc. 
R.  Co.,  43  Iowa,  662;  Morbach  v.  Home  Min.  Co.,  53  Kan.  731,  37 
Pac.  122;  Stalzer  v.  Jacob  Dold  Packing  Co.,  84  Mo.  App.  565; 
Dowd  V.  Erie  R.  Co.,  70  N.  J.  L.  451,  57  Atl.  248;  Hillje  v.  Hettich, 
95  Tex.  321,  67  S.  W.  90;  Crutchfield  v.  Richmond  &  D.  R.  R.  Co., 
78  N.  C.  300;  Stephenson  v.  Duncan,  73  Wis.  404,  9  Am.  St.  Rep. 
806,  41  N.  W.  337;  Showalter  v.  Fairbanks,  88  Wis.  376,  60  N.  W. 
257;  Albrecht  v.  Chicago  etc.  R.  Co.,  108  Wis.  530,  84  N.  W.  882,  53 
L.  R.  A.  653;  Parody  v.  Chicago  etc.  R.  Co.,  15  Fed.  205,  5  Mc- 
Crary,  38.  As  to  what  should  be  considered  a  reasonable  time  is 
a  question  difficult  of  solution,  and  on  this  point  there  is  not  perfect 
harmony  of  opinion.  By  some  it  is  held  to  be  the  time  in  which 
the  master  could  reasonably  make  the  promised  repairs:  Illinois  Steel 
Co.  V.  Mann,  107  111.  200,  62  Am.  St.  Rep.  370,  48  N.  E.  417,  40  L.  R. 
A.  781;  Donley  v.  Dougherty,  174  111.  582,  51  N.  E.  714;  Gunning 
System  v.  Lapointe,  212  111.  274,  72  N.  E.  393;  Parker  v.  Drakes- 
boro  C.  C.  &  M.  Co.,  29  Ky.  Law  Rep.  825,  96  S.  W.  575;  Detroit 
Crude  Oil  Co.  v.  Grable,  94  Fed.  73,  36  C.  C.  A.  94.  But  in  Shear- 
man and  Redfield  on  Negligence,  fourth  edition,  section  215,  it  is 
announced  that  the  servant  can  remain  for  any  period  which  will 
not  preclude  the  reasonable  expectation  that  the  promise  will  be  kept, 
and  this  doctrine  finds  support  in  Weber  Wagon  Co.  v.  Kehl,  139 
111.  644,  29  N.  E.  714;  McFarlan  Carriage  Co.  v.  Potter  (Ind.),  52 
N.  E.  209;  McDowell  v.  Chesapeake  etc.  R.  Co.  (Ky.),  8  S.  W. 
871;  Stephenson  v.  Duncan,  73  Wis.  404,  9  Am.  St.  Rep.  806,  41  N. 
W.  337;  Hough  v.  Texas  etc.  R.  Co.,  100  U.  S.  213,  25  L.  ed.  612. 
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Other  cases  hold  that  what  may  be  a  reasonable  time  depends  upon 
the  circumstances  of  each  particular  case  and  is  therefore  a  ques 
tion  for  the  jury:  Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am. 
Eep.  425;  Weber  Wagon  Co.  v.  Kehl,  139  111.  644,  29  N.  E.  714: 
Daugherty  v.  Midland  Steel  Co.,  23  Ind.  App.  78,  53  N.  E.  844; 
Belair  v.  Chicago  etc.  E.  Co.,  43  Iowa,  662;  Huggard  v.  Glucose 
Sugar  Eefining  Co.,  132  Iowa,  724,  109  N.  W.  475;  Smith  v.  E.  W. 
Backus  Lumber  Co.,  64  Minn.  447,  67  N.  W.  358;  Anderson  v.  North 
Pacific  Lumber  Co.,  21  Or.  281,  28  Pac.  5;  Curran  v.  A.  H.  Stange 
Co.,  98  Wis.  598,  74  N.  W.  377. 

rv.    Imminence  of  Danger  as  Affecting  Bule. 

If  the  danger  which  the  master  has  promised  to  remove  is  so 
obvious  that  no  ordinarily  prudent  man  would  continue  in  the  ser- 
vice until  the  promise  had  been  fulfilled,  the  servant  is  guilty  of 
contributory  negligence  and  the  master  relieved  from  liability:  St. 
Louis  etc.  E.  Co.  v.  Kelton,  55  Ark.  483,  18  S.  W.  933;  King-Eyder 
Lumber  Co.  v,  Cochran,  71  Ark.  55,  70  S.  W.  606;  Illinois  Central 
E.  Co.  v.  Weiland,  67  HI.  App.  332;  Illinois  Central  E.  Co.  v.  North, 
97  HI.  App.  124;  City  of  Kinmundy  v.  Anderson,  103  111.  App.  457; 
Indianapolis  etc.  E.  Co.  v.  Watson,  114  Ind.  20,  5  Am.  St.  Eep.  578, 
14  N.  E.  721,  15  N.  E.  824;  Crum  v.  North  Vernon  Pump  etc.  Co., 
34  Ind.  App.  253,  72  N.  E.  193  (affirmed  in  163  Ind.  596,  72  N. 
E.  587);  Southern  Kansas  E.  Co.  v.  Croker,  41  Kan.  747,  13  Am. 
St.  Eep.  320,  21  Pac.  785;  Atchison  etc.  E.  Co.  v.  Midgett,  1  Kan. 
App.  138,  40  Pac.  995;  Shemwell  v.  Owensboro  etc.  E.  Co.,  117  Ky. 
556,  78  S.  W.  448;  Louisville  Hotel  Co.  v.  Kaltenbrun,  26  Ky. 
Law  Eep.  669,  82  S.  W.  378;  Conley  v.  American  Express  Co.,  87 
Me.  352,  32  Atl.  965;  Ford  v.  Fitchburg  E.  E.  Co.  110  Mass.  240. 
14  Am.  Eep.  598;  Shackleton  v.  Manistee  etc.  E.  Co.,  107  Mich.  16,  64 
N.  W.  728;  note  to  Bass  v.  Northern  P.  E.  E.  Co.,  33  Am.  St.  Eep. 
766;  Eothenberger  v.  Northwestern  Consol.  Milling  Co.,  57  Minn 
461,  59  N.  W.  531;  Francis  v,  Kansas  City  etc.  E.  Co.,  127  Mo.  658, 
88  S.  W.  842,  30  S.  W.  129;  McAndrews  v.  Montana  Union  E.  Co.,  15 
Mont.  290,  39  Pac.  85;  Spencer  v.  Worthington,  44  App.  Div.  (N. 
y.)  496,  60  N.  Y.  Supp,  873;  Pick  v.  Jackson,  3  Pa.  Super.  Ct.  378; 
Mayott  v.  Norcross,  24  E.  I.  187,  52  Atl.  894;  Eardman  v.  Illinois 
Steel  Co.,  95  Wis.  6,  60  Am.  St.  Eep.  66,  69  N.  W.  993;  Gowcn  v. 
Harley,  56  Fed  973,  6  C.  C.  A.  190;  Musscr-Sauntry  Land  etc.  Co. 
V.  Brown,  126  Fed.  141,  61  C.  C.  A;  207;  Smith  v.  Do  well,  3  Fost. 
&    F.    238. 

The  rule  that  an  employ6  assumes  the  risk  if  he  continues  in  tho 
service,  relying  upon  the  master's  promise  to  repair,  when  the  dan- 
ger is  obvious,  is  well  expressed  in  Eardman  v.  Illinois  Steel  Co., 
95  Wis.  6,  60  Am.  St.  Eep.  66,  69  N.  W.  993.  "The  doctrine  that 
an  employe  can  rely  upon  the  master's  promise  to  repair  within 
a  reasonable  time,  to  rebut  a  charge  that  such  employ6  assumed  the 
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risk,  is  by  no  means  without  limitation.  If  the  risk  is  so  obvious 
and  immediate  that  serious  injury  may  probably  result  from  a  con- 
tinuance of  the  work,  then  the  doctrine  that  the  employ6  can  pro- 
ceed, relying  upon  the  promise  to  repair  or  to  remove  the  danger, 
•does  not  apply.  This  exception  to  the  exception,  if  we  may  call 
it  such,  is  supported  by  several  good  reasons,  among  which  are  that 
it  is  not  consistent  with  reasonable  prudence  for  one  to  submit  him- 
self voluntarily  to  imminent  danger  of  probable  immediate  serious 
injury,  relying  upon  a  mere  promise  on  the  part  of  anybody  that  such 
danger  would  be  removed  after  a  time;  and  further,  that  when  such 
danger  exists,  there  is  no  such  thing  as  a  reasonable  time  to  repair, 
other  than  presently  and  before  the  work  proceeds  further.  To  be 
sure,  there  are  respectable  authorities  that  go  so  far  as  to  hold  that 
a  promise  by  the  employer  to  repair  relieves  the  employ^  of  the 
i-onsequences  of  the  risk,  though  the  danger  be  constant,  immediate, 
and  serious;  but  the  weight  of  authority  and  the  doctrine  of  this 
■court  are  the  other  way.  The  true  rule  is  well  stated  in  the  opinion 
by  Mr.  Justice  Elliott  in  Indianapolis  etc.  B.  R.  Co.  v.  Watson,  114 
Ind.  20,  5  Am.  St.  Eep.  578,  14  N.  E.  721,  15  N.  E.  824,  as  follows- 
^If  the  services  cannot  be  continued  without  constant  and  immediate 
danger,  and  the  danger  and  its  character  are  fully  known  to  the  em- 
ploye, he  assumes  the  risk  if  he  continues  the  employment.'  Discuss- 
ing the  subject,  Justice  Elliott  says  further,  in  effect,  it  is  a  fun- 
damental principle  in  this  branch  of  jurisprudence  that  one  who 
voluntarily  incurs  a  known  and  immediate  danger  is  guilty  of 
contributory  negligence,  and  we  are  unable  to  see  why  a  promise 
should  relieve  a  party  from  his  own  contributory  fault.  If  the  dan- 
ger is  not  great  and  constant,  then  such  promise  may  well  be  deemed 
to  relieve  him;  but  when  it  is  great  and  immediate,  and  of  such  a 
nature  that  a  prudent  man  would  not  ordinarily  incur  it,  a  promise 
does  not  nullify  or  excuse  the  contributory  negligence." 


OWEN  V.  CRmiBAUGH. 

[228  111.   380,  81   N.   E.   1044.] 

WILLS — Testamentary  Capacity — Belief  In  Spiritualism. — If  a 
person  is  sane  on  all  other  subjects,  he  cannot  be  pronounced  incom- 
petent to  make  a  will  because  he  was  an  ultraist  regarding  the  doc- 
trines embraced  in  the  articles  of  faith  of  a  spiritualistic  association, 
and  there  is  no  evidence  of  any  insane  delusion  on  his  part  which 
cannot  be  accounted  for  by  reason  of  his  belief  in  spiritualism,  (pp. 
447,  456,  463.) 

WILLS — Testamentary  Capacity. — ^Any  Mere  Mental  Aberra- 
tions Resulting  in  the  Subnormal  Exercises  of  the  Faculties  which  do 
not  result  in  such  impairment  of  the  reason,  judgment  or  memory  as  to 
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render  the  testator  unable  to  understand  the  business  of  making  a  will 
and  the  eflfect  of  the  disposition  to  be  made  of  his  property  will  not 
vitiate  the  will.     (p.  457.) 

WILLS. — An  Insane  Delusion  must  be  Such  an  Aberration  as 
Irdicates  an  unsound  and  deranged  condition  of  the  mental  faculties  as 
distinguished  from  the  mere  belief  in  the  existence  or  nonexistence  of 
certain  supposed  facts  or  phenomena  based  upon  some  sort  of  evidence. 
A  belief  which  results  from  a  process  of  reasoning  from  evidence,  how- 
ever imperfect  the  process  may  be  or  illogical  the  conclusion,  is  not  in- 
sane delusion,     (p.  458.) 

WILLS. — ^An  Insane  Delusion  is  not  Established  when  the  court 
is  able  to  understand  how  a  person,  situated  as  the  testator  was,  might 
have  believed  all  that  the  evidence  shows  he  did  believe,  and  still 
have  been  in  the  full  possession  of  his  senses,     (p.  458.) 

WILLS. — A  Belief  in  Spiritualism  cannot  be  held  to  be  an  in- 
sane delusion,     (p.  458.) 

WILLS. — ^A  Testator  cannot  be  Held  to  Have  Had  an  Insane 
Delusion,  Because  He  Believed  that  the  death  of  his  child  had  been 
caused  by  certain  of  his  relatives  through  their  taking  away  a  cow 
and  rendering  it  necessary  for  the  child  to  be  fed  upon  the  milk  of 
another  cow,  if,  as  a  matter  of  fact,  they  did  take  away  the  cow,  and 
the  child  subsequently  sickened  and  died,  though  it  further  appears 
he  believed  that  the  facts  relating  to  the  death  of  the  child  had  been 
revealed  to  him  by  a  spiritual  communication,     (pp.  461,  462.) 

WILLS — Insane  Delusions. — A  Testator's  Belief  that  He  was 
Saved  from  Harm  on  Several  Occasions  by  a  Guiding  Spirit  does  not 
establish  insane  delusions  on  his  part,  disabling  him  from  making  a 
will,  if  the  circumstances  of  his  having  been  in  danger,  and  having 
escaped  therefrom,  without  injury,  were  real,  and  if  any  delusion  ex- 
isted, it  was  only  in  accounting  for  his  preservation,     (p.  462.) 

WILLS — Insane  Delusion  Respecting  Spiritualism. — A  belief  on 
the  part  of  the  testator  that  the  spirit  of  his  deceased  son  and  that  of 
other  deceased  friends  held  communication  with  him  and  also  a  belief 
in  spiritualistic  photography  did  not  show  any  departure  from  the 
usually  accepted  belief  of  spiritualistic  organizations,  and  hence  is  not 
evidence  of  an  insane  delusion,     (pp.  463,  464.) 

WILLS — Insane  Delusions — Evidence  of  Physicians  as  to  the 
Effect  of  a  Belief  in  Spiritualism. — The  testimony  of  physicians  that 
if  the  testator  believed  in  spiritualism  as  set  out  in  the  hypothetical 
questions  addressed  to  them,  he  was  insane,  amounts  to  no  more  than 
their  statement  that  persons  who  believe  in  spiritualism  are  insane, 
and  does  not  support  a  verdict  setting  aside  a  will  on  account  of  the 
insanity  of  the  testator,     (pp.  465,  466.) 

Fifer  &  Fifer,  Welty,  Sterling  &  Whilmore  and  Barry  & 
Morrissey,  for  the  appellant. 

Stone  &  Oglevee,  De  Afange  &  Iloblit,  Beach,  Hodnett  & 
Trapp,  E.  D.  Riddle  and  J.  F.  Bishop,  for  the  appellees. 

»»*  VICKERS,  J.  This  is  a  bill  in  chancery  brought  by 
certain  nephews  and  nieces  of  James  T.  Crumbaugh  to  set 
aside  his  will  on  the  grounds  of  undue  influence  and  want  of 
testamentary  capacity.  Wesley  M.  Owen,  as  executor,  and 
others  were  made  defendants.     An  issue  at  law  was  tried  by 
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a  jury,  resulting  in  a  verdict  finding  that  the  instrument  in 
question  was  not  the  will  of  the  testator.  At  the  close  of  all 
the  evidence  a  motion  was  made,  accompanied  by  an  instruc- 
tion to  that  effect,  to  direct  a  verdict  for  proponents.  This 
motion  was  overruled  and  the  instruction  refused.  From  a 
decree  setting  aside  the  will  and  probate  thereof  the  executor 
appeals  to  this  court. 

The  testator  was  born  January  28,  1832,  and  died  April 
3,  1905,  leaving  his  widow,  Elizabeth  J.  Crumbaugh,  surviv- 
ing him.  He  left  no  children  or  descendants  of  children. 
One  brother  and  three  sisters  and  certain  nephews  and 
nieces  were  his  only  surviving  heirs  at  law.  His  widow  died 
since  the  commencement  of  this  suit.  The  testator  resided 
on  a  farm  in  McLean  county,  Illinois,  practically^  all  of  his 
life,  until  the  year  1883,  when  he  moved  to  the  city  of  Le- 
roy,  in  said  county,  where  he  resided  until  his  death.  He  was 
the  owner  of  thirteen  hundred  acres  of  valuable  farm  land 
in  ]\IcLean  county,  a  number  of  town  lots  in  the  city  of  Le- 
roy  and  a  considerable  amount  of  personal  property.  His 
entire  estate  is  estimated  at  about  $250,000.  After  moving 
to  Leroy  the  testator  engaged  in  the  banking  business  with 
his  brother.  After  his  brother's  death  the  private  bank  was 
reorganized  as  a  national  bank,  and  testator  became  ***  the 
vice-president  and  a  member  of  the  loaning  committee,  and 
performed  the  duties  of  those  offices  until  his  death.  About 
thirty  years  prior  to  the  death  of  the  testator  his  only  child, 
a  boy,  was  born,  who  lived  but  six  weeks.  By  the  will 
the  testator  devised  $1,000  to  his  brother,  Daniel  T.  Crum- 
baugh, and  $1,000  each  to  Caroline  Rogers,  Martha  Bartlett 
and  Nancy  Hamilton,  sisters  of  the  testator.  In  addition  to 
these  legacies  about  $2,000  was  distributed  in  small  amounts 
among  certain  of  his  other  more  distant  relatives.  Some  of 
his  remote  relatives  were  not  given  anything.  As  bearing 
upon  the  omission  of  the  testator  to  make  provision  for  all 
of  his  relatives  the  following  excerpt  from  the  will  is  per- 
tinent: 

"  (5th.)  Fifth — Again  I  mention  that  I  have  herein  made 
bequests  to  only  a  portion  of  my  relation,  and  be  it  under- 
stood that  I  have  not  forgotten  the  name  or  relationship  of 
any,  but  that  I  have  given  every  one  of  such  relation  as  I 
care  to  do  and  whom  I  feel  I  should,  and  those  whom  I 
have  not  mentioned  I  most  emphatically  feel  are  not  entitled 
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to  anything  from  my  estate.  As  they  are  not  named  by  me 
I  do  will  that  they  receive  nothing. ' ' 

To  his  wife  the  testator  devised  the  rents,  income  and  profits 
of  all  of  his  property,  of  every  kind  and  character,  for  her 
natural  life,  not  otherwise  specifically  devised,  and  in  addi- 
tion she  was  given  about  two  hundred  acres  of  farm  land  in 
fee,  and  he  made  her  the  residuary  legatee  of  all  his  undis- 
posed of  property,  of  every  kind  and  character.  By  the 
eighth  clause  of  the  testator's  will  he  disposes  of  the  greater 
portion  of  his  estate,  as  follows: 

"(8th.)  Eighth — Be  it  now  understood  that  the  property 
now  possessed  by  my  wife  and  I,  was  made,  secured  and 
accumulated  by  the  application  of  hard  labor  and  economy, 
and  I  know  that  the  public  is  aware  that  my  relatives  aided 
me  but  very  little  and  that  I  have  been  necessitated  to  help 
thpm  far  more  than  they  have  assisted  me,  so  in  the  light  of 
my  desire,  and  with  the  warm  approval  of  my  beloved 
^*®  wife,  I  now  give,  will  and  bequeath  to  Wesley  M.  Owen; 
of  Leroy,  Illinois,  to  A.  L.  Coffey,  of  Leroy,  Illinois,  to  Clay 
West,  of  Leroy,  Illinois,  to  F.  L.  Horine,  of  Monarch,  Illinois, 
and  to  James  Loar  Bonnett,  of  Bloomington,  Illinois,  *in 
trust, '  as  trustees,  and  their  successors  in  office,  to  be  named  as 
hereinafter  provided,  and  to  be  held  in  trust  forever  and  for- 
ever and  under  the  following  conditions  and  restrictions,  sub- 
ject, however,  to  the  life  estate  of  my  wife,  as  hereinafter  pro- 
vided, my  home  and  prairie  farm  in  West  township,  also  the 
Thomas  L.  Wiley  farm,  now  held  by  me  under  contract  of 
purchase  and  which  I  shall  receive  by  deed  on  March  1, 
1902,  and  all  of  which  land  is  more  particularly  described  as 
follows,  to  wit:  Section  eighteen  (18)  and  the  south  half  of 
section  seven  (7),  town  22,  north,  range  5,  east,  in  West 
township,  also  the  east  half  of  the  east  half  of  section  thirteen 
(13),  township  twenty-two  (22),  north,  range  four  (4),  east, 
in  Empire  township,  all  in  McLean  county,  Illinois,  which  in- 
cludes about  eleven  hundred  (1100)  acres,  to  the  same  more  or 
less.  Now  be  it  understood  that  I  do  give,  will  and  be((ueath 
the  same  to  such  above  named  five  people,  and  their  successor 
in  office,  'in  trust'  as  'trustees,'  and  to  be  so  'held  in  trust'  by 
them  forever  and  forever,  under  the  following  conditions  and 
restrictions  and  for  the  purposes  hereinafter  named  and  men- 
tioned: That  is,  I  first  will  and  direct  that  my  wife  shall 
have  all  the  rents  and  profits  of  the  above  mentioned  real 
estate  during  the  time  of  her  natural  life,  the  same  to  be 
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collected  and  paid  her  by  my  executor,  but  at  her  death,  or 
in  the  event  of  her  death  before  mine,  then  it  is  my  will 
and  the  desire  of  my  wife  that  such  above  mentioned  real 
estate  of  eleven  hundred  acres  (1100)  shall  go  to  and  be  held 
by  said  trustees  and  their  successors  *in  trust.'  for  the  pur- 
poses herein  named ;  that  is,  as  soon  as  there  shall  accumulate 
in  their  hands  sufficient  money,  I  direct  that  there  be  built 
on  lots  1,  2,  3,  4,  5  and  6,  of  block  135,  Wood  &  Conkling's 
addition  to  Leroy,  Illinois,  being  the  vacant  property  just 
**''  east  of  my  residence  and  which  I  purchased  from  the 
Collins  heirs,  a  spiritualist  church  and  a  public  library  for 
the  use  of  the  public,  without  any  restrictions,  and  in  which 
any  indivdual,  of  either  sex  or  color,  may  worship  or  enjoy 
the  librarj' ;  said  spiritualist  church  shall  be  of  modern  design,, 
so  built  that  it  shall  face  with  its  main  entrance  to  the  west, 
and  shall  have  in  addition  to  the  church  auditorium  a  Sunday 
school  room;  that  said  trustees  shall  secure,  from  time  to- 
time,  some  spiritualist  minister  or  lecturer,  and  which  min- 
ister or  lecturer  shall  be  under  the  charge  and  direction  of 
said  trustees,  but  it  is  my  desire  that  said  trustees  endeavor 
to  have  regular  spiritual  services  in  said  church,  and  that 
such  minister  or  lecturer  be  one  who  shall  exert  every  means, 
to  promote  the  gospel  and  who  is  in  sympathy  with  the  spirit- 
ualist organization;  that  such  church  shall  be  known  as  the 
'J.  T.  and  B.  J.  Crumbaugh  Spiritualist  Church,'  and 
should  the  time  ever  come  when  there  should  be  no  spiritual- 
ists in  Leroy  or  vicinity,  then  such  church  and  Sunday  school 
room  shall  be  used  for  such  church  purposes  as  said  trustees 
or  their  successors  may  desire  and  decide,  but  in  no  event  and 
under  no  circumstances  shall  such  church  building  be  used 
for  any  other  purpose  than  a  meeting  house  for  the  spirit- 
ualists, whenever  there  shall  be  any  to  attend  or  those  who  de- 
sire such  meeting.  It  is  my  further  will,  and  I  do  so  direct, 
that  there  be  constructed  after  but  in  addition  to  such  spir- 
itualist church,  and  on  a  sitte  just  east  of  such  church,  and' 
in  which  there  shall  be  erected  a  tablet  or  memorial  bearing 
a  suitable  testimony  to  my  dear  beloved  wife  and  I,  a  free 
and  public  library;  that  such  building  shall  be  built  of  modern 
design  and  to  and  in  connection  with  such  church,  but  shall 
be  just  east  of  the  church  and  shall  face  or  front  to  the  north : 
that  is,  the  church  entrance  shall  be  to  the  west  or  on  Pearl 
street,  while  the  library  entrance  shall  be  to  the  north  and  on 
Center  street.     The  said  library  building,  when  completed^ 
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shall  be  equipped  and  furnished  with  such  boolcs,  literary 
works,  papers  and  letters  as  will  *®®  best  promote  and  ad^ 
vance  good  society  ajid  make  men  better,  morally  and  intel- 
lectually; that  such  public  library  shall  be  known  as  th& 
*J.  T.  and  E.  J.  Crumbaugh  Public  Library,'  and  shall  be 
under  the  entire  control  and  management  of  said  above-named 
trustees  and  their  successors  in  office;  that  said  trustees 
shall  compile  and  publish  such  rules  as  will  be  necessary,  from 
time  to  time,  in  the  use  and  care  of  the  books,  etc.,  and 
shall  at  all  times  and  under  every  circumstance  make  it 
easy  and  pleasant  for  the  poor  children  of  Leroy  to  see  and 
use  such  library.  Now,  to  the  end  that  such  spiritualist 
church,  to  be  known  as  the  *J.  T.  and  E.  J.  Crumbaugh 
Spiritualist  Church,'  be  built  and  endowed,  and  to  the  end 
that  such  public  library,  to  be  known  as  the  *J.  T.  and  E. 
J,  Crumbaugh  Public  Library,'  be  built  and  endowed,  I  do  so. 
will,  give  and  bequeath  to  said  above-named  trustees,  and  their 
successors  in  office,  all  the  land  and  real  estate  (1100a.)  men- 
tioned as  being  situated  in  section  7  and  18  of  town  22,  north 
range  5,  east,  and  section  13,  town  22,  north,  range  4,  east, 
McLean  county,  Illinois,  to  be  held  by  them  in  trust  forever 
and  forever,  (subject  to  the  life  estate  of  my  wife),  for  said 
purposes  above  mentioned.  Now,  be  it  further  understood, 
that  at  no  time  and  under  no  circumstances  can  such  trus- 
tees, their  successors  or  any  one,  sell,  convey  or  mortgage 
any  part  or  portion  of  such  above  described  tract  of  eleven 
hundred  acres,  but  that  the  same  shall  be  held  by  said  trustees 
and  their  successors  in  office  *in  trust'  for  the  purpose  of 
building  said  church  and  public  library.  It  is  my  further 
desire,  and  I  do  so  will,  give  and  bequeath  for  the  purpose 
of  selecting  and  naming  the  site  of  such  J.  T.  and  E.  J. 
Crumbaugh  Spiritualist  Church  and  the  J.  T.  and  E.  J. 
Crumbaugh  Public  Library,  lots  1,  2,  3,  4,  5  and  6,  block 
135,  Wood  &  Conkling's  addition  to  Leroy,  Illinois,  to  the  said 
Wesley  M.  Owen,  A.  L.  Coffey,  Clay  West,  F.  L,  Horine  and 
James  Loar  Bonnett,  trustees,  and  their  successors  in  office, 
as  hereinafter  named,  to  be  held  in  trust  forever  and  forever, 
and  on  which  to  build  ^®®  said  church  and  library.  It  is 
further  my  will  and  desire  that  the  said  trustees  and  their 
successors  use  all  honorable  means  in  renting  and  keeping  in 
repair  all  said  real  estate,  taking  charge  of  the  same  at  the 
death  of  my  wife,  or  in  the  event  of  her  death  before  mine, 
then  at  my  death,  and  whenever  there  shall  accumulate  in 
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their  hands  sufficient  sums,  they  shall  erect  a  church  building 
first,  and  provide  the  same  with  a  minister  or  lecturer,  and 
subsequently,  and  so  soon  as  accumulations  will  warrant,  erect 
and  furnish  said  library:  Provided,  that  should  I  during 
my  life,  or  after  my  death  my  wife,  erect  said  church  build- 
ing on  said  lots,  then  and  in  that  event  there  shall  be  added 
and  constructed  such  additions  as  will  be  necessary  to  meet 
the  terms  and  provisions  of  this  my  last  will  and  testament. 
It  is  here  further  provided  that  said  trustees  shall  formulate, 
compile  and  publish  on  the  first  day  of  June  each  and  every 
year  after  taking  charge  of  such  property,  a  full  and  com- 
plete report,  showing  the  aggregate  amounts  of  rents  received, 
from  whom,  and  the  expenses  incurred  in  renting,  taxes,  in- 
surance, etc.,  and  all  receipts  and  disbursements  of  said  J.  T. 
and  E.  J.  Crumbaugh  Spiritualist  Church  and  J.  T.  and  E. 
J.  Crumbaugh  Public  Library,  which  report  shall  be  pub- 
lished in  a  Leroy  paper,  a  copy  filed  with  the  city  clerk  of 
said  city  of  Leroy,  Illinois ;  that  the  books  and  records  of  such 
church  and  library  shall  be  at  all  times  open  to  public  inspec- 
tion, and  no  trustee  shall  prevent  anyone  from  making  all  rea- 
sonable investigation  as  to  the  disposition  made  of  any  moneys. 
Said  trustees  shall  have  the  right  to  make  all  rules  and  regula- 
tions necessary  for  the  use  and  control  of  the  church  and  li- 
brary: Provided,  the  rules  of  said  church  shall  conform  and 
be  in  sympathy  with  the  rules  and  regulations  of  the  national 
organization  of  spiritualists,  and  no  rule  for  church  or  library 
shall  defeat  the  end  that  all  who  desire  and  have  honest 
intentions  may  enjoy  the  virtue  of  worship  or  the  pleasure 
of  library  work.  It  is  my  further  will  that  when  such  spir- 
itualist church  shall  have  been  ^^^  erected,  with  Sunday 
school  room,  and  said  public  library  shall  have  been  erected 
and  equipped,  then  such  rents  shall  be  applied  to  the  care 
of  farm,  the  enlargement  of  church  or  the  enlargement  of 
library,  but  in  no  way  shall  it  be  used  to  defeat  the  desire 
that  said  rents  endow  and  forever  maintain  said  church  and 
library.  It  is  further  provided  that  said  Wesley  M.  Owen, 
A.  L.  Coffey,  Clay  West,  F.  L.  Horine  and  James  Loar  Bon- 
nett,  trustees,  and  their  successors  in  office,  shall  hold  office 
during  their  residence  in  McLean  county  and  good  and  honest 
conduct,  and  for  life,  but  in  the  event  of  their  death,  removal 
from  county  or  resignation,  then  in  that  event  such  vacancy 
or  vacancies  shall  be  filled  by  the  pastor  of  such  J.  T.  and 
E.  J.  Crumbaugh  Spiritualist  Church,  the  superintendent  of 
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Sunday  school  of  the  J.  T.  and  E.  J,  Crumbaugh  Church  and 
the  mayor  of  the  city  of  Leroy,  Illinois,  being  in  all  three  (3) 
votes,  any  two  of  which  shall  be  sufficient  to  name  such  trus- 
tees, who  shall  then  be  duly  declared  elected  and  shall  have 
the  same  authority  as  if  named  by  me :  Provided,  that  in  the 
event  a  vacancy  or  vacancies  occur  in  said  trusteeship  at  a 
time  when  there  shall  be  no  pastor  or  superintendent  of  Sun- 
day school,  then  and  in  that  event  said  remaining  trustees 
shall  appoint  from  their  body  some  one  to  represent  such  pas- 
tor or  superintendent,  or  both,  and  such  person  or  persons 
so  selected,  together  with  said  mayor  of  the  city  of  Leroy, 
Illinois,  shall  by  a  majority  vote  of  such  committee  fill  said 
vacancy.  Be  it  understood  that  to  no  further  extent  than 
filling  said  vacancy  or  vacancies  in  said  trusteeship  shall  said 
mayor  of  Leroy,  Illinois,  or  the  pastor  or  superintendent  of 
said  church,  have  anything  to  say  or  do  in  the  construction, 
management  or  control  of  said  church  or  library,  said  manage- 
ment and  control  of  said  church  and  library,  as  well  as  the 
renting  and  care  of  such  real  estate,  to  be  exclusively  in  charge 
of  said  trustees  heretofore  named  and  their  successors  in 
office.  It  is  further  provided  that  said  trustees  and  their 
successors  shall  serve  in  such  capacity  without  ^®*  compensa- 
tion for  their  services  but  shall  be  allowed  actual  expenses 
incurred,  and  which  expense  shall  be  published  in  full  in 
the  report  made  on  the  first  day  of  June  of  each  and  every 
year. ' ' 

The  twelfth  clause  of  the  will  is  explanatory  of  the  above, 
and  is  as  follows: 

"  (12th.)  Twelfth— Now,  be  it  understood  that  I  do  hope 
it  will  never  be  questioned  but  that  I  have  been  in  my  right 
mind  and  natural  mind  in  the  making  of  this  my  last  will 
and  testament,  and  I  have  not  been  influenced  by  any  person 
or  spirits,  but  have  only  made  same  after  many  weeks  of 
study,  thought  and  consideration.  As  before  expressed,  I  have 
talked  and  conversed  freely  with  my  dear  wife,  and  she 
heartily  approves  and  with  me  desires  such  a  bequest  as  I  have 
made  for  the  purpose  of  establishing  ?nd  endowing  the  afore- 
said J.  T.  and  E.  J.  Crumbaugh  Spiritualist  Church  and 
J.  T.  and  E.  J.  Crumbaugh  Public  Library  in  Leroy,  Ill- 
inois, our  own  city  and  home  and  the  city  which  we  both 
love  so  dearly  and  whose  future  interests  we  have  so  at 
heart.  Our  property  has  all  been  made  l)y  us  in  our  efforts 
to  save  and  apply,  and  the  closing  joy  of  my  life  is  the 
Am.  St.  Kep.,  Vol.  119—29 
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ability  of  my  wife  and  I  to  leave  something  of  a  permanent 
nature  that  will  always  be  a  monument  in  Leroy  to  the  mem- 
ory of  my  dear  wife  and  I,  and  which  we  further  hope  will 
aid  many  to  seek  and  find  the  light  of  the  gospel  and  the 
beautiful  truths  uttered  by  the  Great  Letters  of  the  past." 

The  specific  grounds  upon  which  contestants  sought  to  set 
aside  the  will,  as  charged  in  their  bill,  are  as  follows: 

"That  the  said  James  T.  Crumbaugh,  at  the  time  of  exe- 
cuting the  said  instrument  in  writing  purporting  to  be  his 
last  will  and  testament,  was  of  advanced  age,  past  seventy 
years,  aflBicted  with  disease  and  was  not  of  sound  mind  and 
memory,  but,  on  the  contrary,  was  at  the  time  wholly  in- 
capable of  understanding  the  nature  and  effect  of  the  busi- 
ness in  which  he  was  engaged;  that  at  the  time  of  the  mak- 
ing of  said  will  the  said  James  T.  Crumbaugh  was  possessed 
^®*  of  an  insane  delusion  as  to  the  natural  objects  of  his 
bounty  and  the  object  upon  which  he  attempted  by  the  said 
alleged  will  to  confer  his  bounty;  that  he  was  insane  upon 
certain  religious  subjects,  and  that  this  insanity,  delusion  and 
unsoundness  of  mind  directly  affected  and  controlled  the  dis- 
tribution of  his  property  and  rendered  him  wholly  incapable 
of  making  any  just  and  proper  division  and  distribution  of 
his  estate,  and  that  such  insanity,  delusion  and  unsoundness 
of  mind  continued  until  the  time  of  his  death;  that  owing 
to  his  impaired  mind,  and  also  to  his  highly  excited  feel- 
ings in  matters  pertaining  to  spiritualism,  the  said  James 
T.  Crumbaugh  was  very  liable  to  be  unduly  influenced  by 
others,  and  that  his  mind  had  been  purposely  directed  and 
unduly  influenced  by  designing  persons,  to  wit,  Wesley  M, 
Owen,  Mrs.  Isaac  Pemberton,  Mrs,  Coolidge,  Bang  sisters, 
Mrs.  Elizabeth  J.  Crumbaugh,  and  various  other  persons 
and  spirits  whose  names  are  unknown,  to  make  such  a  dis- 
position of  his  property  as  he  actually  did  in  said  instrument 
of  writing,  so  that,  although  his  mind  had  become  so  im- 
paired as  to  incapacitate  him  to  make  a  will,  this  idea  of  mak- 
ing these  bequests  to  build  and  maintain  a  spiritualist  church 
and  library  and  leaving  his  nearest  kin  unprovided  for. 
remained  fixed  in  his  mind,  and  that  the  said  James  T.  Crura 
baugh  was  at  the  time  of  the  execution  of  said  instrument 
of  writing  under  improper  restraint  and  undue  influence  from 
the  undue  acts  and  fraudulent  practices  of  these  designing 
persons,  and  that  said  undue  acts  and  fraudulent  practices 
consisted  in  obtaining  control  of  the  mind  of  said  James  T. 
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drurabaugh  by  means  of  hypnotism,  mesmerism,  legerdemain, 
seances,  and  by  working  upon  the  already  disordered  mind 
of  the  said  James  T.  Crumbaugh  by  means  of  communica- 
tions from  the  supposed  spirits,  and  thus  directing  the  said 
disordered  mind,  over  which,  by  these  fraudulent  means,  they 
had  obtained  control,  in  such  a  way  as  to  cause  him  to  believe 
that  his  future  welfare  and  happiness  in  the  world  to  come 
depended  upon  his  disposing  of  ^^^  his  property  as  he  by  the 
said  supposed  will  did  attempt  to  dispose  of  it,  and  by  caus- 
ing him  to  believe  that  the  spirits  of  his  departed  friends 
and  relatives  ordered  him  to  so  dispose  of  his  property,  and 
particularly  that  'Bright  Eyes,'  the  spirit  of  his  dead  son, 
advised  and  requested  such  a  disposition  of  his  said  prop- 
erty, and  that  this  control  over  his  mind  was  secured  by  pre- 
tenses of  friendship  toward  the  said  James  T.  Crumbaugh 
and  by  obtaining  his  confidence,  to  the  end  that  by  and 
through  the  means  aforesaid  this  property  could  be  secured 
for  the  benefit  of  the  spiritualist  church  in  general  and  for 
the  benefit  of  these  same  designing  persons  who  expected  to 
profit  therefrom." 

The  issues  formed  by  appellant's  denial,  in  his  answer,  of 
all  that  is  material  of  the  foregoing  allegations  were  the 
questions  submitted  to  and  decided  by  the  jury.  So  far  as 
the  issue  of  undue  influence  is  concerned,  considered  separately 
from  the  alleged  delusions  of  the  testator  in  regard  to  spirit- 
ualism, but  little  need  be  said.  "While  the  contention  of  con- 
testants on  this  issue  is  not  abandoned,  still  the  evidence  in- 
troduced in  support  of  such  contention  is  so  meager  that  it 
cannot  be  seriously  contended  that  contestants'  position  on 
this  point  is  supported  to  such  extent  as  to  require  any  ex- 
tended notice  by  this  court.  It  is  apparent  from  the  method 
of  treatment  in  the  respective  briefs  of  the  parties  that  the 
controversy  in  regard  to  Crumbaugh 's  testamentary  capacity 
is  regarded  by  both  parties  as  the  paramount  and  controlling 
issue  in  this  case. 

Upon  behalf  of  contestants  some  twenty-four  lay  witnesses 
and  eight  physicians  were  introduced  and  testified  before  the 
jury  in  support  of  the  allegations  of  the  bill.  No  attempt  will 
be  made  to  set  out  the  evidence  of  the.se  several  witnesses 
in  detail.  No  necessity  exists  for  so  doing,  and  it  would  un- 
duly extend  this  opinion  if  such  course  were  pursued.  The 
nonexpert  witues.ses  testify,  generally,  to  a  personal  acquain 
tauce  with  the  testator  varying  from  a  lew  mouths  to  several 


452  American  State  Reports,  Vol.  119.       [Illinois, 

years,  and  most  of  them  also  say  that  ^®'*  they  had  conversed 
with  the  testator  on  the  subject  of  spiritualism,  and  many 
undertake  to  reproduce  the  substance  of  such  conversations, 
and  quite  a  number  of  the  witnesses  for  contestants  express 
the  opinion  that  the  testator  was  insane  on  the  subject  of  spir- 
itualism. From  the  body  of  the  testimony  of  the  nonexpert 
witnesses  a  number  of  facts  or  occurrences  are  brought  out 
upon  which  the  witnesses  base  their  opinions  of  insanity,  and 
which  form  the  basis  of  contestants'  most  serious  contention 
that  the  testator  did  not  possess  the  sound  mind  and  memory 
requisite  to  make  a  valid  will.  The  facts  testified  to  by  the 
witnesses  for  the  contestants  may  be  summarized  as  follows: 
The  testator  had  been  a  Universalist  in  his  religious  be- 
lief until  five  or  six  years  before  his  death.  His  wife  had 
been  a  spiritualist  for  many  years.  Prior  to  the  time  he  em- 
braced spiritualism  he  was  an  ardent  Universalist  and  very 
much  opposed  to  the  views  of  spiritualism  held  by  his  wife. 
His  views  underwent  a  complete  change  a  few  years  before  his 
death,  and  he  became  a  pronounced  and  enthusiastic  spiritual- 
ist. He  visited  distant  parts  of  the  country  to  attend  spirit- 
ual seances.  He  made  one  or  more  visits  to  Lillydale,  New 
York,  to  attend  a  spiritualism  seance  and  went  to  other  dis- 
tant points  for  the  same  purpose.  On  one  occasion,  when  he 
returned  from  Lillydale,  he  brought  a  picture  with  him  which 
he  said  was  the  picture  of  his  boy  that  had  died  some  thirty 
years  before,  and  also  a  flower  from  the  spirit  land  which  he 
claimed  had  been  given  him  by  his  son.  The  picture  repre- 
sented a  full  grown  young  man,  which  the  testator  said  was 
the  picture  of  his  son  who  had  grown  to  manhood  in  the  spirit 
land,  and  that  his  name  in  the  spirit  land  was  ''Bright  Eyes." 
The  testator  said  to  one  witness  that  Bright  Eyes  was  his 
spirit  guide  and  that  he  attended  him  and  kept  him  from 
harm.  The  testator  also  had  pictures,  which  he  had  procured 
at  these  seances,  of  persons  who  had  died  long  before,  and 
which  pictures  he  claimed  had  been  taken  from  the  appear- 
ance of  the  persons  at  the  spiritualist  seances.  ^^^  The  testa- 
tor also  had  a  picture,  made  in  the  same  way,  of  himself  in 
a  group  with  certain  deceased  persons.  It  is  also  shown  that 
the  testator  told  some  of  the  witnesses  that  Bright  Eyes  would 
come  to  his  room  at  night  and  bid  him  good-night;  that  his 
mother  appeared  to  him  and  implanted  a  kiss  on  his  cheek 
many  years  after  she  had  died.  It  was  also  shown  that  the 
testator  would  frequently  urge  the  witnesses  to  attend  spirit- 
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ual  meetings,  assuring  them  that  they  could  hold  communica- 
tions with  their  deceased  relatives.  It  is  testified  to,  also, 
that  on  one  occasion  when  the  testator  was  in  a  field  where 
the  witness  was  blowing  out  stumps  with  dynamite,  a  piece 
of  one  of  the  stumps  was  blown  in  such  a  way  that  it  would 
have  struck  the  deceased  if  he  had  not  moved  just  prior  to 
the  explosion ;  that  on  another  occasion  the  testator  fell  and 
his  head  came  near  striking  a  step,  and  that  on  another  oc- 
casion, when  the  testator  was  burning  brush,  his  feet  became 
entangled  in  the  brush  and  he  fell  and  came  near  falling  into 
the  fire.  In  relating  these  several  occurrences  the  testator 
would  ascribe  his  deliverance  from  the  impending  danger  to 
Bright  Eyes,  and  told  his  neighbors  and  friends  that  it  was 
Bright  Ej'^es  who  saved  him  on  these  occasions  from  being  in- 
jured. On  another  occasion  the  testator  visited  one  of  his 
relatives  for  the  purpose  of  obtaining  her  signature  to  some 
papers  which  he  desired  ,to  have  executed  in  furtherance  of 
an  adjustment  of  some  pending  litigation  between  certain 
relatives.  There  was  a  state  of  ill-feeling  between  the  wit- 
ness visited,  Mrs.  Sarver,  and  her  mother,  and  she  testified 
that  she  refused  to  sign  the  papers.  At  this  time  the  testa- 
tor urged  Mrs.  Sarver  to  forgive  her  mother  and  become 
reconciled  to  her,  and  said  that  he  had  forgiven  her  mother 
for  the  murder  of  his  child.  He  said  that  Mrs.  Sarver 's 
mother  and  her  husband,  who  was  a  brother  of  the  testator, 
had  killed  testator's  only  child  many  years  before;  that  the 
manner  in  which  they  had  become  responsible  for  the  death 
of  the  baby  was,  that  they  had  taken  a  cow  from  testator's 
premises  the  milk  of  which  ^®®  had  been  the  baby's  food,  and 
that  in  consequence  of  being  compelled  to  get  another  cow  and 
change  the  milk  the  baby  had  died.  The  testator  also  said 
that  the  cow  had  been  taken  away  from  him  in  his  absence 
and  without  his  consent,  and  that  he  would  have  been  glad 
to  have  bought  the  cow  and  paid  more  than  she  was  worth 
if  they  had  been  willing  to  leave  her-  with  him.  It  is  also 
testified  to  that  the  testator  said  that  he  had  received  a  com- 
munication from  the  spirit  land  explaining  the  circumstances 
concerning  the  death  of  a  neighbor's  child,  who  had  been 
burned  to  death  in  a  bam.  The  testator  said  that  the  child 
procured  matches  from  the  kitchen  and  went  to  the  hay-mow 
in  the  barn  and  buried  itself  in  the  hay  and  was  smothered 
to  death,  and  that  it  wa.s  not  burned  to  death,  as  its  parents 
had  supposed.     This  alleged  communication  seemed  to  comfort 
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the  bereaved  parents,  who  believed  the  child  had  been  burned 
aiive. 

The  foregoing  summary  of  alleged  spiritual  manifesta- 
tions embraces  substantially  all  that  is  testified  to  by  the 
nonexpert  witnesses  in  support  of  contestants'  bill.  The  evi- 
dence also  shows  that  the  testator  had  heart  disease,  and  that 
he  had  varicose  veins,  which  caused  one  of  his  legs  to  be  black 
from  the  knee  down,  and  that  he  claimed  he  was  receiving 
treatment  for  his  ailments  through  spiritual  agency,  and  that 
he  was  apparently  better,  at  times,  under  such  alleged  treat- 
ment; but  the  evidence  shows  that  if  he  received  any  relief 
at  all  it  was  only  temporary,  and  that  the  general  tendency 
was  a  decline  in  his  physical  condition  and  that  he  finally 
died  of  heart  disease.  It  is  shown  by  a  number  of  witnesses 
that  the  testator  would  cry  when  talking  about  his  deceased 
relations,  and  sometimes  when  witnesses  would  decline  to  at- 
tend spiritualist  meetings  he  would  manifest  similar  emotions. 
The  substance  of  the  foregoing  facts  and  conditions  was  em- 
braced in  a  hypothetical  question  to  contestants'  expert  wit- 
nesses, and  they  answered  that  in  their  opinion,  under  the 
facts  stated,  the  testator  was  insane  on  the  subject  of  spiritual- 
ism. 

^^"^  On  behalf  of  proponents  fifty-five  nonexpert  witnesses 
and  twelve  experts  testified.  The  nonexpert  witnesses  for  pro- 
ponents were  laborers,  mechanics,  farmers,  merchants,  minis- 
ters and  business  men,  who  had  known  the  testator  from 
periods  ranging  from  a  few  months  to  all  their  lives.  Many 
of  them  were  persons  who  had  transacted  various  kinds  of 
business  with  the  testator.  From  a  general  view  of  this  large 
mass  of  testimony  the  facts  are  brought  out  that  the  testator 
was  an  industrious,  economical  and  successful  business  man ; 
that  he  was  uniformly  methodical  and  careful  in  his  business 
habits;  that  he  attended  personally  to  the  leasing,  renting  and 
management  of  his  farms,  made  contracts  and  settlements 
with  his  tenants,  collected  anrd  marketed  his  rents  and  per- 
sonally managed  and  superintended  all  the  details  of  his  busi- 
ness; that  in  addition  to  looking  after  his  farming  interests  he 
was  actively  engaged  in  the  banking  business;  that  he  gave 
personal  attention  to  the  management  of  the  bank,  was  its 
vice-president  and  a  member  of  the  loaning  committee,  and 
that  he  actually  and  personally  participated  in  the  manage- 
ment of  the  affairs  of  the  bank  both  before  and  after  the 
execution  of  the  will  in  question.     These  witnesses  all  testify 
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that  the  testator  was  sane,  and  competent  to  transact  in- 
telligently and  understandingly  any  ordinary  business  affair. 
The  experts  who  testified  for  proponents  expressed  the  opin- 
ion that  the  testator  was  sane  at  the  time  he  made  his  will, 
in  answer  to  a  hypothetical  question  embodying,  in  substance, 
the  same  facts  included  in  the  question  propounded  to  con- 
testants' experts,  with  facts  added  which  were  developed  by 
proponents'  testimony.  Proponents  also  offered  in  evidence 
the  articles  of  faith  as  declared  in  the  constitution  and  by- 
laws of  the  Illinois  State  Spiritualist  Association,  as  follows: 

"First — We   believe  in   infinite  intelligence. 

* '  Second — We  believe  that  the  phenomena  of  nature,  physi- 
cal and  spiritual,  are  expressions  of  infinite  intelligence. 

398  "Third — We  affirm  that  correct  understanding  of  such 
expressions,  and  living  in  accordance  therewith,  constitute  the 
true  religion. 

"Fourth — We  afiirm  that  the  existence  and  personal  iden- 
tity of  individuals  continue  after  the  change  called  death. 

"Fifth — We  affirm  that  communication  with  the  so-called 
dead  is  a  fact,  scientifically  proven  by  the  phenomena  of  spir- 
itualism. 

"Sixth — We  ])elieve  that  the  highest  morality  is  contained 
in  the  Golden  Rule :  *  Whatsoever  ye  would  that  others  should 
do  unto  you  do  ye  unto  them.'  " 

Dr.  George  B.  Warne  testified  that  he  was  a  practicing 
physician  and  professor  in  Hahnemann  Medical  College  and 
engaged  in  the  general  practice  of  medicine;  that  he  was  a 
spiritualist,  and  had  been  for  twenty  years;  that  he  was  presi- 
dent of  the  Illinois  State  Spiritualist  Association  and  vice- 
president  of  the  National  Spiritualist  Association,  and  a  trus- 
tee of  both  corporations.  He  testified  that  it  was  a  part  of 
the  spiritualistic  creed,  believed  by  spiritualists,  that  spirits 
communicate  with  mortals  by  clairaudience — ^that  is,  clear 
hearing,  rapping,  moving  of  tables  or  moving  of  furniture, 
trumpet  seance,  materialization,  writing,  spirit  healing  and 
materialization  and  spirit  photography.  He  was  asked, 
"What  is  the  general  belief  of  spiritualists  in  regard  to  pro- 
gression after  death,  physically  and  mentally?"  This  ques- 
tion was  objected  to  and  the  objection  sustained. 

From  the  foregoing  statement  it  is  apparent  that  there  is 
utterly  no  foundation  upon  which  a  finding  of  general  in- 
sanity of  the  testator  can  rest.  In  fact,  it  is  conceded  by 
contestants  that  the  testator  was  sane  on  all  subjects  except 
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spiritualism.  Aside  from  this,  the  evidence  proves,  beyond 
a  reasonable  doubt,  that  in  all  the  relations  and  affairs  of 
life  the  testator  was  entirely  rational,  and  acted  with  that 
judgment,  prudence  and  foresight  usually  exercised  by  care- 
ful and  successful  business  men.  He  was  able  to  amass  a 
large  fortune  for  a  man  engaged  in  his  line  of  business,  and 
*®®  to  invest  and  manage  it  so  as  to  avoid  losses  and  preserve 
it  intact  until  the  day  of  his  dea^h.  The  only  basis  to  be 
found  in  this  record  for  questioning  the  testamentary  capacity 
of  the  testator  is  the  fact  that  the  testator  was  a  believer  in 
spiritualism  and  the  claim  that  this  belief  amounted  to  an 
insane  delusion,  under  the  influence  of  which  the  testator 
made  the  will  in  question.  It  must  be  admitted,  under  the 
proofs  here,  that  the  testator  was  an  ultraist  regarding  all  of 
the  doctrines  embraced  in  the  articles  of  faith  of  the  spirit- 
ualist association,  but  that  there  is  any  evidence  in  this  record 
of  insanity  or  insane  delusions  which  cannot  be  accounted 
for  by  reason  of  Crumbaugh's  belief  in  spiritualism  cannot 
be  maintained.  Under  the  law  of  Illinois  every  person  of 
requisite  age,  being  of  sound  mind  and  memory,  has  the  power 
to  devise  all  of  his  property  in  any  way  he  may  elect;  and 
when  the  validity  of  a  will  is  challenged  on  the  ground  that 
the  testator  did  not  possess  the  requisite  testamentary  capac- 
ity, the  ultimate  and  final  question  is,  Did  the  testator,  at  the 
time  when  the  instrument  was  executed,  possess  the  sound 
mind  and  memory  required  by  section  1  of  our  statute  of 
wills? 

Courts  and  text-writers  have  often  considered  the  ques- 
tion what  is  and  what  is  not  a  proper  test  of  testamentary 
capacity.  In  Campbell  v.  Campbell,  130  111.  466,  22  N. 
E.  620,  6  L.  R.  A.  167,  this  court,  after  an  extensive  review 
of  many  authorities  in  this  and  other  jurisdictions,  laid  down 
the  following  test:  "The  true  inquiry  in  every  case  therefore 
is,  Did  the  person  whose  testamentary  capacity  is  questioned, 
have,  at  the  time  of  making  his  will,  such  mind  and  memory 
as  enabled  him  to  understand  the  business  in  which  he  was 
then  engaged  and  the  effect  of  the  disposition  made  by  him 
of  his  property?  If  he  did,  he  was  possessed  of  the  sound 
mind  and  memory  required  by  the  statute ;  and  all  degrees  of 
impairment  of  the  mental  faculties,  or  dementia,  whether  se- 
nile or  produced  by  other  causes,  which  destroy  the  testamen- 
tary capacity,  will  disqualify,  whether  it  has  reached  the  stage 
of  absolute  imbecility  ^****  or  not."    Any  mere  mental  aberra- 
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tions  resulting  in  the  subnormal  exercise  of  the  faculties,  which 
do  not  result  in  such  impairment  of  the  reason,  judgment  and 
memory  as  to  render  a  testator  unable  to  understand  the 
business  of  making  a  will  and  the  effect  of  the  disposition  to 
be  made  of  his  property,  will  not  vitiate  the  will.  The  exist- 
ence of  delusions  or  delusional  insanity  is  recognized,  both 
by  scientists  and  legal  writers,  as  a  form  of  insanity  which, 
when  shown  to  have  existed  in  the  testator  at  the  time  the 
will  was  executed  and  to  have  controlled  its  execution,  will 
avoid  the  instrument.  The  existence  of  insane  delusions  on 
one  subject  is  not  incompatible  with  sanity  on  all  other  sub- 
jec^ts.  Contestants'  position  in  the  case  in  hand  is  that  the  tes- 
tator was  sane  on  all  subjects  except  spiritualism,  as  to  which 
it  is  contended  he  had  an  insane  delusion  within  the  legal 
meaning  of  those  terms,  and  that  the  will  in  question  was 
the  result  of  such  insane  delusion,  and  is  therefore  void.  It 
therefore  becomes  necessary  to  examine  with  some  particular- 
ity whether,  under  the  evidence,  such  contention  can  be  sus- 
tained. 

An  insane  delusion  which  will  render  the  sufferer  incapable 
of  making  a  will  is  difficult  to  define  with  exact  precision. 
A  delusion  is  said  to  be  a  belief  in  a  state  or  condition  of 
things  the  existence  of  which  no  rational  person  would  be- 
lieve: In  re  Forman,  54  Barb.  274;  Prather  v.  McClelland,  76 
Tex.  574,  13  S.  W.  543 ;  Schneider  v.  Manning,  121  111.  376, 
12  N.  E.  267.  A  delusion  has  also  been  defined  as  "a  spon- 
taneous conception  and  acceptance  as  a  fact  of  that  which 
has  no  real  existence  except  in  imagination  and  persistent 
adherence  to  it  against  all  evidence":  Smith  v.  Smith,  48 
N.  J.  Eq.  566,  25  Atl.  11 ;  Rush  v.  Megee,  36  Ind.  69 ;  Phila- 
delphia Trust  etc.  Co.  v.  Drinkhouse,  17  Phila.  23.  Again,  the 
same  definition,  in  substance,  is  given  in  Potter  v.  Jones,  20 
Or.  239,  25  Pac.  769,  12  L.  R.  A.  161,  as  follows:  "A  concep- 
tion that  originated  spontaneously  in  the  mind  without  evi- 
dence of  any  kind  to  support  it,  which  can  be  accounted 
*****  for  on  no  reasonable  hypothesis,  having  no  foundation 
in  reality  and  springing  from  a  disea.sed  or  morbid  condition 
of  the  mind."  Another  form  of  definition  conveying  sub- 
stantially the  same  meaning  is  given  in  iMiddleton  v.  Will 
iams,  45"^  N.  J.  Eq.  726,  17  Atl.  826,  4  L.  R.  A.  738,  and  is 
as  follows:  "If,  withoirt  evidence  of  any  kind,  a  testator 
imagines  or  conceives  something  to  exist  wliicli  does  not  exist 
in  fact,  and  which  no  rational  person  would,  in  the  absence 
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of  evidence,  believe  to  exist,  he  is  afflicted  with  an  insane  delu- 
sion." "Whenever  a  person  conceives  something  extravagant 
to  exist  which  has  no  existence  whatever  but  in  his  heated 
imagination,  and  is  incapable  of  being  permanently  reasoned 
out  of  that  conception,  he  is  under  an  insane  delusion  in  a 
peculiar,  half-tochnical  sense  of  the  term'.' :  MuUins  v.  Cottrell, 
41  Ikliss.  291 ;  Benoist  v.  Murrin,  58  Mo.  307 ;  Stanton  v.  Wea- 
thervvax,  16  Barb.  259.  A  person  who  believes  supposed  facts 
which  have  no  existence  except  in  his  perverted  imagination 
and  which  are  against  all  evidence  and  probability,  and  con- 
ducts himself,  however  logically,  upon  the  assumption  of  their 
existence,  is,  so  far  as  they  are  concerned,  under  an  insane 
delusion :  In  re  Shaw,  2  Redf .  107 ;  In  re  White,  121  N.  Y. 
406,  24  N.  E.  935. 

In  setting  out  these  various  definitions  we  do  not  do  so  with 
the  purpose  of  giving  our  approval  to  each  of  them,  but 
merely  to  show  the  different  forms  of  expression  that  courts 
have  used  to  express  the  legal  conception  of  an  insane  delu- 
sion. Whatever  form  of  words  is  chosen  to  express  the  legal 
meaning  of  an  insane  delusion,  it  is  clear,  under  all  of  the 
authorities,  that  it  must  be  such  an  aberration  as  indicates 
an  unsound  or  deranged  condition  of  the  mental  faculties 
as  distinguished  from  a  mere  belief  in  the  existence  or  non- 
existence of  certain  supposed  facts  or  phenomena  based  upon 
some  sort  of  evidence.  A  belief  which  results  from  a  process 
of  reasoning  from  evidence,  however  imperfect  the  process 
may  be  or  illogical  the  conclusion,  is  not  an  insane  delusion. 
An  insane  delusion  is  not  established  "****  when  the  court  is 
able  to  understand  how  a  person  situated  as  the  testator  was 
might  have  believed  all  that  the  evidence  shows  that  he  did 
believe  and  still  have  been  in  full  possession  of  his  senses. 
Thus,  where  the  testator  has  actual  grounds  for  the  suspicion 
of  the  existence  of  something  in  which  he  believes,  though  in 
fact  not  well  founded  and  disbelieved  by  others,  the  misap- 
prehension of  the  fact  is  not  a  matter  of  delusion  which  will 
invalidate  his  will:  Stackhouse  v.  Horton,  15  N.  J.  Eq.  202: 
Totter  V.  Jones,  20  Or.  239,  25  Pac.  769,  12  L.  R.  A.  161 ; 
IMartin  v.  Thayer,  37  W.  Va.  38,  16  S.  E.  489;  Mullins  v. 
Cottrell,  41  Miss.  291. 

The  case  of  Wait  v.  Westfall,  161  Ind.  648,  68  N.  E.  271, 
is  an  instructive  case  on  this  phase  of  the  doctrine  of  insane 
delusions.  There  the  testator  believed  that  he  could  locate 
hidden  treasure  by  means  of  a  small  metallic  ball  suspended 
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on  a  thread.  He  spent  a  great  deal  of  his  time  in  going  over 
the  fields  trying  to  locate  the  hidden  metallic  treasure,  and 
holes  were  dug  in  so  many  places  that  they  became  a  nuisance 
and  had  to  be  stopped.  It  was  shown  that  a  silver  dollar  hid 
under  the  carpet  in  a  room  could  be  located  by  the  peculiar 
vibrations  of  the  metallic  ball  when  it  was  suspended  over  the 
silver  dollar,  and  this  circumstance  offered  some  basis  for  the 
testator's  belief  that  he  could  locate  money  buried  in  the 
ground  by  the  same  means,  and  the  fact  that  there  was  this 
basis  for  the  testator's  belief,  however  erroneous  ox  mistaken 
the  conclusion  drawn  therefrom,  distinguished  the  belief  from 
an  insane  delusion.  It  is  true  that  the  bare  fact  that  the 
metallic  ball  would  indicate,  by  certain  vibratory  motions, 
where  a  silver  dollar  was,  might  be  by  most  persons  regarded 
as  a  very  trifling  circumstance  upon  which  to  predicate  a  belief 
that  one  could  find  treasure  hidden  in  the  earth  in  the  same 
way,  but  it  serves  to  show  that  the  belief  was  not  a  spon- 
taneous creation  of  a  deranged  mind.  The  following  excerpt 
of  the  opinion  of  Mr.  Justice  Hadley  in  this  case  is  pertinent 
to  the  question  now  under  consideration : 

403  <  <  What  tribunal  occupied  by  finite  beings  is  qualified  to 
adjudge  false,  asserted  forces  of  attraction  and  magnetism  or 
the  phenomena  of  mind,  because  incapable  of  demonstration, 
or  that  certain  supernatural  powers  and  influences  do  not 
exist  because  not  in  accord  with  an  assumed  standard  of  men- 
tal action  ?  In  all  the  ages  of  the  world  instruments  and  de- 
vices have  been  employed  in  locating  minerals  in  the  earth. 
The  fact  is  notorious  that  there  are  many  intelligent,  conserva- 
tive persons  who  claim  the  power  of  locating  water  in  the 
earth  by  means  of  a  forked  stick,  and  thousands  of  wells  lo- 
cated by  them  have  been  dug  and  are  still  being  dug.  It  is 
equally  a  matter  of  common  report  that  such  a  stick  will  point 
down\yard  at  particular  places  in  the  hands  of  some  men  and 
not  in  the  hands  of  others.  Many  scholars  and  successful 
business  men  sincerely  believe  in  spiritualism,  and  of  being 
able,  not  by  all  but  through  the  instrumentality  of  a  few  nat- 
urally qualified  persons  called  'mediums,'  to  converse  with 
and  be  advised  by  the  spirits  of  departed  friends,  and  believe 
they  recognize  the  voices  and  handwriting  of  the  dead.  Men- 
tal phenomena  are  as  various  as  the  hues  of  the  autumnal 
forest.  In  Chafin's  Will,  32  Wis.  557,  it  is  said:  'Dr.  Car- 
ver,  a  very  intelligent  medical  witness,  who  had  been  in  the 
western  mines,  testified:  I  have  seen  hundreds  of  men  in  the 
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mountains  who  came  there  on  dreams,  including  lawyers,  doc- 
tors and  priests.  Business  men  here  in  Monroe  have  been  and 
searched  for  minerals  under  the  direction  of  clairvoyants* 
Others  believe  in  Christian  science;  others  in  clairvoyance; 
othera  in  the  transmigration  of  souls,  and  others  in  witchcraft. 
To  afifirm  or  deny  the  truth  of  these  things  proves  nothing, 
and  demonstrates  the  individual  to  be  neither  a  sage  or  a  fool. 
"Who  shall  be  the  judge  whether  the  mind  that  accepts  or 
rejects  them  is  the  truly  sane  mind  ?  If  we  affirm  that  witches 
do  not  ride  broomsticks  and  practice  their  evil  arts  upon  us. 
and  that  there  are  no  witches,  then  we  have  Blackstone,  the 
father  of  our  common  law,  Chief  Justice  Mathew  ^®^  Hale, 
Coke,  Sir  Francis  Bacon,  Richard  Baxter,  John  Wesley,  Mar- 
tin Luther,  Cotton  Mather,  and  a  host  of  other  eminent  jur- 
ists and  savants,  against  us;  encyclopedias;  Nevin's  Witch- 
craft in  Salem  Village;  Upham's  Salem,  Witchcraft ;  Camp- 
bell's Lives  of  the  Chief  Justices,  volume  2.  Early  in  the 
history  of  our  jurisprudence  much  difficulty,  for  the  reason 
above  suggested,  was  experienced  by  the  courts  in  fixing  a 
standard  of  intellect  by  which  testamentary  capacity  could 
be  determined,  and  legislative  bodies  were  not  inclined  to  re- 
lieve the  courts  of  their  embarrassment.  For  instance,  our 
statute  for  more  than  a  half  century  has  provided  that  all 
persons,  except  infants  and  persons  of  unsound  mind,  may 
make  a  will.  Similar  statutes  have  long  prevailed  in  other 
states  of  the  Union  and  in  England.  In  construing  these 
statutes  the  courts  of  both  this  country  and  England  were  at 
first  disposed  to  hold  that  any  mind  possessed  of  an  eccentric- 
ity, aberration  or  erratic  trend,  such  as  amounted  to  an  insane 
delusion,  was  not  a  sound  mind  within  the  meaning  of  the  stat- 
ute and  hence  incapable.  This  doctrine  has  long  since  been 
repudiated  by  the  courts  of  England,  and  for  the  most  part, 
at  least,  by  the  courts  of  this  country — certainly  by  this 
state  since  Teegarden  v,  Lewis,  145  Ind.  98,  40  N.  E.  1047, 
44  N.  E.  9.  Under  the  law  as  now  settled,  capacity  is  not 
determined  by  what  one  believes  nor  by  the  character  of  the 
horrid  tales  he  can  tell.  The  test  is,  does  there  remain  in  the 
subject  an  untrammeled  intellect,  sufficiently  strong  and  ra- 
tional to  know  the  value  and  extent  of  his  property,  the  num- 
ber and  namas  of  those  who  are  the  natural  objects  of  his 
bounty,  their  deserts  with  reference  to  their  conduct  and 
treatment  toward  him,  and  memory  sufficient  to  carry  these 
things  in  mind  long  enough  to  have  his  will  prepared  and 
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executed:  See  cases  collected  in  Teegarden  v.  Lewis,  145  Ind. 
98,  40  N.  E.  1047,  44  N.  E.  9 ;  at  page  103,  145  Ind. ;  page 
1048,  40  N.  E." 

4»«  In  the  late  case  of  Scott  v.  Scott,  212  111.  597,  72  N.  E. 
708,  we  held  that  a  belief  in  Swedenborgianism  and  an  en- 
thasiasm  manifested  in  propagating  that  faith  furnish  no 
evidence  of  monomania,  insane  delusion  or  insanity.  There 
the  testator  devised  the  greater  portion  of  his  property  to  a 
corporation  which  was  organized  for  the  sole  object  of  print- 
ing, publishing  and  circulating  the  theological  works  and  writ- 
ings of  Emanuel  Swedenborg,  and  the  only  evidence  of  delu- 
sion was  the  belief  of  the  testator  in  the  teachings  of  the 
so-called  Swedenborgian  church.  In  disposing  of  the  conten- 
tion made  we  said  (page  603)  :  "The  great  majority  of  civil- 
ized human  beings  believe  in  the  existence  of  a  life  beyond 
the  grave.  Based  upon  that  belief,  many  religious  creeds, 
differing  widely,  have  been  established.  The  fact  that  an  in- 
dividual holds  any  particular  belief  in  regard  to  a  future  state 
of  existence  cannot,  of  itself,  be  evidence  of  an  insane  delu- 
sion or  monomania.  An  insane  delusion  is  a  belief  in  some- 
thing impossible  in  the  nature  of  things,  or  impossible  under 
the  circumstances  surrounding  the  afflicted  individual,  and 
which  refuses  to  yield  either  to  evidence  or  reason :  Riggs 
V.  American  H.  M.  Soc,  35  Hun,  656:  State  v.  Lewis,  20 
Nev.  333,  22  Pac.  241 ;  Rush  v.  Megee,  36  Ind.  80.  We  have 
heretofore  said  that  'insane  delusion  consists  in  the  belief  of 
facts  which  no  rational  person  would  have  believed':  Nice- 
wander  v.  Nicewander,  151  111.  156,  3  N.  E.  698 ;  Schneider  v. 
Manning,  121  111.  376,  12  N.  E.  267.  Such  a  delusion  does 
not  exist  unless  it  is  one  whose  fallacy  can  be  certainly  demon- 
strated, for  except  such  demonstration  can  be  made  it  cannot 
be  said  that  no  rational  person  would  entertain  the  belief. 
Consequently  no  creed  or  religious  belief,  in  so  far  as  it 
pertains  to  an  existence  after  death,  can  be  regarded  as  a  de- 
lusion, because  there  is  no  test  by  which  it  can  be  tried  and 
its  truth  or  falsity  demonstrated:  Gass'  Heirs  v.  Gass'  Exrs., 
3  Humph.  278;  Buchanan  v.  Pierie,  205  Pa.  123,  97  Am.  St. 
Kep.  725,  54  Atl.  583;  Orchardson  v.  Cofield,  171  lU.  14,  63 
Am.  St.  Rep.  211,  49  N.  E.  197,  40  L.  R.  A.  256." 

****"  Tested  by  the  rules  laid  down  in  the  foregoing  authori- 
ties, it  is  clear  that  the  testator  in  the  case  at  bar  was  not 
the  victim  of  an  insane  delusion,  within  the  meaning  of  the 
law.     In  the  light  of  these  authorities  let  us  examine  the 
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occurrences  which  contestants  rely  on  as  showing  that  the 
testator  was  controlled  by  an  insane  delusion.  Take,  for  ex- 
ample, the  fact  that  the  t&stator  said  that  his  brother  and 
sister  in  law  caused  the  death  of  his  only  child.  The  evidence 
explained  what  the  testator  meant.  The  child  was  being  fed 
from  the  milk  of  a  cow  belonging  to  the  testator's  brother. 
It  is  not  denied  that  the  owner  of  the  cow  took  it  away  from 
the  testator's  home  without  his  consent,  thereby  making  it 
necessarj-^  to  feed  the  child  upon  the  milk  of  another  cow.  It 
is  not  denied  that  the  child  sickened  and  died  after  the  change 
in  its  food.  "Who  should  say  that  there  was  no  evidence  what- 
ever for  the  charge  that  the  taking  away  of  the  cow  was  the 
cause  of  the  baby's  death?  It  is  a  matter  of  common  knowl- 
edge that  physicians  and  careful  mothers  exercise  great  care 
in  changing  the  food  for  infants,  and  the  fact  that  the  testa- 
tor may  have  believed  that  the  change  from  the  milk  of  one 
cow  to  that  of  another  was  the  cause  of  the  sickness  and  death 
of  his  child  has  some  reason  in  it.  If  there  had  been  no  such 
circumstance  as  the  child  being  fed  upon  the  milk  of  this 
particular  cow,  and  the  whole  matter  were  a  figment  of  pure 
imagination,  then  there  might  be  some  reason  for  saying  that 
it  originated  in  a  disordered  brain.  But  such  is  not  the  proof. 
It  makes  no  difference,  with  this  view,  that  the  testator  be- 
lieved that  the  facts  in  relation  to  the  death  of  his  child  had 
been  revealed  to  him  by  spiritual  communication.  There  is 
nothing  connected  with  this  circumstance  showing  that  the 
testator's  belief  in  regard  to  spiritual  communication  was  any 
different  from  the  belief  of  spiritualists  in  general.  The  pres- 
ervation of  the  testator  from  threatened  harm  in  connection 
with  the  blowing  of  the  stump,  the  burning  of  the  brush  and 
his  falling  near  a  step  are  other  occurrences  w^hich  illustrate 
'*^''  how,  in  the  mind  of  the  testator,  he  connected  events  in 
his  experience  with  his  belief  in  spiritualism.  His  belief  in 
spiritualism  led  him  to  account  for  his  preservation  from 
harm  by  means  of  spiritual  guidance,  while  another  person 
no  more  rational  than  Crumbaugh,  but  who  did  not  believe 
in  spiritualism,  would  account  for  the  same  phenomena  in 
some  other  way.  The  testator  did  not  imagine  that  he  was  in 
a  field  and  that  there  was  a  person  there  blowing  out  stumps 
with  dynamite  and  a  piece  of  the  stump  was  thrown  in  such 
way  that  it  would  have  struck  him  if  he  had  not  shifted  his 
position,  but  there  was.  in  fact,  such  a  field,  and  in  it  were 
stumps  which  were  being  blown  out,  and  the  testator  was 
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there  when  an  explosion  of  dynamite  occurred,  and  it  is  tes- 
tified to  by  the  witness  that  a  piece  would  have  struck  the 
deceased  if  he  had  not  shifted  his  position  just  before  the  ex- 
plosion. Now,  all  that  is  left  of  the  transaction  which  is  not 
susceptible  of  proof  is  the  fact  that  the  testator  believed  that 
he  was  led  to  shift  his  position  by  his  guiding  spirit.  To 
hold  that  this  is  evidence  of  an  insane  delusion,  when  reduced 
to  its  last  analysis,  is  to  hold  that  a  belief  in  spiritualism  is, 
in  and  of  itself,  an  evidence  of  insanity,  and  that  no  one  who 
believes  in  the  articles  of  faith  as  promulgated  by  that  organi- 
zation is  competent  to  make  a  valid  testamentary  disposition 
of  his  property.  There  is  not  in  this  record  a  scintilla  of 
evidence  of  insane  delusions  in  the  testator  outside  of  the  bare 
fact  that  he  believed  in  the  general  doctrine  of  the  spiritual- 
ist organization.  This  is  not  insanity,  and  it  is  no  evidence 
of  a  want  of  testamentary  capacity. 

In  Whipple  V.  Eddy,  161  111.  114,  43  N.  E.  789,  this 
court  passed  on  the  question  whether  a  mere  belief  in  spirit- 
ualism was  evidence  of  insanity.  It  was  there  said  (page 
122)  :  "The  fact  that  a  person  is  affected  with  insanity  or 
labors  under  some  delusion,  believes  in  witchcraft,  clairvoy- 
ance, spiritual  influences,  presentiments  of  the  occurrence  of 
future  events,  dreams,  mind  readings,  etc.,  will  not  affect  the 
validity  of  his  *®®  will  on  the  ground  of  insanity:  1  Redfield 
on  Wills,  79,  note  9 ;  Chaffee  Will  Case,  32  Wis.  557 ;  In  re 
Smith,  52  Wis.  543,  38  Am.  Rep.  756 ,  8  N.  W.  616,  9  N.  W. 
C65 ;  Brown  v.  Ward,  53  Md.  376,  36  Am.  Rep.  422.  Mani- 
festly, a  man's  belief  can  never  be  made  a  test  of  sanity. 
When  we  leave  the  domain  of  knowledge  and  enter  upon  the 
field  of  belief  the  range  is  limitless,  extending  from  the  high- 
est degree  of  rationality  to  the  wildest  dream  of  supersti- 
tion, and  no  standard  of  mental  soundness  can  be  based  on 
one  belief  rather  than  another.  What- to  one  man  is  a  reason- 
able belief  is  to  another  wholly  unreasonable,  and  while  it  is 
true  that  belief  in  what  we  generally  understand  to  be  super- 
natural things  may  tend  to  prove  insanity  under  certain  cir- 
cumstances, it  is  a  well-known  fact  that  many  of  the  clearest 
and  brightest  intellects  have  sincerely  and  honestly  believed 
in  spiritualism,  mind  reading,"  etc. 

If  it  be  said  that  the  testator  believed  that  Bright  Eyes 
and  the  spirits  of  other  deceased  friends  appeared  and  held 
communication  with  him,  in  and  out  of  the  seance-room,  that 
the  testator  believed  in  spiritual  photography  and  that  he 
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had  pictures  of  deceased  persons  made  in  this  way,  it  may  be 
replied  that  there  is  in  this  no  departure  from  the  usually 
accepted  faith  of  the  spiritualistic  organization,  as  shown  by 
the  articles  of  faith  testified  to  by  Dr.  Warne,  whose  testi- 
mony is  wholly  uncontradicted.  It  may  be  said  that  the  testa- 
tor believed  that  his  son,  who  died  in  infancy,  had  grown  to 
manhood  in  the  spirit  land,  and  that  there  is  no  evidence  that 
spiritualists  believe  in  j) regression  or  growth  after  death. 
This  point  is  not  available  to  contestants,  since  proponents 
asked  Dr.  Warne  to  state  the  belief  of  his  association  on  this 
point,  and  the  contestants  objected  and  the  objection  was  sus- 
tained. Contestants  will  not  be  permitted  to  profit  by  the 
absence  of  evidence  which  was  excluded  on  their  objection. 

The  expert  witnesses  who  were  examined  for  contestants  ex- 
pressed the  opinion  that  the  testator  was  insane  in  answer  to 
the  following  hypothetical  question:  "Assuming,  '*<**  Doctor, 
that  James  T.  Crumbaugh,  at  the  time  he  signed  the  sup- 
posed will  in  question,  was  seventy  years  of  age;  that  for 
the  greater  part  of  his  life  he  had  been  a  farmer  and  very 
active  but  for  the  last  fifteen  years  or  more  had  lived  in  the 
^^llage  of  Leroy ;  that  he  was,  and  for  a  number  of  years  had 
been,  afflicted  with  varicose  veins,  which  caused  his  right  leg 
to  become  black  from  his  knee  to  the  foot ;  that  he  was  and  for 
a  number  of  years  had  been,  troubled  with  heart  disease,  of 
which  he  died  a  few  years  later;  that  about  three  years  before 
the  drawing  of  the  will  he  became  a  spiritualist;  that  previous 
to  that  time  he  expressed  himself  as  being  very  much  opposed 
to  spiritualism ;  that  after  he  became  a  spiritualist  his  social  life 
changed;  that  he  cared  chiefly  for  the  society  of  spiritualists; 
that  when  talking  upon  the  question  of  spiritualism  he  some- 
times became  excited  and  would  often  break  down  and  cry ; 
that  he  thought  he  heard  the  voices  of  the  dead  in  the  seance- 
room  and  out  of  it;  that  he  thought  he  saw  the  forms  of  the 
dead ;  that  they  stood  before  him  and  conversed  with  him,  both 
in  the  seance-room  and  out  of  it;  that  his  dead  mother  came  up 
through  the  floor  in  the  seance-room  and  put  her  arms  around 
his  neck  and  kissed  him;  that  his  son,  whom  he  called  'Bright 
Eyes'  and  who  died  at  six  weeks  of  age,  came  back  to  him  in 
the  form  of  a  man  and  patted  him  on  the  cheek;  that  he 
thought  he  had  a  spirit  guide,  who  directed  him  in  his  afl'airs 
and  who  came  to  his  bed  each  night  and  told  him  good-night; 
that  these  conditions  existed  both  before  and  after  the  sign- 
ing of  the  supposed  will — what  would  you  say  as  to  whether  or 
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not,  at  the  time  of  executing  the  supposed  will,  he  was  sane  or 
insane  on  the  subject  of  spiritualism?" 

It  will  be  noted  that  the  foregoing  question  embraces  noth- 
ing in  the  physical  condition  of  the  testator  that  could  have 
any  tendency  to  affect  his  mental  faculties.  Wliile  varicose 
veins  and  heart  disease  are  included  in  the  question,  still  these 
ailments  had  nothing  whatever  to  do  with  the  man's  mind. 
If  Crumbaugh  was  suffering  from  physical  '***^  ailments  which 
had  a  tendency  to  produce  mental  aberrations,  then  such  re- 
sults would  be  as  liable  to  appear  at  one  time  as  another,  and  in 
connection  with  one  transaction  or  line  of  thought  as  another, 
and,  as  we  have  already  shown,  the  testator  was  in  the  full 
possession  of  all  of  his  mental  vigor  before  as  well  as  during 
the  three  years  intervening  after  the  will  was  made  and  before 
his  death.  It  cannot  be  said  with  any  show  of  reason  that  the 
varicose  veins  of  his  right  leg,  causing  it  to  become  black  from 
the  knee  to  the  foot,  or  the  further  fact  that  he  was  troubled 
with  heart  disease,  had  the  remotest  effect  upon  the  testator's 
testamentary  capacity  at  the  time  when  the  will  was  executed, 
or  at  any  other  time,  either  before  or  after  its  execution. 
Equally  unimportant  and  irrelevant  are  the  supposed  facts 
that  until  three  years  before  the  making  of  the  will  testator 
had  been  opposed  to  spiritualism,  and  that  afterward  he  cared 
chiefly  for  the  society  of  spiritualists.  With  these  trifling 
and  unimportant  facts  eliminated  from  the  hypothetical  ques- 
tion, there  is  nothing  left  in  it  that  is  not  embraced  within  the 
articles  of  faith  which  are  believed  by  spiritualists  generally, 
so  that,  in  effect,  contestants'  experts  testify  merely  that  in 
their  opinion  one  who  believes  in  the  doctrines  of  the  spirit- 
ualist organization  is,  for  that  reason  alone,  insane  on  that 
subject.  In  fact,  several  of  the  physicians  who  testified  for 
contestants  frankly  admitted  that  anyone  who  believed  in 
spiritualism  was  insane  on  that  subject.  For  instance.  Dr. 
Hart  says:  "I  would  say  that,  regardless  of  his  physical  condi- 
tion— if  he  had  no  varicose  veins  and  no  trouble  with  his 
heart — if  he  believed  in  spiritualism,  as  stated  in  the  hypothet- 
ical question,  I  would  believe  from  that  alone  that  he  was  in- 
sane on  the  subject  of  spiritualism.  Any  man  who  believes 
in  spiritualism  as  Mr.  Crumbaugh  believed,  whether  he  was 
sound  or  unsound  physically,  I  would  believe  him  insane." 
Other  physicians  made  similar  explanation.  Whatever  weight 
the  opinion  of  these  learned  physicians  might  have  as  tending 
to  establish  that  the  testator  was  insane  because  ***  of  his  be- 
Am.  St.  Kep.,  Vol.  119—30 
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lief  in  spiritualism  in  a  purely  scientific  and  theoretical  sense, 
they  cannot  be  regarded  as  any  evidence  whatever  tending  to 
establish  the  existence  of  insane  delusions,  within  the  legal 
meaning  of  those  terms.  Where  the  proof  shows,  as  in  this 
case,  facts  which  prove,  beyond  all  doubt,  that  a  testator  was  iu 
the  full  possession  and  proper  exeroise  of  all  his  mental  facul- 
ties, an  opinion  of  an  expert,  based  on  a  hypothetical  state  of 
facts  not  inconsistent  with  legal  sanity,  can  have  little  or  no 
weight,  and  in  the  absence  of  any  other  evidence  of  insanity, 
will  not  warrant  the  court  in  refusing  to  direct  a  verdict  not- 
withstanding such  opinions. 

The  conclusions  we  have  reached  in  this  case  are  not  in  con- 
flict with  our  previous  decisions.  Orchardson  v.  Cofield,  171 
111.  14,  63  Am.  St.  Rep.  211,  49  N.  E.  197,  40  L.  R.  A.  256,  is 
a  case  where  the  jury  found  that  the  testatrix  possessed  testa- 
mentary capacity,  but  that  the  will  was  the  result  of  undue 
influence,  and  the  verdict  was  upheld.  The  belief  of  the 
testatrix  in  spiritualism  in  that  case  was  important  as  bearing 
upon  the  undue  influence  exercised  over  Mrs.  Merrick  by  Orch- 
ardson. There  the  evidence  showed  that  a  woman  eighty- 
three  years  old,  was  induced  to  marry  a  spiritualist  medium 
fifty-seven  years  old,  and  afterward  to  make  a  will  in  his  favor 
devising  a  large  estate  to  him,  and  that  she  believed  that  she 
was  directed  to  contract  this  unnatural  marriage  relation,  and 
to  make  the  will,  by  the  spirit  of  her  former  husband. 
There  is  not  a  particle  of  evidence  in  this  record  that  the  testa- 
tor ever  claimed  to  have  had  any  spiritual  direction  from 
Bright  Eyes,  or  any  other  spiritual  manifestation,  directing 
or  suggesting  the  making  of  the  will  in  question.  On  the  con- 
trary, he  expressly  declared  in  the  will  itself  that  "I  have  not 
been  influenced  by  any  person  or  spirits,  but  have  only  made 
same  after  many  weeks  of  study,  thought  and  consideration," 
etc.,  thus  showing,  as  clearing  as  language  can  make  it  appear 
that  the  testamentary  scheme  to  build  a  church  and  a  public 
library  in  his  city — the  former,  especially,  for  the  beneflt  of  the 
spiritualist  '*^*  organization  and  the  latter  for  the  benefit  of 
the  public  in  general — was  a  plan  originated,  worked  out  and 
matured  in  the  mind  of  the  testator,  uninfluenced  by  any  per- 
sons or  spiritual  manifestations  whatever. 

The  case  of  American  Bible  Soc.  v.  Price,  115  111.  623,  5  N. 
E.  126,  relied  on  by  contestants,  is  not  in  conflict  with  the 
views  we  have  expressed  in  the  case  at  bar.  It  was  there  held 
that  when  a  testator  has  an  insane  delusion  in  regard  to  one 
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who  is  an  object  of  the  testator's  bounty,  which  causes  him  to 
make  a  will  which  he  would  not  have  made  but  for  such  delu- 
sion, such  will  cannot  be  sustained.  So,  also,  it  is  held  that 
where  a  person  has  an  insane  delusion  in  regard  to  his  duty  or 
moral  obligation  to  make  a  will  in  favor  of  a  particular  person, 
corporation  or  society,  and  a  will  is  the  result  of  such  insane 
delusion,  it  cannot  be  sustained.  This  is  good  law,  and  if  we 
should  strike  out  "insane  delusion"  in  the  above  propositions 
and  insert  "religious  belief"  it  would  fit  this  case,  but  it 
w^ould  not  then  be  the  law.  It  can  never  be  held  that  be- 
cause a  testator  believes  in  the  doctrines  of  a  particular 
church,  and  because  of  his  preference  for  the  one  rather  than 
the  other  he  makes  his  will  with  a  view  of  promoting  the  inter- 
ests of  his  peculiar  denomination,  this  fact  is  to  be  accepted  as 
evidence  of  insanity.  The  owner  of  an  estate  may  devise  it  to 
aid  the  Methodist,  Baptist,  Presbyterian,  Catholic,  Univer- 
salist,  Swedenborgian,  or  any  other  religious  organization  he 
may  choose,  or  he  may,  if  it  meets  his  wishes,  like  Stephen 
Girard,  give  his  property  to  a  non-sectarian  school  and  provide 
that  no  ecclesiastic,  missionary  or  minister  of  any  sect  what- 
ever shall,  ever  hold  or  exercise  any  station  or  duty  whatever 
therein,  nor  be  allowed,  even  as  a  visitor,  to  enter  the  school 
or  to  go  upon  the  premises,  and  such  will  is  valid  and  will  be 
upheld:  Vidal  v.  Girard 's  Exrs.,  43  U.  S.  127,  11  L.  ed.  205. 

It  is  a  constantly  recurring  source  of  error  in  will  cases  that 
there  is  a  strong  inclination  in  courts,  and  especially  in  juries 
to  do  by  their  judgments  or  verdicts  what  they  would  **^ 
have  advised  had  the  testator  consulted  them  beforehand. 
One  who  is  strongly  imbued  with  the  belief  that  the  propa- 
gation of  spiritualism  is  detrimental  to  society,  and  that  there 
is  nothing  in  the  claims  of  its  adherents  that  cannot  be  ac: 
counted  for  by  fraud  and  deception  on  the  one  hand  and 
credulity  on  the  other,  will  be  liable  to  accept  any  plausible 
theory  upon  which  he  may  find  a  verdict  correcting  the  sup- 
posed inequities  of  the  testator's  disposition. 

The  verdict  of  the  jury  in  this  case  is  entitled  to  the  weight 
and  consideration  that  is  accorded  to  a  verdict  in  a  law  case ; 
but  a  verdict  in  a  law  case  cannot  stand  without  some  evidence 
to  support  it.  Here  as  we  have  seen,  there  is  none,  unless 
we  are  prepared  to  say  that  the  bare  fact  that  the  testator 
was  a  spiritualist  proves  that  he  was  insane.  Such  a  holding 
would  find  no  support  in  the  law. 

Proponents  retinested  the  court  to  direct  a  verdict  in  their 
favor,  which  was  refused.     If  there  was  evidence  requiring 


468  American  State  Reports,  Vol.  119.       [Illinois. 

the  court  to  submit  the  case  to  the  jury  the  refusal  of  the  re- 
quest was  not  error.  If,  upon  the  whole  case,  there  was  evi- 
dence fairly  tending  to  support  contestants'  bill  the  motion 
was  properly  denied.  After  giving  this  case  the  careful  ex- 
amination which  its  importance  requires,  we  are  firmly  con- 
vinced that  there  is  no  evidence  here  even  raising  a  saspicion 
in  our  minds  that  the  testator  was  not  entirely  sane  and  as 
competent  to  make  a  will  or  transact  any  other  kind  of  busi- 
ness as  the  average  business  man.  We  have  examined  the  evi- 
dence with  great  care,  and  when  it  is  all  summarized  and  re- 
duced to  its  final  results,  it  only  proves  that  Crumbaugh  was 
a  believer  in  spiritualism ;  that  he  thought  that  he  was  doing  a 
philanthropic  work  for  his  friends  in  Leroy  by  leaving  this 
estate  to  establish  this  church  and  library,  and  however  much 
one  may  differ  from  him  as  to  the  advisability  of  such  a  devise, 
that  has  nothing  to  do  with  the  legal  status  of  the  will.  If  the 
testator  had  the  capacity  to  make  the  will  he  had  the  capacity 
to  select  the  beneficiaries.  This  he  has  done,  and  there  the 
matter  must  rest. 

■***  The  court  erred  in  refusing  to  direct  a  verdict  for  pro- 
ponents, for  which  the  decree  must  be  reversed,  which  is  ac- 
cordingly done,  and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings  not  inconsistent  with  the  views  herein 
expressed. 


Testamentary  Capacity  is  not  destroyed  by  a  belief  in  spiritualism: 
Buchanan  v.  Pierie,  205  Pa.  123,  97  Am.  St.  Rep.  725;  Orchardson  v. 
Cofield,  171  111.  14,  63  Am.  St.  Eep.  211;  note  to  People  v.  Hubert,  63 
Am.  St.  Kep.  91. 
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TAYLOR  V.  STRAYER. 

[167  Ind.  23,  78  N.  E.  236.] 

DRAINAGE. — No  Right  to  Construct  an  Artificial  drain  over 
the  lands  of  another  exists  at  the  common  law;  and  drainage  statutes 
are  given  or  withheld  in  the  discretion  of  the  legislature,  and,  when 
enacted,  may  be  modified  or  repealed  at  the  pleasure  of  that  body, 
(p.  472.) 

STATUTES — Effect  of  Repeal  on  Pending  Action. — When  a 
right  of  action  not  existing  at  the  common  law  is  given  by  statute,  a 
repeal  of  the  statute  without  a  saving  clause  takes  away  the  right 
of  action  in  pending  causes  which  have  not  proceeded  to  final  judg- 
ment,    (p.  472.) 

DRAINAGE — Repeal  of  Statute. — The  Repealing  clause  of  a 
drainage  statute  providing  that  "the  repeal  shall  not  affect  any  pend- 
ing proceeding  in  which  a  ditch  has  been  ordered  established,"  means 
that  only  such  proceedings  shall  be  saved  as  have  proceeded  to  a  final 
order  or  judgment  for  the  establishment  of  the  ditch,  and  in  which 
nothing  remains  but  the  execution  of  such  judgment.  It  does  not  save 
an  action  which  is  on  appeal  in  the  circuit  court  from  an  order  of 
the  board  of  commissioners  establishing  a  ditch,     (p.  473.) 

DRAINAGE. — In  Repealing  the  Drainage  Statutes  in  Indiana, 
the  legislature  intended  to  save  all  pending  ditch  proceedings  wliich 
had  not  progressed  to  final  judgment,  provided  the  proiioscd  ditches 
were  not  designed  to,  and  would  not,  affect  lakes  covering  ten  acres, 
(p.  474.) 

DRAINAGE— Right  to  Repeal  Statutes. — In  the  exercise  of  the 
sovereign  power  of  the  state,  it  is  the  prerogative  of  the  legislature 
to  embody  the  policy  of  the  state  in  such  drainage  laws  as  meets  its 
approval,  and  to  repeal  existing  laws  upon  that  subject,  unhampered  by 
prior  statutes,     (p.  474.) 

DRAINAGE — Repeal  of  Statute— Costs. — The  right  to  recover 
costs  in  drainage  proceedings  ceases  with  the  repeal  of  the  statute 
authorizing  the  recovery,  unless  the  right  ha«  been  reduced  to  final 
judgment,     (p.  474.) 

(4G9) 
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DBAINAGE— Eepeal  of  Statute. — ^A  Plea  to  the  Jurisdiction, 
based  upon  a  statute  enacted  pending  an  appeal  in  drainage  proceed- 
ings from  the  board  of  commissioners  to  the  circuit  court,  is  properly 
entertained  after  the  time  when  ordinarily  the  issues  would  have  been 
finally  closed,     (p.  475.) 

John  W.  Ilanan,  Thomas  R.  Marshall  and  William  L.  Tay- 
lor, for  the  appellant. 

T.  A.  Redmond  and  L.  H.  Wrigley,  for  the  appellees. 

**  MONTGOMERY,  J.  Appellees  commenced  this  pro- 
ceeding by  filing  a  petition  with  the  board  of  commissioners 
of  the  county  of  Noble,  for  the  establishment  of  a  ditch  be- 
ginning in  said  county  and  terminating  in  Lagrange  county, 
by  virtue  of  the  provisions  of  sections  5655-5671  of  Burns' 
Revised  Statutes  of  1901.  Appellant,  at  the  proper  time,  filed 
a  remonstrance  against  the  proposed  ditch,  and  such  proceed- 
ings were  thereupon  had  as  resulted  in  a  judgment  of  the  cir- 
cuit court  upon  appeal  dismissing  the  proceeding.  This  judg- 
ment was  reversed  upon  appeal  to  this  court:  Strayer  v. 
Taylor  (1904),  163  Ind.  230.  The  cause  was  remanded  to  the 
lower  court,  and  before  further  steps  were  taken  therein  the 
General  Assembly  passed  a  new  drainage  law  and  repealed 
all  prior  drainage  statutes:  Acts  1905,  p.  456;  Burns'  Rev. 
Stats.  1905,  sec.  5622  et  seq.  Section  14  of  the  new  act  reads 
as  follows :  ' '  All  laws  and  parts  of  laws  heretofore  enacted  in 
relation  to  drainage  are  hereby  repealed,  but  such  repeal 
shall  not  affect  any  pending  proceedings  in  which  a  ditch  has 
been  ordered  established  or  in  which  there  is  no  attempt  to 
and  which  will  not  lower  or  affect  any  lake  or  body  of  water 
that  has  to  exceed  ten  acres  of  surface  at  high-water  mark, 
and  such  proceedings  and  all  remedies  in  relation  thereto  shall 
be  concluded  and  ^"  be  effective  in  all  respects  as  if  this  act 
had  not  been  passed.  Nor  shall  this  act  be  construed  to  repeal 
any  act  -passed  at  this  session  of  the  General  Assembly  in  re- 
lation to  the  construction  of  drains  and  sewers  in  counties 
having  a  city  therein  of  not  less  than  fifty-nine  thousand  nor 
more  than  one  hundred  thousand  population  according  to  the 
last  preceding  United  States  census,  nor  shall  this  act  be 
deemed  to  repeal  or  affect  any  act  passed  at  this  session  of 
the  General  Assembly  to  preserve  the  fresh-water  lakes  of  the 
state  of  Indiana  at  their  established  level  and  to  protect  them 
from  danger  of  being  injuriously  affected  or  destroyed:  Pro- 
vided, further,  that  such  repeal  shall  not  affect  or  be  con- 
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strued  to  repeal  any  other  act  upon  the  subject  of  drainage 
passed  by  the  present  General  Assembly. ' ' 

The  same  legislature  passed  a  penal  statute  for  the  pres- 
ervation of  fresh-water  lakes,  section  1  of  which  reads  as 
follows :  '  *  That  it  shall  be  unlawful  for  any  person  or  persons, 
firm  or  corporation,  to  locate,  dig,  make,  dredge,  or  in  any 
manner  construct,  or  for  any  court,  or  board  of  commission- 
ers, or  body  of  viewers  or  drainage  commissioners,  to  order 
or  recommend  the  location,  establishment  or  construction  of 
any  ditch  or  drain  cutting  into  or  through,  or  upon  the  line 
of  any  fresh-water  lake  or  lakes  in  the  state  of  Indiana,  or  to 
locate,  dig,  make,  dredge  or  in  any  way  construct  any  ditch 
or  drain,  having  a  bottom  depth  lower  than  the  present  water 
line  of  such  lake,  within  forty  rods  of  any  point  on  the  line 
of  such  lake  where  the  line  or  any  portion  thereof  is  known 
or  ascertainable;  or  in  case  such  line  or  any  part  thereof  is 
lost  and  cannot  be  ascertained,  within  forty  rods  from  high- 
water  mark  on  the  margin  of  such  lake,  such  high-water  mark 
to  be  the  highest  point  on  such  margin  to  which  such  water 
has  risen  within  the  ten  years  last  past":  Acts  1905,  p.  447; 
Burns'  Rev.  Stats.  1905,  sec.  5644. 

Other  sections  of  the  act  made  it  unlawful  so  to  interfere 
with  the  shores  or  banks  of  any  such  lakes  as  to  lower  the 
^"^  waters  thereof,  or  to  interfere  with  any  levee  or  dam  con- 
structed for  the  purpose  of  maintaining  the  present  water 
level  of  any  such  lake. 

After  the  taking  effect  of  these  statutes  appellant  filed  a 
special,  verified  answer  or  plea  to  the  jurisdiction  of  the  court, 
in  which  he  alleged  that  the  proposed  ditch  will  pass  through 
the  following  fresh- water  lakes  in  Noble  county,  to  wit :  Lake 
Shockopee,  Hardy  lake.  Tamarack  lake,  and  Mud  lake,  and 
also  Nauvoo  lake  in  Lagrange  county;  that  it  will  lower  the 
present  level  of  said  lakes  eight  feet  in  depth;  that  appellant 
is  the  owner  of  a  dam  by  which  the  present  water  level  of 
said  lakes  is  maintained,  and  that  the  construction  of  the  pro- 
posed drain  will  destroy  said  dam  and  thereliy  lower  the 
water  level  of  said  lakes  eight  feet;  that  by  the  construction 
of  the  proposed  drainage  the  banks  and  shores  of  said  lakes 
v.ill  be  so  cut  into  and  interfered  with  as  to  lower  the  water 
level  of  said  lakes;  that  the  waters  of  said  lakes  cover  areas 
as  follows:  Shockopee,  one  hundred  and  twenty  acres;  Hardy, 
seventy  acres;  Tamarack,  one  hundred  and  thirty  acres;  Mud. 
five  acres,  and  Nauvoo,  eighty  acres;  that  under  the  drainage 
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act  of  1905,  supra,  the  rights  of  appellees  were  not  preserved, 
but  the  proceedings  contemplated  under  their  petition  were 
expressly  forbidden  and  made  unlawful,  and  the  court  is 
without  authority  further  to  entertain  jurisdiction  of  the  pro- 
ceeding. Wherefore  the  court  was  asked  to  hear  evidence  as 
to  the  facts  alleged,  and  to  make  such  order  as  under  existing 
laws  the  proof  might  warrant. 

Appellees'  demurrer  to  this  answer  for  want  of  facts  was 
sustained,  to  which  decision  appellant  excepted.  Error  as- 
signed upon  this  ruling  presents  the  controlling  question  for 
decision. 

No  right  to  construct  an  artificial  drain  over  the  lands  of 
others  exists  at  common  law.  Drainage  statutes  are  given  or 
withheld  in  the  discretion  of  the  legislature,  and  when  enacted 
may  be  modified  or  repealed  at  the  pleasure  of  that  body.  It 
follows  that  one  *®  legislature  cannot  determine  the  policy  of 
its  successor  and  forestall  action  which  may  be  deemed  ex- 
pedient to  protect  the  public  health  or  to  promote  the  public 
welfare.  It  is  altogether  plain  that  in  the  opinion  of  the 
General  Assembly  of  1905,  the  public  interests  require  the 
preservation  of  fresh-water  lakes  having  to  exceed  ten  acres 
of  surface.  The  drainage  act  of  1905,  supra,  expressly  re- 
pealed all  existing  laws  upon  that  subject.  It  is  a  well-settled 
principle  that  when  a  right  of  action,  not  existing  at  common 
law,  is  given  by  statute,  a  repeal  of  the  statute  without  saving 
pending  actions  takes  away  the  right  of  action  in  pending 
causes,  which  have  not  proceeded  to  final  judgment:  Hunt  v. 
Jennings  (1839),  5  Blackf.  195,  33  Am.  Dec.  465;  Moor  v. 
Seaton  (1869),  31  Ind.  11;  Roush  v.  Morrison  (1874),  47 
Ind.  414;  Board  etc.  v.  Ruckman  (1877),  57  Ind.  96;  Rupert 
V.  Martz  (1888),  116  Ind.  72,  18  N.  E.  381. 

A  very  eminent  authority  states  the  rule  as  follows:  **  'The 
effect  of  a  repealing  statute,  I  take  to  be  to  obliterate  the 
statute  repealed  as  completely  from  the  records  of  parliament 
as  if  it  had  never  passed,  and  that  it  must  be  considered  as 
a  law  that  never  existed,  except  for  the  purposes  of  those 
actions  or  suits  which  were  commenced,  prosecuted  and  con- 
cluded while  it  was  an  existing  law'  ":  Sedgwick  on  Statutory 
and  Constitutional  Law,  2d  ed.,  108. 

In  the  case  of  Hunt  v.  Jennings,  5  Blackf.  195,  33  Am. 
Dec.  465,  Justice  Blackford  states  the  principle  in  the  fol- 
lowing words:  "Whenever  a  statute  from  which  a  court  de- 
rives its  jurisdiction  in  particular  cases  is  repealed,  the  court 
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cannot  proceed  under  the  repealed  statute  even  in  suits  pend- 
ing at  the  time  of  the  repeal,  unless  they  are  saved  by  a 
clause  in  the  repealing  statute. ' ' 

This  proceeding  was  accordingly  terminated  with  the  repeal 
of  the  statutes  under  which  it  was  established  unless  it  falls 
within  the  saving  provisions  of  section  14  above  set  out.  It 
is  provided  that  the  repeal  "shall  not  affect  any  pending  pro- 
ceeding in  which  ^^  a  ditch  has  been  ordered  established,  or 
in  which  there  is  no  attempt  to  and  which  will  not  lower  or 
affect  any  lake  or  body  of  water  that  has  to  exceed  ten  acres 
of  surface  at  high-water  mark."  It  is  insisted  by  appellees' 
counsel  that  the  proposed  ditch,  having  been  ordered  estab- 
lished by  the  board  of  commissioners  of  the  county  of  Noble, 
comes  within  the  first  of  said  saving  clauses.  We  cannot  agree 
with  this  contention.  An  order  or  judgment  which  has  been 
vacated  by  an  appeal  is  in  legal  contemplation  no  order,  and 
the  statute  without  doubt  means  that  only  such  proceedings 
shall  be  saved  under  this  clause  as  have  proceeded  to  a  final 
order  or  judgment' for  the  establishment  of  the  ditch,  and  in 
which  nothing  remains  but  the  execution  of  such  judgment. 
A  final  judgment  recovered  in  the  courts  vests  the  owner  there- 
of with  such  interests  as  cannot  be  arbitrarily  taken  away, 
and  it  was  entirely  appropriate  for  the  legislature  to  dis- 
claim any  intention  to  disturb  such  rights,  and  to  remove  all 
question  as  to  the  right  to  proceed  with  the  construction  of 
ditches  so  established  and  the  collection  of  assessments  made 
therefor.  It  is  shown  by  the  record  that  an  appeal  was  prop- 
erly taken  from  the  order  of  the  board  of  commissioners  es- 
tablishing the  ditch  in  controversy  to  the  Noble  circuit  court. 
This  appeal  effectually  vacated  the  judgment  of  the  board  of 
commissioners.  It  is  true  that  ordinarily  only  such  issues  may 
be  tried  upon  appeal  as  were  tendered  before  the  board,  and  it 
may  be  that  the  more  important  questions  in  this  cnse  have 
been  finally  disposed  of  before  the  board;  yet  it  is  by  the 
judgment  of  the  circuit  court  that  this  proposed  ditch  must 
be  established,  if  it  is  ever  established  or  constructed.  Wheu 
a  final  judgment  for  the  construction  of  a  ditch  is  rendered 
in  the  circuit  court  upon  appeal,  it  may  be  executed  by  that 
court,  or  it  may  be  certified  back  to  the  board  for  execution 
according  to  its  terms:  Burns'  Rev.  Stats.  1901,  sees.  7864, 
7865;  Rev.  Stats.  1881,  sees.  5777,  5778;  ='»  Sharp  v.  ]\Ialia 
(1890),  124  Ind.  407,  25  N.  E.  9;  Bonfoy  v.  Goar  (1895), 
140  Ind.  292,  39  X.  E.  56;  Head  v.  Doehiemau  (1897),  143 
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Ind.  145,  46  N.  E.  585;  Trittipo  v.  Beaver  (1900),  155  Ind. 
€52,  58  N.  E.  1034;  Inwood  v.  Smith  (1901),  156  Ind.  687, 
60  N.  E.  703. 

It  was  also  the  expressed  intent  of  the  legislature  to  save 
all  pending  ditch  proceedings  which  had  not  progressed  to 
final  judgment,  provided  the  proposed  ditches  were  not  de- 
signed to  and  would  not.  affect  lakes  of  the  surface  area 
named.  This  saving  feature  is  in  accord  with  the  legal  prin- 
ciple that  where  new  legislation  does  not  destroy  a  pre-existing 
right  or  deny  a  remedy  for  its  enforcement,  but  merely  modi- 
fies the  proceedings,  the  jurisdiction  continues  under  the  forms 
directed  by  the  later  act,  so  far  as  the  two  acts  are  different: 
Pittsburgh  etc.  R.  Co.  v.  Oglesby  (1905),  165  Ind.  542,  76 
N.  E.  165,  and  cases  cited. 

It  is  specifically  alleged  in  appellant's  answer  that  the 
proposed  ditch  will,  if  constructed,  affect  and  lower  the 
waters  of  the  fresh-water  lakes  named,  four  of  which  are 
within  the  protection  of  the  law.  It  is  clear  that  the  legis- 
lative purpose  was  to  prevent  and  prohibit,  under  penalties, 
such  action  and  results ;  and,  taking  the  facts  alleged  as  true, 
it  is  our  conclusion  that  this  proceeding,  although  pending, 
was  not  saved  by  any  provisions  of  the  repealing  statute. 

Appellees'  counsel  further  invoke  the  saving  provisions  of 
sections  243,  248  of  Burns'  Revised  Statutes  of  1901,  and  sec- 
tions 243,  248  of  Revised  Statutes  of  1881.  It  is  manifest  that 
section  248,  supra,  has  no  application  to  any  feature  of  this 
case,  but  only  relates  to  penalties,  forfeitures  and  kindred 
liabilities. 

Section  243,  supra,  constitutes  section  2  of  an  act  of  1852, 
which  was  passed  primarily  to  preserve  rights  vested  and 
suits  instituted  under  laws  repealed  by  the  legislature  of 
1852.  In  the  revision  of  the  statutes  of  1881,  similar  pro- 
visions relating  to  existing  rights  of  action  and  pending  pro- 
ceedings were  enacted:  Acts  1881,  pp.  240,  389.  In  the  exer- 
cise of  the  sovereign  ^*  power  of  the  state,  it  was  the  pre- 
rogative of  the  legislature  of  1905  to  embody  the  policy  of  the 
state  in  such  drainage  laws  as  met  its  approval,  and  to  repeal 
existing  laws  upon  that  subject,  unhampered  by  any  of  the 
statutes  mentioned. 

Costs  are  given  or  withheld  by  statute,  and  the  right  to 
recover  costs  not  already  reduced  to  judgment  must  cease 
with  the  extinguishment  of  the  right  of  action  to  which  they 
are  incident.     It  was  clearly  within  the  power  of  the  legis- 
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lature  to  charge  the  laws  and  prohibit  the  drainage  of  lakes, 
even  though  such  change  of  policy  and  prohibitory  legislation 
result  in  individual  inconvenience,  hardship  and  loss :  State  v. 
Richcreek  (1906),  167  Ind.  217,  post,  p.  491;  Chicago  etc. 
R.  Co.  V.  People  (1906),  200  U.  S.  561,  26  Sup.  Ct  Rep.  341, 
50  L.  ed.  596. 

The  law  upon  which  the  answer  under  consideration  was 
based  was  enacted  subsequently  to  the  appeal  from  the  board 
of  commissioners,  and  it  was  proper  for  the  circuit  court  to 
permit  the  filing  of  such  answer,  after  the  time  when  ordinar- 
ily the  issues  would  have  been  finally  closed.  The  facts, 
averred  therein  are  sufficient  to  bar  the  further  prosecution 
of  the  proceeding,  and  the  court  erred  in  sustaining  appellees' 
demurrer  to  the  same. 

The  judgment  is  reversed,  with  directions  to  overrule  ap- 
pellees' demurrer  to  appellant's  verified  paragraph  of  answer, 
and  for  further  proceedings  in  harmony  with  this  opinion. 


After  a  Statute  is  Eepealed  without  a  saving  clause  it  is  regarded,  bo 
far  as  concerns  its  operative  effect,  as  though  it  had  never  existed,  ex- 
cept as  to  matters  passed  and  closed:  Mahoney  v.  State,  5  ,Wyo.  520, 
63  Am.  St.  Rep.  64.  The  effect  of  the  repeal  of  a  statute  giving  a 
special  remedy  is  to  obliterate  it  completely,  and  it  must  be  considered 
as  a  law  that  never  existed  except  for  purposes  of  those  actions  com- 
menced, prosecuted,  and  concluded  while  it  was  an  existing  law.  All 
suits  must  stop  where  the  repeal  finds  them;  and  if  final  relief  has 
not  been  granted  when  the  repeal  goes  into  effect,  it  cannot  be  granted 
thereafter:  Vance  v.  Eankin,  194  111.  625,  88  Am.  St.  Rep.  173;  Pen- 
eacola  etc.  E.  B.  Co.  v.  State,  45  Fla.  86,  110  Am.  St.  Bep.  67. 


HEASTON  V.  KRIEG. 

[167  Ind.  101,  77  N.  E.  805.] 

WILL  CONTEST — Estoppel  on  Appeal. — If  the  contestant  of  a 
will  is  required,  by  an  order  of  court,  made  on  the  motion  of  the  con- 
testees,  to  attach  to  his  complaint  a  copy  of  the  will  which  he  pro- 
pounds for  probate,  they  are  estopped  on  appeal  to  deny  that  the  copy 
it  a  proper  exhibit,     (p.  479.) 

WILL  CONTEST. — A  Copy  of  a  Subsequent  Will  is  a  proper 
exhibit  to  a  complaint  to  annul  the  probate  of  a  prior  will  if  the  plain- 
tiff propounds  such  subsequent  will  for  probate,     (p.  479.) 

WILL. — Presumptively  a  Will  Speaks  as  of  the  date  of  the 
death  of  the  testator,     (p.  481.) 

WILL — Conditions. — Where  an  Instrument,  testamentary  in 
nature,  recites  that  in  consideration  of  love  and  afTcction,  and  of  th*> 
legatee  caring  for  and  supporting  the  testator  during  the  rest  of  his 
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life  certain  property  is  given  to  tlie  legatee,  the  provision  for  care  and 
support  is  not  necessarily  a  condition  punctiliously  to  be  performed  in 
every  particular  to  avoid  a  forfeiture,     (p.  481.) 

WILL. — CondltionB  are  not  Favored,  and,  in  the  absence  of  ex- 
press terms  to  that  effect,  they  will  not  be  implied  in  wills  unless  the 
intent  is  clear,     (p.  481.) 

A  WILL  may  be  Defined  as  any  Instrument,  executed  without 
the  formalities  required  by  law,  whereby  a  person  makes  a  disposition 
of  his  property  to  take  effect  after  his  death,     (p.  482.) 

WILL. — It  is  of  the  Essence  of  a  Testamentary  disposition  of 
property  that  it  be  purely  posthumous  in  operation,  since  during  life 
the  intent  of  the  testator  must  continue  ambulatory,     (p.  482.) 

WILL — Contractual  Provisions. — No  Matter  what  Name  the 
j)arties  to  an  agreement  may  call  it,  or  to  what  extent  there  may  bo 
contractual  provisions  in  it,  yet  if  a  provision  of  a  clearly  testamentary 
character  is  found  in  the  writing,  and  it  is  witnessed  in  accordance 
with  the  requirements  of  law,  it  may  operate  as  a  will.  (pp.  482, 
483.) 

WORDS  AND  PHRASES.— The  Word  "Paid"  is  often  loosely 
used,  and  always  liberally  construed,     (p.  483.) 

WILL. — The  Animus  Testandl  does  not  Depend  upon  the 
maker's  realization  that  the  instrument  he  is  executing  is  a  will, 
but  upon  his  intention  to  create  a  revocable  disposition  of  his  property 
to  take  effect  after  his  death,     (p.  483.) 

WILL — Insuificient  Description  for  Grant  In  Praesenti. — A 
writing  whereby  the  beneficiary  shall  have,  at  the  donor's  death,  all  the 
property  of  which  she  may  "die  seised"  fails  to  identify  any  prop- 
erty as  the  subject  matter  of  a  conveyance  in  praesenti.     (p.  483.) 

WILL — Animus  Testandl,  When  Implied. — Where  a  writing  con- 
tains every  element  of  a  valid  will,  and  is  incapable  of  operating  ia 
any' other  way,  the  animus  testandi  must  be  implied,  and  the  instru- 
ment is  not  subject  to  be  controlled  by  parol  evidence  to  show  a  differ- 
ent intent,     (p.  484.) 

"WILL. — A  Writing  Susceptible  of  Being  Construed  as  a  will 
and  also  as  a  deed  will  be  construed  to  be  a  will  if  it  is  a  nullity  as  a 
deed.     (p.  485.) 

WILL — Testamentary  Capacity — Physician  as  Witness. — In  a 
proceeding  to  set  aside  the  probate  of  a  will  and  to  probate  in  its 
place  a  subsequent  will,  the  physician  of  the  testator  is  incompetent 
to  testify  to  matters  learned  through  his  professional  relations  with  the 
decedent,  although  the  executor  of  the  prior  will  waived  any  objec- 
tions to  such  competency,     (p.  488.) 

NEW  TRIAL. — Where  the  Assignment  of  Ground  for  a  new 
trial  is  joint,  the  applicants  take  upon  themselves  the  burden  of  show- 
ing that  all  of  the  rulings  embraced  within  a  particular  cause  for  a 
new  trial  are  erroneous,     (p.  489.) 

Cline,  Eberhart  &  Cline  and  Kenner,  Lucas  &  Kenner,  for 
the  appellants. 

Lesh  &  Lesh  and  Branyan  &  Feightner,  for  the  appellee. 

^®4  GILLETT,  C.  J.  Appellee  instituted  this  action 
against  John  Heaston,  as  executor  of  the  probated  will  of 
Esther  ]\IcGlinn,  deceased,  and  the  persons  named  as  devisees 
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and  legatees  under  said  instrument,  to  contest  the  validity  of 
such  will  and  to  probate  in  its  stead  an  alleged  subsequent 
will  of  said  decedent.  The  document  assailed  bore  date  of 
April  30,  1903,  and  the  later  writing,  under  which  appellee 
'^  claimed  as  a  legatee,  was  signed  September  1,  1903.  The 
action  resulted  in  a  judgment  revoking  the  probate  of  said 
former  instrument  and  establishing  as  the  last  will  and  testa- 
ment of  said  decedent  the  writing  brought  forward  by  ap- 
pellee. 

As  the  complaint  appears  in  the  record,  there  are  two  ex- 
hibits attached,  one  of  which  was  a  copy  of  the  writing  last 
mentioned  and  the  other  a  copy  of  the  will  of  John  McGlinn, 
the  deceased  husband  of  said  Esther.  The  exhibit  of  the 
alleged  will  of  which  appellee  was  the  proponent  is  in  the 
words  and  figures  following,  viz. : 

"CONTRACT. 

"This  agreement  is  entered  into  by  and  between  Esther 
McGlinn,  of  Huntington  county,  Indiana,  and  Emma  L. 
Krieg,  of  Huntington  county,  Indiana,  party  of  the  second 
part,  and  its  provisions  are  as  frfllows,  to  wit: 

**  (1)  Said  party  of  the  second  part,  Emma  L.  Krieg,  is  to 
take  care  of  the  first  party,  Esther  McGlinn,  during  the  bal- 
ance of  her  natural  life,  including  board,  lodging,  washing, 
furnish  her  with  all  reasonable  and  necessary  wearing  apparel, 
medical  attendance,  and  nurse  her  in  sickness  as  required,  and 
furnish  and  do  all  such  things  as  may  be  reasonably  required 
for  her  comfort  and  support  during  her  remaining  years,  said 
home  to  be  furnished  in  Huntington,  Indiana,  the  free  use  of 
the  property  on  East  Franklin  street  where  said  parties  now 
reside  being  permitted  for  said  purpose,  as  well  as  a  residence 
for  the  other  members  of  the  family  of  the  second  party. 

**  (2)  In  consideration  of  the  things  to  be  done  and  fur- 
nished by  said  Emma  L.  Krieg,  for  and  on  behalf  of  said 
Esther  McGlinn,  and  also  the  love  and  affection  which  each 
of  said  parties  has  for  the  other,  said  Esther  McGlinn  is  to 
convey,  by  proper  deed  of  conveyance  to  said  Emma  L.  Krieg, 
the  undivided  one-half  interest  in  lot  No.  133  in  the  original 
plat  of  the  city  of  Huntington,  Indiana,  in  addition  to  which 
there  shall  be  paid  to  said  Emma  L.  Krieg,  at  the  ^®®  death 
of  said  Esther  McGlinn,  the  whole  of  the  residue  of  the  estate, 
real,  personal  and  mixed,  of  which  she  shall  die  seized,  after 
deducting  the  following,  to  wit:  (a)  The  undivided  one-half 
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of  said  estate  which  is  to  go  to  the  brothers,  sisters,  and  de- 
scendants of  said  John  McGlinn,  deceased,  by  the  provisions 
of  item  one  of  his  will,  which  provisions  are  to  be  carried  out, 
(b)  There  shall  also  be  deducted  from  the  residue  of  the  estate 
the  sum  of  $200  to  be  paid  to  John  M.  Krieg  and  a  like  sum — 
$200 — to  be  paid  to  Esther  Ellen  Bailey.  All  the  remainder, 
however,  shall  be  paid  by  the  legal  representative  or  repre- 
sentatives of  my  estate  to  said  Emma  L.  Krieg. 

**  (3)  The  provisions  of  this  instrument  being  required  for 
the  comfortable  and  reasonable  support  of  said  Esther  Mc- 
Glinn, the  same  are  to  supersede  any  and  all  wills  or  codicils 
which  have  been  or  may  hereafter  be  made  by  her. 

**  Witness  our  hands  this  1st  day  of  September,  1903. 

"ESTHER  McGLINN. 
"EMMA  L.  KRIEG. 

"This  instrument  was  signed  by  the  parties  thereto  in  our 
presence  and  signed  by  us  in  their  presence,  this  1st  day  of 
September,  1903. 

"U.  S.  LESII. 
"EBEN  LESH." 

The  will  of  said  John  McGlinn,  according  to  the  copy 
thereof  which  is  made  an  exhibit  to  the  complaint,  gave  to 
his  wife  all  of  his  property  for  and  during  her  natural  life, 
and,  in  the  following  language,  it  gave  her  authority  to  dis- 
pose of  the  same: 

"I  do  hereby  authorize  her,  with  advice  of  my  executors 
hereafter  named,  to  sell  and  with  said  executors  to  execute 
all  necessary  titles,  papers,  deed,  and  contract  for  whatever 
portion  of  said  property  my  said  wife  may  deem  necessary 
for  her  support  and  comfort,  and  with  the  further  power  to 
dispose  of  the  one-half  of  the  residue  of  surplus  if  any  shall 
remain  at  her  death  by  will  or  executory  devise,  and  I  will  and 
direct  that  the  other  half  of  said  residue  shall  be  equally  di- 
vided amongst  my  brothers  and  sisters,  if  living,  and  if  de- 
ceased then  to  their  descendants. ' ' 

107  The  first  assignment  of  error  is  based  on  the  overruling 
of  a  demurrer  to  the  complaint,  and  the  first  objection  which 
appellants'  counsel  make  to  said  pleading  is  thus  stated  by 
them:  "The  exhibits  to  the  complaint  are  not  parts  thereof, 
and  hence  Emma  L.  Krieg  is  not  a  party  in  interest,  and  can- 
not legally  contest  the  will  of  Esther  McGlinn."  It  is  alleged 
in  the  complaint,  among  other  things,  "that  on  September  1, 
1903,  said  Esther  McGlinn  duly  revoked  said  alleged  will  by 
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an  instrument  in  writing,  signed  by  her  and  attested  and  sub- 
scribed by  two  competent  witnesses,  as  required  by  law,  a 
copy  of  which  is  hereto  attached  and  made  a  part  hereof  and 
referred  to  as  exhibit  A."  It  is  further  alleged  "that  the 
plaintiff  is  a  foster-daughter  of  said  decedent,  and  by  the 
terms  of  her  last  will  is  named  as  a  legatee,  and  as  such  is 
entitled  to  maintain  this  action."  The  specific  relief  prayed 
for  is  "that  the  probate  of  said  will  be  annulled,  and  that  the 
one  herein  proposed  be  admitted  to  probate  in  lieu  thereof." 
Appellants  admit  in  their  brief  that  the  copy  of  the  will  of 
John  McGlinn,  deceased,  was  attached  to  the  complaint  by 
order  of  the  court,  on  their  motion,  so,  although  it  is  not  nec- 
essary to  meet  the  objection  stated  to  examine  said  exhibit, 
we  may  say  in  passing,  as  applied  to  other  objections  urged 
against  the  complaint,  that  appellants,  by  their  conduct,  are 
estopped  to  deny  that  the  copy  of  that  will  is  a  proper  ex- 
hibit. 

As  to  the  copy  of  the  instrument  of  September  1,  1903, 
appellants'  counsel  cite,  as  authority  for  the  proposition  that 
said  copy  is  not  a  proper  exhibit,  certain  decisions  of  this 
court  to  the  effect  that  in  an  action  to  contest  a  will  a  copy  of 
the  instrument  in  contest  cannot  properly  be  attached  as  an 
exhibit.  These  cases  are  not  in  point,  for  the  copy  in  ques- 
tion is  the  one  under  which  appellee  claims ;  the  fact  that  she 
made  it  an  exhibit  tends  to  show,  as  does  also  the  general 
structure  of  the  complaint,  that  her  effort  in  part  was  to  pro- 
cure the  probate  of  said  ****  instrument.  She  had  a  right,  in 
the  action  to  contest  the  earlier  will,  which  she  claimed  had 
been  revoked  by  the  subsequent  instrument,  to  propound  said 
instrument  for  probate,  if  it  amounted  to  a  will.  So  in  the 
strictest  sense  of  the  term  it  was  the  foundation  of  her  cause 
of  action.  It  was  not  mere  evidence  of  a  right;  it  was  her 
right  of  action.  Her  complaint  in  that  respect  would  not 
have  been  good  unless  she  had  incorporated  the  copy  in  such 
pleading,  or  made  it  an  exhibit.  The  rule  of  the  code  (Burns'^ 
Rev.  Stats.  1901,  sec.  365;  Rev.  Stats.  1881,  sec.  362)  that 
where  a  pleading  is  founded  on  a  written  instrument  the  orig- 
inal or  a  copy  thereof  must  be  filed  is  imperative,  and  in  this 
respect  the  rule  of  practice  in  this  state  is  stricter  than  at 
common  law:  Price  v.  Grand  Rapids  &  I.  R.  Co.  (1859),  13 
Ind.  58.  It  was  held  in  Watt  v.  Pittman  (1890),  125  Ind. 
168,  25  N.  E.  191,  that  there  arc  cases  in  which  it  is  proper 
to  make  an  instrument  an  exhibit;  although  it  is  not  in  the 
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strict  sense  the  foundation  of  the  action,  as  in  a  complaint  to 
construe  a  will,  and  so  here,  upon  the  same  principle,  it 
would  seem  that  the  making  of  the  instrument  of  revocation 
an  exhibit  was  authorized,  so  far  as  the  complaint  attacked 
the  former  will,  to  enable  the  court  to  determine  from  the 
terms  of  the  subsequent  instrument — and  all  of  them  would 
have  to  be  examined — whether  there  was  a  sufficient  revoca- 
tion of  the  will  in  contest. 

Appellants'  counsel  further  contend  that  the  writing  of 
September  1,  1903,  is  conditional,  and  that  therefore  appel- 
lee ought  to  have  alleged  performance  upon  her  part.  It  is 
to  be  observed  that  the  things  which  appellee  was  to  do  ac- 
cording to  the  terms  of  said  instrument  were  all  to  be  per- 
formed in  the  lifetime  of  the  decedent,  and  as  the  instru- 
ment, if  a  will,  continued  revocable  until  her  death,  no  es- 
tate passed  to  which  her  stipulations  could  attach,  either  as 
conditions  precedent  or  conditions  subsequent.  That  the  in- 
strument, at  least  in  part,  was  a  will  in  law  we  shall  at- 
tempt to  show  hereafter.  If  ***^  the  document  were  a  deed, 
under  which  a  title  would  pass,  the  protection  of  the  inter- 
ests of  the  grantor  might  incline  the  court  to  construe  the 
statement  of  the  agreement  to  support  as  a  condition,  but 
presumptively  a  will  speaks  as  of  the  date  of  the  death  of 
the  testator.  It  is  especially  unlikely  that  in  a  will  a  testa- 
tor, who  continues  throughout  the  master  of  his  own  discre- 
tion, would  attempt  to  protect  himself  by  a  condition  prece- 
dent. This  takes  the  case  out  of  the  range  of  cases  in  which 
conditions  have  been  implied  for  the  want  of  an  effectual 
remedy  in  the  grantor:  Richter  v.  Richter  (1887),  111  Ind. 
456,  12  N.  E.  698.  Besides,  the  consideration  for  the  ex- 
ecution of  the  instrument  in  question  by  the  decedent  is 
stated  to  be  love  and  affection,  as  well  as  the  things  promised 
to  be  done  by  the  other  party,  so  it  would  seem,  at  least  if 
it  be  assumed  that  the  residuary  clause  is  a  will,  in  which  it  is 
presumed  that  the  testator's  bounty  is  an  element,  that  the 
case  comes  within  the  rule  that  in  the  absence  of  express 
words  a  condition  is  not  to  be  implied  from  the  mention  of  a 
consideration  if  it  does  not  go  to  the  whole  consideration:  2 
Parsons  on  Contracts,  5th  ed.,  527;  Duke  of  St.  Albans  v. 
Shore  (1789),  1  H.  Black.  271,  and  note,  p.  273,  containing 
Boone  v.  Eyre  (1777),  and  see  latter  case  in  note  (t)  to 
Boone  v.  Eyre  (1779),  2  W.  Black.  *1312,  *1314;  Pordage  v. 
Cole  (1607),  1  Wms.  Saund.  320;  Ayer  v.  Emery  (1867),  14 
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Allen,  67;  Gould  v.  Brown  (1856),  6  Ohio  St.  538.  Con- 
ditions are  not  favored,  and,  in  the  absence  of  express  terms 
to  that  effect,  they  will  not  be  implied  in  wills  unless  the  in- 
tent is  clear:  Murphey  v.  Brown  (1902),  159  Ind.  106,  62 
N.  E.  275.  Here,  as  we  shall  hereafter  show,  the  provisions 
concerning  the  residuary  estate  can  reasonably  be  disentangled 
from  the  other  provisions  of  the  instrument,  and  as  it  may 
be  satisfied  in  any  event  by  treating  the  stipulations  of  ap- 
pellee as  covenants,  or  by  the  assumption  that  the  statement 
of  the  portion  of  the  consideration  which  was  valuable  was 
in  ^^^  the  nature  of  a  recital,  and  indulging,  as  we  may,  the 
presumption  that  it  was  really  the  intention  of  decedent  to 
make  appellee,  to  a  large  extent  at  least,  the  recipient  of  her 
bounty,  we  deem  it  clear  that  we  should  not  treat  the  pro- 
visions concerning  support  as  conditions  which  were  punc- 
tiliously to  be  performed  in  every  particular  to  avoid  a  for- 
feiture. 

Appellants*  counsel  further  urge  in  support  of  their  de- 
murrer that  the  instrument  of  September  1,  1903,  was  a 
contract,  and  that,  therefore,  decedent  was  not  authorized  to 
dispose  of  the  property  she  received  from  her  deceased  hus- 
band, by  means  of  such  an  instrument.  As  appellee  made 
the  copy  of  the  will  of  John  McGlinn  an  exhibit  pursuant  to 
the  order  of  the  court,  as  moved  by  appellants,  and  as  said 
will  was  not  a  proper  exhibit  under  the  code,  we  are  of  opin- 
ion that  the  question  as  to  Esther  McGlinn 's  authority  to  ex- 
ecute said  instrument  in  disposition  of  the  estate  is  not  pre- 
sented by  the  demurrer.  The  question  does  arise  upon  the 
evidence,  however,  and  with  the  preliminary  statements  that 
at  the  time  of  the  execution  of  the  writing  in  question  said 
decedent  was  eighty-two  years  of  age,  that  she  had  none  but 
collateral  kindred,  that  the  appellee  had  been  reared  by 
decedent,  that  they  had  lived  together  much  of  the  time  after- 
ward, that  decedent  had  received  under  her  husband's  will 
about  $17,000  worth  of  property,  and  that  she  had  no  fur- 
ther estate,  we  proceed  to  the  consideration  of  the  law  ques- 
tion presented. 

It  appears  from  the  English  authorities  prior  to  the  en- 
actment of  the  English  wills  act  of  1837  (1  Vict.,  c.  26)  that 
there  was  judicial  sanction  for  the  probating  of  almost  every 
kind  of  document  whereby  property  could  be  disposed  of  or 
affected,  among  which  we  may  enumerate  deeds,  contracts, 
promissory  notes,  bills  of  exchange,  letters  and  diary  entries: 
Am.  St  Bep.,  Vol.  IIS)— 31 
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Castor  V.  Jones  (1882),  86  Ind.  289,  and  cases  cited;  note 
to  Ferris  v.  *»*  Neville  (1901),  89  Am.  St.  Rep.  480;  note 
to  Burlington  University  v.  Barrett  (1867),  92  Am.  Dee. 
376;  Hunt  v.  Hunt  (1828),  4  N.  H.  434,  17  Am.  Dec.  434; 
30  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  573,  and  eases  cited. 
A  will  may  be  defined,  with  sufficient  accuracy  for  present 
purposes,  as  any  instrument,  executed  with  the  formalities 
required  by  law,  whereby  a  person  makes  a  disposition  of 
his  property  to  take  effect  after  his  death:  1  Redfield  on 
Wills,  4th  ed.,  •S;  Habergham  v.  Vincent  (1793),  2  Ves. 
Jr.  204;  McCarty  v.  Waterman  (1882),  84  Ind.  550;  Robin- 
son V.  Brewster  (1892),  140  111.  649,  33  Am.  St.  Rep.  265, 
30  N.  E.  683;  Cover  v.  Stem  (1887),  67  Md.  449,  1  Am.  St. 
Rep.  406,  10  Atl.  231 ;  note  to  Ferris  v.  Neville,  89  Am.  St. 
Rep.  480.  It  is,  of  course,  essential  to  distinguish  between 
such  provisions  and  those  in  which  the  beneficiary  takes  some 
interest,  vested  or  contingent,  upon  the  execution  of  the  in- 
strument. It  is  of  the  essence  of  a  testamentary  disposition 
of  property  that  it  be  purely  posthumous  in  operation,  since 
during  life  the  intent  of  the  testator  must  continue  ambula- 
tory. 

It  affords  no  objection  whatever  to  the  testamentary  char- 
acter of  an  instrument  that  it  contains  provisions  of  a  con- 
tractual nature:  Habergham  v.  Vincent  (1793),  2  Ves.  Jr. 
204;  Green  v.  Proude  (1675),  1  Mod.  117;  Hixon  v.  Wytham 
(1675),  1  Ch.  Cas.  248,  Finch,  195;  Thorold  v.  Thorold 
(1809),  1  Phil.  Ecc.  1;  Masterman  v.  Maberly  (1829),  2 
Hagg.  Ecc.  235;  Lautenshlager  v.  Lautenshlager  (1890),  80 
Mich.  285,  45  N.  W.  147;  Armstrong  v.  Armstrong  (1874), 
4  Baxt.  357;  Jordan  v.  Jordan's  Admr.  (1880),  65  Ala.  301; 
Gage  V.  Gage  (1841),  12  N.  H.  371;  Symmes  v.  Arnold 
(1851),  10  Ga.  506;  Turner  v.  Scott  (1866),  51  Pa.  126.  Of 
course,  as  respects  the  same  subject  matter,  a  document  could 
not  be  a  contract,  passing  an  interest  in  the  property,  and  a 
will,  any  more  than  two  objects  could  occupy  the  same  space 
at  the  same  time.  The  very  attaching  of  rights  ***  in  the 
property  by  another  precludes  the  exercise  of  that  continued 
authority  upon  the  part  of  the  original  owner  which  is  of 
the  essence  of  testamentary  power.  But  we  think  it  may  be 
affirmed,  as  a  just  deduction  from  the  cases,  that  no  matter 
by  what  name  the  parties  may  call  their  agreement,  or  to 
what  extent  there  may  be  contractual  provisions  in  it,  yet  if 
a  provision  of  a  clearly  testamentary  character  is  found  in 
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the  writing  and  it  is  witnessed  in  accordance  with  the  re- 
quirements of  law,  it  may  operate  as  a  will:  Habergham  v. 
Vincent  (1793),  2  Ves.  Jr.  204;  Green  v.  Proude  (1675),  1 
Mod.  117;  Castor  v.  Jones  (1882),  86  Ind.  289;  Gage  v. 
Gage  (1841),  12  N.  H.  371;  Reed  v.  Hazleton  (1887),  37 
Kan.  321,  15  Pac.  177;  Turner  v.  Scott  (1866),  51  Pa.  126. 

As  to  the  animus  testandi,  concerning  which  appellants' 
counsel  raise  a  question,  we  have  to  observe  that  a  case  in 
which  a  testamentary  provision  clearly  appears  is  to  be 
broadly  differentiated  from  a  case  arising  out  of  some  am- 
biguous act,  as  the  indorsement  of  a  promissory  note.  In  the 
former  case  parol  evidence  would  be  wholly  unnecessary,  for 
the  animus  testandi  does  not  depend  upon  the  maker's  realiza- 
tion that  the  instrument  he  is  executing  is  a  will,  but  upon 
his  intention  to  create  a  revocable  disposition  of  his  property 
to  take  effect  after  his  death:  Kenney  v.  Parks  (1899),  125 
Cal.  146,  57  Pac.  772. 

In  the  instrument  before  us,  the  provision  of  item  2,  com- 
mencing with  the  words,  "in  addition  to  which  there  shall 
be  paid  to  said  Emma  L.  Krieg,  at  the  death  of  said  Esther 
McGlinn,  the  whole  of  the  residue  of  the  estate,  real,  per- 
sonal and  mixed,  of  which  she  shall  die  seised,"  clearly 
looked  forward  to  the  death  of  the  latter,  and  may  be  given 
a  testamentary  operation.  The  word  "paid"  is  one  which 
is  often  loosely  used,  and  is  always  liberally  construed: 
Sheets'  Estate  (1866),  52  Pa.  257,  258.  At  the  best,  appel- 
lants' counsel  cannot  escape  the  proposition  that  aside  from 
the  interest  in  the  house  and  lot  which  decedent  undertook 
to  convey  by  deed,  the  ***  provision  that  appellee  should 
have  at  decedent's  death  the  property  of  which  she  should 
"die  seised"  wholly  failed  to  identify  any  property  as  the 
subject  matter  of  a  conveyance  in  praesenti.  If  decedent 
had  refused  to  continue  to  live  with  appellee,  and  had,  with 
the  advice  of  her  husband's  executors,  conveyed  property  to 
provide  for  her  support,  or  if,  having  procured  their  con- 
sent, she  had  exercised  her  undoubted  discretion  to  dispose 
of  property  to  provide  herself  with  comforts  which  it  would 
have  to  be  said  that  appellee's  undertaking,  in  view  of  her 
scale  of  living,  did  not  contemplate  should  be  furnished,  the 
latter  could  not  have  recovered  such  property  upon  decedent's 
death.  We  quote  as  illustrative  of  the  force  of  this  the  fol- 
lowing observations  of  the  court  in  Brewer  v.  Baxter  (1870), 
41  Ga.  212,  5  Am.  Rep.  530:  "The  paper  writing  set  forth 
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in  the  record  convej'S  only  such  of  the  described  property  as 
the  maker  thereof  'may  die  possessed  of;  no  present  inter- 
est in  the  property  was  conveyed  to  the  three  sons,  and  un- 
til the  death  of  the  maker  of  the  instrument,  no  one  could 
know  what  portion  of  the  property  described  therein  he  would 
die  possessed  of.  Consequently,  the  instrument  convoyed  only 
such  portion  of  the  described  property  as  he  might  be  pos- 
sessed of  at  the  time  of  his  death,  and  is,  in  law,  a  testa- 
mentary disposition  of  the  property,  to  take  effect  at  the 
death  of  the  maker  of  the  instrument,  and  if  legally  executed, 
may  be  proved  as  such  in  the  proper  court":  See,  also,  Mc- 
Carty  v.  Waterman  (1882),  84  Ind.  550;  Reed  v.  Hazelton 
(1887),  37  Kan.  321,  15  Pac.  177. 

As  to  the  undertaking  in  item  3,  whereby  decedent  under- 
took to  revoke  any  subsequent  will,  it  may  be  pertinently 
asked  whether  the  provision  against  revocation  does  not  have 
quite  as  much  tendency  to  show  that  the  absolute  title  to  the 
property  was  treated  by  the  parties  as  remaining  in  said  de- 
cedent as  it  does  to  show  that  an  interest  was  attempted  to 
be  conveyed,  but,  as  we  have  already  pointed  out,  there  yet 
remained  a  way  by  ***  which  she  could  disappoint  the  ex- 
pectations of  appellee  by  a  conveyance  inter  vivos,  so  that 
decedent  would  not  "die  seised"  of  the  property.  Besides, 
it  is  to  be  remembered  that  if  said  instrument  should  not  be 
construed  as  a  will,  it  would  work  the  overthrow  of  the  pro- 
visions in  favor  of  John  M.  Krieg  and  Esther  Ellen  Bailey, 
who  could  only  take  as  legatees.  This  re-enforces  the  view 
that  the  instrument  should  be  construed  as  testamentary. 

As  the  writing  in  question  contains  every  element  of  a 
valid  will,  and  was  incapable  of  operating  in  any  other  way, 
we  are  of  opinion  that  the  animus  testandi  must  be  implied, 
and  that  the  instrument  (supposing  that  it  had  been  regu- 
larly executed)  was  not  subject  to  be  controlled  by  parol 
evidence  tending  to  show  any  different  intent.  There  was 
evidence,  however,  from  which  the  jury  was  justified  in  find- 
ing that  the  paper  was  intended  as  a  will. 

But  supposing  that  by  putting  together  the  various  pro- 
visions of  the  writing  it  could  be  said  that  in  its  entirety  it 
amounted  to  an  expression,  even  if  somewhat  incoherent,  of 
an  intent  to  pass  an  interest  in  the  property,  yet,  as  must  be 
admitted,  there  is  room  for  the  other  construction,  and  the 
question  then  arises  as  to  which  should  prevail.  And  at  this 
point  we  may  suggest  that  appellants  occupy  the  peculiarly 
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unfortunate  position  of  contending  for  a  particular  inter- 
pretation, not  for  the  purpose  of  substantially  carrying  out 
the  intention  of  the  parties  to  the  instrument,  but  to  the 
end  that  the  provisions  thereof  may  be  extirpated,  root  and 
branch.  Now,  it  is  evident,  since  the  decedent  had  authority 
to  dispose  of  one-half  of  her  deceased  husband's  estate  by 
will,  that  an  interpretation  which  would  nullify  the  instru- 
ment, which  she  caused  to  be  duly  witnessed  according  to  the 
law  of  wills,  is  not  to  be  adopted  if  it  can  reasonably  be 
avoided.  **Ut  res  magis  valeat  quam  pereat" — that  the  thing 
may  prevail,  rather  than  be  destroyed — ^is  a  sound  rule  of 
construction,  ****  which  is  frequently  adopted  by  the  courts 
to  effectuate  the  intention  of  parties  to  written  instruments. 
In  Roe  V.  Tranmarr  (1757),  Willes,  682,  3  Smith's  Lead. 
Cas.,  9th  Am.  ed.,  1780,  a  deed  which  could  not  operate  as  a 
release,  because  it  attempted  to  convey  a  freehold  in  futuro. 
was  upheld,  by  invoking  the  above  rule,  as  a  covenant  to  stand 
seised,  thus  giving  the  instrument  an  operation  by  the  stat- 
ute of  uses,  although  it  was  intended  to  be  a  deed  at  com- 
mon law.  In  delivering  the  opinion  of  the  court,  Willes, 
Lord  Chief  Justice,  after  calling  attention  to  the  rules  in  re- 
spect to  the  exposition  of  deeds,  as  laid  down  in  Shepherd's 
Touchstone,  and  to  the  declaration  of  Lord  Hale,  that  the 
judges  ought  to  be  curious  and  subtle  to  invent  reasons  and 
means  to  make  acts  effectual,  according  to  the  just  intent  of 
the  parties,  adds:  "The  judges  in  these  later  times  (and  I 
think  very  rightly)  have  gone  further  than  formerly,  and 
have  had  more  consideration  for  the  substance,  to  wit,  the 
passing  of  the  estate  according  to  the  intent  of  the  parties. 
than  the  shadow,  to  wit,  the  manner  of  passing  it."  The 
learned  annotator  of  Smith's  Leading  Cases,  in  his  opening 
comment  upon  said  case,  says:  "The  principle  which  it  car- 
ries out,  and  is  usually  cited  to  illustrate,  is  one  of  the  high- 
est importance,  and  is,  indeed,  the  main  one  upon  which  the 
construction  of  every  written  instrument  hinges.  *  * 

The  doctrine  embodied  in  the  rule  of  construction  we  are 
considering  has  frequently  been  recognized  in  will  cases. 
Thus,  in  Habergham  v.  Vincent  (1793),  2  Ves.  Jr.  204,  which 
was  decided  after  extended  argument  and  much  considera- 
tion, Wilson,  J.,  said:  "The  general  rule  is,  that,  when  a 
man  has  expressed  a  clear  intention  to  dispose  of  his  estate, 
and  has  taken  an  ineffectual  mode  of  doing  it,  yet,  if  the  in- 
strument ciEin  be  construed  in  another  manner  so  as  to  ef- 
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fectuate  his  intention,  the  ceremony  is  matter  of  form;  and 
the  substance  shall  be  carried  into  execution,  if  it  may  by 

law **®  So  here,  though  the  testator  has  called  this 

a  deed,  yet,  as  the  intention  was  to  complete  what  was  incom- 
plete by  the  will,  as  it  is  in  writing,  and  signed,  and  as  to 
some  purposes,  perhaps  to  all,  it  may  have  a  legal  operation, 
if  testamentary,  in  order  to  sustain  the  intention  it  is  fair 
so  to  consider  it;  and  I  do  not  know  any  rule  that  stands  in 
the  way."  In  Milledge  v.  Lamar  (1816),  4  Desaus.  617, 
James,  J.,  in  considering  whether  an  instrument  in  form  a 
deed,  and  which  would  be  void  as  such,  could  operate  as 
an  executory  devise,  said:  "But  as  an  instrument  in  writ- 
ing, solemnly  executed,  this  court  appears  bound  to  give  it 
some  operation.  Now,  the  doctrine  is,  that  when  a  man  has 
expressed  clearly  his  intention  to  dispose  of  his  estate,  and 
has  taken  an  ineffectual  mode  of  doing  it,  yet  if  the  instru- 
ments can  be  construed  in  another  manner,  so  as  to  effectu- 
ate his  purpose,  the  ceremony  is  matter  of  form,  and  the 
substance  shall  be  carried  into  execution,  if  it  may  by  law. 
And  although  this  paper  has  the  form  of  a  deed,  yet  as  it 
was  intended  to  take  effect  at  the  death  of  the  testator,  and 
is  ratified  by  his  will,  it  may  be  considered  as  testamentar3^ ' ' 
In  the  same  case,  Desaussure,  J.,  said:  "The  instrument  un- 
der consideration  may  be  so  construed,  if  it  be  necessary  to 
do  so,  in  order  to  give  effect  to  the  intention  of  the  maker. 
It  is  a  leading  object  with  courts  of  justice  to  give  effect  to 
the  intention  of  parties,  both  in  their  deeds  and  wills:  3 
Bacon's  Abridgment,  393.  That  great  and  virtuous  magis- 
trate. Lord  Hale,  said  in  the  case  of  Pibus  v.  Mitford  [  (1669), 
1  Vent.  372],  (cited  in  1  Ves.  Sr.  153),  'that  we  ought  to 
serve  the  intent  if  we  can,  as  the  best  expositor  we  can  go 
by'":  See,  also,  Thorold  v.  Thorold  (1809),  1  Phil.  Ecc.  1; 
Masterman  v.  Maberly  (1829),  2  Hagg.  Ecc.  235;  In  the 
Goods  of  Morgan  (1866),  L.  R.  1  P.  &  D.  214;  Thompson  v. 
Johnson  (1851),  19  Ala.  59;  Sharp  v.  Hall  (1888),  86  Ala. 
110,  11  Am.  St.  Rep.  28,  5  South.  497;  Crocker  v.  Smith 
(1891),  94  Ala.  295,  10  South.  258,  16  L.  R.  A.  576;  Grain 
V.  Grain  (1858),  21  Tex.  790;  Broom's  Legal  **''  Maxims, 
•640;  Shepherd's  Touchstone,  82,  83;  1  Williams  on  Execu- 
tors, 7th  Am.  ed.,  150. 

Gases  may  be  found  in  which  courts  have  exhibited  a 
like  anxiety  to  uphold  as  deeds  instruments  which  could  not 
operate  as  wills.     Such  cases  and  those  we  have  above  re- 
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f erred  to  are  like  emanations  of  the  principle  "that  unless 
an  instrument,  which  has  been  fully  executed,  from  every 
point  of  view  seems  to  be  a  nullity,  it  will  not  be  intended 
that  the  parties  meant  that  it  should  be  invalid,  and  some 
effect  will,  if  possible,  be  given  to  it":  Spencer  v.  Bobbins 
(1886),  106  Ind.  580,  5  N.  E.  726. 

The  intent  to  execute  the  power  conferred  by  the  will  of 
John  ]\IcGlinn  appears  on  the  face  of  the  instrument,  and  it 
is  to  be  implied  from  the  circumstances:  Rinkenberger  v. 
Meyer  (1900),  155  Ind.  152,  56  N.  E.  913,  and  cases  cited. 

Appellants,  by  cross-complaint,  attacked  the  execution  by 
decedent  of  the  instrument  of  September  1,  1903,  on  a  num- 
ber of  grounds,  among  which  It  is  sufficient  to  mention  un- 
soundness of  mind  and  undue  influence.  Upon  the  trial,  ap- 
pellants, in  an  appropriate  manner,  offered  the  testimony  of 
two  physicians  as  to  the  physical  and  mental  condition  of 
said  decedent  a  number  of  months  subsequent  to  the  signing 
of  said  instrument,  and  it  was  sought  to  prove  that  such  con- 
dition must  have  existed  at  the  time  in  question.  It  ap- 
peared that  the  knowledge  of  said  physicians  as  to  decedent's 
condition  was  obtained  while  treating  her  professionally,  but 
John  Heaston,  as  executor  of  the  will  of  April  30,  1903,  at- 
tempted to  waive  the  objection  that  they  were  incompetent. 
Complaint  is  made  that  the  court  refused  to  permit  appel- 
lants to  prove  by  said  physicians  the  facts  within  their  knowl- 
edge. The  statute  which  makes  physicians  incompetent  to 
testify  to  matters  concerning  their  patients  which  they  learn 
by  reason  of  their  professional  relation  contains  no  qualify- 
ing terms.  As  the  patient  may  waive  the  privilege,  since  it 
is  ***  for  his  benefit,  we  recognize  as  proper  the  holdings  of 
this  court  that  the  executor  of  the  patient  who  enjoyed  such 
privilege  may,  for  the  purpose  of  upholding  his  attempted 
testamentary  disposition  of  his  property,  waive  the  privi- 
lege which  the  statute  confers,  but  since  in  this  case  the 
attack  was  solely  upon  the  testamentary  instrument  of  Sep- 
tember 1,  1903,  we  should  regard  it  as  a  perversion  of  said 
holdings  to  attempt  to  apply  them  to  this  case.  It  appears 
from  the  record  that  the  wife  of  said  Heaston  was  a  legatee 
under  the  former  will,  and  he  was  the  principal  witness  on 
behalf  of  appellants.  It  is  to  be  remembered  that  upon  the 
making  of  the  formal  proof  as  to  the  execution  of  the  in- 
strument, it  became  iiieunibent  upon  appelhuits  to  show  that 
what  was  prima  facie  the  act  of  decedent  was  not  such  in 
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law.  Had  this  contest  come  after  the  formal  probating  of 
the  instrument  of  September  1,  1903,  and  the  issuing  of 
letters  of  administration  with  the  will  annexed,  the  holder 
of  such  letters  would  have  been  charged  with  a  duty  of  seek- 
ing to  maintain  said  instrument,  and  he  alone,  in  view  of 
the  posture  of  the  case,  could  have  waived  the  privilege  of 
his  decedent.  The  fact  that  these  steps  were  not  taken  made 
no  difference  so  far  as  the  former  will  was  concerned.  Those 
who  claimed  under  it  could  not  waive  the  objection  to  a 
disqualified  witness  in  order  that  they  might  overthrow  what 
was  prima  facie  the  valid  act  of  the  decedent,  for  whose  bene- 
fit the  statute  had  interposed  the  bar.  It  was  not  a  race  of 
diligence  as  to  who  could  first  procure  the  probating  of  the 
will  which  he  possessed,  so  as  to  put  the  other  party  on  the 
defensive.  A  waiver  must  have  its  basis  in  the  right  of  the 
decedent,  and  in  such  a  case  as  this  it  can  only  be  invoked 
by  the  executor  who  is  seeking  to  support  what  prima  facie 
at  least  was  the  valid  act  of  his  testator:  S6e  Towles  v.  Mc- 
Curdy  (1904),  163  Ind.  12,  71  N.  E.  129;  Brackney  v.  Fogle 
(1901),  156  Ind.  535,  60  N.  E.  303. 

In  the  portion  of  appellants'  brief  devoted  to  the  argu- 
ment of  the  cause,  their  counsel  complain  of  the  action  of 
**®  the  court  in  excluding  evidence  that  William  Krieg,  the 
husband  of  appellee,  stated  in  the  presence  of  the  executors 
of  John  McGlinn's  estate  and  certain  lawyers  whom  they 
were  consulting  as  to  the  right  of  said  Esther  to  enter  into 
such  an  agreement  as  the  one  in  question,  that  he  and  his 
wife  desired  the  whole  of  the  estate  for  keeping  said  dece- 
dent. The  competency  of  this  evidence  is  claimed  on  the 
ground  that  it  was  a  circumstance  tending  to  show  undue 
influence.  While  we  recognize  the  legal  proposition  that 
such  influence  may,  in  some  circumstances,  be  made  out 
without  direct  proof  of  the  actual  exercise  thereof,  yet  we 
seriously  doubt  whether  there  was  enough  evidence  to  war- 
rant the  submission  of  such  question  in  this  case:  Teegarden 
V.  Lewis  (1896),  145  Ind.  98,  40  N.  E.  1047,  44  N.  E.  9: 
Slayback  v.  Witt  (1898),  151  Ind.  376,  50  N.  E.  389.  It 
also  appears  to  us  that  appellants  in  other  instances  had  the 
benefit  of  the  ultimate  facts  sought  to  be  proved.  But  grant- 
ing that  there  was  technical  error  in  excluding  the  evidence, 
appellants  are  not  entitled  to  a  reversal  on  account  thereof,^ 
because  of  the  state  of  the  record.  The  rulings  were  re- 
spectively made  the  tenth,  thirteenth,  fourteenth  and  seven- 
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teenth  grounds  for  a  new  trial.  The  practice  was  pursued  in 
each  instance  of  setting  out  in  the  motion  what  purported  to 
be  a  transcript  of  a  number  of  questions,  together  with  the 
offers  to  prove  and  the  rulings  of  the  court,  and  where  such 
answers  were  permitted,  they  are  also  set  out.  In  each  in- 
stance the  assignment  of  the  ground  for  a  new  trial  was 
joint,  and  appellants  have  therefore  taken  upon  themselves 
the  burden  of  showing  that  all  of  the  rulings  embraced 
within  a  particular  cause  for  a  new  trial  were  erroneous: 
Cincinnati  etc.  R.  Co.  v.  Madden  (1893),  134  Ind.  462,  34 
N.  E.  227;  Lawrence  v.  Van  Buskirk  (1895),  140  Ind.  481. 
40  N.  K  54;  Indiana  etc.  R.  Co.  v.  Snyder  (1895),  140  Ind. 
647,  39  N.  E.  912;  Masterson  v.  State  (1896),  144  Ind.  240, 
43  N.  E.  138;  Sievers  v.  Peters,  B.  &  Lumber  Co.  (1898), 
151  Ind.  642,  50  N.  E.  877,  52  N.  E.  399.  Each  ground 
for  a  new  trial,  as  a  joint  one,  may  be  defended  ^^^  on  the 
ground  either  that  a  question  embraced  therein  was  leading 
or  called  for  a  conclusion  or  for  matter  prima  facie  privi- 
leged, or  that  it  was  followed  by  legal  argument,  instead  of 
an  offer  to  prove,  and  in  one  instance,  concerning  which  com- 
plaint is  made  of  the  ruling  on  the  motion  for  a  new  trial, 
the  motion  states  that  the  objection  to  the  exclusion  of  the 
evidence  was  overruled,  instead  of  sustained.  Counsel  have 
also  failed  to  comply  with  the  rules  of  this  court  both  "in  re- 
spect to  pointing  out  the  page  and  line  where  the  particular 
ruling  may  be  found,  and  in  failing  to  state  the  proposition 
under  the  points-and-authorities  subdivision  of  their  brief, 
as  required  by  rule  22  of  this  court.  It  is  further  objected 
that  the  court  erred  in  permitting  witnesses  who  had  long 
been  acquainted  with  said  decedent  to  testify  as  to  their 
opinion  that  she  was  of  sound  mind.  The  particular  ob- 
jection which  is  thus  advanced  is  that  said  witnesses  did  not 
state  facts  sufficient  to  be  made  the  foundation  of  an  opin- 
ion as  to  the  mental  condition  of  said  decedent.  There  is 
no  merit  in  these  objections,  especially  in  view  of  the  fact 
that  the  witnesses  were  called  for  the  purpose  of  proving  that 
said  decedent  was  sane.  They  certainly  revealed  a  sulTieient 
acquaintance  with  her  so  that  the  court  was  authorized  to 
submit  the  question  as  to  the  weight  of  their  opinion  to  the 
jury:  Colee  ▼.  State  (1881),  75  Ind.  511;  Ryman  v.  Craw- 
ford (1882),  86  Ind.  262;  Goodwin  v.  State  (1884),  96  Ind. 
550  i  Blume  v.  State  (1900),  154  Ind.  343,  56  N.  E.  77L 
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The  qnestion  whether  the  court  erred  in  the  giving  and 
refusal  of  particular  instructions  is  discussed  in  the  brief 
of  appeHants  at  some  length.  The  point  is  made,  however, 
by  the  other  side  that  all  of  these  matters  are  included  with- 
in a  joint  assignment  of  errors,  and  we  are  of  opinion  that 
this  is  the  case:  Kackley  v.  Evansville  etc.  R.  Co.  (1893), 
7  Ind.  App.  169,  34  N.  E.  532.  As  it  is  not  claimed  that 
the  court  erred  in  all  of  these  rulings,  we  ^**  are  not  called 
on  to  consider  the  particular  questions  concerning  the  in- 
structions which  counsel  have  sought  to  raise:  Conrad  v. 
State  (1896),  144  Ind.  290,  43  N.  E.  221;  Masterson  v. 
State  (1896),  144  Ind.  240,  43  N.  E.  138;  Lawrence  v.  Van 
Buskirk  (1895),  140  Ind.  481,  40  N.  E.  54;  Cincinnati  etc. 
R.  Co.  V.  Madden  (1893),  134  Ind.  462,  34  N.  E.  227;  Moore 
V.  Orr  (1894),  10  Ind.  App.  89,  37  N.  E.  554. 

Finally,  it  is  urged  that  the  verdict  was  contrary  to  the 
evidence.  "We  have  already  considered  every  question  that 
was  really  deserving  of  consideration  which  was  presented 
under  the  above  ground  for  a  new  trial.  Beyond  that  we 
may  state  that  appellee  was  only  called  on  to  make  formal 
proof  in  order  to  sustain  her  ease,  and  even  within  the  field 
of  controversy  as  to  the  due  execution  of  said  will,  the  jury 
was  wholly  justified  in  returning  the  verdict  in  favor  of  ap- 
pellee. 

Judgment  affirmed. 


To  Constitute  an  Instrument  a  Will,  it  is  not  necessary  tliat  it  should 
assume  any  particular  form,  or  that  it  should  be  expressed  in  any 
particular  words:  See  the  note  to  Ferris  v.  Neville,  89  Am.  St.  Eep. 
486,  on  what  constitutes  a  testamentary  writing.  For  subsequent  cases 
to  the  same  effect,  see  Gump  v.  Gowans,  226  111.  635.  117  Am.  St.  Rep. 
275;  Kerr  v.  Girdwood,  138  N.  C.  473,  107  Am.  St.  Rep.  551;  Teske  v. 
Dittberner,  65  Neb.  167,  101   Am.  St.  Rep.  614. 

Conditions  Subsequent  are  discussed  in  the  note  to  Ecroyd  v.  Cogger 
shall,  79  Am.  St.  Eep.  747.  Conditions  precedent  are  discussed  in  the 
note  to  Brennan  v.  Brennan,  103  Am.  St.  Rep.  366. 
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STATE  V.  RICHCREEK. 

[167  Ind.  217,  77  N.  E.  1085.] 

BANKING — Statutory  Eegulation. — At  the  Common  Law  an  in- 

Jividual  could  engage  in  the  banking  business  at  pleasure,  but  the 
state  has  power  to  regulate  and  restrain  the  exercise  of  that  right, 
(p.  493.) 

BANKING — Reasonableness  of  Statutory  Eegulations. — The 
question  as  to  what  regulations  of  the  banking  business  are  proper 
and  needful  is  primarily  for  the  legislature  to  decide,  but  the  courts, 
if  called  upon,  must  finally  determine  whether  the  regulations  are  in 
harmony  with  constitutional  guaranties,     (pp.  493,  494.) 

BANKING — Constitutionality  of  Regulation. — A  statute  pro- 
viding that  the  "real  estate,  bank  furniture  and  fixtures"  of  unin- 
corporated banks  shall  not  constitute  more  than  one-third  of  their 
entire  capital,  does  not  deprive  such  banks  of  their  property  without 
due  process  of  law,  nor  abridge  their  privileges  and  immunities  in 
contravention    of   the   fourteenth   amendment,     (p.   496.) 

BANKING — Constitutionality  of  Regulation. — A  statute  pro- 
viding that  no  unincorporated  bank  shall  do  business  unless  it  has 
property  of  the  cash  value  of  ten  thousand  dollars  is  constitutional, 
(pp.  498,  499.) 

BANKING — Constitutionality  of  Regulation. — A  statutory  pro- 
vision that  the  proprietors  of  unincorporated  banks  shall  take  oath 
that  their  individual  net  worth  is  at  least  double  the  amount  of  cap- 
ital paid  into  the  bank  is  constitutional,     (p.  '499.) 

BANKING — Constitutionality  of  Regulation. — A  statutory  pro- 
vision requiring  an  individual,  or  one  member  of  a  firm,  conducting 
a  banking  business,  to  be  a  resident  of  the  state,  is  constitutional. 
(p.  500.) 

CONSTITUTIONAL  LAW.— The  Exercise  of  the  Police 
Power  is  subject  to  the  supervision  of  the  courts,  but  police  regula- 
tions may  not  be  declared  void  merely  because  deemed  contrary  to 
natural  justice  and  equity,  but  only  because  they  violate  some  con- 
ititutional  right,     (p.  500.) 

Charles  W.  Miller,  attorney  general,  C.  C.  Hadley,  W.  C. 
Geake,  L.  G.  Rothehild  and  Rowland  Evans,  for  the  state. 

D.  P.  Baldwin,  T.  E.  Howard  and  W.  T.  Thornton  for  the 
appellee. 

**»  MONTGOMERY,  J.  Appellee  was  charged  by  affi- 
davit with  having  transacted  a  banking  business  on  July  3, 
1905,  and  for  two  days  prior  thereto,  and  with  having  used 
the  words  "bank,"  "banker,"  and  "banking"  in  connection 
with  said  business  without  having  filed  with  the  auditor  of 
Btate  a  detailed  statement  under  oath  as  required  by  the  act 
of  March  4,   11)05    (Acts   1905,   p.   182;   Burns'   Kev.   Stats. 
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1905,  sees.  2994a-2994j),  entitled,  "An  act  to  regulate  the 
business  of  banking  by  individuals,  partnerships  and  unin- 
corporated persons."  The  affidavit  was  quashed,  upon  ap- 
pellee's motion,  for  the  alleged  reason  that  it  did  not  eon- 
tain  facts  sufficient  ***  to  constitute  a  public  offense;  and 
from  that  decision  the  state  appealed. 

The  first  three  sections  of  the  statute  upon  which  this 
prosecution  was  based  read  as  follows : 

"Section  1.  That  every  partnership,  firm  or  individual 
transacting  a  banking  business  within  this  State  or  using 
the  word  bank,  banker  or  banking  in  connection  with  his  or 
its  business  shall  be  subject  to  the  provisions  of  this  act. 

"Section  2.  That  from  and  after  July  1,  1905,  it  shall 
be  unlawful  for  any  partnership,  firm  or  individual  to 
transact  a  banking  business  in  this  State  unless  such  part- 
nership, firm  or  individual  has  property  of  the  cash  value 
of  at  least  $10,000.  Such  property  shall  be  in  money,  bank 
furniture  and  fixtures  or  real  estate  for  the  conduct  of  the 
business  of  such  bank,  all  to  be  set  apart  and  kept  good  and 
unimpaired  for  the  security  of  creditors  of  any  such  bank, 
and  provided  that  the  real  estate,  bank  furniture  and  fix- 
tures shall  not  constitute  more  than  one-third  in  amount 
and  value  of  the  entire  capital  of  such  bank. 

"Section  3.  Every  partnership,  firm  or  individual  now 
transacting  or  hereafter  desiring  to  transact  a  banking  busi- 
ness in  this  State,  shall,  under  oath,  file  with  the  Audi- 
tor of  State,  a  full,  complete  detailed  statement  of  First. 
The  name  of  the  bank  or  proposed  bank.  Second.  A  copy 
of  the  articles  of  copartnership  and  agreement  if  a  copart- 
nership under  which  the  business  of  the  bank  is  being  or 
is  to  be  conducted,  which  shall  be  executed  and  acknowl- 
edged by  all  the  parties  interested  therein,  and  at  least  one 
of  whom  shall  be  at  all  times  a  resident  of  the  State  of 
Indiana.  If  a  banking  business  is  being  or  is  to  be  trans- 
acted or  carried  on  by  an  individual,  such  individual  shall 
at  all  times,  while  in  such  banking  business,  be  a  resident 
of  the  State  of  Indiana  and  the  statement  herein  required 
shall  so  show.  Third.  The  county  and  city  or  town  in 
which  the  bank  is  to  be  located  and  the  business  carried  on. 
Fourth.  The  amount  of  the  capital  paid  into  the  business, 
-^*  and  to  be  kept  and  maintained  at  all  times  in  the  busi- 
ness. Fifth.  A  statement  that  the  responsibility  and  net 
worth  of  the  individual  members  of  such  firm,  partnership  or 
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individual  is  equal  to  an  amount  at  least  double  the  amount 
of  the  capital  paid  into  such  bank  as  herein  provided. 
Sixth.  If  not  disclosed  in  the  partnership  agreement,  then 
the  names  of  the  officers,  agents  or  employes  in  the  active 
charge  of  and  management  of  the  business  of  the  bank. 
Every  partnership,  firm  or  individual  now  doing  a  bank- 
ing business  in  this  State  shall  on  or  before  July  1,  1905, 
file  with  the  Auditor  of  State  a  detailed  statement  as  pro- 
vided herein." 

No  formal  objection  to  the  affidavit  has  been  suggested, 
but  the  assault  is  directed  solely  against  the  act  upon  which 
it  is  founded.  It  is  charged  that  the  provision  of  section 
2,  forbidding  more  than  one-third  of  the  capital  of  the  bank 
to  be  invested  in  real  estate,  bank  furniture  and  fixtures 
for  the  conduct  of  the  business  of  such  bank,  and  the  sec- 
ond and  fifth  subdivisions  of  section  3  of  the  statute,  are 
invalid  and  unconstitutional. 

The  right  of  banking,  in  all  its  departments,  at  common 
law  belonged  to  the  individual  citizen,  to  be  exercised  at 
pleasure.  It  is  conceded  by  counsel,  and  it  is  unquestionably 
settled,  that  the  sovereign  authority  of  the  state  may  regu- 
late and  restrain  the  exercise  of  such  right:  Bank  of  Au- 
gusta V.  Earle  (1839),  13  Pet.  •Sid,  'Sge,  10  L.  ed.  274; 
Blaker  v.  Hood  (1894),  53  Kan.  499,  36  Pac.  1115,  24  L.  R. 
A.  854;  State  v.  Woodmansee  (1890),  1  N.  Dak.  246,  46 
N.  W.  970,  11  L.  R.  A.  420;  Curtis  v.  Leavitt  (1857),  15 
N.  Y.  9,  52;  Attorney  General  v.  Utica  Ins.  Co.  (1817),  2 
Johns.  Ch.  371;  People  v.  Utica  Ins.  Co.  (1818),  15  Johns. 
358,  8  Am.  Dec.  243;  People  v.  Bartow  (1826),  6  Cow.  (N. 
Y.)  290;  Nance  v.  Hemphill  (1840),  1  Ala.  551;  State  v. 
Williams  (1852),  8  Tex.  255;  State  v.  Stebbins  (1828),  1 
«»  Stew.  (Ala.)  299;  1  Morse  on  Banks  and  Banking,  4th 
ed.,  sec.  13 ;  Zane  on  Banks  and  Banking,  sees.  9,  10. 

The  quasi  public  nature  of  the  banking  business,  and  the 
intimate  relation  which  it  bears  to  the  fiscal  affairs  of  the 
people  and  the  revenues  of  the  state,  clearly  bring  it  within 
the  domain  of  the  internal  police  power,  and  make  it  a  proper 
subject  for  legislative  control.  Bankers  invite  general  de- 
posits primarily  for  their  own  profit,  and  usually  obtain  a 
measure  of  public  patronage,  and  the  expediency  of  guard- 
ing the  people  against  imposition,  extortion,  and  fraud,  of 
affording  efficient  means  of  detecting  irregular  practices,  and 
of  learning  the  true  financial  condition  of  the  bank,  and  tho 
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necessity  of  preserving  the  confidence  of  patrons  in  its  solv- 
ency, and  of  protecting  their  interests  in  case  of  insolvency, 
justify  inspection  and  control  by  the  state.  When  the 
sovereign  people  of  a  state,  acting  through  the  legislature, 
find  such  police  regulation  necessary  to  protect  public  health, 
safety  or  morals,  to  prevent  fraud  or  oppression,  or  to  pro- 
mote the  general  welfare,  the  power  to  act  is  supreme,  sub- 
ject only  to  such  limitations  as  are  imposed  by  the  funda- 
mental law.  The  question  as  to  what  regulations  are  proper 
and  needful  is  primarily  for  legislative  decision,  yet  when 
the  police  power  is  used  to  regulate  a  business  or  occupation 
which  in  itself  is  lawful  and  useful  to  the  community,  the 
courts,  if  called  upon,  must  determine  finally  whether  such 
regulations  as  may  have  been  prescribed  are  so  far  just  and 
reasonable  as  to  be  in  harmony  with  constitutional  guaran- 
ties: Republic  Iron  &  Steel  Co.  v.  State  (1903),  160  Ind.  379, 
66  N.  E.  1005,  62  L.  R.  A.  136. 

Appellee's  learned  counsel  frankly  concede  that  the  busi- 
ness of  banking,  whether  conducted  by  a  corporation  or  by 
individuals,  is  a  legitimate  subject  of  inspection  and  regu- 
lation by  law  under  the  police  power;  and  further,  that  the 
provisions  of  section  2  of  the  act  under  consideration,  mak- 
ing it  unlawful  to  transact  a  banking  business  under  ^'-^  this 
act  on  a  capital  of  less  than  $10,000  in  money,  bank  furni- 
ture, fixtures  and  real  estate,  all  to  be  set  apart  and  kept 
good  for  the  security  of  creditors  of  the  bank,  are  wise  and 
salutary.  They  earnestly  contend,  however,  that  the  pro- 
viso "that  the  real  estate,  bank  furniture  and  fixtures  shall 
not  constitute  more  than  one-third  in  amount  and  value  of 
the  entire  capital  of  such  bank,"  contravenes  the  consti- 
tutional guaranty  that  "no  man's  property  shall  be  taken 
by  law  without  just  compensation"  (Const.,  art.  1,  sec.  21), 
since  many  private  bankers  already  in  business  have  furni- 
ture and  fixtures  and  real  estate  of  more  than  half,  and 
in  some  cases  nearly  equal  to,  the  value  of  the  whole  bank- 
ing capital.  It  is  further  argued  that  this  clause  violates 
section  23,  article  1  of  the  state  constitution,  which  pro- 
vides: "The  General  Assembly  shall  not  grant  to  any  citi- 
zen, or  class  of  citizens,  privileges  and  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citi- 
zens," inasmuch  as  it  casts  a  burden  of  discriminating  in- 
equality upon  established  bankers  having  valuable  banking- 
houses  and  equipments;  and  finally,  that  it  deprives  such 
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bankers  of  their  property  without  due  process  of  law,  and 
abridges  their  privileges  and  immunities  in  contravention  of 
the  fourteenth  amendment  to  the  constitution  of  the  United 
States. 

It  was  held  in  City  of  Aurora  v.  West  (1857),  9  Ind.  74, 
that  it  is  only  the  taking  of  specific  pieces  of  private  prop- 
erty by  the  exercise  of  the  power  of  eminent  domain,  with- 
out compensation,  that  is  prohibited  by  section  21,  article  1 
of  the  state  constitution,  and  that  property  might  be  taken 
by  taxation  for  public  purposes,  without  any  other  compensa- 
tion than  the  general  and  common  benefits  accruing  from  the 
expenditure  of  the  fund  thereby  produced.  It  is  equally 
clear  that  this  constitutional  provision  was  not  intended  to 
serve  as  a  restraint  upon  the  exercise  of  the  police  power  of 
the  state  for  the  public  welfare,  by  which  a  particular  ^-'*  use 
of  property  once  lawful  and  unobjectionable  may  be  for- 
bidden, or  property  be  wholly  destroyed,  without  compensa- 
tion and  without  the  fault  of  the  owner. 

The  insistence  that  the  act  grants  special  privileges  and 
immunities  is  equally  untenable.  It  is  manifest  that  in  every 
regulating  statute  the  precise  terms  prescribed  must  be  to 
some  extent  arbitrary,  depending  upon  the  exercise  of  a 
sound  legislative  judgment.  The  constitutional  mandate  is 
satisfied  if  there  be  no  manifest  intent  to  discriminate  in  favor 
of  a  particular  class  of  citizens  to  the  exclusion  of  others  simi- 
larly circumstanced,  and  the  provisions  of  the  restrictive  act 
be  in  fact  open  alike  to  all  citizens  who  may  bring  themselves 
within  its  terms.  This  act  neither  confers  special  privileges 
nor  makes  unjust  discriminations,  but  its  privileges  are  open 
to  every  citizen  upon  the  same  terms.  It  denies  no  privi- 
lege to  anj'one,  and  operates  alike  upon  all  who  may  avail 
themselves  of  its  benefits:  Parks  v.  State  (1902),  159  Ind. 
211,  64  N.  E.  862,  59  L.  R.  A.  190;  Barrett  v.  Millikau 
(1901),  156  Ind.  510,  83  Am.  St.  Rep.  220,  60  N.  E.  310; 
Hancock  v.  Yaden  (1890),  121  Ind.  366,  16  Am.  St.  Rep.  396, 
33  N.  E.  253,  6  L.  R.  A.  576;  Barbier  v.  Connolly  (1885), 
113  U.  S.  27,  5  Sup.  Ct.  Rep.  357,  28  L.  ed.  923;  State  v. 
Currens  (1901),  111  Wis.  431,  87  N.  W.  561,  56  L.  R.  A.  252. 

The  circumstance,  that  for  a  time  it  may  inflict  hardship, 
inconvenience  and  possibly  loss  to  certain  individuals,  does 
not  amount  to  a  constitutional  objection,  so  long  as  such  bur- 
dens or  losses  are  not  needlessly  and  unreasonably  imposed, 
but  result  as  an  incident  of  a  general  enactment  fairly  do- 
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signed  to  subserve  the  public  welfare.  If  the  mere  fact  of 
resulting  inconvenience  and  loss  to  an  established  business, 
admittedly  subject  to  public  control,  were  sufficient  to  pre- 
clude control  under  the  police  power,  then  regulation  would 
be  practically  impossible,  and  this  most  salutary  and  neces- 
sary power  of  sovereignty  be  seriously  abridged  or  wholly  de- 
stroyed. This  statute  ^^^  grants  equal  priviliges  and  im- 
poses like  restrictions  upon  all  persons  under  the  same  cir- 
cumstances, and  does  not  deprive  appellee  of  due  process 
of  law,  or  deny  him  equal  protection  of  the  law  in  violation 
of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States:  Wurts  v.  Iloagland  (1885),  114  U.  S.  606,  5 
Sup.  Ct.  Rep.  1086,  29  L.  ed.  229;  Duncan  v.  Missouri 
(1894),  152  U.  S.  377,  14  Sup.  Ct.  Rep.  570,  38  L.  ed.  485; 
Eldridge  v.  Trezevant  (1896),  160  U.  S.  452,  469,  16  Sup. 
Ct.  Rep.  345,  40  L.  ed.  490;  Lowe  v.  Kansas  (1896),  163 
U.  S.  81,  16  Sup.  Ct.  Rep.  1031,  41  L.  ed.  78 ;  Missouri  Pac. 
R.  Co.  V.  Mackey  (1888),  127  U.  S.  205,  8  Sup.  Ct.  Rep. 
1161,  32  L.  ed.  107;  Pacific  Express  Co.  v.  Seibert  (1892),^ 
142  U.  S.  339,  12  Sup.  Ct.  Rep.  250,  35  L.  ed.  1035;  Budd 
v.  New  York  (1892),  143  U.  S.  517,  12  Sup.  Ct.  Rep.  468. 
36  L.  ed.  247;  Hayes  v.  Missouri  (1887),  120  U.  S.  68,  7 
Sup.  Ct.  Rep.  350,  30  L.  ed.  578;  Barbier  v.  Connolly,  113 
U.  S.  27,  5  Sup.  Ct.  Rep.  357,  28  L.  ed.  923;  Mugler  v. 
Kansas  (1887),  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  31  L.  ed. 
205;  Powell  V.  Pennsylvania  (1888),  127  U.  S.  678,  8  Sup. 
Ct.  Rep.  992,  1252,  32  L.  ed.  253;  Crowley  v.  Christensen 
(1890),  137  U.  S.  86,  11  Sup.  Ct.  Rep.  13,  34  L.  ed.  620; 
Bowditch  V.  Boston  (1879),  101  U.  S.  18,  25  L.  ed.  980; 
Dent  V.  West  Virginia  (1889),  129  U.  S.  114,  9  Sup.  Ct.  Rep. 
231,  32  L.  ed.  623;  Missouri  Pac.  R.  Co.  v.  Humes  (1885), 
115  U.  S.  512,  6  Sup.  Ct.  Rep.  110,  29  L.  ed.  463;  Glucose 
Refining  Co.  v.  City  of  Chicago  (1905),  138  Fed.  209. 

In  the  case  of  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup. 
Ct.  Rep.  357,  28  L.  ed.  923,  Justice  Field,  speaking  for  the 
court,  said:  "The  fourteenth  amendment,  in  declaring  that 
no  state  'shall  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,'  un- 
doubtedly intended  not  only  that  there  should  be  no  arbi- 
trary deprivation  of  life  or  liberty,  or  arbitrary  spoliation  of 
property,  but  that  equal  protection  and  security  should  be 
given  to  all  under  like  ***  circumstances  in  the  enjoyment  of 
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their  personal  and  civil  rights;  that  all  persons  should  be 
equally  entitled  to  pursue  their  happiness  and  acquire  and 
enjoy  property;  that  they  should  have  like  access  to  the 
courts  of  the  country  for  the  protection  of  their  persons  and 
property,  the  prevention  and  redress  of  wrongs,  and  the  en- 
forcement of  contracts;  that  no  impediment  should  be  inter- 
posed to  the  pursuits  of  anyone  except  as  applied  to  the 
same  pursuits  by  others  under  like  circumstances;  that  no 
greater  burdens  should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling,  and  condition,  and  that  in  the 
administration  of  criminal  justice  no  different  or  higher 
punishment  should  be  imposed  upon  one  than  such  as  is  pre- 
scribed to  all  for  like  offenses.  But  neither  the  amendment — 
broad  and  comprehensive  as  it  is — nor  any  other  amendment, 
was  designed  to  interfere  with  the  power  of  the  state,  some- 
times termed  its  police  power,  to  prescribe  regulations  to  pro- 
mote the  .health,  peace,  morals,  education  and  good  order  of 
the  people,  and  to  legislate  so  as  to  increase  the  industries  of 
the  state,  develop  its  resources,  and  add  to  its  wealth  and 

prosperity Regulations  for  these  purposes  may  press 

with  more  or  less  weight  upon  one  than  upon  another,  but 
they  are  designed,  not  to  impose  unequal  or  unnecessary 
restrictions  upon  anyone,  but  to  promote,  with  as  little  in- 
dividual inconvenience  as  possible,  the  general  good.  Though, 
in  many  respects,  necessarily  special  in  their  character,  they 
do  not  furnish  just  ground  of  complaint  if  they  operate 
alike  upon  all  persons  and  property  under  the  same  circum- 
stances and  conditions.  Class  legislation,  discriminating 
against  some  and  favoring  others,  is  prohibited,  but  legisla- 
tion which,  in  carrying  out  a  public  purpose,  is  limited  in  its 
application,  if  within  the  sphere  of  its  operation  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the  amend- 
ment." 

In  the  case  of  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct. 
Rep.  273,  31  L.  ed.  205,  Justice  Harlan  disposed  of  an  objec- 
tion similar  to  that  advanced  by  appellee  ^'"^  in  the  follow- 
ing language:  "It  is  contended  that,  as  the  primary  and 
principal  use  of  beer  is  as  a  beverage;  as  their  respective 
breweries  were  erected  when  it  was  lawful  to  engage  in  the 
manufacture  of  beer  for  every  purpo.se,  as  such  establish- 
ments will  become  of  no  value  as  property,  or,  at  least,  will 
be  materially  diminished  in  value,  if  not  employed  in  the 
manufacture  of  beer  for  every  purpose ,  the  prohibition  upon 
Am.  St.  Eep.,  Vol.  119—32 
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their  being  so  employed  is,  in  effect,  a  taking  of  property  for 
public  use  without  compensation,  and  depriving  the  citizen 
of  his  property  without  due  process  of  law.  In  other  words, 
although  the  state,  in  the  exercise  of  her  police  powers,  may 
lawfully  prohibit  the  manufacture  and  sale,  within  her  limits, 
of  intoxicating  liquors  to  be  used  as  a  beverage,  legislation 
having  that  object  in  view  cannot  be  enforced  against  those 
who,  at  the  time,  happen  to  own  property,  the  chief  value  of 
which  consists  in  its  fitness  for  such  manufacturing  purposes, 
unless  compensation  is  first  made  for  the  diminution  in  the 
value  of  their  property,  resulting  from  such  prohibitory  en- 
actments. This  interpretation  of  the  fourteenth  amendment 
is  inadmissible.  It  cannot  be  supposed  that  the  states  in- 
tended, by  adopting  that  amendment,  to  impose  restraints 
upon  the  exercise  of  their  powers  for  the  protection  of  the 
safety,  health,  or  morals  of  the  community The  prin- 
ciple that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law  was  embodied,  in  sub- 
stance, in  the  constitutions  of  nearly  all,  if  not  all,  of  the 
states  at  the  time  of  the  adoption  of  the  fourteenth  amend- 
ment; and  it  has  never  been  regarded  as  incompatible  with 
the  principle,  equally  vital,  because  essential  to  the  peace 
and  safety  of  society,  that  all  property  in  this  country  is  held 
under  the  implied  obligation  that  the  owner's  use  of  it  shall 
not  be  injurious  to  the  community." 

The  charters  of  national  banks,  state  banks  of  discount 
and  deposit,  saving  banks,  and  loan  and  deposit  companies, 
^^®  authorize  them  to  hold  permanently  only  such  real  es- 
tate as  may  be  necessary  for  the  immediate  and  convenient 
accommodation  of  their  business.  It  is  not  required  that  this 
limitation  be  altogether  wise  and  just  to  warrant  a  holding 
that  it  is  valid,  but  it  is  sufficient  if  it  appears  that  it  was 
designed  and  is  reasonably  calculated  to  subserve  some  pub- 
lic purpose.  Private  banks  may  be  fairly  expected  to  ac- 
commodate the  public  by  making  loans  and  discounts,  and 
to  that  end  should  have  some  capital  in  money,  in  addition  to 
that  intrusted  to  their  care  by  depositors.  It  would  be  mani- 
festly unwise  to  authorize  an  investment  of  the  entire  capital 
of  a  bank  in  real  estate,  furniture  and  fixtures,  as  inimical  to 
public  accommodation ;  and  it  is  a  matter  of  current  history 
that  depositors  have  been  made  the  victims  of  imposition  and 
fraud,  through  the  allurements  of  pretended  bankers  whose 
only  capital  consisted  of  gilt  signs,   plate  glass,  mahogany 
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furniture  and  richly  embellished  safes.  We  are  not  judicially 
advised  that  the  provision  limiting  the  investment  of  bank- 
ing capital  in  the  species  of  tangible  property  named  would 
unjustly  or  unreasonably  invade  individual  rights,  but,  on 
the  contrary,  it  appears  to  us  that  this  provision  was  suit- 
ably designed  for  the  public  good,  and  is  a  prudent  regula- 
tion for  the  guidance  of  solvent  bankers,  and  a  proper  pre- 
caution against  fraud  and  imposition  on  the  part  of  finan- 
cial charlatans.  It  is  our  conclusion,  therefore,  that  section 
2  of  the  act  does  not  contravene  any  of  the  constitutional 
guaranties  invoked  by  appellee. 

The  same  constitutional  objectio"ns  are  urged  against  the 
validity  of  that  provision  of  section  3  of  the  act  which  re- 
quires the  banker  to  make  oath  "that  the  responsibility  and 
net  worth  of  the  individual  members  of  such  firm,  partner- 
ship or  individual  is  eciual  to  an  amount  at  least  double  the 
amount  of  capital  paid  into  such  bank."  It  is  insisted  that 
this  clause  prohibits  a  banker  from  using  all  of  his  cap'tal 
in  his  business,  and  is  an  instance  ^^^  of  arbitrary  selection 
and  of  illegal  discrimination.  It  is  not  correct  to  say  that 
the  banker  is  thereby  prohibited  from  using  all  his  capital 
in  his  business,  but  he  is  forbidden  from  treating  his  entire 
holdings  as  capital  stock,  and  in  effect  required  to  have  and 
maintain  a  reserve  or  surplus  fund.  In  considering  this  pro- 
vision it  must  be  borne  in  mind  that  the  banking  business  is 
not  wholly  private,  but  quasi  public  in  character,  and  sub- 
ject to  governmental  supervision,  and  in  view  of  this  fact 
the  arguments  advanced  appear  more  appropriate  for  legis- 
lative than  for  judicial  consideration.  This  feature  of  the 
statute  is  not  different  in  principle  from  the  double  liability 
of  stockholders  in  incorporated  banks,  and  for  the  reasons  al- 
ready given  and  upon  the  authorities  cited  we  are  of  opin- 
ion that  it  does  not  violate  any  of  the  constitutional  prin- 
ciples relied  upon  by  appellee. 

It  is  finally  contended  that  the  provision  requiring  that 
an  individual,  or  one  member  of  a  firm,  conducting  a  bank- 
ing business  under  this  act  must  be  a  resident  of  Indiana  is 
invalid.     "We  cannot  sustain  this  objection. 

In  the  case  of  Welsh  v.  State  (1890),  126  Ind.  71,  25  N. 
E.  883,  9  L.  R.  A.  664,  this  court,  among  other  things,  said: 
**It  is  not  true,  as  is  sometimes  argued,  that  the  citizen  de- 
rives his  right  to  sell  intoxicating  liquor  from  the  particular 
state  in  which  he  sells.     In  selling  he  is  but  exercising  his 
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common-law  right It  is  not  an  unreasonable  require- 
ment that  a  person  who  desires  to  avail  himself  of  a  license 
to  retail  intoxicating  liquors  shall  submit  himself  to  the 
jurisdiction  of  the  state,  by  becoming  an  inhabitant  thereof. 
to  the  end  that  he  may  be  readily  apprehended  and  punished 
for  any  violation  of  the  law  in  connection  with  his  busi- 
ness. '  * 

The  propriety  of  this  provision  is  readily  manifest.  A 
private  banker  inviting  the  confidence  and  patronage  of  the 
^^®  public  should  not  only  possess  suitable  capital,  but  also  a 
good  character.  The  people  intrusting  their  money  to  his 
care  should  be  afforded  an  opportunity  of  learning  some- 
thing of  his  character,  habits  and  mode  of  life  without  go- 
ing beA'ond  state  lines  for  information.  A  good  character 
will  not  insure  the  safety  of  a  business  intrusted  wholly  to 
employes,  but  personal  supervision  is  highly  requisite.  The 
situs  of  the  bank  assets  for  the  purpose  of  taxation  should 
be  definitely  fixed,  and  not  left  open  to  dispute  by  the  noji- 
residence  of  the  owner.  It  is  important  that  the  banker 
should  be  within  the  jurisdiction  of  our  courts,  civil  and 
criminal,  and  be  answerable  personally  to  the  complaints 
of  creditors,  and  easily  apprehended  in  case  of  a  violation 
of  the  laws  governing  his  business:  Welsh  v.  State,  126  Ind. 
71,  25  N.  E.  883,  9  L.  R.  A.  664;  Trageser  v.  Gray  (1890), 
73  Md.  250,  25  Am.  St.  Rep.  587,  20  Atl.  905,  9  L.  R.  A.  780 ; 
JMcCready  v.  Virginia  (1876),  94  U.  S.  391,  24  L.  ed.  218; 
Wagner  v.  Town  of  Garrett  (1898),  118  Ind.  114,  20  N.  E.  706. 
The  provisions  of  the  New  York  statute  upon  this  subject 
are  much  more  stringent,  but  their  validity  has  not  been 
questioned:  See  New  York  Banking  Law,  Laws  1882,  c.  409, 
sec.  32. 

The  legislature  may  not,  under  the  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  with  private  business 
or  impose  unusual  or  unnecessary  restrictions  upon  lawful  oc- 
cupations, but  the  public  interest  existing,  the  means  adopted 
for  its  protection  must  be  reasonably  necessary  for  the  ac- 
complishment of  the  purpose,  and  not  unduly  oppressive  upon 
individuals.  The  exercise  of  the  police  power  is  subject  to 
the  supervision  of  the  courts,  but  police  regulations  may 
not  be  declared  void  merely  because  deemed  contrary  to 
natural  justice  and  equity,  but  only  because  they  violate  some 
constitutional  right.  The  provisions  of  the  statute  under 
consideration  do  not  violate  the  constitutional  guaranties  re- 
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lied  upon,  but,  in  our  opinion,  have  substantial  relation  to 
the  public  welfare,  and  were  intended  and  are  reasonably 
calculated  to  protect  *^*  the  people  of  the  state  against  fraud 
and  imposition,  and  are  consequently  valid. 

The  court  erred  in  quashing  the  affidavit.  The  judgment 
is  reversed,  with  directions  to  overrule  appellee's  motion  to 
quash,  and  for  further  proceedings. 


The  Power  of  Legislatures  to  Begulate  the  Business  of  BanJcing, 
especially  banking  conducted  by  individuals  and  unincorporated  con- 
cerns, is  discussed  in  State  v.  Scougal,  3  S.  Dak.  55,  44  Am.  St.  Kep. 
756;  Meadowcroft  v.  People,  163  111.  56,  54  Am.  St.  Eep.  447;  Brady  v. 
Matern,  125  Iowa,  158,  116  Am.  St.  Eep.  291. 


TOWNS  V.  STATE. 

[167  Ind.  315,  78  N.  E.  1012.] 

ZiABCENY.— One  Wlio  Solicits  and  Beceives  money  at  a 
public  meeting  in  a  church,  with  the  intent  to  appropriate  it  to  his 
own  use,  and  falsely  representing  to  the  contributors  that  it  is  to  be 
used  for  a  certain  benevolent  purpose,  is  guilty  of  larceny,     (p.  502.) 

Foster  C.  Sherley,  for  the  appellant. 

Charles  W.  Miller,  attorney  general,  C.  C.  Hadley,  H.  "W. 
Dowling  and  W.  C.  Geake,  for  the  state. 

3*®  IIADLEY,  J.  Appellant  obtained  consent  of  the  pas- 
tor of  Grace  Presbyterian  church  to  occupy  his  pulpit,  and 
^^'^  make  an  appeal  to  the  public  for  voluntary  contributions 
for  the  building,  at  Jeffersonville,  Indiana,  of  a  mission 
home  for  ex-convicts,  by  falsely  representing  to  the  pastor 
that  he  was  the  general  secretary  and  representative  of  a 
national  organization  of  Christian  workers,  with  headquar- 
ters at  Battle  Creek,  Michigan,  and  that  the  object  of  said 
organization  was  to  construct  such  homes  in  various  parts 
of  the  country,  and  that  his  mission  in  Indianapolis  was  to 
raise  funds  for  a  home  in  JefFersonville,  which  would  co.st 
fifteen  hundred  dollars,  and  that  he  had  at  the  time  in  haild 
or  pledged  eleven  hundred  dollars  of  the  amount.  At  a  pub- 
lic meeting  in  the  church  appellant  addressed  the  audience 
at  length,  repeating  the  repr&sentations  he  had  made  to  the 
pastor,  and,  after  an  earnest  plea  as  to  the  merits  of  his 
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mission,  requested  persons  in  his  audience  to  make  cash  con- 
tributions, or  sign  pledge  cards  if  not  prepared  with  the 
money.  There  was  no  such  organization  at  Battle  Creek, 
Michigan,  as  appellant  claimed  to  represent.  He  afterward 
told  the  detective  who  made  the  arrest  that  he  had  collected 
ninety-seven  dollars,  all  of  which,  except  eight  dollars,  he 
had  kept  for  expenses,  and  the  balance  he  had  forwarded  to 
the  secretary  and  treasurer  of  the  Christian  Aid  Society  at 
Battle  Creek,  Michigan.  The  prosecuting  witness,  with  oth- 
ers, believing  the  statements  and  representations  and  relying 
thereon,  made  a  contribution  of  money. 

Appellant  was  indicted  and  convicted  of  petit  larceny, 
and  assigns  as  error  the  refusal  of  the  court  to  grant  him  a 
new  trial.  The  real  question  is  whether  appellant's  offense 
was  larceny  or  obtaining  money  under  false  pretense. 

Under  the  facts  disclosed  by  the  evidence  and  stated  above 
there  can  be  no  doubt  but  that  the  defendant  had  formed 
the  design  to  obtain  money  by  deception,  to  appropriate  what 
he  got  to  his  own  use,  and  to  deprive  the  contributors  of  it. 
These  purposes  existing  in  his  mind  at  the  time  he  solicited 
and  received  the  ^^®  money  constituted  the  felonious  elements 
of  larceny:  Fleming  v.  State  (1894),  136  Ind.  149,  36  N.  E. 
154. 

That  the  money  was  given  up  with  the  owner's  consent  and 
without  expectation  of  its  return  can  make  no  difference,  if 
the  possession  was  obtained  by  a  fraudulent  trick  or  decep- 
tion, and  with  the  felonious  intent  not  to  return  it,  nor  use 
it  for  the  purpose  represented  by  him  and  intended  by  the 
contributors,  but  to  appropriate  it  to  the  taker's  own  use: 
StiUwell  V.  State  (1900),  155  Ind.  552,  58  N.  E.  709;  Crum  v. 
State  (1897),  148  Ind.  401,  47  N.  E.  833;  March  v.  State 
(1889),  117  Ind.  547,  20  N.  E.  444. 

The  reason  of  the  rule  is  thus  stated:  "Where  the  defend- 
ant, with  a  preconcerted  design  to  steal  the  property,  obtains 
possession  of  it  by  fraud,  the  taking  is  larceny,  for  the  reason 
that,  as  the  fraud  vitiated  the  transaction  and  left  the  title 
in  the  original  owner,  he  still  retains  a  constructive  pos- 
session of  the  goods,  and  a  conversion  of  them  by  the  de- 
fendant is  such  a  trespass  to  that  possession  as  makes  lar- 
ceny": Gillett  on  Criminal  Law,  2d  ed.,  sec.  540.  There  was 
evidence  justifying  the  jury  in  finding  the  defendant  guilty 
of  larceny. 
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While  the  state  was  delivering  its  evidence,  a  witness  on 
direct  examination,  after  testifying  to  certain  statements 
made  by  the  defendant,  was  asked  by  the  prosecuting  attomej' 
the  following  question :  *  *  You  may  state  what  he  said,  if  any- 
thing, as  to  what  institution  he  was  connected  with  in  raising 
the  money."  All  the  evidence  goes  to  show  that  appellant 
represented  publicly  and  privately  that  he  was  the  agent  and 
general  secretary  of  a  benevolent  association  at  Battle  Creek, 
Michigan,  and  it  was  the  theory  of  the  state  that  this  repre- 
sentation was  false,  and  but  a  part  of  the  defendant's  scheme 
to  deceive  the  people.  In  support  of  the  theory  the  question 
was  proper. 

Judgment  affirmed. 


For  Authorities  in  Support  of  the  decision  in  the  principal  case,  see  the 
note  to  People  v.  Miller,  88  Am.  St.  Eep.  569. 


BALTIMORE   AND   OHIO    RAILROAD    COMPANY  v. 
SLAUGHTER. 

[167  Ind.  330,  79  N.  E.  186.] 

NEGLIGENCE. — ^A  Bare  Licensee  Who  Goes  upon  the  Prem- 
ises of  another  for  some  purpose  with  which  the  owner  or  occupant 
has  no  concern,  and  without  any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  assumes  the  perils 
arising  from  defects  arising  in  the  premises,     (p.  506.), 

BAILBOAD  CROSSING — Invitation  to  Use. — Where  a  rail 
road  company  constructs  approaches  to  its  track,  and  lays  plank 
between  the  rails,  apparently  for  a  farm  crossing,  and  one  who  owns 
land  on  both  sides  thereof,  and  also  his  tenants,  make  use  of  the 
crossing,  the  railroad  company  will  be  deemed  to  have  invited  such 
use.     (p.  506.) 

NEGLIGENCE — Invitation  to  Use  Premises. — When  the  owner 
of  land,  by  enticement,  allurement,  or  inducement,  causes  another  to 
come  upon  his  lands,  he  then  assumes  the  obligation  of  providing  for  t'  e 
safety  and  protection  of  the  person  so  coming.  The  enticement, 
allurement,  or  inducement,  as  the  case  may  be,  must  be  the  equivalent 
of  an  express  or  implied  invitation.  Mere  acquiescence  in  the  use 
of  one's  land  by  another  is  not  suPicient,  although  the  invitation  may 
be  inferred  from  some  act  or  line  of  conduct,  or  from  some  designa- 
tion or  dedication,     (p.  506.) 

NEGLIGENCE — Invitation  to  Use  Premises. — The  word  "in- 
vitation," as  used  in  reference  to  a  license  to  enter  the  premises  of 
another,  includes  not  only  an  actual  bid<ling,  but  also  an  allurement 
or  enticement,     (p.  508.) 

NEGLIGENCE — Invitation  to  Use  Way. — When  an  owner  con- 
structs a  way  over   his  premises  in  such  a  manner  as  apparently  to 
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be  for  the  nse  of  certain  persons,  with  the  intent  that  they  shall  use 
it.  and  they  enjoy  it  for  a  considerable  time,  he  owes  to  them  the 
duty  to  exercise  ordinary  care  for  their  safety  while  pursuing  the 
privilege,  so  far  as  his  own  acts  are  concerned,  and  this  is  especially 
true  as  to  a  new  and  unapprehended  danger,     (p.  508.) 

BAILBOAD  CROSSING — ^Handcar  Frightening  Team. — A  com- 
plaint alleging  that  the  defendant  railroad  company  constructed  a 
wagon  road  across  its  track,  that  the  plaintiff  has  used  the  road  since 
its  construction,  and  that  the  defendant  negligently  placed  a  handcar 
near  the  crossing  which  frightened  the  plaintiff's  team,  and  caused  it 
to  run  away,  to  plaintiff's  injury,  states  a  cause  of  action,  (pp,  508, 
509.) 

NEGLIGENCE — Necessity  of  Specific  Allegations. — In  com- 
plaints for  negligence,  it  is  competent,  after  showing  the  existence  of 
a  duty  by  appropriate  allegations,  to  predicate  negligence,  charged' in 
general  terms,  upon  any  act  or  omission  whereby  it  is  claimed  that  that 
duty  was  violated.  I^  the  pleading  is  not  sufficiently  specific,  the 
remedy  is  by  motion,  not  demurrer,     (p.  510.) 

NEGLIGENCE — Frightening  Team — Pleading. — In  an  action 
for  negligence  in  frightening  a  team  by  placing  an  object  in  or  near 
a  way,  an  averment  in  the  complaint  that  the  object  was  calculated 
to   frighten   horses   of  ordinary  gentleness   is   unnecessary,     (p.   511.) 

EAILBOAD  CROSSING — ^Handcar  Frightening  Team. — A  rail- 
road company  is  liable  for  its  negligence  in  placing  a  handcar,  cal- 
culated to  frighten  ordinarily  gentle  horses,  near  a  farm  crossing, 
(pp.  512,  513.) 

NEGLIGENCE — Pleading — ^Variance. — Where  a  complaint  al- 
leges that  a  railroad  company  left  a  handcar  in  a  farm  crossing  way, 
but  the  evidence  shows  that  the  car  was  left  rear  the  way,  the  var- 
iance is  at  most  technical,  and  the  defect  will  be  treated  as  obviated 
by  amendment,     (p.  514.) 

Edward  Barton  and  Charles  L.  Jewett,  for  the  appellant. 
L.  A,  Douglass  and  H.  W.  Phipps,  for  the  appellee. 

^^  GILLETT,  J.  According  to  appellee's  complaint,  ap- 
pellant carelessly  and  negligently  left  within  the  traveled 
way  of  a  farm  crossing,  and  as  an  obstruction  to  the  free  use 
of  the  same,  a  handcar  having  upon  it  tools,  tin  dinner 
buckets,  and  clothing,  and,  as  a  result  of  the  negligence 
charged,  one  of  the  animals — a  mule — composing  the  team 
which  appellee  was  driving  along  said  way  and  across  said 
track  became  frightened  at  the  handcar  and  ran  away, 
throwing  appellee  out  of  his  wagon  and  injuring  him.  Ap- 
pellant, having  been  defeated  in  the  trial  court,  prosecutes 
this  appeal,  and  by  its  first  assignment  of  error  draws  in 
question  the  propriety  of  the  ruling  of  the  court  below  in 
overruling  a  demurrer  to  the  complaint. 

It  is  contended  by  appellant's  counsel  that,  so  far  as  the 
complaint  shows,  appellee  was  a  bare  licensee,  and  that,  hav- 
ing availed  himself  of  the  privilege  of  using  the  crossing, 
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he  was  bound  to  accept  it  as  lie  found  it ;  or,  in  other  words, 
that  appellant  could  not  properly  be  charged  with  negligence 
in  having  the  car  within  the  way. 

The  allegations  of  the  complaint  concerning  appellee's  au- 
thority to  use  the  crossing  are  as  follows :  *  *  That  said  part 
of  said  railroad  which  runs  through  said  Clark  county  extend* 
from  the  city  of  New  Albany  to  the  city  of  North  Vernon, 
Indiana;  that  at  a  point  on  said  line  of  road,  at  a  point 
about  five  miles  northeast  of  said  city  of  New  Albany,  Indi- 
ana, and  about  three  hundred  yards  northeast  of  what  is 
called  and  known  as  the  "K.  and  L."  cement  mills,  defend- 
ant had,  before  November  ,  1903,  constructed  a  private 

wagon-road  crossing  of  its  said  railroad  track  at  said  point,^ 
and  which  said  crossing  was  then  and  there  for  the  use  and 
benefit  of  the  owners  of  the  adjoining  lands  on  opposite  sides 
of  said  railroad  track  at  said  point,  and  for  their  tenants, 
and  for  all  others  who  might  have  occasion  to  cross  over  the 
same  in  the  use  of  said  lands  aforesaid;  ^^^  that  said  cross- 
ing was  on  said  day  properly  constructed  by  fastening  planks 
eight  feet  long  to  the  ties  in  said  track  and  filling  in  between 
them  with  broken  stone,  and  defendant  had  also  constructed 
approaches,  about  thirty  feet  in  length,  and  not  to  exceed 
ten  feet  in  width,  by  throwing  up  earth,  in  the  form  of 
embankments,  and  covering  them  with  broken  stone;  that  on 
said  day  plaintiff  was  a  tenant  of  the  person  who  owned  the 
adjoining  lands  on  either  side  of  said  track  at  said  crossing, 
and  had  been  for  more  than  one  year,  and  had  on  many 
occasions  before  said  day,  used  said  crossing  in  the  prosecu- 
tion of  his  said  work  as  tenant;  that  he  cultivated  said  ad- 
joining lands  as  farming  lands  as  such  tenant,  and  on  said 
day  was  entitled,  as  such  tenant,  to  use  said  crossing  with 
wagons  and  teams  in  the  prosecution  of  his  said  work ;  .  .  .  , 
that  about  5  o'clock  in  the  afternoon  of  said  day  said  plaintiff 
was  lawfully  driving  a  team  consisting  of  one  mule  and  one 
horse,  attached  to  a  two-horse  wagon,  from  one  portion  of 
his  said  farm  to  another  on  the  opposite  side  of  said  track 
of  defendant,  and  in  so  doing  had  occasion  to  drive  over  and 
upon  said  crossing."  In  their  statement  of  the  contents 
of  the  complaint,  appellant's  counsel  fully  admit  that  it  ap- 
pears that  appellee  was  a  tenant  of  the  adjacent  farm,  and 
that  he  went  upon  the  crossing  in  the  prosecution  of  his 
farm  work. 
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It  is  doubtless  the  rule  that  a  bare  licensee  who  goes  upon 
the  premises  of  another  for  some  purpose  with  which  the 
owner  or  occupant  has  no  concern,  and  without  any  entice- 
ment, allurement  or  inducement  being  held  out  to  him  by  the 
owner  or  occupant,  assumes  the  perils  arising  from  defects 
existing  in  the  premises.  "Within  this  class  of  cases  are  Lin- 
genfelter  v.  Baltimore  etc.  R.  Co.  (1900),  154  Ind.  49,  55  N.  E. 
1021,  and  Cannon  v.  Cleveland  etc.  R.  Co.  (1902),  157  Ind. 
682,  62  N.  E.  8. 

Putting  aside  all  questions  as  to  the  effect  of  the  act  of 
April  8,  1885  (Acts  1885,  p.  148;  Burns'  Rev.  Stats.  1901,  sec. 
5320  et  seq.),  *^  we  are  nevertheless  of  opinion  that  the 
facts  charged  do  not  make  out  a  case  in  which  appellee's 
entry  upon  the  railroad  was  simplj'  not  opposed  and  pre- 
vented. While  it  is  true  that  it  does  not  appear  that  the 
intent  of  the  company  in  respect  to  the  construction  and 
maintenance  of  the  crossing  was  ever  communicated  to  any- 
one, or  that  appellee  acted  upon  the  assumption  that  the 
crossing  was  designed  for  his  use,  yet,  taking  the  subjective 
intent  in  respect  to  the  purpose  of  its  construction  and  main- 
tenance, coupled  with  the  fact  that  the  planking  of  the  space 
between  the  rails  and  the  building  of  the  long  approaches  on 
either  side  tended  to  show  objectively  what  the  intent  was, 
and  adding  to  this  the  frequent  prior  user  of  the  way  by  ap- 
pellee, and  we  have  a  case  wherein  it  appears  to  us  that  it 
would  be  contrary  to  good  morals  to  permit  appellant  in  effect 
to  shift  its  ground,  after  the  injury  and  after  it  had  been 
haled  into  court,  by  asserting  that  appellee  had  ventured  upon 
the  crossing  without  invitation  and  at  his  own  risk.  Not 
to  refine  too  much,  it  seems  to  us  not  unreasonable  that  the 
company  should  be  subjected  in  the  circumstances  to  the 
consequences  of  having  extended  an  invitation  which  had  been 
acted  on. 

In  Indiana  etc.  R.  Co.  v.  Barnhart  (1888),  115  Ind.  399, 
16  N.  E.  121,  this  court  said:  "When  a  person  has  a  license 
to  go  upon  the  grounds  or  the  inclosure  of  another,  he  takes 
the  premises  as  he  finds  them,  and  accepts  whatever  perils 
he  incurs  in  the  use  of  such  license.  But  when  the  owner 
or  occupant,  by  enticement,  allurement  or  inducement,  whether 
express  or  implied,  causes  another  to  come  upon  his  lands, 
he  then  assumes  the  obligation  of  providing  for  the  safety 
and  protection  of  the  person  so  coming,  and  for  any  breach 
of  duty  in  that  respect  such  owner  or  occupant  becomes  liable 
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for  any  injury  which  may  result  to  the  person  so  caused  to 
come  onto  his  lands.  The  enticement,  allurement  or  induce- 
ment, as  ^^^  the  case  may  be,  must  be  the  equivalent  of  an 
express  or  implied  invitation.  Mere  acquiescence  in  the  use 
of  one's  land  by  another  is  not  sufficient.  Such  an  implied 
invitation  may  be  inferred  from  some  act  or  line  of  conduct, 
or  from  some  designation  or  dedication.  This  general  doc- 
trine was  affirmed  in  the  case  of  Evansville  etc.  R.  Co.  v. 
Griffin  (1885),  100  Ind.  221,  50  Am.  Rep.  783,  and  is  well 
supported  by  a  long  line  of  authorities :  Sweeney  v.  Old  Col- 
ony etc.  R.  R.  (1866),  10  Allen,  368,  87  Am.  Dec.  644;  Smith 
v.  London  etc.  Docks  Co.  (1868),  L.  R.  3  C.  P.  328;  Carleton 
V.  Franconia  Iron  etc.  Co.  (1868),  99  Mass.  216;  Toledo  etc. 
R.  Co.  v.  Crush  (1873),  67  111.  262,  16  Am.  Rep.  618;  Doss 
v.  Missouri  etc.  R.  Co.  (1875),  59  Mo.  27,  21  Am.  Rep.  371; 
Elliott  V.  Pray  (1866),  10  Allen,  378,  87  Am.  Dec.  653; 
Stratton  v.  Staples^  (1871),  59  Me.  94;  New  Orleans  etc.  R.  R. 
Co.  V.  Hanning  (1872),  15  Wall.  649,  21  L.  ed.  220;  Bennett 
V.  Louisville  etc.  R.  Co.  (1881),  102  U.  S.  577,  26  L.  ed.  235; 
Hayes  v.  Michigan  Cent.  R.  Co.  (1884),  18  Rep.  193.  See 
Lary  v.  Cleveland  etc:  R.  Co.  (1881),  78  Ind.  323,  41  Am. 
Rep.  572;  Pittsburgh  etc.  R.  Co.  v.  Bingham  (1876),  29  Ohio 
St.  364;  Jeffersonville  etc.  R.  Co.  v.  Goldsmith  (1874),  47 
Ind.  43;  Hargreaves  v.  Deacon  (1872),  25  Mich.  1;  Nicholson 
V.  Erie  R.  Co.  (1870),  41  N.  Y.  525;  Durham  v.  Musselman 
(1827),  2  Blackf.  96,  18  Am.  Dec.  133;  Hounsell  v.  Smyth 
(1860),  97  Eng.  C.  L.  731;  Gillis  v.  Pennsylvania  R.  Co. 
(1868),  59  Pa.  129,  98  Am.  Dec.  317;  Southcote  v.  Stanley 
(1856),  1  Hurl.  &  N.  247;  Bolch  v.  Smith  (1862),  7  Hurl.  & 
N.  736;  Lygo  v.  Newbold  (1854),  24  Eng.  L.  &  Eq.  507;  Bur- 
dick  v.  Cheadle  (1875),  26  Ohio  St.  393,  20  Am.  Rep.  767; 
Hardcastle  v.  South  Yorkshire  R.  etc.  Co.  (1859),  4  Hurl.  & 
N.  67." 

The  ease  as  pleaded  contains  some  of  the  elements  of  a 
dedication,  and  while  we  would  not  be  understood  as  apply- 
ing ^^  that  doctrine  to  a  private  use,  yet  the  consideration  is 
not  without  value  in  determining  whether  it  is  ju.st  to  hold 
that  appellee  occupied  no  higher  plane  of  right,  as  respects 
negligence,  than  a  mere  trespasser.  In  Bennett  v.  Louisville 
etc.  R.  Co.,  102  U.  S.  577,  26  L.  ed.  235,  we  find  the  court  ob- 
serving: "The  deceased,  when  injured,  was  using  the  prem- 
ises for  some  of  the  very  purposes  for  which  they  had  been 
appropriated,  and  to  which  they  had,  so  to  speak,  been  dedi- 


503  American  State  Reports,  Vol.  119.      [Indiana, 

cated  by  the  owner."  An  essentially  similar  observation  is 
to  be  found  in  Indiana  etc.  R.  Co.  v.  Barnhart  (1888),  115 
Ind.  399,  16  N.  E.  121.  But  the  word  "invitation,"  to  which 
the  eases  on  the  subject  under  consideration  so  often  refer, 
includes,  both  in  its  lexicographical  and  its  legal  sense,  not 
only  an  actual  bidding,  but  also  an  allurement  or  enticement. 
AVhile  an  invitation  may  not,  at  least  in  most  circumstances, 
grow  out  of  mere  passivity  as  respects  the  condition  of  the 
premises,  yet  the  cases  abundantly  justify  the  assertion  that 
where  an  owner  constructs  a  way  over  his  premises  in  such 
a  manner  as  apparently  to  be  for  the  use  of  certain  persons, 
with  the  intent  that  they  should  use  it,  and  they  continue  to 
enjoy  it  for  a  considerable  period  of  time,  he  owes  to  them  a 
duty  to  exercise  ordinary  care  for  their  safety  while  pur- 
suing the  privilege,  so  far  as  his  own  acts  are  concerned,  and 
this  is  especially  true  as  to  a  new  and  unapprehended  danger. 
In  Corby  v.  Hill  (1858),  4  Com.  B.,  N.  S.,  556,  the  plaintiff 
was  injured  while  driving  along  a  private  road,  extending 
from  a  turnpike  to  a  lunatic  asylum,  owing  to  the  presence 
of  a  quantity  of  slate  which  the  defendant  had  deposited  upon 
the  way.  The  latter  attempted  to  justify  under  the  permis- 
sion of  the  owners  of  the  soil.  Cockburn,  C.  J.,  said:  "The 
proprietors  of  the  soil  held  out  an  allurement  whereby  the 
plaintiff  was  induced  to  come  upon  the  place  in  question ; 
they  held  out  this  road  to  all  persons  having  occasion  to  pro- 
ceed to  the  asylum  as  the  means  of  access  thereto 

Having,  so  to  speak,  ^^*  dedicated  the  way  to  such  of  the 
general  public  as  might  have  occasion  to  use  it  for  that  p^lr- 
pose,  and  having  held  it  out  as  a  safe  and  convenient  mode 
of  access  to  the  establishment,  without  any  reservation,  it 
was  not  competent  for  them  to  place  thereon  any  obstruction 
calculated  to  render  the  road  unsafe,  and  likely  to  cause  in- 
jury to  those  persons  to  whom  they  held  it  out  as  a  way  aloni? 
which  they  might  safely  go.  If  that  be  so,  a  third  person 
could  not  acquire  the  right  to  do  so  under  their  license  or 
permission."  In  the  same  case,  Williams,  J.,  said:  "I  see  no 
reason  why  the  plaintiff  should  not  have  a  remedy  against 
such  wrongdoer,  just  as  much  as  if  the  obstruction  had  tak(»n 
place  upon  a  public  road.  Good  sense  and  justice  require 
that  he  should  have  a  remed}',  and  there  is  no  authority 
against  it."  "Willes,  J.,  remarked:  "The  defendant  had  no 
right  to  set  a  trap  for  the  plaintiff.  One  who  comes  upon 
another's  land  by  the  owner's  permission  or  invitation  has  a 
right  to  expect  that  the  owner  will  not  dig  a  pit  thereon,  or 
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permit  another  to  dig  a  pit  thereon,  so  that  persons  lawfully 
coming  there  may  receive  injury."  It  is  our  conclusion  that 
the  facts  pleaded  show  that  appellee  was  more  than  a  bare 
licensee,  and  that  he  was  entitled  to  complain  of  the  negli- 
gence charged. 

Thus  far  we  have  dealt  with  a  question,  owing  to  the  gen- 
erality of  the  points  made,  which  it  was  perhaps  not  the 
intention  of  counsel  for  appellant  to  raise.     While  they  assert 
that  appellee  was  a  bare  licensee,  to  whom  appellant  was  not 
liable   for  its   negligence,   yet  their  whole   ground  for  this 
assertion,  so  far  as  anything  definitive  in  their  brief  is  con- 
cerned, is  based  on  the  statement  in  Bennett  v.  Louisville 
etc.  R.  Co.,  102  U.  S.  577,  26  L.  ed.  235,  to  the  effect  that  it 
is  stated  in  Campbell  on  Negligence,  section  33,  that  "the 
principle  appears  to  be  that  invitation  is  inferred  where  there 
is  a  common  interest  or  mutual  advantage,  while  a  license  is 
inferred  where  the  object  is  the  mere  pleasure  or  benefit  of 
the  person  using  it."     But  even  in  the  ^^^  case  of  Bennett  v. 
Louisville  etc.  R.  Co.,  102  U.  S.  577,  26  L.  ed.  235,  the  court 
states  that  no  definite  rule  can  be  laid  down,  and  the  whole 
trend  of  the  opinion  is  against  the  position  of  counsel.     In 
the  absence  of  further  proof  of  the  circumstances  of  the 
party's  entry  than  that  it  was  for  his  pleasure  or  benefit,  there 
may  be  a  presumption  that  he  was  a  bare  licensee,  but  the 
view  is  utterly  wrong  that  this  fact  forms  the  basis  of  a  con- 
trolling principle.     In  the  leading  case  of  Sweeny  v.   Old 
Colony  etc.  R.  R.  (1866),  10  Allen,  368,  87  Am.  Dec.  644,  the 
company  was  held  liable  for  the  negligence  of  its  flagman  in 
signaling  that  the  way  was  clear  at  a  crossing  which  belonged 
tc  the  railroad  but  which  it  had  permitted  the  public  to  use 
for  the  purposes  of  travel.     It  was  argued  on  behalf  of  the 
company  that  to  hold  it  liable  would  involve  the  anomaly  of 
charging  it  with  a  failure  to  guard  a  place  which  it  was 
not  bound  to  keep  open,  but  Bigelow,  C.  J.,  said :  "If  a  person 
undertakes  to  do  an  act  or  discharge  a  duty  by  which  the  con- 
duct of  others  may  properly  be  regulated  and  governed,  he  is 
bound  to  perform  it  in  such  a  manner  that  those  who  are 
rightfully  led  to  a  course  of  conduct  or  action,  on  the  faith 
that  the  act  or  duty  will  be  duly  and  properly  performed, 
shall  not  suffer  loss  or  injury  by  reason  of  his  negligence." 
And  so  we  find  it  stated  by  Judge  Cooley,  that  if  one  "ex- 
pressly or  by  implication   invites  others  to  come  upon  his 
premises,  whether  for  business  or  for  any  other  purpose,  it 
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is  his  duty  to  be  reasonably  sure  that  he  is  not  inviting  them 
into  danger,  and  to  that  end  he  must  exercise  ordinary  care 
and  prudence  to  render  the  premises  reasonably  safe  for  the 
visit":  Cooley  on  Torts,  2d  ed.,  605. 

The  next  objection  which  appellant's  counsel  urge  against 
the  complaint  is  that  it  fails  to  aver  that  the  handcar  and 
articles  thereon  were  calculated  to  frighten  horses  of  ordinary 
gentleness.  There  is  no  doubt  that  this  is  an  essential  ele- 
ment in  the  case,  but  it  does  not  follow  that  it  must  be  spe- 
cifically alleged.  ***  It  is  charged  that  the  defendant  care- 
lessly and  negligently  placed  said  handcar  lengthwise  upon 
the  crossing,  and  carelessly  and  negligently  obstructed  the 
free  use  of  the  same  by  said  handcar  and  also  that  the 
accident  and  injuries  set  forth  were  caused  by,  and  were  the 
direct  result  of,  the  negligence  charged.  We  are  of  opinion 
that  it  was  not  necessary  to  plead  more  specifically  as  to  the 
nature  of  the  defect.  It  is  a  general  rule,  both  in  this  state 
and  elsewhere,  that  in  complaints  or  declarations  for  negli- 
gence it  is  competent,  after  showing  the  existence  of  a  duty 
by  appropriate  allegations,  to  predicate  negligence,  charged 
in  general  terras,  upon  any  act  or  omission  whereby  it  is 
claimed  that  that  duty  was  violated.  If  the  pleading  is  not 
sufficiently  specific,  the  remedy  is  by  motion;  it  cannot  be 
taken  advantage  of  by  demurrer:  Brookville  etc.  Turnpike 
Co.  V.  Pumphrey  (1877),  59  Ind.  78,  26  Am.  Rep.  76;  Ohio 
etc.  R.  Co.  V.  Collarn  (1881),  73  Ind.  261,  88  Am.  Rep,  134; 
Louisville  etc.  R.  Co.  v.  Krinning  (1882),  87  Ind.  351;  Cleve- 
land etc.  R,  Co,  V,  Wynant  (1885),  100  Ind,  160;  Cincinnati 
etc,  R,  Co,  V.  Gaines  (1886),  104  Ind,  526,  54  Am.  Rep.  334, 
4  N.  E.  34,  5  N.  E.  746;  Town  of  Rushville  v.  Adams  (1886), 
107  Ind.  475,  57  Am.  Rep.  124,  8  N.  E.  292;  Pittsburgh  etc. 
R.  Co.  v.  Kitley  (1889),  118  Ind.  152,  20  N.  E.  727;  Cleve- 
land etc.  R.  Co.  V.  Wynant  (1889),  119  Ind.  539,  20  N.  E. 
730;  Rodgers  v.  Baltimore  etc.  R.  Co.  (1898),  150  Ind.  397, 
49  N.  E.  453,  and  cases  cited;  Lake  Erie  etc.  R.  Co.  v. 
McFaU  (1905),  165  Ind.  574,  76  N.  E.  400;  note  to  King  v. 
Oregon  etc.  R.  Co.  (1898),  59  L.  R.  A.  209. 

It  is  not  necessary,  in  order  to  justify  the  submission  of 
the  question  of  negligence  to  a  trial,  that  it  should  appear 
that  the  effect  of  the  act  or  omission  complained  of  as  negli- 
gent would  in  all  cases,  or  even  ordinarily,  be  to  produce 
the  consequences  which  followed.  It  is  sufficient  to  present 
a  trial  question  if  it  was  to  be  reasonably  apprehended  that 
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such  an  injury  might  thereby  occur  to  another  while  exer- 
cising his  legal  ^^*  right  in  an  ordinarily  careful  manner: 
Ohio  etc.  R:  Co.  v.  Trowbridge  (1890),  126  Ind.  391,  26  N.  E. 
64.  It  is  not  an  uncommon  thing,  as  the  courts  judicially 
know,  for  horses  to  be  frightened  at  unusual  objects:  Billman 
V.  Indianapolis  etc.  R.  Co.  (1881),  76  Ind.  166,  40  Am.  Rep. 
230;  Wharton  on  Negligence,  2d  ed.,  sec.  107.  Whether  the 
act  of  placing  the  handcar  within  the  limits  of  the  crossing 
was  so  calculated  to  frighten  horses  which  might  pass  along 
the  way  as  to  render  it  negligent  to  do  such  an  act  was  a 
mixed  question  of  law  and  fact,  and  it  was  presented  by  the 
issue  formed  upon  the  allegation  that  the  act  was  negli- 
gently done.  In  Cleveland  etc.  R.  Co.  v.  Wynant  (1887),  114 
Ind.  525,  5  Am.  St.  Rep.  644,  17  N.  E.  118,  Mitchell,  C.  J., 
said:  "All  horses  are  disposed  to  scare  or  shy  at  objects  of 
an  unusual  character  in  a  highway.  Roads  are  prepared 
with  reference  to  this  generally  known  disposition,  and  per- 
sons who  place  or  leave  objects  in  a  highway  are  likewise 
charged  with  notice  of  this  habit.  These  are  things  which 
every  adult  person  of  ordinary  experience  must  be  presumed 
to  know.  It  is  not,  therefore,  a  subject  to  be  pleaded  and 
proved,  whether  a  box-car,  or  any  other  particular  object,  is 
naturally  calculated  to  frighten  horses.  This  is  to  be  deter- 
mined by  the  experience,  observation  and  intelligence  of  the 
court  and  jury  as  applied  to  all  the  facts  of  the  particular 
case  before  them."  But  without  further  discussion  of  the 
objection  stated,  we  content  ourselves  with  the  statement  that 
in  several  cases  this  court  has  treated  as  unnecessary  the 
averment  that  the  object  complained  of  was  calculated  to 
frighten  horses  of  ordinary  gentleness:  Brookville  etc.  Turn- 
pike Co.  V.  Pumphrey  (1877),  59  Ind.  78,  26  Am.  Rep.  76; 
Cincinnati  etc.  R.  Co.  v.  Gaines  (1886),  104  Ind.  526,  54  Am. 
Rep.  334,  4  N.  E.  34,  5  N.  E.  746 ;  Town  of  Rushville  v.  Adams 
(1886),  107  Ind.  475,  57  Am.  Rep.  124,  8  N.  E.  292;  Pitts- 
burgh etc.  R.  Co.  V.  Kitley  (1889),  118  Ind.  152,  20  N.  E. 
727;  Rodgers  v.  Baltimore  etc.  R.  Co.  (1898),  150  Ind.  397, 
49  N.  E.  453. 

The  further  objection  is  made  to  the  complaint  that  it 
fails  to  aver  that  appellee's  mule  was  an  animal  of  ordinary 
"^*  gentleness.  The  allegation  which  the  complaint  contains 
is  that  the  mule  was  "well  broken  and  not  fractious  or 
balky."  If  this  be  not  an  equivalent  allegation,  we  are 
nevertheless  of  opinion  that  the  general  charges  in  respect  to 
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nefrligence  rendered  the  complaint  good  on  demurrer.  Con- 
ceding, as  we  do,  that  there  is  no  liability  where  the  object 
which  occasioned  the  mischief  was  not  naturally  calculated 
tc  frighten  horses  of  ordinary  gentleness,  yet  it  by  no  means 
follows  that  the  owner  of  a  high-spirited  horse  is  remediless 
for  an  injury  occasioned  by  its  running  away,  owing  to  its 
being  frightened  by  an  object  naturally  calculated  to  frighten 
horses  of  ordinary  docility.  In  view  of  the  statute  (Burns' 
Rev.  Stats,  1901,  sec.  359a;  Acts  1899,  p.  58),  we  cannot  as- 
sume that  appellee  was  guilty  of  contributory  negligence 
in  driving  the  animal  in  question,  and  with  this  element 
subtracted  from  the  case  as  presented  by  the  complaint,  ap- 
pellee appears  to  be  entitled  to  recover  on  the  facts  admitted 
by  the  demurrer,  as  it  is  averred  in  the  complaint  that  appel- 
lant was  negligent  in  the  particulars  stated,  and  that  such 
negligence  was  the  cause  of,  and  directly  resulted  in,  the 
accident  and  injury.  If,  without  the  contributory  fault  of 
the  driver,  a  horse  runs  away,  and  the  negligent  act  of  an- 
other is  so  far  an  efficient  cause  that,  but  for  such  negligence, 
the  horse  would  not  have  run  away,  it  would  seem  on  general 
principles  that  the  latter  would  be  liable  for  an  injury  thereby 
caused  to  the  driver:  Grimes  v.  Louisville  etc,  R,  Co.  (1892), 
3  Ind.  App.  573,  30  N.  E.  200,  and  cases  cited.  This  state  of 
facts  seems,  in  legal  effect,  to  be  shown  by  the  complaint 
before  us  when  it  is  subjected  to  the  rules  of  construction 
which  govern  complaints  in  negligence  cases.  It  was  assumed 
in  Town  of  Rushville  v,  Adams  (1886),  107  Ind.  475,  57  Am. 
Rep.  124,  8  N.  E.  292,  not  only  that  it  is  required  that  the 
object  or  obstruction  should  be  one  calculated  to  frighten 
horses  of  ordinary  gentleness,  but  also  that  the  particular 
horse  should  be  of  that  character.  ^'*^  In  answer,  however, 
to  the  objection  that  these  facts  did  not  appear  from  the 
complaint,  the  court  in  that  case  said:  "The  general  averment 
in  the  complaint  before  us  that  the  injury  was  not  caused  by 
any  negligence  or  carelessness  on  the  part  of  the  plaintiff,  but 
was  caused  wholly  by  the  negligence  of  the  town  in  per- 
mitting the  person  to  maintain  and  carry  on  the  business  of 
making  candy  on  the  street,  we  think,  makes  the  complaint 
good  as  against  the  demurrer  for  want  of  facts."  Bearing 
in  mind  the  effect  of  the  contributory  negligence  statute  since 
passed,  the  case  from  which  we  have  just  quoted  appears  to  be 
an  apposite  precedent  in  support  of  the  view — whether  the 
.character  of  the  particular  animal  be  an  element  or  not — 
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that  the  general  charge  of  negligence,  coupled  with  the  aver- 
ment that  the  injury  was  thereby  caused,  sufficiently  shows 
that  the  legal  rights  of  the  complaining  partj^  have  been  in- 
vaded: See,  also,  Keeley  Brewing  Co.  v.  Parnin  (1895),  13 
Ind.  App.  588,  41  N.  E.  571.  We  hold  that  the  complaint 
is  sufficient. 

Under  an  assignment  of  error  based  on  the  overruling  of 
a  motion  for  a  new  trial,  appellant's  counsel  argue  that  in  a 
number  of  particulars  the  evidence  fails  to  sustain  the  verdict. 
We  have  read  the  testimony,  as  set  out  in  the  bill  of  excep- 
tions, and  are  of  opinion  that  it  cannot  be  said  that  there 
is  an  entire  lack  of  evidence  in  support  of  any  proposition 
which  appellee  was  called  on  to  maintain  under  the  issues. 
The  point  which  counsel  for  appellant  place  most  stress  upon 
under  the  assignment  in  question  is  that  the  testimony  shows 
that  the  handcar  was  at  one  side  of  and  not  in  the  way,  and 
it  is  claimed  that  for  this  reason  the  evidence  failed  to  sustain 
the  theory  of  the  complaint.  There  seems  to  be  some  con- 
fusion in  the  testimony  between  the  way,  as  it  was  graded  up, 
and  the  ordinary  or  traveled  track.  There  is  some  testi- 
mony that  the  handcar  was  within  the  way.  But  if  it  can 
be  said  that  the  evidence  shows  that  the  handcar  was  outside 
of,  ^^^  although  very  near,  the  way,  yet  it  does  not  follow 
that  appellee  was  not  entitled  to  recover.  Where  an  object 
calculated  to  frighten  horses  is  placed  near,  but  not  in,  a 
public  street,  there  would  be  a  question  as  to  the  liability  of 
the  city  therefor,  owing  to  the  fact  that  the  municipality  did 
not  have  control  over  the  place  where  the  object  was  located. 
We  can  perceive  no  reason,  however,  for  the  holding  that 
where  the  title  to  a  way  and  the  adjoining  lands  is  in  the 
same  person  there  is  no  liability.  Even  in  the  case  of  a  con- 
veyance of  a  way  of  a  fixed  width,  it  would  be  to  permit  the 
holder  of  the  servient  estate  to  derogate  from  his  own  grant 
to  uphold  him  in  his  act  of  placing  an  object  calculated  to 
frighten  horses  so  near  the  way  as  to  impair  the  value  of  the 
use.  The  placing  of  the  handcar  where  it  was,  if  the  act  was 
really  calculated  to  produce  the  mischief  complained  of,  im- 
pinged upon  the  rights  of  appellee,  although  perhaps  in  a 
lesser  degree  thaii  would  have  been  the  case  had  there  been 
a  physical  obstruction  of  the  way.  Even  in  the  case  of  a 
public  road,  a  municipality  may  be  liable  for  placing  an 
obstruction  calculated  to  frighten  horses  within  tlie  margin 
thereof:  Foshay  v.  Town  of  Glen  Haven  (1870;,  25  Wis.  288, 
Am.  St.  Rep.,  Vol.  119—33 
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3  Am.  Rep.  73;  Morse  v.  Town  of  Richmond  (1868),  41  Vt. 
435,  98  Am.  Dec.  600.  As  indicated  in  the  latter  case,  the 
right  to  control  the  whole  width  of  the  road  gives  rise  to  a 
corresponding  duty.  There  are  perils  attending  the  use  of 
farm  crossings  which  are  concomitants  of  the  use,  such  as  the 
dangers  occasioned  by  the  passing  of  trains  and  the  like,  but 
the  act  in  question  caused  a  wholly  unnecessary  peril,  and  one 
which  was  in  no  wise  inherent  in  the  use,  and  it  was  the 
invasion  of  appellee's  right  in  this  particular  whir-h  really 
constituted  the  gist  of  his  action.  If  it  can  be  said  that  evi- 
dence that  the  handcar  was  placed  on  the  margin  of  the  way 
does  not  substantially  prove  the  allegation  as  laid,  yet  at  most 
there  was  but  a  technical  variance,  which  it  is  our  duty  to 
treat  as  ^'*^  if  the  defect  had  been  obviated  by  amendment :; 
Farley  v.  EUer  (1868),  29  Ind.  322;  Reddick  v.  Keesling 
(1891),  129  Ind.  128,  28  N.  E.  316;  Latshaw  v.  State  (1901), 
156  Ind.  194,  59  N.  E.  471;  Hartwell  Bros.  v.  Peck  (1904), 
163  Ind.  357,  71  N.  E.  958;  M.  S.  Huey  Co.  v.  Johnston 
(1905),  164  Ind.  489,  73  N.  E.  996.  This  was  the  holding 
in  Bristol  Hydraulic  Co.  v.  Boyer  (1879),  67  Ind.  236,  where 
the  supposed  variance  was  of  the  same  character  as  it  is  con- 
tended existed  in  this  case. 

We  find  no  error.     Judgment  affirmed. 


If  One  Invites  Another  to  Go  upon  His  Premises,  either  expressly  or 
by  implication,  there  arises  an  obligation  to  use  ordinary  care  that  the 
visitor  shall  not  be  injured:  Klugherz  v.  Chicago  etc.  Ry.  Co.,  90  Minn. 
17,  101  Am,  St.  Eep.  384;  Shobert  v.  May,  40  Or.  68,  91  Am.  St.  Eep, 
453;  Lowe  v.  Salt  Lake  City,  13  Utah,  91,  57  Am.  St.  Rep.  708;  Hart 
V.  Washington  Park  Club,  157  111.  9,  48  Am.  St.  Rep.  298;  Atlanta 
Cotton-seed  Oil  Mills  v.  Coflfey,  80  Ga.  145,  12  Am.  St.  Rep.  244; 
Donaldson  v.  Wilson,  60  Mich.  86,  1  Am.  St.  Eep.  487.  For  the  ap- 
plication of  this  rule  to  railroad  companies  that  invite  persons  to  go 
upon  or  across  their  tracks,  see  Williamson  v.  Southern  Ry.  Co.,  104 
Va.  146,  113  Am.  St.  Eep.  1032;  Wabash  R.  E.  Co.  v.  Erb,  36  Ind.  App. 
650,  114  Am.  St.  Eep.  392;  Burg  v,  Chicago  etc.  Ey.  Co.,  90  Iowa,  106, 
48  Am.  St.  Eep,  419;  Lake  Shore  etc.  Ey.  Co.  v.  Bodemer,  139  111. 
596,  32  Am.  St.  Eep.  218;  Virginia  etc,  Ey.  Co.  v.  White,  84  Va.  498, 
10  Am.  St.  Eep.  874;  Troy  v.  Cape  Fear  etc.  R.  E.  Co.,  99  N.  C,  298, 
6  Am.  St,  Eep.  521. 
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BILLS  AND  NOTES — Allegation  of  Ownership. — ^If  the  plain- 
tiff in  an  action  on  a  note  is  not  the  payee  therein  named,  he  must 
allege  facts  showing  his  title  or  right  to  maintain  the  action.  This 
requirement  is  met  by  an  averment  that,  by  mistake  and  inadvertence 
in  drafting,  the  note  was  made  payable  to  a  bank  instead  of  the  plain- 
tiff,    (p.  517.) 

BILLS  AND  NOTES — Pleading — Variance. — In  an  action  on  a 
note  the  specific  title  alleged  must  be  proved  as  laid.     (p.  518.) 

BILLS  AND  NOTES — Proof  of  Signature — Delivery. — When 
the  execution  of  a  note  is  denied,  a  delivery  of  the  writing  must  be 
proved,  as  well  as  the  signatures  of  the  parties  disputing  its  validity, 
(p.  518.) 

BILLS  AND  NOTES. — A  Plea  of  Non  Est  Factum  is  not  neces- 
sary, in  an  action  on  a  note  against  the  administrator  of  one  of  the 
parties,  to  impose  upon  the  plaintiff  the  burden  of  proving  the  execu- 
tion and  assignment  of  the  note.     (p.  520.) 

BILLS  AND  NOTES — Mistake  in  Name  of  Payee. — A  plaintiff 
suing  on  a  note  purporting  to  be  payable  to  another  person,  may  show 
that  he  was  the  payee  intended,     (p.  520.) 

BILLS  AND  NOTES — Presumption  of  Delivery  from  Posses- 
sion.— Where  the  complaint  in  an  action  on  a  note  alleges  that,  by 
mistake  and  inadvertence,  the  note  was  made  payable  to  a  bank,  that 
the  bank  indorsed  it  to  the  payee  intended,  and  that  he  indorsed  it  to 
the  plaintiff,  evidence  that  the  maker's  signature  is  genuine,  that  the 
intended  payee  had  the  note  in  his  possession  two  or  three  years  after 
its  date,  and  that  bank  at  all  times  disclaimed  any  title  to  the  note, 
does  not  raise  an  inference  of  its  delivery,  when  its  execution  is 
denied,     (pp.   522,  523.) 

McConnell,  Jenkines,  Jenkines  &  Stuart,  for  the  appellant. 

Lairy  &  Mahoney,  for  the  appellee. 

«8»  MONTGOIMERY,  C.  J.  Appellee  bronf?ht  this  action 
upon  a  promissory  note  against  Max  Jennings  and  James 
O'Donnell.  No  service  was  obtained  upon  Jennings,  and  no 
appearance  by  him  entered.  O'Donnell  answered  (1)  gen- 
eral denial,  (2)  non  est  factum,  (3)  payment,  (4)  want  of 
consideration,  and  (5)  that  the  note  was  signed  by  O'Donnell 
as  surety,  and  at  the  time  was  intentionally  made  payable 
at  the  City  National  Bank  of  Logansport,  with  the  under- 
standing between  him  and  Jennings  that  appellee's  assignor, 
John  F.  Troutman,  should  also  sign  the  note  as  cosurety ; 
that  the  note  was  never  delivered  to  the  payee  therein  named, 
nor  any  consideration  given  for  its  execution;  that  the  note 
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came  into  the  hands  of  Troutman  long  after  the  time  fixed 
for  its  maturity,  and  without  the  knowledge  or  consent  of 
O'Donnell,  and  by  means  unknown  to  him.  The  affirmative 
answers  were  denied.  O'Donnell  died,  and  appellant,  as  his 
administrator,  was  substituted  as  defendant,  and  thereupon 
filed  answers  (1)  denial,  (2)  ^^^  non  est  factum,  and  (3) 
want  of  consideration.  Appellee  replied  to  the  third  para- 
graph of  answer  in  denial.  A  trial  by  the  court  resulted  in 
a  finding  and  judgment  in  favor  of  appellee  for  the  full 
amount  of  principal  and  interest  evidenced  by  the  note,  to- 
gether with  attorneys'  fees  and  costs. 

The  controlling  question  for  our  consideration  is  presented 
by  the  assignment  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial.  The  complaint  alleges  in  sub- 
stance the  following  facts: 

On  September  17,  1899,  Max  Jennings  was  indebted  to 
John  F.  Troutman  in  the  sum  of  two  hundred  and  fifty-one 
dollars  and  thirty-four  cents,  and  to  evidence  and  secure 
the  same  Jennings  as  principal  and  O'Donnell  as  surety 
executed  to  Troutman  the  following  promissory  note: 

"Logansport,  Indiana,  September  17,  1899. 

** Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  the  City  National  Bank  of  Logansport, 
at  the  City  National  Bank  of  Logansport,  Indiana,  $251.34, 
with  interest  at  the  rate  of  eight  per  cent  per  annum  from 
date,  and  attorneys'  fees.  The  makers  and  indorsers  jointly 
and  severally  waive  presentment  for  payment,  protest,  notice 
of  protest,  and  nonpayment  of  this  note. 

*'MAX  JENNINGS. 
"JAMES  O'DONNELL." 

By  mistake  and  inadvertence  in  drafting,  said  note  was 
made  payable  to  the  City  National  Bank  of  Logansport, 
Indiana,  and  upon  discovery  of  such  mistake,  about  March 
17,  1901,  the  bank  assigned  the  note  to  Troutman  by  the 
following  indorsement  thereon:  "Pay  to  the  order  of  John 
F.  Troutman,  without  any  recourse  on  us.  City  National 
Bank."  Troutman  indorsed  the  note  to  appellee,  and  the 
same  is  due  and  unpaid.  The  signature  of  O'Donnell  to 
the  note  was  shown  to  be  genuine,  and  the  execution  of  the 
indorsements  by  the  City  National  Bank  and  John  F.  Trout- 
man was  proved.  The  note  was  read  in  evidence.  John 
Gray  testified  that  he  was  president  of  the  City  National 
*^^®  Bank,  and  prior  to  the  bringing  of  this  action,  and  per- 
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haps  three  years  after  the  date  of  the  note,  he  made  the  in- 
dorsement in  the  name  of  the  bank.  The  note  was  then  in 
the  possession  of  Troutman,  and  before  he  examined  it  or 
made  the  indorsement  his  attention  was  called  to  the  fact  that 
it  was  by  its  terms  made  payable  to  the  bank.  After  making 
the  indorsement  he  handed  the  note  back  to  Troutman  and 
could  not  recall  that  he  had  seen  the  note  at  any  other  time, 
either  before  or  since.  The  bank  never  paid  any  consideration 
to  anyone  for  the  note,  and  it  was  never  delivered  to  or  the 
property  of  the  bank,  and  was  only  in  the  hands  of  the  wit- 
ness for  the  purpose  of  writing  the  indorsement  made  at 
the  request  of  Troutman.  The  amount  recoverable  as  at- 
torneys' fees  was  agreed  upon,  and  this  was  substantially  all 
the  evidence  given  in  the  case. 

Appellant  insists  that  all  the  material  and  necessary  alle- 
gations of  the  complaint  are  not  proved,  and  that  the  decision 
of  the  court  is  not  sustained  by  the  evidence. 

The  note  upon  its  face  is  not  payable  to  the  appellee,  but 
is  payable  to  the  order  of  a  third  party,  and,  in  an  action  upon 
such  an  instrument,  it  is  incumbent  upon  the  plaintiff  to 
allege  facts  in  the  complaint  showing  his  title  or  right  to 
maintain  the  action:  Carskaddon  v.  Pine  (1900),  154  Ind. 
410,  56  N.  E.  844;  Keller  v.  Williams  (1875),  49  Ind.  504; 
Nelson  v.  Johnson  (1862),  18  Ind.  329;  Stowe  v.  Weir  (1860), 
15  Ind.  341;  Barcus  v.  Evans  (1860),  14  Ind.  381;  Montague 
v.'Reineger  (1861),  11  Iowa,  503. 

This  requirement  is  met  with  the  averment  that,  by  mis- 
take and  inadvertence  in  drafting,  the  note  was  made  pay- 
able to  the  bank,  instead  of  Troutman  the  payee  intended, 
and  by  Troutman  was  indorsed  to  appellee.  Under  these 
averments  the  City  National  Bank  never  acquired  any  in- 
terest in  the  note,  and  was  not  an  assignor  within  the  meaning 
of  that  tenttas  used  in  section  277  of  Burns'  Revised  Statutes 
of  1901,  section  276  of  the  Revised  Statutes  of  1881,  and, 
even  in  the  absence  of  the  indorsement  by  it  shown  in  •*"*  the 
complaint,  would  not  have  been  a  necessary  party  to  the  ac- 
tion: Smith  v.  Walker  (1893),  7  Ind.  App.  614,  34  N.  E.  843; 
Rhyan  v.  Dunnigan  (1881),  76  Ind.  178;  Meeker  v.  Shanks 
(1887),  112  Ind.  207,  13  N.  E.  712.  The  indorsement  by  the 
bank  passed  no  right  or  title  in  or  to  the  paper  not  already 
vested  in  the  holder.  The  manifest  theory  of  the  complaint  is 
that  Troutman,  through  whom  appellee  derived  title,  was  the 
real  i^ayee  intended  at  the  time  the  note  was  executed ;  that  he 
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did  not  acquire  his  title  by  indorsement  or  delivery,  but  that 
the  note  was  executed  to  him  directly,  and  that  another 
name,  not  r  mere  trade  name  of  his,  but  the  name  of  a  third 
party,  was  written  therein  as  payee  by  mistake  and  inad- 
vertence. It  is  a  general  rule  of  pleading  that  a  plaintiff 
must  succeed,  if  at  all,  upon  the  case  made  by  his  complaint, 
and  his  evidence  must  prove  his  case  upon  the  theory  pleaded 
in  the  complaint  or  he  will  fail:  Terre  Haute  etc.  R.  Co.  v. 
McCorkle  (1895),  140  Ind.  613,  40  N.  E.  62;  Holderman  v. 
Miller  (1885),  102  Ind.  356,  1  N.  E.  719;  Leeds  v.  City  of 
Richmond  (1885),  102  Ind.  372,  1  N.  E.  711. 

The  rule  more  particularly  stated  and  applied  is  to  the  effect 
that,  when  an  action  is  brought  upon  a  note  or  other  chose  in 
action,  the  specific  title  alleged  must  be  proved  as  laid,  the 
same  as  if  the  action  were  brought  for  the  recovery  of  real 
estate:  Indianapolis  etc.  R.  Co.  v.  Center  Tp.  (1895),  143 
Ind.  63,  40  N.  E.  134 ;  Smelser  v.  Wayne  etc.  Turnpike  Co. 
(1882),  82  Ind.  417;  Morgan  v.  Smith  etc.  Organ  Co.  (1880), 
73  Ind.  179;  Wallace  v.  Reed  (1880),  70  Ind.  263;  Jackson 
Tp.  V.  Barnes  (1876),  55  Ind.  136;  Smith  v.  Walker  (1893), 
7  Ind.  App.  614,  34  N.  E.  843. 

The  contested  question  for  decision  is  whether  there  is  any 
evidence  to  sustain  the  allegation  that  the  instrument  in  suit 
was  executed  by  the  makers  to  John  F.  Troutman,  and,  by 
mistake  and  inadvertence  in  drafting,  his  name  was  omitted 
and  another  inserted  as  payee.  Appellee's  counsel  contend 
that  proof  of  the  genuineness  of  0  'Donnell  's  signature,  **®*  to- 
gether with  possession  of  the  paper  by  Troutman  two  or  three 
years  after  its  date,  and  a  denial  bj'  the  City  National  Bank, 
the  nominal  payee,  that  the  note  was  never  executed  to  it, 
warrants  and  sustains  the  finding  in  his  favor. 

The  delivery  of  an  instrument  is  a  material  element  in  its 
execution,  and  when  execution  is  denied  a  delivery  of  the 
writing  must  be  proved,  as  well  as  the  signatures  of  the  par- 
ties disputing  its  validity.  In  the  case  of  Purviance  v. 
Jones  (1889),  120  Ind.  162,  16  Am.  St.  Rep.  319,  21  N.  E. 
1099,  Judge  Mitchell,  speaking  of  the  delivery  of  a  note,  very 
aptly  said:  "To  constitute  a  delivery  it  must  appear  that 
the  maker,  in  some  way,  evinced  an  intention  to  make  it  an 
enforceable  obligation  against  himself,  according  to  its  terms, 
by  surrendering  control  over  it,  and  intentionally  placing  it 
under  the  power  of  the  payee,  or  of  some  third  person  for 
his  use."    Appellee  relies  upon  the  following  cases  to  justify 
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the  inference  of  delivery  from  the  facts  proved:  Broolcs  v, 
Allen  (1878),  62  Ind.  401;  Taylor  v.  Gay  (1842),  6  Blackf 
150;  Stayner  v.  Joyce  (1889),  120  Ind.  99,  22  N.  E.  89 
Green  v.  Beckner  (1891),  3  Ind.  App.  39,  29  N.  E.  172: 
Garrigus  v.  Home  etc.  Soc.  (1891),  3  Ind.  App.  91,  50  Am.  St 
Kep.  262,  28  N.  E.  1009;  Talbott  v.  Hedge  (1892),  5  Ind 
App.  555,  32  N.  E.  788;  Meeker  v.  Shanks  (1887),  112  Ind 
207,  13  N.  E.  712. 

The  case  of  Taylor  v.  Gay  (1842),  6  Blackf.  150,  so  far  as 
it  declares  that  contracts  such  as  a  promissory  note  are  estab- 
lished by  their  production  by  the  plaintiff  and  proof  of  the 
signature  of  the  defendant  or  of  his  handwriting,  and  that 
the  ceremony  of  delivery  does  not  attach  to  this  kind  of  con- 
tract, is  not  in  exact  accord  with  the  later  holdings  of  this 
court.  In  the  case  of  Purviance  v.  Jones  (1889),  120  Ind. 
162,  16  Am.  St.  Rep.  319,  21  N.  E.  1099,  speaking  to  this 
point.  Judge  Mitchell  said:  "The  acts  which  consummate  the 
delivery  of  a  promissory  note  are  not  essentially  different 
from  those  required  to  complete  the  execution  of  a  deed.  Act 
and  intention  are  the  two  elements  essential  to  the  delivery 
of  a  deed,  which  is  ordinarily  ^^^  effected  by  the  simple 
nianual  transfer  of  possession  from  the  grantor  to  the  grantee 
with  the  intention  of  passing  the  title  and  relinquishing  all 
power  and  control  over  the  instrument  iself.  The  final  test  is, 
Did  the  maker  do  such  acts  in  reference  to  the  deed,  or  other 
instrument,  as  evidence  an  unmistakable  intention  to  give  it 
effect  and  operation,  according  to  its  terms,  and  to  relinquish 
all  power  and  control  over  it  in  favor  of  the  grantee  or  ob- 
ligee": See,  also,  Palmer  v.  Poor  (1889),  121  Ind.  135,  22 
N.  E.  9?4,  6  L.  R.  A.  469,  and  cases  cited. 

The  cases  of  Stayner  v.  Joyce  (1889),  120  Ind.  99,  22 
N.  E.  89,  Talbott  v.  Hedge  (1892),  5  Ind.  App.  555,  32  N.  E. 
788,  and  Green  v.  Beckner  (1891),  3  Ind.  App.  39,  29  N.  E. 
172,  merely  hold  that  po.ssession  by  the  phiintiff  and  proof  of 
defendant's  signature  authorize  the  introduction  of  the  note 
in  evidence.  This  holding  is  unquestionably  correct,  as  was 
said  also  in  the  case  of  Kusler  v.  Crofoot  (1881),  78  Ind.  597. 
The  order  of  proof  is  not  material,  and  the  introduction  of  the 
note  may  be  followed  by  proof  of  its  delivery.  The  .case  of 
Meeker  v.  Shanks  (1887),  112  Ind.  207,  13  N.  E.  712,  while 
somewhat  similar  in  facts,  is  but  remotely  in  point  as  an 
authority  upon  the  question  in  controversy  in  this  ca.se.  The 
plaintiff  in  that  case  declared  upon  a  title  derived  through  an 
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indorser,  and  no  question  of  the  suflEiciency  of  the  evidence 
was  involved. 

In  the  case  of  Brooks  v.  Allen  (1878),  62  Ind.  401,  the  real 
dispute  was  not  as  to  the  genuineness  of  the  sii^nature  or  the 
delivery  of  the  note,  but  concerning  an  alleged  alteration  made 
after  the  signing  and  delivery  of  the  paper,  and  the  court 
correctly  held  that  the  burden  of  showing  such  alteration  un- 
der the  issues  was  upon  the  defendant,  and,  in  the  absence 
of  any  indication  of  the  alleged  alteration  on  the  face  of  the 
note,  or  other  evidence  of  the  fact,  the  plaintiff  would  be 
entitled  to  recover.  In  that  case,  and  also  in  the  case  of 
Garrigus  v.  Home  etc.  Soc.  (1891),  3  Ind.  App.  91,  50  Am. 
St.  Rep.  262,  28  N.  E.  1009,  the  declaration  of  law,  that 
possession  of  a  note  will  raise  a  presumption  of  delivery,  was 
made  with  reference  ^^^  to  notes  in  the  possession  of  the  payee 
therein  named.  We  are  not  required  to  pass  upon  that  ques- 
tion in  this  case. 

The  plea  of  non  est  factum  was  filed  by  appellant,  but, 
under  the  provisions  of  section  2479  of  Burns'  Revised  Stat- 
utes of  1901,  Acts  of  1883,  page  151,  section  11,  no  such  an 
swer  was  necessary  to  impose  upon  appellee  the  burden  of 
proving  the  execution  of  the  instrument  sued  upon,  and  of 
the  assignments  of  the  same:  Riser  v.  Snoddy  (1856),  7  Ind. 
442,  65  Am.  Dec.  740;  Mahon's  Admr.  v.  Sawyer  (1862),  18 
Ind.  73;  Barnett's  Admr.  v.  Cabinet  Makers'  Union  (1867), 
28  Ind.  254;  Cawoods'  Admr.  v.  Lee  (1869),  32  Ind.  44; 
Estate  of  Wells  v.  Wells  (1880),  71  Ind.  509. 

We  have  already  shown  that  the  averments  in  the  complaint 
that  appellee's  assignor,  Troutman,  was  the  payee  intended, 
and  that  a  mistake  occurred  in  drafting  the  note  by  which 
another  name  was  inserted  as  such  payee,  were  material  and 
necessary  to  show  appellee's  true  title.  Construing  the  com- 
plaint as  we  do,  this  case  comes  within  the  rule  announced 
in  Leaphardt  v.  Sloan  (1840),  5  Blackf.  278,  declared  in  the 
following  words:  "If  a  promise  be  made  to  a  person  by  a 
wrong  name,  the  promisee  may  sue  upon  that  promise  in  his 
right  name,  and  aver  himself  to  be  the  person  intended. 
And  a  plaintiff  suing  upon  a  promissory  note,  which  purports 
to  be  payable  to  a  person  of  a  different  name,  may  show  by 
evidence  that  he  was  the  person  intended."  In  the  case  of 
McKinney  v.  Harter  (1845),  7  Blackf.  385,  43  Am.  Dec.  96, 
Judge  Blackford,  in  discussing  a  similar  question,  said:  "The 
allegation  amounts  to  an  averment  that  the  defendant  made 
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the  duebill  to  the  plaintiff  by  the  name  mentioned  in  it.  The 
instrument  offered  in  evidence  agreed  with  the  description  in 
the  declaration,  and  was  admissible.  The  plaintiff,  however, 
could  not  recover  without  other  evidence  besides  the  duebill. 
It  was  necessary  for  him  to  prove  that,  by  the  words  in  the 
duebill,  'the  estate  of  Thomas  Eager,  deceased,'  the  plaintiff 
was  the  party  intended.  But  he  had  '^^^  a  right  to  introduce 
the  duebill  previously  to  offering  any  other  evidence":  See, 
also,  Rhyan  v.  Dunnigan  (1881),  76  Ind.  178. 

Appellee  relies  wholly  upon  the  inference  to  be  drawn  from 
possession  of  the  paper  by  Troutman  to  establish  the  requisite 
delivery.  As  pertinent  to  this  feature  of  the  case  we  quote 
from  the  well-considered  ease  of  Sears  v.  Daly  (1903),  43 
Or.  346,  73  Pac.  5:  "In  an  action  upon  a  promissory  note, 
where  its  execution  is  denied  by  the  defendant,  there  is  no 
presumption  that  it  has  been  regularly  executed.  In  such 
case  the  plaintiff  must  establish  the  fact  that  it  is  the  note 
of  the  defendant,  and  on  this  proposition  he  has  the  burden 

of  proof  throughout In  case  an  instrument  in  form 

a  promissory  note  is  shown  or  admitted  to  have  been  exe- 
cuted, certain  presumptions  will  attach  to  it  in  the  hands  of 
the  holder,  such  as  that  it  was  made  for  a  valuable  considera- 
tion, regularly  indorsed  for  value  before  maturity,  is  truly 
dated  and  the  like;  ....  and,  in  an  action  thereon  between 
the  immediate  parties,  the  onus  is  upon  the  defendant  to  es- 
tablish any  affirmative  defense But  where  the  making 

of  the  note  is  the  point  in  issue,  no  presumption  can  attach 
until  its  execution  is  shown.  A  promissory  note  is  a  promise 
in  writing  to  pay  to  a  person  therein  named  a  certain  sum  of 
money  at  a  specified  time.  Until  the  fact  of  the  signing  and 
delivery  by  the  defendant,  or  by  his  authority,  is  established, 
there  is  no  promissory  note,  and  nothing  to  which  a  presump- 
tion can  attach."  We  quote  with  approval  from  the  opinion 
in  the  case  of  Chenot  v.  Lefevre  (1846),  8  111.  637,  as  pecu- 
liarly applicable  to  this  case,  the  following  language:  "The 
defendant  re^iuested  the  court  to  give  two  iastructions  .... 
as  follows:  If  the  jury  believe  from  the  evidence  that  the  notes 
offered  in  evidence  are  payable  to  a  person  of  a  different 
name  from  that  of  the  plaintiff,  and  that  there  was  no  testi- 
mony before  them  showing  that  the  plaintiff  was  the  person 
^^^  intended,  they  must  find  for  the  defendant.  This  instruc- 
tion the  court  reftiscd  to  give.  In  this  the  court  erred. 
Where  a  note  is  given  to  a  person  by  a  name  other  than  hia 
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real  name,  he  may  aver  in  the  declaration  that  the  note  was 
given  to  him  by  the  name  as  specified  in  the  note;  but  then 
it  is  necessary  to  prove  to  the  satisfaction  of  the  jury  that 
he  was  the  person  intended  as  payee.  That  is  an  allegation 
that  requires  to  be  established  by  the  proof  as  much  as  any 
other  material  allegation  in  the  declaration,  and  is  not  estab- 
lished by  the  mere  fact  that  the  plaintiff  has  possession  of  the 
note.  It  is  probable  that  where  the  initial  of  the  given  name 
is  only  given  in  the  note,  that  the  bare  possession  of  the  note 
would  be  sufficient  to  entitle  him  to  recover,  where  there  was 
no  suspicion  otherwise  in  the  case;  but  where  the  name  is 
.another  than  that  of  the  plaintiff,  extraneous  evidence  of  the 
identity  must  be  produced."  In  the  case  of  Stowe  v.  Weir 
(1860),  15  Ind.  341,  this  court  said:  "A  party  cannot  be 
permitted  to  rely  upon  a  mere  possession  to  establish  title  to 
,a  promissory  note,  while  his  pleadings  aver  a  transfer  in  writ- 
ing." In  the  case  of  Smith  v.  Walker  (1893),  7  Ind.  App. 
614,  34  N.  E.  843,  the  complaint  averred  that  the  note  in 
.suit  was  executed  to  the  appellee  Walker,  but  by  mistake  and 
inadvertence  the  name  of  C.  C.  Smith  was  written  therein 
as  payee,  and  the  court  said:  "It  was  incumbent  on  appellee 
to  prove  on  the  trial  the  facts  alleged  in  the  complaint.  If 
he  had  failed  to  establish  the  alleged  mistake,  as  charged  (or, 
perhaps,  if  it  had  appeared  that  Smith  ever,  at  any  time, 
had  any  interest  in  the  note),  there  would  have  been  a  fatal 
variance  between  the  pleading  and  the  proof." 

We  have  referred  to  and  quoted  from  various  decisions  of 
tliis  court  relating  to  the  subject  under  consideration,  for 
the  purpose  of  exhibiting  the  process  by  which  our  conclusion 
was  reached.  The  possession  of  the  paper  by  Troutman 
shown,  payable  as  it  was  to  the  City  National  Bank,  conceding 
the  signature  of  appellant's  decedent  to  be  genuine,  °"''  af- 
fords no  basis  for  the  inference  that  the  note  was  fully 
-executed  by  delivery.  Appellee  relies  upon  the  general  prin- 
ciple that  possession  is  prima  facie  evidence  of  title  to  estab- 
lish the  delivery.  The  general  doctrine  as  applied  to  conten- 
tions over  the  title  to  existing  articles  of  property  is  well 
established.  If  the  dispute  here  concerned  only  the  title  to 
tlie  paper  irrespective  of  the  writing  upon  it,  the  possession 
of  Troutman  and  his  assignee  might  give  color  of  title  and 
-create  a  presumption  of  owner.ship.  Delivery  involves  both  an 
act  and  an  intention,  and  where  the  contest  is  waged  with 
respect  to  the  act  and  purpose  necessary  to  create  the  article, 
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and  give  it  existence  and  legal  force,  there  can  be  no  presump- 
tion of  law  or  foundation  for  an  inference  of  fact  in  favor 
of  one  not  in  terms  a  party  to  the  disputed  instrument.  It 
was  incumbent  on  appellee  to  prove  delivery,  or  to  prove 
such  facts  as  warranted  the  inference  of  delivery  by  the  trial 
<}0urt.     In  this  respect  there  is  a  failure  of  evidence. 

Appellee  was  required,  under  the  issues,  to  prove  also  that 
the  name  of  the  City  National  Bank  was  inserted  in  the  paper 
by  mistake,  and  that  Troutman  was  the  payee  intended  by 
the  makers.  The  indorsement  by  the  bank  and  the  testimony 
•of  its  president  as  given  had  no  tendency  to  prove  such  fact. 
It  was  clearly  shown  that  the  bank  knew  nothing  as  to  the 
intention  of  the  parties  at  the  time  of  signing  the  paper,  and 
at  no  time  had  any  interest  in  the  alleged  note,  and  so  could 
not,  and  did  not,  attempt  to  confer  any  right  with  regard  to 
it  upon  Troutman,  The  only  relevant  presumption  of  law 
attaching  to  a  writing  fully  executed  is  that  it  contains  and 
correctly  expresses  the  intention  of  the  parties  to  the  same. 
This  presumption  may  be  rebutted  by  an  allegation  and  proof 
of  a  mistake.  If,  then,  any  inference  upon  the  subject  of 
intent  could  be  drawn  from  this  writing,  in  the  absence  of 
extrinsic  evidence,  it  would  be  that  the  signers  intentionally 
inserted  the  name  of  the  City  National  Bank  '^^^  as  payee, 
and  that  there  was  no  mistake  in  drafting  the  instrument. 
In  our  opinion  the  evidence  fails,  in  the  respects  indicated, 
to  support  the  decision  of  the  trial  court,  and  a  new  trial 
must  be  awarded. 

The  judgment  is  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings. 


The  Delivery  of  a  Promissory  Note,  actual  or  constructive,  is  usually 
-as  essentia]  to  its  validity  as  the  signature  of  the  maker:  Purviance  v. 
Jones,  120  Ind.  162,  16  Am.  St.  Rep.  319;  McCormick  etc.  Machine  Co. 
V.  Faulkner,  7  S.  Dak,  363,  58  Am.  St.  Rep.  839;  note  to  Cochran  v. 
Fox  Chase  Bank,  103  Am.  St.  Rep,  986.  But  a  presumption  of  dolivcry 
generally  arises  from  the  payee's  possession  of  the  paper:  Garrigus  v. 
Home  etc.  Missionary  Society,  3  Ind.  App.  91,  50  Am.  St.  Rep.  262. 
In  other  words,  the  possession  of  a  note  is  prima  facie  evidence  of  its 
ownership  and  the  right  to  sue:  Bigclow  v.  Burnhnm,  510  Iowa,  300,  48 
Am.  St.  Rep.  442;  Market  etc.  Bank  v.  Sargent,  85  Me.  349,  35  Am.  St. 
Rep,  376. 
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WHITESELL  v.  STRICKLER. 

[167  Ind.  602,  78  N.  E.  845.] 

PLEADING — Demurrer  United  In  Toy  Several  Parties. — When 
two  or  more  parties  desire  to  demur  separately  to  the  same  pleading, 
on  the  same  ground,  the  law  does  not  require  each  to  file  a  separate 
paper.  If  they  choose,  all  may  act  separately  in  demurring,  and  yet 
unite  in  the  same  paper,  provided  that  it  is  clearly  stated  therein  that 
they  act  severally  and  not  jointly,     (pp.  526,  527.) 

APPEAL — Several  Exceptions  to  Overruling  of  Demurrer. — 
Where  defendants  "each  separately  and  severally  demurs"  to  the 
complaint,  an  entry  that  the  court  "overrules  the  separate  demurrer 
by  each  of  the  defendants  to  the  complaint,  to  which  ruling  the  de- 
fendants except,"  shows  a  several  and  not  a  joint  exception  by  them, 
(p.  527.) 

APPEAL. — A  Joint  Assignment  of  Error  must,  to  be  sufficient, 
be  founded  upon  a  ruling  against  all,  and  erroneous  as  to  all;  likewise 
a  separate  assignment,  founded  upon  a  joint  ruling  against  one  or 
more  appellants,  presents  no  question  to  the  appellate  court,     (p.  528.) 

APPEAL. — ^A  Strict  Construction  of  the  Bules  of  procedure  is 
usually  indulged  in  identifying  the  question  appealed,  but  where 
several  parties  for  convenience  unite  in  one  paper,  the  exceptions  to 
the  ruling  of  the  court  thereon  should  be  construed  liberally  with  a 
view  of  according  an  appropriate  exception  to  each  exceptor,  (p. 
528,) 

WILLS — Election  by  Widow. — A  widow  is  held  to  have  chosen 
under  her  husband's  will,  unless  within  one  year  from  the  date  of  its 
probate  she  files  her  declaration  of  election  to  take  under  the  law. 
(p.  529.) 

FRAUD  AND  UNDUE  INFLUENCE— Persons  in  Confidential 
Relations. — In  all  cases  where  the  relations  in  life  are  such  that  in- 
fluence is  acquired  by  one  and  confidence  reposed  by  another,  so  as 
to  give  opportunity  for  imposition  or  undue  influence,  and  where  one 
of  the  parties,  by  reason  of  his  surroundings,  is  unable  to  treat  with 
the  other  upon  terms  of  equality,  courts  of  equity  will  carefully 
scrutinize  the  dealings  between  them  and  compel  restoration  in  the 
absence  of  absolute  fairness,     (pp.  529,  530.) 

FEAUD — Procurement  by  Third  Person. — A  transaction  is  not 
purged  of  fraud  by  showing  that  it  was  brought  about  by  a  third  per- 
son,    (p.  532.) 

WILLS — Widow's  Election  Procured  by  Fraud  or  Undue  In- 
fluence.— A  complaint  alleging  that  the  plaintiff  is  a  widow;  that  her 
husband  devised  to  her  all  his  property;  that  her  daughter,  her 
daughter's  husband,  who  was  an  attorney,  and  the  circuit  judge  in- 
duced her  to  renounce  the  provisions  of  her  husband's  will  by  represent- 
ing that  it  was  void  for  want  of  testamentary  capacity;  and  that  she 
subsequently  found  the  representations  false  and  the  will  not  void, 
states  a  cause  of  action  to  avoid  her  election  to  take  under  the  law 
instead  of  under  the  will,     (p,  532.) 

BES  JUDICATA. — The  Judgment  in  a  Former  Action  settles  all 
matters  of  controversy  involved  in  the  issues  between  the  parties; 
that  is,  all  matters  litigated,  or  which  might  have  been  litigated  with- 
in the  issues  as  they  were  made  or  tendered  by  the  pleadings,  but 
not  matters  which  might  have  been  litigated  under  such  issues  formed 
by  additional  pleadings,     (p.  533.) 
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RES  JUDICATA. — ^Wtere  Two  or  More  Defendants  make  issues 
with  the  plaintiff,  a  judgment  determining  those  issues  in  favor  of 
the  defendants  settles  between  them  no  fact  that  might  have  been, 
but  was  not,  put  in  issue  by  a  proper  pleading,     (p.  533.) 

ESTOPPEL. — Equity  will  not  Permit  a  Wrongdoer,  while  re- 
taining the  fruits  of  his  wrong,  to  interpose  an  act,  intentionally  and 
wrongfully  induced  by  him,  as  an  estoppel  as  against  the  injured  party 
in  an  action  for  redress,     (p.  535.) 

WHiL — Rescission  of  Widow's  Election — ^Limitation  of  Ac- 
tions.— Where  a  widow  has  renounced  the  provision  which  her  husband 
made  for  her  in  his  will,  and  elected  to  take  under  the  law,  she  can 
maintain  an  action  to  rescind  such  election,  for  fraud,  and  undue  in- 
fluence, and  again  place  herself  under  the  will,  within  the  general 
statutory  period  of  six  years,     (p.  536.) 

LIMITATION  or  ACTIONS — Fraudulent  Concealment. — Acts 
constituting  fraudulent  concealment  may  precede  or  be  concurrent 
with  or  subsequent  to,  the  accruing  of  the  cause  of  action.  It  is  im- 
portant only  that  they  are  of  a  character,  and  designed  to  operate 
after  the  cause  of  action  shall  arise,  to  prevent  its  discovery,  (p. 
536.) 

JUDGE — Waiver  of  Objections  to. — Where  a  defendant  makes 
no  objection  to  a  special  judge,  or  to  the  regularity  of  his  appoint- 
ment, until  after  the  issues  are  closed,  he  will  be  deemed  to  have 
waived  his  objections,     (p.  537.) 

COSTS. — The  Court  may  Tax  the  Costs  of  a  suit  by  a  widow 
to  rescind  her  election  to  take  under  the  law  instead  of  under  her 
husband's  will  against  the  particular  defendants  who  fraudulently 
procured  the  election  to  be  made.     (p.  537.) 

COSTS. — ^If  One  of  Several  Defendants  makes  a  separate  issue, 
which  is  declared  against  him,  he  is  liable  for  the  costs,     (p.  538.) 

Samuel  C.  Whitesell,  Downing  &  Hoagh,  A.  C.  Lindemuth 
and  Robbins  &  Starr,  for  the  appellants. 

B.  F.  Mason  and  Thomas  J.  Study,  for  the  appellee. 

«•«  HADLEY,  J.  Amos  Strickler  died  testate  in  Wayne 
county,  Indiana,  October  23,  1899.  He  executed  his  will  on 
March  10,  1889.  On  November  6,  1899,  the  will  was  proved, 
admitted  to  probate  and  duly  recorded.  By  the  terms  of  his 
will,  after  providing  for  the  payment  of  all  his  debts,  he  be- 
queathed to  his  widow,  appellee  Elizabeth  Strickler,  all  of  his 
estate,  both  real  and  personal.  The  value  of  the  estate  thus 
bequeathed  was  about  ten  thousand  dollars.  Besides  his 
widow,  he  left,  as  his  only  heirs,  the  defendants,  Elmira  J. 
Whitesell,  his  daughter,  Minos  Strickler,  his  sou,  and  Russell 
Strickler,  his  grandson.  After  the  probate  of  the  will,  the 
widow  elected  to  renounce  the  will  and  take  under  the  statute. 
Appellant  Henry  C.  Starr  was  thereupon  appointed  adminis- 
trator of  the  estate,  gave  bond,  and  proceeded  to  the  settle- 
ment of  his  trust,  and  has  converted  all  of  the  estate,  both  real 
and  personal,  into  cash,  and  has  the  proceeds  thereof,  less  ex- 
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penses,  etc.,  in  his  possession.  The  widow,  who  was  the  plain- 
tiff helow,  brought  this  suit  to  set  aside  her  election  to  take 
under  the  statute,  to  the  end  that  she  might  take  under  the 
will.  She  bases  her  right  to  maintain  the  suit  upon  the  false 
and  fraudulent  representations  made  by  the  appellee  Elmira 
J.  Whitesell  and  her  husband,  Samuel  C.  Whitesell,  and  the 
judge  of  the  "Wayne  circuit  court.  The  prayer  of  the  com- 
plaint is  that  appellee's  said  election  to  reject  the  will  and  take 
under  the  statute  be  canceled  and  set  aside,  and  that  the 
administrator  of  the  estate  be  ordered  and  directed  to  pay  to 
her  all  of  the  money  in  his  hands  after  the  payment  of  debts 
and  costs  of  administration 

All  of  the  heirs  of  the  decedent,  the  administrator  of  the 
estate,  and  the  husband  of  Elmira  J.  were  made  parties  de- 
fendant, and  appeared  to  the  suit,  and  all  demurred  to  the 
complaint.  The  demurrer  to  the  complaint,  omitting  the 
formal  parts  thereof  and  the  names  of  the  demurring  parties, 
is  in  the  following  words:  "Each  separately  and  severally 
demurs  to  the  plaintiff's  ^^  complaint,  and  for  cause  of 
demurrer  says  that  said  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  The  record 
shows  that  the  *  *  court  overrules  the  separate  demurrer  by  each 
of  the  defendants  to  the  amended  complaint,  ....  to 
which  ruling  of  the  court  the  defendants  object  and  except." 
All  of  the  defendants  below,  except  Minos  0.  Strickler,  filed 
answers.  A  demurrer  was  addressed  to  each  affirmative  para- 
graph and  each  of  said  demurrers  was  sustained.  All  of  tlie 
defendants  who  appeared  to  the  suit  thereupon  withdrew  their 
respective  answers  of  general  denial  and  elected  to  stand  upon 
the  affirmative  answers.  The  defendant  ]\Iinos  0.  Strickler, 
who  is  made  an  appellee  here,  was  duly  defaulted.  There  wa.s 
then  a  finding  and  judgment  for  the  plaintiff,  setting  aside 
her  election  to  take  under  the  law. 

1.  It  is  earnestly  contended  by  counsel  for  appellee  that 
under  the  exceptions  reserved  to  the  rulings  on  the  demurrers 
to  the  complaint,  and  the  several  assignments  of  error  thereon, 
no  question  upon  the  demurrei*s  is  presented  for  decision,  be- 
cause the  record  discloses  separate  assignments  of  error  based 
upon  joint  exceptions.  The  assignments  on  the  ruling  upon 
the  demurrers  to  the  complaint,  as  made,  are  separate  and  are 
not  joint.  It  will  be  noticed  from  the  above  quotation  from 
the  record  that  the  exception  reserved  was,  as  termed,  *  *  by  the 
defendants."     From  the  nature  of  the  proceedings  up  to  this 
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point,  we  think  it  is  misleading  and  improper  to  construe  the- 
plural  pronoun  employed  by  the  clerk  in  recording  the  minute 
as  characterizing  the  act  of  the  defendants  as  being  joint. 

When  two  or  more  parties  desire  to  demur  separately  to  the 
same  pleading,  on  the  same  ground,  the  law  does  not  require 
each  to  file  a  separate  paper.  If  they  choose,  all  may  act  sepa- 
rately in  demurring  and  yet  unite  in  the  same  paper,  pro- 
vided it  is  clearly  stated  therein  that  they  act  severally  and 
not  jointly. 

COS  rpjjg  demurrer  under  consideration,  after  setting  forth 
the  names  of  all  the  defendants  as  demurring  parties,  pro- 
ceeds, "each  separately  and  severally  demurs,  ....  and 
for  cause  of  demurrer  saj^s, "  etc.  Not  only  do  they  employ 
the  distributive  word  "each"  and  the  singular  verbs- 
"demurs"  and  "says,"  but  the  association  of  these  with  the 
words  "separately"  and  "severally"  make  it  too  plain  for 
argument  that  the  paper  was  intended  to  be,  and  in  fact  was, 
the  several  demurrer  of  each  of  the  defendants.  It  was  so 
understood  by  the  court,  for  the  record  goes  on,  "and  there- 
upon the  court  overrules  the  separate  demurrer  by  each  of  the 
defendants  to  the  complaint,  to  which  ruling  of  the  court  the 
defendants  except."  What  ruling  is  here  referred  to  as 
reserved?  Certainly  no  other  than  that  described  immediately 
preceding.  It  could  have  been  no  other,  because  the  record 
shows  there  was  no  other  ruling  on  demurrer  to  the  complaint. 
That  ruling,  though  a  separate  act  and  in  a  sense  in  gross,  is 
as  clearly  distributive  in  effect  as  if  the  court  had  repeated  and 
announced  separately  the  ruling  against  each  of  the  six  demur- 
rants; and,  the  defendants  all  being  severally,  though  in  the 
same  way,  affected  by  the  ruling,  we  see  no  reason  why  they 
might  not  unite  in  reserving  several  and  appropriate  excep- 
tions: Stamets  v.  Mitchenor  (1906),  165  Ind.  672,  75  N.  E. 
579.  Furthermore,  under  these  facts,  we  think  the  words 
"defendants  except"  mean  the  same  as  if  the  clerk  had 
written,  "each  of  the  defendants  excepts,"  which,  without  any 
question,  should  be  construed  distributively. 

An  appeal  is  allowed  by  the  statute  solely  for  the  correction 
of  errors  of  the  trial  court.  The  assignment  of  error  is  termed 
the  complaint  in  this  court,  and  must  be  consistent  and  cor- 
rectly and  specifically  present  to  the  court,  in  manner  and  form 
as  presented  to  the  lower  court,  the  particular  rulings  and  sub- 
ject matter  "*"*  thereof,  as  shown  by  the  record  to  have  been 
made  and  excepted  to. 
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As  a  joint  complaint  in  the  trial  court  must  be  good  as  to  all 
who  join  or  good  as  to  none,  so  a  joint  assignment  to  be 
sufficient  must  be  founded  upon  a  ruling  against  all  and  which 
must  be  erroneous  as  to  all,  or  it  will  be  held  so  as  to  none : 
Orton  V.  Tilden  (1887),  110  Ind.  131,  10  N.  E.  936,  and  cases 
cited.  Likewise  a  separate  assignment,  founded  upon  a  joint 
ruling  against  one  or  more  appellants,  presents  no  question 
to  this  court:  Green  v.  Heaston  (1900),  154  Ind.  127,  56  N.  E. 
87,  and  cases  cited.  It  is  the  same  questions  that  were  ruled 
upon  by  the  trial  court,  presented  here  in  the  same  way,  that 
are  reviewable  on  appeal. 

In  identifying  the  question  appealed,  it  is  plain  that  the 
rules  of  procedure  should  be  strictly  construed,  in  fairness 
to  the  trial  court,  if  for  no  better  reason,  but,  as  in  this  case, 
when  two  or  more  persons  desire  to  take  the  same  step,  but 
to  act  separately,  and  for  convenience  unite  in  presenting  one 
paper,  and  the  court,  by  a  single  action,  rules  against  all, 
the  exceptions  to  the  ruling  as  recorded  by  the  clerk. should  be 
liberally  construed  with  a  view  of  according  an  appropriate 
exception  to  each  exceptor.  And  such  exception  should  be 
allowed  unless  clearly  incompatible  with  the  record. 

When  an  appellant  excepts  to  a  ruling  for  the  purpose  of 
presenting  it  to  a  court  of  review,  it  should  at  least  be  pre- 
sumed that  his  exception  was  intended  to  be  in  the  capacity 
and  relation  that  would  make  it  effective.  The  assignments 
of  error  predicated  upon  the  ruling  on  the  demurrers  to  the 
complaint  are  several,  and  we  think  the  same  are  supported 
by  proper  exceptions  reserved  at  the  trial.  Our  holdings  on 
exceptions  reserved  to  rulings  on  demurrer  to  the  complaint 
in  Noonan  v.  Bell  (1902),  159  Ind.  329,  64  N.  E.  909,  and 
Southern  Ind.  R.  Co.  v.  Harrell  (1904),  161  Ind.  689,  68  N.  E. 
262,  63  L.  R.  A.  460,  while  perhaps  the  logical  «*»  result  of 
prior  rulings,  if  pressed  to  an  extreme,  appear  to  us,  ou 
further  consideration,  as  too  restricted,  and  the  same  are 
now  disapproved. 

2.  Was  the  complaint  sufficient  ?  It  counts  upon  fraud  and 
undue  influence  of  the  defendants  Whitesell  and  Whitesell 
and  the  judge  of  the  Wayne  circuit  court,  whereby  the  plain- 
tiff was  induced  to  renounce  the  provisions  made  for  her  by 
the  will  of  her  deceased  husband,  and  in  lieu  thereof  accept 
her  portion  of  her  husband's  estate  under  the  law. 

It  was  held  in  Gam  v.  Gam  (1893),  135  Ind.  687,  35  N.  E. 
394,  that  the  policy  of  the  law  of  this  state  has  ever  been  to 
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deal  liberally  with  widows  in  the  distribution  of  their  hus- 
bands' estates.  In  harmony  with  this  doctrine  the  statute 
guarantees  to  a  widow  the  right  of  election  between  the  pro- 
visions of  her  husband's  will  and  those  provided  by  the  stat- 
ute, and  the  right  to  make  the  same  understandingly.  No 
misrepresentation,  no  concealment  or  suppression  of  the  facts, 
no  appeal  to  family  duty  or  obligation,  will  be  allowed  by  the 
court  to  thwart  her  free  will,  and  prevent  her  from  arriving 
at  an  intelligent  decision.  As  was  said  in  the  case  of  Garn 
v.  Gam  (1893),  135  Ind.  687,  35  N.  E.  394:  "Nothing  less 
than  an  act  intelligently  done  will  be  sufficient.  She  should 
know,  and  if  she  does  not,  she  should  be  informed,  of  the  rela- 
tive values  of  the  properties  between  which  she  is  empowered 
to  choose;  in  other  words,  her  election  must  be  made  with  a 
full  knowledge  of  the  facts.  The  rule  applies  with  special 
force  where  the  widow  is  called  upon,  as  in  this  case,  to  make 
her  election  shortly  after  her  husband's  death." 

The  law  recognizes  the  tender  relation  of  husband  and  wife, 
and  the  usual  liberality  of  a  husband  when  he  undertakes  by 
will  to  make  provision  for  the  future  comfort  and  support  ojc 
the  wife.  Responding  to  this  sentiment,  the  statute  now  in 
force — section  2666  of  Burns'  Revised  Statutes  of  1901,  Acts 
of  1885,  page  239 — is  so  constructed  that  a  widow  will  be 
held  to  have  chosen  under  the  will,  unless  within  ^**  one 
year  from  probate  she  shall  file  with  the  clerk  her  solemn 
declaration  of  election  to  take  under  the  law.  In  other  words, 
if  a  widow  is  passive  and  takes  no  action  at  all  with  respect 
to  her  election,  she  will  conclusively  be  presumed  to  be  con- 
tent with  the  will. 

It  is  a  well-known  fact  that  a  wife  who  has  attained  to  old 
fig3  before  the  death  of  the  husband,  and  who  has  given  her 
life  to  domestic  duties,  and  had  little  or  no  experience  in 
business  affairs  or  in  ascertaining  the  current  values  of  prop- 
erty, when  suddenly  bereaved  and  called  upon  to  choose  be- 
tween two  portions  of  the  family  estate,  is,  in  most  instances, 
as  helpless  as  a  minor,  and  feels  wholly  inca|)able  of  acting 
upon  her  own  judgment  in  matters  of  importance.  In  such 
emergencies  the  natural  and  usual  resort  is  to  those  possessed 
of  her  confidence,  and  whom  she  believes  to  be  competent  and 
interested  in  her  welfare.  In  situations  like  this,  and  in  all 
cases  where  the  relations  in  life  are  such  that  inHncnoe  is 
acquired  by  one  and  confidence  reposed  by  another,  so  as  to 
give  rise  to  opportunity  for  imposition  or  undue  influence, 
Am.  St.  Rep.,  VoL  119—34 
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such  as  arise  between  guardian  and  ward,  parent  and  child, 
husband  and  wife,  principal  and  agent,  and  the  like,  and 
where  one  of  the  parties,  by  reason  of  his  surroundings,  is 
unable  to  treat  with  the  other  upon  terms  of  equality,  courts 
of  equity  will  carefully  scrutinize  the  dealings  between  them 
and  compel  restoration  in  the  absence  of  absolute  fairness.  In 
such  cases,  says  Judge  Story,  the  one  subject  to  undue  influ- 
ence "has  no  free  will,  but  stands  in  vinculis.  And  the  con- 
stant rule  in  equity  is,  that  where  a  party  is  not  a  free  agent 
and  is  not  equal  to  protecting  himself,  the  court  will  protect . 
him":  1  Story  on  Equity,  13th  ed.,  sec.  239.  And  this  rule 
in  equity  is  not  confined  to  formal  relations,  such  as  those 
alluded  to,  but  extends  to  every  case  where  confidence  exists 
on  one  hand  and  influence  on  the  other,  *  *  from  whatever  cause 
they  may  spring":  M'Cormick  v.  Malin  (1841),  5  Blackf.  509; 
Burden  v.  Burden  (1895),  141  Ind.  471,  40  N.  E.  1067;  CuUey 
«i2  V.  Jones  (1905),  164  Ind.  168,  73  N.  E.  94;  Wheeler  v.  , 
Smith  (1850),  9  How.  55,  82,  13  L.  ed.  44;  Bispham  on 
Principles  of  Equity,  7th  ed.,  sec.  232;  Kerr  on  Fraud  and 
Mistake,  2d  ed.,  166. 

The  rule  we  have  been  considering  does  not  deny  the  power 
of  the  parties  to  contract,  nor  denounce  all  dealings  between 
them  as  fraudulent,  but  in  every  such  ease  it  rests  upon  the 
superior,  or  party  who  has  taken  the  benefit,  to  prove  that  the 
transaction  was  in  every  respect  fair  and  equitable,  and  the 
free  consent  of  him  subject  to  the  undue  influence :  See  above 
authorities.  Holt  v.  Agnew  (1880),  67  Ala.  360;  Browne  on 
Parol  Evidence,  sec.  38. 

These  principles  embrace  the  substance  of  the  complaint. 
It  is  set  forth  that  the  plaintiff  is  an  old  woman,  ignorant  of 
the  law,  of  value,  of  business,  and  lacking  the  degree  of  mental 
capacity  necessary  to  make  a  will ;  that  Elmira  J.  Whitesell  is 
her  daughter;  that  Samuel  C.  Whitesell  is  Elmira 's  husband, 
a  skillful  lawyer,  and  a  practicing  attorney  in  Wayne  county ; 
that  by  the  provisions  of  the  will  the  whole  estate  of  Amos 
Strickler  was  bequeathed  to  the  plaintiff;  that  her  husband 
requested  her  to  accept  the  provisions  of  the  will,  and  she  de- 
sired and  intended  to  do  so ;  that  within  a  few  days  after  the 
death  of  her  husband  and  the  probate  of  the  will,  to  wit,  within 
twelve  days  after  the  probate,  Samuel  C.  and  Elmira  White- 
sell — to  enable  Elmira  to  inherit  a  large  portion. of  her  father's 
estate — repeatedly  represented  to  the  plaintiff  that  the  will 
of  Amos  Strickler  was  invalid  and  void  for  unsoundness  of 
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mind  of  the  testator,  and  could  be  set  aside,  and  further  rep- 
resented to  her  that  the  judge  of  the  Wayne  circuit  court,  a 
special  friend  and  associate  of  Samuel  C.  Whitesell,  desired 
to  see  and  talk  with  her  concerning  her  deceased  husband's 
estate;  that,  relying  upon  said  representation,  she  went  to 
the  city  of  Richmond  and  to  the  house  of  Elmira  J.  and 
Samuel  C.  Whitesell,  and  after  night  on  the  day  of  her  arrival 
Samuel  C.  Whitesell  brought  said  ***^  judge  to  his  house,  and 
Samuel  C.  and  his  wife  and  the  judge  discussed  with  the  plain- 
tiff the  mental  condition  of  her  husband  when  he  made  his 
will,  and  declared  and  asserted  that  he  was  incapable  of 
making  a  will,  that  his  will  was  invalid,  and  that  she  might 
better  take  her  portion  under  the  law;  that  she  believed  and 
relied  upon  what  they  claimed  and  asserted  concerning  her 
deceased  husband,  and  was  induced  thereby  to  execute,  and  on 
the  following  day,  to  wit,  November  18,  1899,  did  execute,  and 
file  with  the  clerk,  her  election  to  renounce  the  will  and  take 
under  the  law.  It  is  difficult  to  conceive  of  an  influence  more 
potential  than  that  exercised  against  the  plaintiff  as  here 
alleged:  Mr.  Whitesell,  the  son  in  law,  a  practicing  lawyer  of 
the  county,  and  reasonably  supposed  to  know,  or  at  least  she 
had  the  right  to  presume  he  knew,-  whether,  under  the  law 
and  facts  stated,  the  will  was  valid;  his  wife,  her  daughter, 
M'ho  should  naturally  feel  the  most  unselfish  desire  for  the 
plaintiff's  future  comfort  and  support,  and  when  there  is 
added  the  counsel  and  advice  of  the  resident  circuit  judge, 
the  influence  brought  to  bear  against  the  widow  seems  prac- 
tically irresistible.  If  the  will  was  invalid  it  could  convey 
no  rights,  and  all  might  be  lost,  and,  in  her  lonely,  inexperi- 
enced, uninformed,  hesitating  condition,  the  advice  of  the 
judge  alone  would  hardly  fail  to  control  her  action  for  good 
or  ill,  and  for  one  as  readily  as  the  other.  Even  if  there  was 
no  personal  acquaintance — which  is  not  probable  in  this  case 
— it  was  reasonable  for  her  to  suppase,  from  tlie  honorable 
and  responsible  position  occupied,  that  the  judge  was  a  man  of 
legal  learning,  and  of  the  highest  integrity.  She  also  had  the 
right  to  regard  him  as  the  final  arbiter  of  all  questions  relat- 
ing to  the  settlement  of  her  husband's  estate,  and  in  deter- 
mining the  validity  of  her  husband's  will  in  any  suit  or  con- 
test that  might  be  brought.  Also  the  right  to  assume,  from 
the  request  for  the  interview  with  her,  that  he  felt  an  interest 
in  her  welfare,  and  would  advise  her  to  ***"*  that  cotirse  which 
was  best  for  her  to  take  from  the  perplexing  situation. 
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It  is  absurd  to  say  that  the  widow  was  on  equal  terms  with 
her  advisers,  or  in  position,  as  against  their  contrary  advice, 
to  form  an  independent  and  intelligent  judgment.  What  the 
judge  said  to  her  and  his  advice  to  take  under  the  law,  under 
the  circumstances  alleged,  was  calculated  to  secure  acceptance 
and  obedience  as  promptly  as  would  his  judgment  announced 
from  the  bench  ;  and,  resulting  in  detriment  to  the  widow  and 
in  benefit  to  the  appellants,  no  evidence  that  we  can  conceive 
of  can  be  brought  to  relieve  the  transaction  of  fraud.  But  it 
should  be  borne  in  mind  that  what  is  here  said  concerning 
the  judge  is  based  upon  averments  of  the  complaint,  and  not 
upon  facts  proved,  or  even  testified  to.  It  is,  too,  but  just  to 
the  eminent  jurist  referred  to,  to  state  that  he  is  a  judge  of 
long  experience,  and  of  irreproachable  character,  and  has  had 
no  opportunity  of  meeting  the  charge.  We  therefore  indulge 
no  adverse  presumption  in  relation  thereto,  except  such  as 
the  law  requires  in  testing  the  sufficiency  of  the  complaint. 

Because  the  judge  derived  no  benefits  from  the  plaintiff's 
election  to  take  under  the  law  makes  no  difference.  The 
transaction  is  not  purged  of  its  fraud  by  showing  that  it  was 
brought  about  by  a  third  person.  A  delivery  of  the  fruits  to 
a  stranger  does  not  purify  an  evil  deed.  "I  should  regret," 
says  Lord  Eldon,  in  Huguenin  v.  Baseley  (1807),  14  Ves.  273, 
289,  "that  any  doubt  could  be  entertained,  whether  it  is  not 
competent  to  a  court  of  equity  to  take  away  from  third 
persons  the  benefits  which  they  have  derived  from  the  fraud, 
imposition,  or  undue  influence  of  others."  It  is  not  by  whom, 
but  the  manner  of  getting,  which  constitutes  the  question : 
Ranken  v.  Patton  (1877),  65  Mo.  378.  It  follows  that  we 
hold  the  complaint  sufficient,  and  the  demurrers  'thereto 
properly  overruled. 

^^^  3.  The  defendant  Minos  0.  Strickler  made  default. 
The  administrator  filed  a  separate  answer  in  two  paragraphs — 
former  adjudication,  and  the  statute  of  the  limitations  of  one 
year.  Elraira  J.  and  Samuel  C.  Whitesell  filed  a  joint  and 
separate  answer  in  two  affirmative  paragraphs.  The  second, 
former  adjudication.  The  third,  estoppel.  Elmira  J.  an- 
swered separately  in  two  paragraphs,  former  recovery  and 
estoppel,  respectively.  Russell  Strickler,  by  his  guardian,  an- 
swered in  two  paragraphs,  of  former  adjudication.  The  ad- 
ministrator's third  paragraph  and  the  joint  answer  of  the 
Whitesells  and  Russell  Strickler  set  up  that  the  cause  of  action 
had  not  accrued  to  the  plaintiff  within  one  year  from  the 
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probating  of  the  will.  To  each  of  these  answers  a  demurrer 
was  sustained.  The  Whitesells  in  their  second,  Russell  Strick- 
ler in  his  first,  and  the  administrator  in  his  second  para- 
graph, set  up  the  same  facts  as  res  adjudicata.  In  substance 
they  alleged  that  the  plaintiff  elected  to  take  under  the  law, 
and  the  administrator  thereupon  filed  his  petition  to  sell  the 
undivided  two-thirds  of  the  real  estate  to  pay  the  debts  of 
the  estate.  The  plaintiff  was  made  a  party  and  filed  an  an- 
swer to  the  effect  that  she  was  the  owner  of  an  undivided 
one-third  of  the  lands,  and  that  she  was  not  paid  three  hun- 
dred and  forty  dollars  of  her  statutory  allowance  as  widow, 
which  she  requested  should  be  declared  a  lien  on  the  prop- 
erty sold.  Further  proceedings  are  alleged  that  resulted  in 
an  order  and  sale  of  the  undivided  two-thirds  of  the  home 
farm  to  the  defendant  Elmira  J.  Whitesell  for  three  thou- 
sand six  hundred  and  ten  dollars  and  the  balance  of  the  land 
for  two  thousand  one  hundred  and  fifty  dollars  to  a  third 
person. 

The  facts  pleaded  in  the  answers  last  above  described  fall 
far  short  of  being  sufficient  as  answers  of  former  adjudica- 
tion. The  general  rule  is  that  the  judgment  in  the  former 
action  settles  all  matters  of  controversy  involved  in  the  is- 
sues between  the  parties  to  the  action;  that  is,  all  matters 
litigated,  or  which  might  *^^^  have  been  litigated  within  the 
issues  as  they  were  made,  or  tendered  by  the  pleadings  in  the 
case,  but  not  matters  which  might  have  been  litigated  under 
such  issues  formed  by  additional  pleading:  Finley  v.  Cath- 
cart  (1898),  149  Ind.  470,  63  Am.  St.  Rep.  292,  48  N.  E.  586: 
Duncan  v.  Ilolcomb  (1866),  26  Ind.  378.  "The  party  who 
invokes  the  doctrine  of  former  adjudication  must  be  one  who 
tendered  to  the  other  an  issue  to  which  the  latter  could  have 
demurred  or  pleaded":  Jones  v.  Vert  (1889),  121  Ind.  140, 
16  Am.  St.  Rep.  379,  22  N.  E.  882. 

In  an  action  against  A  and  B  on  a  note,  A  made  default, 
and  B  answered  suretyship,  which  was  decided  against  him. 
This  judgment  did  not  operate  as  res  adjudicata  in  a  subse- 
quent action  brought  by  B  against  A  alleging  the  same  facts : 
Harvey  v.  Osborii  (1877),  55  Ind.  535.  Stated  more  gen- 
erally, where  two  or  more  defendants  make  issues  with  the 
plaintiff,  a  judgment  determining  those  issues  in  favor  of  the 
defendants  settles  between  them  no  fact  that  might  have  been, 
but  was  not,  put  in  issue  by  a  proper  pleading:  Finley  v. 
Cathcart,  149  Ind.  470,  63  Am.  St.  Rep.  292,  48  N.  E.  586. 
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"An  answer  of  a  former  recovery  must  make  it  appear 
that  there  is  an  identity  between  the  present  and  the  pre- 
vious cause  of  action,  and  that  the  parties  in  the  present  ac- 
tion are  the  same  as  in  the  previous  one":  State  v.  Page 
(1878),  63  Ind.  209.  See,  also,  Jones  v.  Vert  (1889),  121 
Ind.  140,  16  Am.  St.  Rep.  379,  22  N.  E.  882. 

In  the  former  case  in  his  petition  to  sell  the  undivided 
two-thirds  of  the  land  to  pay  debts — which  petition  was  filed 
within  three  months  after  the  probating  of  the  will — the  ad- 
ministrator tendered  to  the  defendants,  the  widow  and  heirs, 
an  issue  to  show  cause,  if  any  they  had,  why  said  land  should 
not  be  sold  to  pay  the  debts  of  the  testator.  The  petition  al- 
leged that  the  plaintiff  had  elected  to  take  under  the  law, 
and  she  had,  and  so  she  admitted  in  her  answer,  she  at  that 
time  resting  innocently  ^^"^  under  the  alleged  fraud  per- 
petrated upon  her  by  her  codefendants.  At  the  time  of  fil- 
ing her  answer,  the  plaintiff  had  the  absolute  right  to  rescind 
her  election,  the  statutory  period  not  having  expired,  but  if 
she  had  chosen  to  seek  its  annulment  on  the  ground  of  the 
alleged  fraud,  she  would  have  been  required  to  implead  her 
codefendants.  This  she  did  not  do.  There  was  no  implead- 
ing of  any  kind  between  her  and  her  codefendants.  Her  co- 
defendants  in  the  former  suit  are  the  defendants  in  this,  ex- 
cept the  administrator,  who  is  here  a  nominal  party.  The 
subject  matter  of  this  suit  is  entirely  different  from  that  of 
the  former  suit,  and  there  are,  perhaps,  other  reasons  why, 
under  the  authorities,  the  answers  under  consideration  are 
not  good. 

The  second  paragraph  of  the  answer  of  Russell  Strickler 
counts  upon  a  judgment  of  partition  rendered  in  a  suit 
brought  by  the  plaintiffs  Elizabeth  Strickler,  Minos  0.  Strick- 
ler, and  Elmira  J.  Whitesell  against  said  Russell  Strickler  for 
the  division  of  some  property  in  Centerville,  belonging  to  the 
estate  of  Amos  Strickler,  deceased,  in  the  petition  for  which 
Eliza,beth  admitted  she  was  the  owner  of  one-third  and  the 
other  parties  the  owners  of  the  balance.  There  was  no  inter- 
pleading, and  the  facts  set  up  are  insufficient  as  a  former  re- 
covery for  the  same  reasons  given  above. 

After  Elmira  J.  Whitesell  had  purchased  at  the  admin- 
istrator's sale  the  undivided  two-thirds  of  the  home  farm, 
she  and  the  plaintiff,  within  the  statutory  period  for  election, 
entered  into  a  contract  whereby  the  plaintiff  agreed  to,  and 
did,  convey  to  Elmira  her  undivided  one-third  of  the  home 
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farm  for  the  expressed  consideration  that  Elmira  should  fur- 
nish her  mother  a  home  on  the  farm  and  maintain  her  as 
long  as  she  lived.  Upon  the  faith  of  said  conveyance  Elmira 
expended  two  thousand  dollars  for  repairs  and  betterment  of 
the  farm.  The  Whitesells  jointly  and  Elmira  separately  rely 
upon  these  facts,  and  a  ^**  vast  amount  of  irrelevant  and  evi- 
dentiary matter  provable  under  the  general  denial,  to  estop 
the  plaintiff  from  now  claiming  the  fund  in  the  hands  of  the 
administrator.  It  should  be  borne  in  mind  that  the  plain- 
tiff is  not  seeking  to  disturb  a  judgment,  or  anyone's  title  to 
the  property  conveyed  by  the  administrator  or  herself,  but 
only  seeks  to  be  restored  to  her  rights  in  the  proceeds  of  the 
property  remaining  in  the  possession  of  the  administrator 
after  the  payment  of  debts  and  expenses  of  administration. 
No  rights  of  innocent  third  persons  contravene,  and  no  part 
of  the  controversy  can  affect  anyone  but  the  parties  to  the 
original  fraud  charged.  Refraining  from  analysis  and  ex- 
tended argument,  we  deem  it  sufficient  to  say  that  equity  will 
not  permit  a  wrongdoer,  while  retaining  the  fruits  of  his 
v/rong,  to  interpose  an  act,  intentionally  and  wrongfully  in- 
duced by  him,  as  an  estoppel  against  the  injured  party  in  an 
action  for  redress.  One  seeking  equity  must  be  able  to  show 
that  he  himself  has  clean  hands.  The  demurrers  to  the  an- 
swers in  estoppel  were  rightly  sustained.  We  are  also  of  the 
opinion  that  the  limitation  pleaded  by  the  administrator  and 
the  other  defendants  as  above  noted,  in  bar  of  the  complaint, 
is  inapplicable  and  insufficient. 

As  we  have  seen,  if  a  widow  is  content  with  the  provision 
made  for  her  by  the  will,  it  is  not  important  under  section 
2666  of  Burns'  Revised  Statutes  of  1901,  Acts  of  1885,  page 
239,  that  she  make  and  file  with  the  clerk  her  formal  election. 
Her  silence  and  inaction  will  be  held  evidence  of  an  acceptance 
of  the  will,  and,  if  continued  for  more  than  one  year  from 
the  probate,  will  be  held  as  conclusive  evidence  of  acceptance. 

Under  the  statute  it  is  clear  that  if  she  desires  to  change 
or  rescind  her  choice,  formed  in  favor  of  the  will,  to  that  of 
the  law,  she  must  do  so  within  the  statutory  period :  Garn  v. 
Gam  (1893),  135  Ind.  687,  35  N.  E.  394.  That  is,  if  the 
testamentary  provision  is  to  be  annulled  in  favor  of  the 
statutory  provision,  it  must  be  done  within  ****  one  year 
from  the  date  of  probate,  but  if  she  seeks  to  rescind  her  elec- 
tion to  take  under  the  law  and  again  place  herself  under  the 
will  after  the  expiration  of  the  year,  for  fraud,  as  in  this 
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case,  she  may  bring  her  action  within  the  general  statutory 
period.  There  is  no  statute  of  limitations  governing  this  suit 
other  than  the  six-year  statute,  and  she  is  only  required,  as  in 
other  cases  in  equity,  to  excuse  any  apparent  delay.  "With 
this  in  view  she  alleges  in  the  complaint  that,  at  the  time 
Elmira  J.  and  Samuel  C.  Whitesell  and  the  circuit  judge  in- 
duced her  to  take  the  statutory  portion  in  lieu  of  the  testa- 
mentary provision,  they  requested  and  urged  upon  her  not  to 
tell  anyone  of  the  meeting,  or  of  what  had  been  said  to  her  by 
the  judge,  or  other  party  in  his  presence,  concerning  her  hus- 
b.nnd's  want  of  testamentary  capacity,  or  the  invalidity  of 
his  will,  as  the  judge  had  no  right  to  advise  her  in  relation 
to  such  matters,  and,  believing  that  such  representations  were 
true  and  made  in  good  faith,  and  relying  on  them,  she  was 
induced  thereby  to  tell  no  one  anything  that  was  said  to  her 
concerning  her  husband's  mental  condition  and  the  invalid- 
ity of  his  will,  or  of  the  meeting,  or  of  what  occurred  therein, 
until  a  few  weeks — the  exact  time  she  cannot  state — prior 
to  the  commencement  of  this  suit,  when,  becoming  suspicious 
that  said  representations  concerning  her  husband  and  his  will 
might  not  be  true,  she  took  legal  advice,  and  for  the  first 
time  learned  and  discovered  that  said  statements  were  false, 
and  that  her  husband  did  have  testamentary  capacity  when 
he  executed  his  will,  and  that  said  will  was  valid,  and  that 
said  false  statements  and  advice  were  but  a  fraudulent 
scheme  to  induce  her  to  reject  the  provisions  made  for  her 
by  her  husband  in  his  will.  These  facts  we  think  fully  ex- 
cuse the  delay,  and  show  that  she  brought  the  action  within 
a  reasonable  time  after  the  discovery  of  the  fraud.  The  com- 
plaint makes  it  plain  that  it  was  undue  influence  on  the  one 
side  and  undue  confidence  on  the  other  that  ^^^  led  the  plain- 
tiff to  surrender  the  whole  for  a  part  of  her  husband's  es- 
tate; and  the  same  influence  that  induced  her  to  make  the 
election  was  well  calculated  to  lull  her  into  silent  resignation, 
and  prevent  inquiry  and  investigation. 

There  is  nothing  in  the  point  that  a  cause  of  action  can- 
not be  concealed  before  it  exists.  It  is  well  settled  that  acts 
constituting  fraudulent  concealment  may  precede,  be  con- 
current with,  or  subsequent  to,  the  accruing  of  the  cause  of 
action.  It  is  only  important  that  such  acts  are  of  a  charac- 
ter, and  designed  to  operate  after  the  cause  of  action  shall 
arise,  to  prevent  its  discovery:  Jackson  v.  Jackson  (1898), 
149  Ind.  238.  47  N.  E.  963. 
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4.  This  cause  originated  in  the  Wayne  circuit  court.  The 
regular  presiding  judge  of  which  court  is  the  same  person 
referred  to  in  the  complaint  as  having  joined  the  Whitesells 
in  advising  the  plaintiff.  The  venue  of  the  cause  was  changed 
from  the  Wayne  circuit  court  to  the  Henry  circuit  couit  and 
from  the  latter  to  the  Hancock  circuit  court.  The  proceed- 
ings in  the  Wayne  circuit  court  as  disclosed  by  the  certified 
transcript  to  the  Henry  circuit  court  were  signed  by  "John 
M.  Smith,  special  judge."  In  the  Hancock  circuit  court  the 
defendant  Russell  Strickler,  after  appearing  and  demurring 
to  the  complaint,  excepting  to  the  ruling,  and  filing  his  an- 
swers to  the  merits,  moved  to  strike  the  cause  from  that  docket, 
and  remand  the  same  to  the  Wayne  circuit  court,  because  it 
did  not  appear  that  the  Wayne  circuit  judge  was  in  any  way 
disqualified,  or  that  Smith  was  appointed  special  judge.  This 
defendant  at  that  time  made  no  objection  to  the  special  judge 
sitting  in  the  case,  or  to  the  regularity  of  his  appointment, 
and  all  such  objections  will  now  be  deemed  waived.  "A 
practice  that  would  permit  a  party  litigant  to  proceed  for 
months  before  a  de  facto  judge,  to  make  issues,  and  obtain 
rulings  upon  legal  questions  involved  in  the  controversy,  and 
then  if  not  satisfied  with  some  of  his  rulings,  or  not  disposed 
****  to  go  into  trial,  when  the  cause  is  ready  for  trial,  to  be 
able,  in  a  moment,  to  arrest  proceedings,  and  oust  the  juris- 
diction of  the  judge,  cannot  be  tolerated":  Lillie  v.  Trent- 
man  (1890),  130  Ind.  16,  29  N.  E.  405.  There  was  no  error 
in  overruling  the  motion  to  remand. 

The  court  gave  the  plaintiff  judgment  for  costs  against 
the  defendants  Elmira  J.  and  Samuel  C.  Whitesell,  to  whicli 
they  reserved  an  exception.  Section  603  of  Burns'  Revised 
Statutes  of  1901,  section  594  of  the  Revised  Statutes  of  1881, 
provides  that  when  there  are  several  defendants,  the  costs 
shall  be  apportioned  according  to  the  judgment  rendered 
upon  the  issue.  The  only  issue  tendered  by  the  complaint 
was  the  alleged  fraud  of  Elmira  J.  and  Samuel  C.  Whitesell. 
No  fraud  or  wrongdoing  was  charged  against  any  oilier  de- 
fendant. The  administrator  was  but  a  nominal  party.  He 
v.as  only  the  custodian  of  the  fund  the  others  were  lawing 
over.  Minos  0.  Strickler  made  no  defense.  Kussell  Strick- 
ier's  defense  rested  wholly  upon  the  Whitasell's  defense.  The 
plaintiff  was  successful.  In  such  a  case  the  judgment  of 
the  court  apportioning  the  cost  will  be  presumed  correct:  Mil- 
ler V.  Dill  (1898),  149  Ind.  32G,  49  N.  E.  272. 
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It  is  further  held  under  said  section  that  if  one  of  several 
defendants  makes  a  separate  issue,  which  shall  be  declared 
against  him,  he  is  liable  for  the  costs:  Reynolds  v.  Bond 
(1882),  83  Ind.  36;  Boyd  v.  Jackson  (1882),  82  Ind.  525. 
We  perceive  no  reason  why  we  should  disturb  the  judgment. 
We  find  no  error  in  the  record. 

Judgment  affirmed. 


The  Election  of  a  Widow  between  the  provision  made  for  her  in  her 
husband's  will  and  the  provision  which  the  law  makes  for  her  is  dis- 
cussed in  the  note  to  Matter  of  Gordon,  92  Am.  St.  Rep.  695.  An  elec- 
tion made  in  ignorance  of  the  facts  may  be  repudiated  by  her  if  she 
acts  seasonably:  Estate  of  Woodburn,  138  Pa.  606,  21  Am.  St.  Eep. 
932. 
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UNITED  STATES  STANDARD  VOTING  MACHINE 
COMPANY  and  BOARD  OF  SUPERVISORS  OF 
WINNESHIEK  COUNTY  v.  HOBSON. 

[132  Iowa,  38,  109  N.  W.  458.] 

CEBTIOBABI — When  Appropriate  Eemedy. — An  appeal  from 
an  order  restraining  the  use  of  voting  machines  which  cannot  be  de- 
termined until  after  election  is  not  such  an  adequate  remedy  as  pre- 
cludes a  resort  to  proceedings  by  certiorari  to  test  the  validity  of 
the  order  on  the  ground  of  its  being  in  excess  of  jurisdiction,  (p. 
544.) 

ELECTIONS. — The  Eight  to  Vote  is  a  Political,  not  a  civil, 
right,     (p.  544.) 

INJUNCTION — ^Political  Eights. — A  court  of  equity  will  not 
exercise  its  extraordinary  power  of  injunction  to  protect  a  mere  politi- 
cal, as  distinguished  from  a  civil,  right,     (p.  544.) 

ELECTIONS — Voting  Machines. — A  Court  of  Equity  has  no 
jurisdiction  to  restrain  the  use  of  voting  machines  at  an  election,  (p. 
54C.) 

ELECTIONS — Voting  Machines. — A  Statute  authorizing  the 
use  of  voting  machines  is  not  unconstitutional,     (p.  547.) 

Read  &  Read,  J,  K.  Macomber  and  Frank  Keiper,  for  the 
plaintiffs. 

N.  Willett,  E.  R.  Acres  and  C.  M.  Ilouek,  for  the  defend- 
ant.- 

*®  Per  CURIAM.  This  is  a  proceeding  by  certiorari  to 
annul  that  portion  of  an  order  entered  by  the  defendant  as 
judge  of  the  thirteenth  judicial  district,  holding  the  district 
court  in  and  for  Winneshiek  county,  granting  a  temporary 
injunction  at  the  suit  of  one  H.  C.  Iljerleid,  plaintiff,  in  an 
action  brought  in  equity  against  Winneshiek  county,  the  board 
of  supervisors,  and  the  auditor  of  said  county,  and  the  United 
States  Standard  Voting  Machine  Company,  as  defendants, 

(539) 
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by  which  the  defendants  in  that  action  (except  the  voting^ 
^*  machine  company,  which  had  not  at  that  time  been  served 
with  notice)  Avere  enjoined  and  restrained  from  the  use  at 
the  election  of  November,  1906,  in  said  county,  of  voting 
machines,  sold  or  contracted  to  be  sold  or  furnished  to  said 
county  by  the  voting  machine  company.  The  other  portion 
of  the  restraining  order,  of  which  no  complaint  is  made  in 
this  proceeding,  enjoined  and  restrained  the  same  defendants 
from  paying  for  said  machines  either  in  cash,  v/arrants,  or 
bonds,  or  in  any  other  manner,  or  from  issuing  warrants,  or- 
ders, or  bonds  in  payment  therefor. 

The  allegations  of  the  petition  in  the  injunction  suit,  sa 
far  as  material  to  the  determination  of  the  question  whether 
the  portion  of  the  restraining  order  complained  of  was  proper, 
vrere,  in  brief  (as  appears  by  the  return  made  by  the  defend- 
ant in  this  proceeding  to  the  writ  of  certiorari  issued  from 
this  court),  that  plaintiff,  Hjerleid,  was  a  resident,  voter  and 
taxpayer  of  Winneshiek  county;  that  on  or  about  the  eighth 
day  of  June,  1906,  the  defendant,  the  United  States  Standard 
Voting  Machine  Company,  presented  to  the  defendant  board 
of  supervisors  its  written  proposal  to  sell  on  trial  to  the  de- 
fendant county  certain  voting  machines,  to  be  used  at  the 
November,  1906,  election ;  that  said  proposal  was  accepted  and 
adopted  by  the  defendant  board  of  supervisors;  that  subse- 
quently a  certain  agreement  in  the  nature  of  a  contract  be- 
tween the  voting  machine  company  and  the  defendant  county 
was  approved  by  the  defendant  board  of  supervisors  and 
signed  by  the  chairman  thereof  under  the  authority  of  the 
said  board;  that,  in  securing  the  adoption  of  the  written 
proposal  and  the  contract  above  referred  to,  certain  repre- 
sentations were  made  by  the  voting  machine  company  which 
were  false  and  fraudulent,  in  that  the  contract  was  not,  as 
understood  by  the  board  of  supervisors,  an  embodiment  of  the 
written  proposal,  but  amounted  to  an  absolute  barter  and 
sale  contract  with  a  guaranty,  and  not  a  conditional  contract 
as  intended  by  said  board,  and  that  the  board  of  super- 
visors never  passed  any  other  resolution  '*^  or  adopted  any 
other  contract  than  that  authorizing  the  use  of  United  States 
Standard  voting  machines  on  trial  at  the  November,  1906, 
election  in  said  county;  that  the  alleged  contract  above  re- 
ferred to  was  absolutely  void,  for  the  reason  that  there  is  no 
law  authorizing  the  use  at  elections  in  Iowa  of  voting  ma- 
chines, and  that  title  6,  chapter  3a  of  the  Code  of  Iowa  (Sup- 
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plement  of  1902),  is  unconstitutional;  that  the  commissioners 
appointed  under  and  by  virtue  of  the  authority  conferred  by 
section  1137c  of  chapter  3a,  title  6  of  the  Code  of  Iowa  (Sup- 
plement of  1902),  has  not  approved  said  machines  since  the 
enactment  of  the  constitutional  amendment  relating  to  bien- 
nial elections,  nor  since  the  acts  of  the  Thirty-first  General 
Assembly  of  Iowa  in  relation  thereto,  and  that  such  approval 
was  necessary  to  authorize  the  defendant  board  of  supervisors 
to  enter  into  any  contract  for  the  purchase  of  such  machines; 
that  section  1137e  of  said  chapter  3a,  relating  to  the  use  of 
voting  machines,  and  providing  that  one  ballot  may  be  placed 
in  each  party  column  or  row  containing  only  the  words  "Pres- 
idential Electors,"  preceded  by  the  party  name,  and  that  a 
vote  for  such  ballot  shall  operate  as  a  vote  for  all  the  candi- 
dates of  such  party  for  presidential  electors,  is  unconstitu- 
tional and  violative  of  the  constitutional  amendment  with 
reference  to  biennial  elections,  in  not  affording  to  the  indi- 
vidual voter  an  opportunity  to  pass  personal  choice  upon  each 
and  every  candidate  for  office;  that  the  voting  machines  re- 
ferred to  in  the  proposal  and  contract  were  inadequate  and 
their  use  illegal,  and  not  in  conformity  with  the  requirements 
of  the  laws  of  the  Thirty-first  General  Assembly  with  refer- 
ence to  elections,  inasmuch  as  their  construction  permitted 
the  use  of  so-called  party  levers,  which  substantially  nullified 
the  effect  and  purpose  of  the  statute  removing  the  circle  from 
the  official  ballot ;  that  plaintiff  was  a  duly  qualified  voter,  and 
the  use  of  said  machine  for  voting  purposes  was  not  a  vote  or 
voting  by  ballot,  and  that  their  said  use  at  said  election  would 
be  unconstitutional  and  would  nullify  ^*  such  election,  caus- 
ing great  expense  and  trouble  to  the  people  of  said  county, 
including  the  plaintiff;  and  that  by  the  terms  of  the  con- 
tract above  referred  to  it  was  provided  that  the  defendant 
county  would  at  its  meeting  in  November,  1906,  pay  to  the  de- 
fendant the  voting  machine  company  for  said  machines  the 
sum  of  seventeen  thousand  five  hundred  and  fifty  dollars,  and 
that,  unless  restrained  by  injunction,  the  defendant  voting 
machine  company  would  deliver  to  defendant  county  the  said 
twenty-seven  voting  machines,  and  the  said  county  would,  in 
pursuance  of  said  contract,  accept  said  machines  and  pay  to 
the  defendant  voting  machine  compatiy  the  purchase  price 
thereof,  and  the  property  of  the  plaintiff  and  of  the  other  tax- 
payers throughout  said  county  would  be  taxed  to  raise  funds 
for  the  payment  of  said  sum,  and,  unless  restrained,  the  said^ 
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pjachines  would  be  used  at  said  November  election,  making  it 
impossible  thereafter  to  replace  the  parties  defendant  in  statu 
quo,  and  plaintiff  would  be  remediless  at  law  to  recover  his 
loss  or  protect  his  said  rights,  and  that  plaintiff  had  no  plain, 
speedy  and  adequate  remedy  at  law. 

In  a  motion  submitted  with  the  case,  the  defendant  asks 
that  the  petition  for  a  writ  of  certiorari  be  dismissed,  and 
the  writ  be  quashed;  but  in  the  main  the  grounds  urged  in 
the  motion  are  such  as  may  be  considered  in  passing  upon 
the  merits  of  the  case,  involving  the  legality  of  defendant's 
action  in  making  the  portion  of  the  order  which  restrains  the 
county  of  Winneshiek  and  its  board  of  supervisors  and  auditor 
from  using  the  voting  machines  referred  to  in  the  action  of 
the  board  at  the  November  election.  "It  is  urged,  however, 
that  the  plaintiffs  in  this  action,  having  ^*  subsequently  ap- 
peared in  the  injunction  suit  as  defendants,  filed  an  answer 
therein,  and  otherwise  raised  issues  of  law  and  fact,  have  a 
plain,  speedy  and  adequate  remedy  by  appeal.  With  refer- 
ence to  the  filing  of  the  subsequent  pleadings  in  the  injunction 
suit,  to  which  reference  is  made  in  the  motion  to  dismiss  the 
petition  and  quash  the  writ,  it  is  sufficient  t6  say  that,  what- 
ever may  have  been  the  effect  of  such  action  on  the  part  of 
the  defendants  in  the  injunction  suit,  the  facts  do  not  appear 
by  the  return,  nor  in  any  other  manner,  such  as  would  enable 
us  to  take  notice  of  them,  and  therefore  they  need  not  be  con- 
sidered. But,  even  if  they  were  to  be  considered,  we  cannot 
see  that  they  would  affect  the  present  proceedings,  for  the 
injunction  suit  was  still  pending,  and  the  portion  of  the  order 
restraining  the  county  and  its  board  of  supervisors  and  audi- 
tor from  carrying  out  the  contract  with  the  voting  machine 
company,  by  accepting  the  machines  and  paying  therefor 
under  the  terms  of  the  alleged  contract,  was  still  in  force. 
The  voting  machine  company  was  still  in  court  for  a  proper 
purpose,  regardless  of  the  validity  of  that  portion  of  the  re- 
straining order  questioned  in  this  proceeding. 

As  to  the  ground  of  the  motion  involving  the  claim  that 
the  plaintiffs  cannot  maintain  this  certiorari  proceeding,  be- 
cause they  have  a  plain,  speedy  and  adequate  remedy  by  ap- 
peal from  the  order  granting  the  temporary  injunction,  it  is 
enough  to  say,  briefly,  th^t  in  our  judgment  the  right  to  appeal 
does  not  preclude  plaintiffs  from  questioning  the  validity  of 
the  portion  of  the  order  complained  of,  on  the  ground  that  it 
was  made  in  excess  of  jurisdiction,  and  is  therefore  void  and 
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should  be  annulled.  It  is  provided  in  Code,  section  4154, 
that :  ' '  The  writ  of  certiorari  may  be  granted  when  authorized 
by  law,  and  in  all  cases  where  an  inferior  tribunal,  board  or 
officer  exercising  judicial  functions  is  alleged  to  have  exceeded 
its  proper  jurisdiction,  or  is  otherwise  acting  illegally,  and 
there  is  no  other  plain,  speedy  and  adequate  *^  remedy.*' 
It  is  contended  in  behalf  of  plaintiff  that ' '  other  plain,  speedy 
and  adequate  remedy"  is  only  a  limitation  of  the  power  to 
issue  the  writ  where  the  tribunal  exercising  judicial  functions 
is  alleged  to  be  "otherwise  acting  illegally,"  and  that  it  has 
no  application  to  a  case  where  an  inferior  tribunal  is  alleged 
to  "have  exceeded  its  proper  jurisdiction."  But  we  think 
that  the  correctness  of  this  view  need  not  be  passed  upon,  in 
view  of  our  conclusion  that  the  remedy  by  appeal  is  not  such 
plain,  speed}'-  and  adequate  remedy  as  to  preclude  the  right 
to  test  the  validity  of  the  order  in  question,  as  against  the  com- 
plaint that  it  was  made  without  jurisdiction.  Of  course,  the 
right  of  certiorari  is  not  available  to  correct  mere  irregu- 
larities or  errors  in  the  proceedings  of  the  lower  court.  It 
may  be  that  illegality  of  action,  where  the  court  has  juris- 
diction, may  sometimes  be  tested  by  certiorari,  and,  in  such 
a  case,  the  want  of  a  plain,  speedy  and  adequate  remedy  by 
appeal  may  be  important.  But  where  the  action  complained 
of  is  in  excess  of  the  jurisdiction  of  the  court,  it  is  doubtful 
whether  the  remedy  by  appeal  is  ever  plain,  speedy  and  ade- 
quate. Certainly,  in  this  case  an  appeal  would  neither  have 
been  speedy  nor  adequate,  for  it  would  have  postponed  any 
test  of  the  validity  of  the  order  prohibiting  the  use  of  voting 
machines  at  the  November  election  of  this  year  until  long 
after  the  election  had  been  held.  In  a  case  involving  an 
injunction  to  test  the  title  to  an  office,  when  the  term  of  office 
would  probably  expire  before  the  appeal  could  be  heard  and 
decided,  this  pertinent  language  was  used  in  State  v.  Aloe, 
152  Mo.  466,  54  S.  W.  494,  47  L.  R.  A.  393,  with  reference 
to  a  writ  of  prohibition,  serving  the  same  purpose,  as  we  uu- 
dei-staiid  it,  that  is  served  by  the  writ  of  certiorari  under  our 
procedure : 

"It  is  also  contended  by  learned  counsel  that  relators  had 
their  remedy  by  motion  to  dissolve,  and  by  api)eal  on  final 
judgment.  Prohibition  is  an  extraordinary  remedy,  and  will 
not  lie  where  a  party  claiming  it  has  adeijuate  "***  remedy  by 
ordinary  means.  But  the  ordinary  means  tliat  will  defeat  the 
application  for  this  extraordinary  writ  nuist  be  sufficient  to 
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afford  the  relief  the  case  demands.  If  the  relators  should 
wait  to  follow  the  course  pointed  out  by  their  adversaries,  it 
would,  in  all  probability,  be  a  year  before  their  appeal  could 
be  heard  and  decided,  and  it  would  be  perhaps  two  years,  if 
the  cause  took  its  regular  course  without  advancement,  both 
in  the  trial  and  appellate  courts." 

In  our  own  cases  we  find  nothing  to  indicate  that  an  appeal 
is  a  speedy  and  adequate  remedy,  where  the  question  is  as  to 
want  of  jurisdiction  to  make  the  order  complained  of.  In- 
deed, it  is  a  justifiable  inference,  from  those  cases  where  the 
question  of  the  adequacy  of  the  remedy  by  appeal  has  been 
considered,  that  such  remedy  would  not  preclude  resort  to 
certiorari,  if  the  jurisdiction  of  the  subject  matter  were  the 
question  involved:  See  State  v.  Schmidtz,  65  Iowa,  566,  22 
N  W.  673 ;  Abney  v.  Clark,  87  Iowa,  727,  55  N.  W.  6 ;  Callanan 
V.  Lewis,  79  Iowa,  452,  44  N.  W.  892.  We  are  clear  that,  in 
this  case  at  least,  the  remedy  by  appeal,  to  which  plaintiff 
might  have  resorted,  was  not  such  a  speedy  and  adequate  rem- 
edy as  to  preclude  his  resort  to  this  proceeding  by  certiorari. 

On  the  merits  of  the  case,  as  made  by  the  return  to  the 
writ,  the  position  strongly  relied  upon  for  plaintiff  is  that  the 
lower  court  had  no  power  or  authority,  under  the  allegations 
of  the  petition  for  injunction,  to  interfere  with  the  use  of 
voting  machines  at  the  November  election,  1906,  as  provided 
for  by  the  board  of  supervisors.  And  to  this  broad  proposi- 
tion we  shall  now  direct  our  attention,  without  attempting 
to  follow  the  course  of  argument  mapped  out  by  counsel  on 
either  side.  The  right  to  vote  is  a  political,  and  not  a  civil, 
right,  and  a  court  of  equity  will  not  exercise  its  extraordinary 
power  of  injunction  to  protect  a  mere  political  right  as  distinct 
from  a  civil  right.  The  plaintiff  in  the  injunction  case,  as  a 
taxpayer,  could  no  doubt  have  relief  by  injunction  to  prevent 
the  board  of  supervisors  and  the  count^^  auditor,  defendants 
in  that  action,  from  attempting  to  carry  out  a  contract  which 
'*'*  would  impose  an  unlawful  indebtedness  upon  the  county; 
but  as  a  taxpayer,  he  had  no  interest  in  the  question  whether 
or  not  the  November  election  in  the  county  should  be  held  by 
means  of  voting  machines,  and,  as  a  voter,  he  had  no  interest 
in  the  method  of  conducting  the  election  which  would  entitle 
him  to  control  that  method  by  the  assistance  of  a  court  of 
equity.  Some  remedy  at  law  he  would,  no  doubt,  have,  if  his 
right  to  vote  were  interfered  with ;  but  a  court  of  law  would 
not  give  him  relief  as  against  a  mere  anticipated  wrong.     It 
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is  to  be  noticed  that  the  want  of  jurisdiction  of  the  lower  court 
to  grant  relief  in  equity  was  not  on  account  of  the  want  of 
right  of  the  plaintiff  in  the  injunction  suit  to  maintain  the 
action,  but  on  account  of  the  absence  of  any  equitable  right  to 
relief  on  the  part  of  anyone,  and  therefore  the  want  of  juris- 
diction did  not  grow  out  of  the  incapacity  of  the  particular 
plaintiff,  but  out  of  the  incapacit}^  of  any  plaintiff,  to  have 
such  remedy.  Therefore,  the  question  is  not  as  to  the  capacity 
of  the  plaintiff  to  sue,  but  the  power  of  the  court  to  give  the 
attempted  relief. 

That  courts  of  equity  cannot  interfere  by  injunction  to  pro- 
tect a  claimed  political  right  is  too  well  settled  to  require  ex- 
tended discussion.  A  few  references  to  illustrations  found  in 
adjudicated  cases  will  show  the  reasonableness  and  propriety 
of  this  rule.  In  Fletcher  v.  Tuttle,  151  111.  41,  42  Am.  St. 
Ptep.  220,  37  N.  E.  683,  25  L.  R.  A.  143,  the  question  was  as 
to  the  jurisdiction  of  a  court  of  equity  to  grant  an  injunction 
to  prevent  the  giving  of  election  notices,  or  the  certifying  of 
nominees  for  districts  created  by  an  apportionment  act  which 
was  claimed  to  be  unconstitutional,  and  the  court,  holding  that 
fin  injunction  could  not  be  granted  for  the  protection  of  a 
political,  as  distinguished  from  a  civil  or  property,  right,  used 
this  language:  "The  complainant  is  a  h^al  voter  and  a 
candidate  for  a  particular  elective  olTice,  and  by  his  bill  he  is 
seeking  the  protection  and  enforcement  of  his  right  to  cast  his 
own  ballot  in  a  legal  and  effective  manner,  and  also  his  right 
to  be  such  candidate,  "***  to  have  the  election  called  and  held 
under  the  provisions  of  a  valid  law,  and  to  have  his  name 
printed  upon  the  ballots  to  be  used  at  such  election,  so  that 
he  may  be  voted  for  in  a  legal  manner.  The  rights  thus  as- 
serted are  all  purely  political,  nor,  so  far  as  this  question  is 
concerned,  is  the  matter  aided  in  the  least  by  the  attempt  made 
by  the  complainant  ....  to  litigate  on  behalf  of  other  voters, 
or  of  the  people  of  the  state  generally.  The  claims  thus  at- 
torn ptod  to  be  set  up  are  all  of  the  same  nature  and  are  none 
tl'.e  less  political."  And,  further,  the  court  says:  "Tlie  extra- 
ordinary jurisdiction  of  courts  of  chancery  cannot,  therefore, 
be  invoked  to  protect  the  right  of  a  citizen  to  vote  or  to  be 
voted  for  at  an  election,  or  his  right  to  be  a  candidate  for  or 
to  be  elected  to  any  office;  nor  can  it  be  invoked  for  the  pur- 
pose of  restraining  the  holding  of  an  election,  or  of  directing 
or  controlling  the  mode  in  which,  or  of  determining  the  rules 
of  law  in  j>ursii:ince  of  which,  an  election  shall  be  held.  These 
Am.  St.  Hep.,  Vol.   ll'J— 35 
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matters  involve  in  themselves  no  property  rights,  but  apper- 
tain solely  to  the  political  administration  of  government.  If 
a  public  oflRcer  charged  with  political  administration  has  dis- 
obeyed, or  threatens  to  disobey,  the  mandate  of  the  law, 
whether  in  respect  to  calling  or  conducting  an  election,  or 
otherwise,  the  party  injured  or  threatened  with  injury  in  his 
political  rights  is  not  without  remedy,  but  his  remedy  must 
be  sought  in  a  court  of  law,  and  not  in  a  court  of  chancery." 

In  the  case  of  State  v.  Aloe,  152  Mo.  466,  54  S.  W.  494, 
47  L.  R.  A.  393,  already  referred  to,  involving  the  right  of 
a  court  of  equity  to  enjoin  the  entrance  of  a  person  to  office 
and  to  declare  his  title  invalid,  this  language  is  used:  "The 
real  and  only  purpose  of  the  suit  in  the  circuit  court  was  to 
bar  the  entrance  to  the  office  of  the  board  of  election  commis- 
sioners by  injunction,  and  to  obtain  a  decree  of  a  chancery 
court,  declaring  relator's  title  to  the  office  invalid.  This  is 
a  subject  over  which  a  chancery  court  has  no  jurisdiction. 
The  courts  of  law  are  open  to  all  persons  '*'^  who  have  rights 
of  that  nature  which  have  been  violated,  and  ample  means  are 
afforded  in  those  courts  for  the  vindication  of  such  rights 
and  the  redress  of  their  wrongs."  And,  after  saying  that 
the  powers  of  a  court  of  chancery  cannot  be  invoked  to  pro- 
tect by  injunction  purely  political  rights,  the  court  continues: 
"No  such  jurisdiction  has  ever  been  conceded  to  a  chancery 
court,  either  in  a  federal  or  state  judiciary.  The  political 
rights  of  a  citizen  are  as  sacred  as  are  his  rights  to  personal 
liberty  or  property,  but  he  must  go  to  a  court  of  law  for  them. 
A  court  of  equity  is  a  one-man  power,  wielding  the  strong 
force  of  injunction,  often  issued  at  chambers,  and  on  an  ex 
parte  hearing.  Neither  in  England  nor  America  has  this 
power  been  suffered  to  extend  to  political  affairs. ' '  Without 
further  quotation,  it  will  be  sufficient  to  cite  the  following  ad- 
ditional cases  supporting  the  general  proposition  that  a  court 
of  equity  cannot  interfere  by  injunction,  to  protect  political 
rights:  Georgia  v.  Stanton,  73  U.  S.  (6  Wall.)  50,  18  L.  ed. 
721 ;  In  re  Sawyer,  124  U.  S.  200,  8  Sup.  Ct.  Rep.  482,  31 
L.  ed.  402 ;  Shoemaker  v.  Des  Moines,  129  Iowa,  244,  105  N. 
W.  520,  3  L.  R.  A.,  N.  S.,  382. 

The  conclusion  is  inevitable  that,  so  far  as.  the  order  of 
the  lower  court  restrains  the  use  of  voting  machines  author- 
ized by  the  board  of  supervisors  to  be  used  at  the  November 
election,  it  is  beyond  the  jurisdiction  and  power  of  the  court 
to  make,  and  is  void. 
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But  by  way  of  illustrating  the  kind  of  questions  "whicli  a 
court  of  equity  would  be  compelled  to  pass  upon  and  made 
determinative  of  the  method  of  conducting  elections,  if  the 
power  which  the  lower  court  has  attempted  to  exercise  were 
held  to  be  within  its  jurisdiction,  we  may  refer  to  a  few  of 
the  most  important  grounds  presented  to  the  lower  court  for 
granting  a  preliminary  injunction.  It  is  urged  that  the 
statute  (Code  Supp.  1902,  sees.  1137a-1137u)  authorizing  the 
use  of  voting  machines  is  unconstitutional  because  of  the  pro- 
vision in  the  state  constitution  (article  2,  section  6)  that: 
"All  elections  by  the  ^^  people  shall  be  by  ballot."  In  other 
words,  the  lower  court  was  asked  to  interfere  with  a  policy 
of  the  state  declared  by  the  legislature,  unquestioned  for  six 
years,  and  in  accordance  with  which  elections  have  already 
been  held  in  some  of  the  counties  and  will  doubtless  be  held 
in  many  more,  whatever  the  result  of  the  determination  of 
the  lower  court  on  final  hearing  may  be;  for  the  action  of 
that  court  can  only  be  binding  on  parties  to  the  suit,  and  the 
state  of  Iowa,  under  whose  authority  the  county  of  Winne- 
shiek acted  in  adopting  voting  machines,  is  not,  and  cannot 
be,  a  party  to  that  suit  or  any  other  for  the  determination 
of  the  question.  If  such  power  exists  in  a  court  of  equity, 
then  the  method  of  conducting  elections  provided  for  under 
this  or  any  other  law  may  be  interfered  with  and  set  aside. 
It  has  been  held,  however,  that  voting  by  such  a  machine  is 
voting  by  ballot:  City  of  Detroit  v.  Board  of  Inspectors  of 
Election,  139  Mich.  548,  102  N.  W.  1029,  69  L.  R.  A.  184; 
Lynch  v.  Malley,  215  111.  574,  74  N.  E.  723.  Without  elaborat- 
ing the  discussion,  it  is  enough  to  say  that  the  constitutional 
provision  was  intended  to  require  and  protect  the  secrecy  of 
the  ballot  with  the  general  purpose  of  guarding  against  in- 
timidation, securing  freedom  in  the  exercise  of  the  elective 
franchise,  and  reducing  to  a  minimum  the  incentives  to  bri- 
bery: Ex  parte  Arnold,  128  Mo.  260,  49  Am.  St.  Rep.  559, 
30  S.  W.  768,  33  L.  R.  A.  386;  and  see  cases  referred  to  in 
those  above  cited.  In  no  case,  so  far  as  we  can  discover,  has 
the  use  of  a  voting  machine  been  held  unconstitutional.  In 
Massachusetts  the  supreme  court  divided  on  the  question 
whether  a  vote  cast  by  means  of  such  machine  was  a  "written 
vote,"  within  the  language  of  the  constitution  of  that  state, 
and  three  judges  held  that  it  was.  Under  the  constitution 
of  Rhode  Island  requiring  voting  by  ballot,  it  was  held  that  a 
provision  for  voting  machines  was  constitutional,  the  court 
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saying:  "The  primary  meaning  of  'ballot,'  which  signified 
a  little  ball,  was  not  the  one  intended,  but  the  broader  mean- 
ing which  has  been  substituted  for  the  word  by  reason  of  the 
***  change  in  the  mode  of  voting  from  little  balls  to  that  of 
paper  vote. '  *  We  see  no  merit  in  the  contention  that  the  pro- 
vision for  use  of  voting  machines  is  unconstitutional,  and 
that  an  election  in  that  method  would  be  invalid. 

It  is  urged  by  counsel  that  the  machine  adopted  by  the 
board  of  supervisors  has  not  been  approved  by  the  commis- 
sioners provided  for  in  Code  Supplement  of  1902,  sections 
1137e,  1137d.  But  they  admit  that  the  commissioners  did  ap- 
prove of  this  very  machine;  the  real  claim  now  made  being 
that  such  approval  was  prior  to  the  recent  constitutional 
amendment  providing  for  biennial  elections,  and  prior  to  the 
enactment  of  the  recent  statute  striking  the  circle  from  the 
Australian  ballot.  The  biennial  election  amendment  makes 
no  change  in  the  method  of  conducting  elections,  and  the 
statute  referred  to  does  not  amend  or  repeal  the  provisions 
as  to  the  use  of  voting  machines.  We  see  no  reason  for  say- 
ing that  a  vote  cast  b}'  means  of  an  authorized  machine  will 
not  be  as  valid  and  effectual  as  one  cast  by  Australian  ballot 
in  accordance  with  the  latest  statute  on  the  subject. 

It  is  claimed  that  the  machine  adopted  has  not  sufficient 
capacity  for  the  number  of  candidates  to  be  voted  for  in  1908, 
Avhen  presidential  electors  must  be  chosen ;  but  this  suit  re- 
lates to  the  election  of  1906,  and  the  lower  court  was  not 
called  upon  to  determine  the  sufficiency  of  the  machine  for 
1908.  So  far  as  the  validity  of  the  o^der  preventing  the 
me  of  the  machine  at  the  coming  election  is  involved,  it  is 
wholly  unnecessary  to  discuss  the  validity  of  the  contract 
between  the  county  and  the  voting  machine  company.  That 
is  left  for  determination  in  the  lower  court.  The  use  of  the 
machine  under  the  adoption  thereof  by  the  board  of  super- 
visors for  trial  (the  validity  of  which  is  not  questioned)  can- 
not possibly  fasten  upon  the  county  any  contract  which  the 
board  of  supervisors  had  no  authority  to  make,  or  did  not 
in  fact  make. 

In  conclusion,  we  need  only  reaffirm  the  proposition  al- 
ready announced,  that  the  lower  court  had  no  power  or  juris- 
diction °**  to  interfere  with  the  use  at  the  coming  election  in 
Winneshiek  county  of  voting  machines  duly  authorized  to  be 
used.  And  especially  should  there  be  no  such  interference 
T.here  the  plain  purpose  of  the  suit  is  not  to  secure  a  valid 
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election,  but  to  determine  contract  rights  as  between  the 
county  and  a  voting  machine  company,  which  rights  can  be 
fully  adjusted  in  proper  proceedings  without  prohibiting  the 
conducting  of  a  public  election  by  methods  authorized  by 
law. 

The  part  of  the  order  of  the  lower  court  brought  before 
us  for  review  is  therefore  annulled. 


The  Scope  of  the  Writ  of  Certiorari  is  the  subject  of  a  note  to  Wulzen 
V.  Board  of  Supervisors,  40  Am.  St.  Rep.  29. 

The  Jurisdiction  of  Eqtiiti/  to  Interfere  in  matters  involving  elections 
and  the  exercise  of  the  right  to  vote  is  discussed  in  Fletcher  v.  Tut- 
tle,  151  111.  41,  42  Am.  St.  Rep.  220;  People  v.  Barrett,  203  111.  99, 
96  Am.  St.  Rep.  296;  Kearns  v.  Howley,  188  Pa.  116,  68  Am.  St. 
Rep.  852;  Alderson  v.  Commissioners,  32  W.  Va.  640,  25  Am.  St.  Rep. 
840. 

Statutes  Authorising  the  Use  of  Voting  Machines  are  constitutional: 
Detroit  V.  Board  of  Inspectors  of  Election,  139  Mich.  548,  111  Am. 
St.  Rep.  430. 


CRARY  V.  KURTZ. 

[132  Towa,  105,  105  N.  W.  590.  109  N.  W.  452*.] 

SUBSTITUTION  OF  PARTIES -Supplemental  Pleading.— 
When  a  debtor,  pending  suit  to  set  aside  certain  conveyances  as  fraudu- 
lent, is  adjudged  a  bankrupt  and  a  trustee  is  appointed,  the  trustee 
may  be  substituted  as  plaintiff  without  the  filing  of  any  additional 
pleading,     (p.  552.) 

FEAUDUIiENT  CONVEYANCE— Allegation  of  Insolvency.— 
In  an  action  to  set  aside  a  fraudulent  conveyance  it  is  not  necessary 
to  allege  and  prove  the  insolvency  of  the  grantor  at  the  time  of  the 
transfer,     (p.  552.) 

FRAUDULENT  CONVEYANCE— Presumption  of  Fraud.— A 
voluntary  conveyance  which  will  defeat  the  collection  of  an  existing 
indebtedness,  because  of  the  insolvency  of  the  grantor,  is  presumed  to 
be  made  for  that  purpose,     (p.  553.) 

FRAUDULENT  CONVEYANCE.— The  Reduction  of  Creditors' 
Claims  to  Judgment  is  not  a  condition  precedent  to  the  right  of  a 
trustee  in  bankruptcy  to  have  a  conveyance  of  the  bankrupt  set  aside 
as  fraudulent,      (p.  554.) 

FRAUDULENT  CONVEYANCE.— A  Trustee  in  Bankruptcy 
cnnnot  maintain  an  action  to  set  aside  as  fraudulent  a  conveyance  of 
the  bankrupt,  unless  he  alleges  and  proves  that  the  claims  of  cred- 
itors have  been  filed  and  allowed  as  contemplated  by  law.     (p.  555.) 

Anthony  C.  Daly  and  Boardman,  Aldrich  &  Lawrence,  for 
the  appellant. 

Meeker  &  Meeker,  for  the  appellee. 
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'o.«  LADD,  J.  Suit  was  begun  by  Charles  A.  Buckwalk 
and  F.  S.  Widl,  creditors  of  Joseph  Kurtz,  on  August  20, 
^**'^  1903,  to  enforce  contribution  by  the  latter  as  cosurety 
with  them  on  certain  promissory  notes  of  the  Kurtz  Wagon 
Company  which  they  had  paid.  Besides  judgment  for 
Kurtz's  pro  rata  share,  plaintiffs  prayed  that  a  certain  con- 
veyance of  about  two  hundred  and  eight  acres  of  land,  ex- 
ecuted August  11,  1902,  by  Kurtz  to  his  wife  Teresa,  be  set 
aside  and  the  judgment  be  enforced  against  the  same.  The 
defendants  filed  separate  answers  October  20,  1903,  and  on 
January  11,  1904,  George  E.  Crary,  as  trustee  in  bankruptcy 
of  the  estate  of  Joseph  Kurtz,  moved  that  he  be  substituted 
as  party  plaintiff  in  the  suit  instead  of  Buckwald  and  "Widl. 
Attached  to  the  motion  was  a  copy  of  a  petition  to  the  ref- 
eree in  bankruptcy,  praying  for  authority  to  prosecute  the 
suit  to  the  end  that  the  lien  and  security  acquired  by  these 
creditors  be  preserved  for  the  benefit  of  the  estate,  and  the 
order  of  the  referee  directing  the  trustee  to  procure  him- 
self to  be  substituted  as  plaintiff  and  prosecute  the  case. 
The  court  sustained  the  motion,  and  ordered  that  "Geo.  E. 
Crary,  trustee  in  bankruptcy,  is  substituted  party  plaintiff." 
But  no  amendment  to  the  petition  nor  supplemental  plead- 
ing was  filed,  and  for  this  reason  appellant  insists  that  plain- 
tiff's petition  should  have  been  dismissed.  Section  3459  of 
the  Code  declares  that  "every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,"  and  section  3476 
that  "no  action  shall  abate  by  the  transfer  of  any  interest 
therein  during  its  pendency,  and  new  parties  may  be  brought 
in,  as  may  be  necessary."  The  method  of  bringing  in  new 
parties  is  not  pointed  out,  but,  where  the  cause  of  action  has 
been  transferred,  this  is  ordinarily  by  motion  of  the  party 
desiring  to  be  substituted  as  plaintiff :  Ferry  v.  Page,  8  Iowa, 
455;  Lindsey  v.  Lindsey,  28  Ga.  169;  Chicago  Legal  News 
Co.  V.  Browne,  103  111.  317;  Firman  v.  Bateman,  2  Utah, 
268;  20  Ency.  of  PI.  &  Pr.  1050.  And,  as  a  general  rule, 
the  substituted  party  takes  up  the  prosecution  or  defense  at 
the  point  where  the  original  party  left  it,  assuming  the  bur- 
dens *®®  as  well  as  receiving  the  benefits:  Bixby  v.  Blair,  56 
Iowa,  416,  9  N.  W.  318 ;  Fannon  v.  Robinson,  10  Iowa,  272 ; 
20  Ency.  of  PI.  &  Pr.  1061. 

There  is  some  difference  of  opinion,  however,  as  to  whether 
any  additional  pleading  is  essential.  In  Campbell  v.  West, 
93  Cal.  653,  29  Pac.  219,  a  supplemental  pleading  was  held 
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to  be  necessary,  and  in  Ford  v.  Bushard,  116  Cal.  273,  48 
Pac.  119,  the  court  adjudged  that  "the  assignee  is  entitled 
to  be  substituted  upon  a  showing  of  probable  cause,  but  the 
defendant  is  not  thereby  precluded  from  denying  such  as- 
signment; and,  if  he  does  so,  the  fact  must  be  determined 
by  the  preponderance  of  evidence,  as  in  the  case  of  other 
issues."  But  in  Campbell  v.  Irvine,  17  ]\Iont.  476,  43  Pae. 
626,  the  court,  construing  a  statute  of  that  state,  approved 
a  ruling  that  the  action  might  be  continued  by  the  successor 
in  interest  without  additional  pleading.  In  Virgin  v.  Bru- 
baker,  4  Nev.  31,  after  a  careful  consideration  of  the  ques- 
tion, the  court  concluded  that,  as  the  substitution  is  with 
the  original  plaintiff's  consent,  supplemental  pleadings  are 
unnecessary,  saying:  "Usually  an  assignee  must  allege  and 
prove  the  assignment  to  sustain  an  action  in  his  own  name. 
If  it  were  not  so,  a  pretended  assignee  might  recover  a 
judgment,  and  afterward  the  original  owner  of  the  claim 
recover  a  second  judgment  for  the  same  demand.  But  this 
could  not  be  in  the  case  where  the  original  plaintiff  assents 
to  the  substitution.  The  issues  are  between  the  original 
parties,  and  no  change  of  pleading  is  required.  If  the  judg- 
ment goes  for  plaintiff,  it  is  simply  entered  up  in  the  name 
of  the  assignee,  instead  of  being  entered  for  the  original 
plaintiff,  and  then  assigned  after  judgment,  as  it  would  have 
been  under  the  old  practice." 

In  Smith  v.  Zalinski,  94  N.  Y.  519,  the  court  in  constru- 
ing the  statutes  of  that  state  held  that  unless  the  court  in 
ordering  substitution  directs  the  amendment  of  the  plead- 
ings, the  right  to  be  substituted  cannot  thereafter  be  raised. 
It  is  not  to  be  doubted  that  in  every  case  the  defendant  is 
'**^  entitled  at  some  time  and  in  some  way  to  contest,  if  he 
shall  please,  the  title  of  the  transferee,  but,  if  he  is  granted 
that  opportunity,  he  has  no  right  to  complain,  if  refused  it  a 
second  time.  Such  a  transfer  of  interest  is  usually  a  formal 
matter  in  which  the  defendant  has  no  concern,  except  to  be 
protected  from  a  double  claim.  In  all  other  respects  the 
issues  in  litigation  ordinarily  remain  unchanged,  and  they 
only  are  to  be  tried.  The  application  for  substitution  raises 
the  issue  as  to  whether  there  has  been  a  change  in  ownership 
such  as  is  alleged,  and,  unless  this  is  admitted,  it  mast  be 
established  by  competent  evidence  before  the  order  of  substi- 
tution will  be  entered:  Chisholm  v.  Ciithorall,  12  Minn.  375 
<GiL  251)  ;  Smith  v.  Harrington,  3  Wyo.  503,  27  Pac.  803; 
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Kemper  v.  King,  11  Mo.  App.  116;  Smith  v.  Zalinski,  94 
N.  Y.  519.  This  may  be  upon  terms,  and,  where  the  right 
of  substitution  is  contested,  the  court  may  well  require  the 
new  party  to  file  a  supplemental  pleading  alleging  the  facts 
upon  which  the  transfer  of  the  original  party's  interest  is 
predicated.  If  these  are  put  in  issue  by  the  answer,  or 
the  transfer  is  questioned  therein  or  by  amendments  thereto, 
in  the  absence  of  a  supplemental  pleading,  the  substituted 
party's  right  to  maintain  the  action  rnust  be  established  the 
same  as  any  other  issue:  Ferry  v.  Page,  8  Iowa,  455;  Ford 
V.  Bushard,  116  Cal.  273,  48  Pac.  119. 

But  where  the  transfer  of  interest  is  admitted,  or  at  least 
not  disputed  in  the  hearing  on  the  motion,  and  no  objec- 
tion thereto  is  thereafter  raised,  we  perceive  no  reason  for 
not  regarding  the  ruling  on  the  application  for  substitution 
as  an  adjudication  of  the  question,  and  thereafter  treat- 
ing the  substituted  party  as  standing  in  the  place  and  stead 
of  the  original  party.  In  Firman  v.  Bateman,  2  Utah,  268, 
an  assignee  in  bankruptcy  was  substituted  for  the  original 
plaintiff.  On  the  trial  evidence  of  the  assignment  in  bank- 
ruptcy was  objected  to,  but  the  court  held  such  proof  unnec- 
essary, as  no  objection  had  been  made  to  the  order  of  substi- 
tution. *^®  To  the  same  effect,  see  Virgin  v.  Brubaker,  4 
Nev.  31.     Also,  see  Keller  v.  Miller,  17  Ind.  206. 

In  the  case  at  bar  the  applicant  for  substitution  was  a 
trustee  in  bankruptcy.  His  right  thereto  was  purely  one  of 
law.  The  court  in  ruling  on  the  motion  necessarily  deter- 
mined, first,  that  Kurtz,  the  debtor,  had  been  adjudged  bank- 
rupt, and,  second,  that  George  E.  Crary  had  been  duly  ap- 
pointed the  trustee  of  his  estate.  No  more  than  the  bare  al- 
legation of  his  representative  capacity  would  in  any  event 
have  been  necessary,  and  this  could  not  have  been  put  in  is- 
sue, save  by  pleading  the  facts  relied  on:  Code,  sees.  3627, 
3628.  The  order  determined  the  legal  capacity  in  which  the 
trustee  was  substituted  as  plaintiff,  and  in  the  absence  of 
any  subsequent  question  as  to  the  correctness  of  the  ruling,  we 
think  it  should  be  regarded  as  final. 

2.  Exception  is  taken  to  the  omission  of  an  allegation  in 
the  petition  that  Kurtz  was  insolvent  at  the  time  he  ex- 
ecuted the  conveyance  to  his  wife.  This  was  unnecessary : 
Rounds  V.  Green,  29  Minn.  139,  12  N.  W.  454;  Kaiu  v. 
Larkin,  141  N.  Y.  144,  36  N.  E.  9.  Nor  was  it  necessary  to 
prove  insolvency  at  that  time:  Banning  v.  Purinton,   105 
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Iowa,  642,  75  N.  W.  639.     Such  evidence,  however,  is  often 
very  material  in  ascertaining  the  purpose  of  the  conveyance. 

3.  The  conveyance  of  the  land  by  Kurtz  to  his  wife  was 
without  consideration.  At  that  time  he  was  liable  as  surety 
on  the  notes  of  Kurtz  Wagon  Company.  The  payment  of 
these  by  his  cosureties  is  presumed  to  have  been  upon  his 
implied  request  and  promise  to  contribute  his  just  portion, 
and  therefore  the  debt  due  them  grew  out  of,  and  in  a  sense 
was,  a  continuation  of  a  part  of  his  original  obligation  as 
surety.  This  being  true,  and  it  appearing  from  the  adjudica- 
tion that  he  was  a  bankrupt,  that  he  was  insolvent  at  the 
time  of  the  trial,  the  conveyance  is  presumed  to  have  been 
fraudulent.  In  other  words,  a  voluntary  conveyance  which, 
if  allowed  *^*  to  stand,  will  defeat  the  collection  of  an  in- 
debtedness existing  at  that  time,  because  of  the  present  in- 
solvency of  the  debtor,  is  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  have  been  executed  for  that  pur- 
pose: Strong  V.  Lawrence,  58  Iowa,  55,  12  N.  W.  74;  Elwell 
V.  Walker,  52  Iowa,  256,  3  N.  W.  64;  Carson  v.  Foley,  1 
Iowa,  524.  The  burden  of  proof  was  upon  the  defendant 
to  show  that  Kurtz  retained  ample  means  after  the  convey- 
ance to  satisfy  all  his  debts,  and  that  the  gift  was  not  un- 
reasonable in  view  of  his  financial  situation.  No  evidence 
of  the  kind  was  introduced,  and  for  this  reason  the  pre- 
sumption as  to  the  fraudulent  character  of  the  transfer  pre- 
vails. 

4.  The  claims  of  Buckwald  and  Widl  were  never  reduced 
to  judgment.  Evidence  tending  to  establish  Kurtz's  indebted- 
ness to  them  and  others  was  introduced,  but,  as  judgment 
could  not  have  been  entered  in  favor  of  the  trustee,  there 
was  no  necessity  of  interposing  a  defense,  even  though  one 
existed.  Nor  was  it  made  to  appear  that  the  claims  of  any 
creditors  had  ever  been  filed  or  allowed  in  the  bankruptcy 
court.  The  proposition  that,  before  the  validity  of  a  trans- 
fer of  property  by  the  debtor  to  a  third  person  can  be  ques- 
tioned, the  creditor  or  his  representative  must  have  com- 
pleted his  title  at  law,  has  always  been  recognized  in  this 
state.*  "The  reason  of  the  rule,"  said  Wright,  C.  J.,  in 
Buchanan  v.  Marsh,  17  Iowa,  494,  "is  that  until  the  credi- 
tor has  established  his  title,  or  his  debt,  by  the  judgment  of 
8.  court,  he  has  no  right  to  interfere;  for,  unless  he  has  a 
certain  claim  upon  the  property  of  the  debtor,  he  ha.s  no 
concern  with  his  frauds":  Clark  v.  Raymond,  84  Iowa,  251, 
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50  N.  W.  268;  Goode  v.  Garrity,  75  Iowa,  713,  38  N.  W. 
150.  And  ordinarily  the  judgment  must  be  such  as  to  con- 
stitute a  lien  on  the  debtor's  property:  Peterson  v.  Gittings, 
107  Iowa,  306,  77  N.  W.  1056.  This  latter  rule,  however, 
is  not  inexorable,  for  in  some  cases  a  judgment  against  the 
debtor  cannot  be  obtained,  as  where  he  is  dead:  Cooley  v. 
Brown,  30  Iowa,  ^^^  470 ;  Harlin  v.  Stevenson,  30  Iowa,  371 ; 
Doe  V.  Clark,  42  Iowa,  123.  Or,  where  the  debtor  has  as- 
signed for  the  benefit  of  creditors,  his  assignee  cannot  ob- 
tain judgment:  Schaller  v.  Wright,  70  Iowa,  667,  28  N.  W. 
460;  Mehlhop  v.  Ellsworth,  95  Iowa,  657,  64  N.  W.  638. 
Other  exceptions  are  noted  in  Smith's  Equitable  Remedies, 
sec.  167. 

A  trustee  in  bankruptcy  is  in  a  like  situation.  By  section 
11  of  the  act  of  Congress  approved  July  1,  1898  (30  Stats. 
549,  c.  541  [U.  S.  Comp.  Stats.  1901,  3426]),  all  actions 
founded  on  claims  which  a  discharge  in  bankruptcy  would 
release,  pending  at  the  time  of  the  petition,  are  to  be  stayed 
until  after  the  adjudication  or  the  dismissal  of  the  peti- 
tion ;  and,  if  such  person  be  adjudged  a  bankrupt,  such  suits 
are  to  be  stayed  until  twelve  months  after  the  date  of  such 
adjudication,  or  if,  within  that  time,  such  person  applies 
for  discharge,  then  until  the  question  of  such  discharge  is 
determined.  If,  then,  the  creditor  had  not  obtained  a  judg- 
ment before  petition  filed,  he  cannot  do  so  until  after  the 
discharge.  But  such  discharge  releases  the  bankrupt  from 
all  probable  debts,  except  such  as  are  mentioned  in  section 
17,  30  Statute,  550,  551  (U.  S.  Comp.  Stats.  1901,  3428). 
In  the  meantime  the  trustee  is  vested,  by  section  70  (30 
Stats.  565,  566  [U.  S.  Comp.  Stats.  1901,  3452]),  with  all 
the  rights  the  creditors  had  to  avoid  transfer  made  by  the 
debtor.  The  creditors  could  not  sue  and  obtain  judgment 
pending  the  bankruptcy  proceedings.  No  such  authority  is 
conferred  on  the  trustee.  In  short,  the  creditors  are  pre- 
vented by  the  paramount  act  of  Congress  from  obtaining 
judgment  upon  which  to  base  the  right  to  attach  the  con- 
veyance of  their  debtor.  This  obviates  the  necessity  of  ob- 
taining judgment  as  a  condition  precedent  to  the  demand  by 
the  trustee  that  a  transfer  of  the  debtor's  property  be  set 
aside  as  fraudulent:  Mueller  v.  Bruss,  112  Wis.  406,  88  N. 
W.  229 ;  Blackman  v.  Baxter,  125  Iowa,  118,  100  N.  W.  75, 
^0  L.  R.  A.  250;  In  re  Pekin  Plow  Co.,  112  Fed.  308,  50 
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€.  C.  A.  257;  Chesapeake  »i3  Shoe  Co.  v.  Seldner,  122  Fed. 
593,  58  C.  C.  A.  261;  In  re  Ducker,  134  Fed.  43,  67  C.  C.  A. 
117. 

But  this  does  not  obviate  the  necessity  of  the  adminis- 
trator, assignee  or  trustee  in  bankruptcy  in  such  a  case  al- 
leging and  proving  that  claims  of  creditors  have  been  filed 
and  allowed  as  contemplated  by  law.  He  may  question  the 
bona  fides  of  the  transfer  of  the  debtor's  property  in  the 
interest  of  those  creditors  only  to  whom  he  may  distribute 
the  estate  which  shall  come  into  his  hands.  That  outstand- 
ing obligations  exist  is  not  enough.  Unless  these  are  estab- 
lished and  allowed,  as  authorized  by  statute  or  the  act  of 
Congress,  he  has  no  authority  to  pay  them  from  moneys 
that  may  come  in  his  hands,  to  say  nothing  of  the  property 
the  debtor  has  transferred  to  others.  And,  unless  it  appears 
that  the  representative  of  the  creditors  may  appropriate  the 
proceeds  of  property  in  the  hands  of  third  parties  to  the 
satisfaction  of  the  debtor's  obligations,  setting  aside  trans- 
fers to  them  as  fraudulent  would  be  of  no  practical  advan- 
tage. Section  57  of  the  bankruptcy  act  (30  Stats.  560,  561 
[U.  S.  Comp.  Stats.  1901,  3444])  provides  for  the  proof,  ad- 
judication and  allowance  of  the  claims  of  creditors,  and  sec- 
tion 65  (30  Stats.  563,  564  [U.  S.  Comp.  Stats.  1901,  3448] ) 
directs  the  declaration  of  dividends  "on  all  allowed  claims." 
Where  no  claims  are  allowed,  there  are  no  dividends  to  be 
paid  by  the  trustee,  and  therefore  no  occasion  to  interfere 
with  property  in  the  hands  of  third  persons.  To  entitle  the 
trustee  to  relief,  the  assets  must  appear  insufficient  to  sat- 
isfy the  claims  of  creditors :  Deland  v.  Miller  &  Cheney  Bank, 
119  Iowa,  368,  93  N.  W.  304.  In  the  absence  of  any  claims, 
the  sufficiency  of  the  assets  is  manifest. 

Because  of  the  omission  to  prove  that  any  claims  had 
been  established  against  the  estate,  the  decree  of  the  district 
<;ourt  must  be,  and  is,  reversed. 

***   SUPPLEMENTAIi  OPINION. 

Per  CURIAM.  The  words  "alleging  and,"  found  in  the 
first  sentence  of  the  last  division  of  the  opinion  heretofore 
filed,  are  ordered  stricken  therefrom,  the  point  not  being 
involved  in  the  decision  of  this  case ;  and  with  this  modifica- 
tion the  petition  for  rehearing  is  overruled. 
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DEEMER,  J.,  Dissenting.  I  think  the  .point  is  in  the 
case,  and  that,  if  it  is  not  necessary  to  allege  the  allowance 
of  the  claims  b}'  the  referee  in  bankruptcy,  it  is  not  necessary 
to  prove  it.  The  creditors  in  the  case  have  proceeded  as  far 
as  they  could,  and  the  insolvency'  of  the  bankrupt  is  already 
established  by  the  adjudication  in  the  bankruptcy  proceed- 
ing. In  such  cases  the  plaintiff  need  do  no  more  than  show 
the  bankruptcy,  the  filing  of  claims,  and  the  fraud  in  the 
conveyance  attacked. 

Clain,  C.  J.,  concurs  in  the  dissent. 


PRESUMPTION  THAT  A  VOLUNTARY  CONVEYANCE  IS  IN 
FRAUD  OF  CREDITORS. 

I.  In  the  Case  of  Existing  Creditors,  556. 

II.  In  the  Case  of  Subsequent  Creditors,  557. 

I.  In  the  Case  of  Existing  Creditors. 
There  are  authorities  in  effect  holding  that  a  voluntary  conveyance 
is  per  se  or  conclusively  fraudulent  as  to  existing  creditors  of  the 
grantor,  irrespective  of  his  intention  or  financial  condition:  See  the 
note  to  Hagerman  v.  Buchanan,  14  Am.  St.  Rep.  746;  Lehman  v. 
Gunn,  124  Ala.  213,  82  Am.  St.  Rep.  159,  27  South.  475,  51  L.  R.  A.  112; 
Wooten  V.  Steel,  109  Ala.  563,  55  Am.  St.  Rep.  947,  19  South.  972; 
Wood  V.   Potts,  140  Ala.  425,  37  South.   253;   Ramsey  v.  Nichols,   73 

III.  App.  643;  Severs  v.  Dodson,  53  N.  J.  Eq.  633,  51  Am.  St.  Rop. 
64J,  34  Atl.  7;  Hancock  v.  Elmer,  61  N.  J.  Eq.  558,  49  Atl.  140,  af- 
firmed in  63  N.  J.  Eq.  802,  52  Atl.   1131. 

The  great  majority  of  the  courts,  however,  take  a  less  extreme  view. 
They  hold  that  a  voluntary  conveyance  is  not  conclusively  fraudu- 
lent as  against  existing  creditors,  but  that  it  is  prima  facie  or  pre- 
sumptively fraudulent  as  to  them,  and  that  the  burden  is  on  those 
who  seek  to  sustain  it  as  a  valid  transfer  to  prove  that  the  grantor 
has  other  property  or  means  sufficient  to  pay  his  debts  and  discharge 
his  obligations:  Driggs  etc.  Bank  v.  Norwood,  50  Ark.  42,  7  Am.  St. 
Rep.  78,  6  S.  W.  323;  Rudy  v.  Austin,  56  Ark.  73,  35  Am.  St.  Rep. 
85,  19  S.  W.  Ill;  McKeown  v.  Allen,  37  Fla.  490,  20  South.  556; 
Richardson  v.  Richardson,  134  Iowa,  243,  111  N.  W.  934;  Long  v.  Garey 
Inv.  Co.  (Iowa),  112  N,  W.  550;  Standifer  v.  Baker,  31  Ky.  Law  Rep. 
42,  101  S.  W.  365;  Christopher  v.  Christopher,  64  Md.  583,  3  Atl.  296; 
Gray  v.  Chase,  184  Mass.  444,  68  N.  E.  676;  Matthews  v.  Thompson, 
186  Mass.  14,  104  Am.  St.  Rep.  550,  71  N.  E.  93,  66  L.  R.  A.  421; 
Golden  v.  Goode,  76  Miss.  400,  24  South.  905;  Scharflf  v.  McGaugh, 
205  Mo.  344,  103  S.  W.  550;  American  Nat,  Bank  v.  Thornbur- 
row,  109  Mo.  App.  639,'  83  S.  W.  771;  Baker  v.  Potts,  76  N.  Y. 
Supp,  406,  73  App.  Div.  29;  Ricks  v.  Stancill,  119  N.  C.  99,  25  S.  E. 
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721;  Hallyburton  v.  Slagle,  130  N.  C.  482,  41  S.  E.  877;  Flyim  v. 
Baisley,  35  Or.  268,  76  Am.  St.  Eep.  495,  57  Pac.  908,  45  L.  K.  A. 
645;  Carpenter  v.  Scales  (Tenn.  Ch.),  48  S.  W.  249;  notes  to  Jenkins 
V.  Clement,  14  Am.  Dec.  705;  Hagerman  v.  Buchanan,  14  Am.  St. 
Rep.  746. 

Still  another  view  seems  to  have  been  indulged  by  at  least  one 
court,  which  is  that  a  voluntary  conveyance  is  not  even  prima  facie 
Iraudulent  as  against  creditors  of  the  grantor:  Windhaus  v.  Bootz, 
92  Cal.  617,  28  Pac.  557.  This  rule,  while  it  at  one  time  prevailed  in 
California,  seems  to  have  been  corrected  by  the  legislature:  Gray  v. 
Brunold,  140  Cal.  615,  74  Pac.  303;  Hawley  v.  Harrington  (Cal.), 
92  Pac.  177. 

II.  In  the  Case  of  Subsequent  Creditors. 
The  authorities  are  generally  agreed  that  a  voluntary  conveyance  is 
not  presumed  fraudulent  as  against  subsequent  creditors  of  the 
grantor.  The  burden  is  on  them,  when  they  assert  that  the  convey- 
i  nee  is  in  fraud  of  their  rights,  to  show  actual  fraud:  Allen  v.  Cald- 
well (Ala.),  42  South.  855;  O'Kane  v.  Vinnedge,  108  Ky.  34,  55  S.  W. 
711;  Lander  v.  Ziehr,  150  Mo.  403,  73  Am.  St.  Rep.  456,  51  S.  W. 
742;  Kinsey  v.  Feller,  64  N.  J.  Eq.  367,  51  Atl.  485;  Gentry  v.  Lan- 
neau,  54  S.  C.  514,  71  Am.  St.  Rep.  814,  32  S.  E.  523;  notes  to  Jen- 
kins V.  Clement,  14  Am.  Dec.  706;  Hagerman  v.  Buchanan,  14  Am. 
St.  Eep.  750. 


PEDLEY  V.  FREEMEN. 

[132   Iowa,   356,    109   N.    W.   890.] 

CONVEYANCE — Recovery  of  Payments  by  Vendee. — Where 
the  vendor  of  land,  because  of  the  default  of  the  vendee  in  his  pay- 
ments, rescinds  the  contract  and  resumes  possession  of  the  premises, 
in  which  the  vendee  acquiesces,  the  contract  is  abrogated  completely, 
and  the  vendee  may  recover  the  money  paid  under  it,  regardless  of 
false  representations  on  the  part  of  the  vendor  in  making  the  sale. 
(p.  559.) 

CONVEYANCE — Rescission — Inconsistent  Remedies. — A  peti- 
tion by  a  vendee  of  land  which  sets  forth  the  essence  of  a  drniand 
for  a  rescission  of  the  contract  of  sale  and  asks  for  a  recovery  of 
the  money  paid  and  a  cancellation  of  the  notes  given  for  deferred 
installments,  and  an  amendment  thereto  which  pleads  a.  rescission 
by  the  vendor  and  asks  judgment  for  a  return  of  the  udviince  pay- 
ment, do  not  present  inconsistent  remedies  between  which  an  election 
may  be  required,     (pp.  559,  560.) 

J.  J.  Clark  and  C.  H.  Allen,  for  the  appellant. 

D.  W.  Iluru  and  Cliggett,  Rule  &  Keeler,  for  the  appellee. 
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»«''  WEAVER,  J.  It  is  shown  without  dispute  that  the 
parties  entered  into  a  written  contract  for  the  sale  by  de- 
fendant to  plaintiff  of  a  tract  of  land  in  Cerro  Gordo  county, 
Iowa.  There  was  some  snow  on  the  land  at  the  time,  and 
plaintiff  was  not  acquainted  with  the  character  or  quality  of 
the  soil,  except  as  he  was  able  to  note  it  under  the  then  ex- 
isting conditions.  He  paid  one  thousand  dollars  at  or  near 
the  date  of  the  contract,  and  went  into  possession,  retaining 
it  during  the  season  of  1903.  At  or  near  the  close  of  the 
year  plaintiff  refused  to  proceed  further  with  his  contract, 
and  defendant,  on  March  1,  1904,  served  written  notice  on 
him  that  he  (defendant)  had  elected  to  and  did  rescind  the 
contract  because  of  plaintiff's  failure  to  pay  the  installment 
of  purchase  money  due  by  the  terms  of  the  sale.  Soon 
after  the  service  of  this  notice  defendant  retook,  and  has 
ever  since  held,  possession  of  the  land.  Plaintiff  brings  this 
action  to  recover  back  the  payment  made  by  him  and  to 
have  the  contract  declared  canceled,  alleging  as  ground  for 
such  relief  that  he  was  induced  to  enter  into  said  agreement 
by  the  false  representations  of  defendant  as  to  the  character 
and  quality  of  the  land,  and  further  says  that  defendant 
has  retaken  and  is  in  possession  of  the  property.  These 
allegations  are  denied  by  the  defendant,  who  further  alleges 
^'^^  that  plaintiff,  by  remaining  in  possession  and  use  of  the 
land  during  the  season  of  1903,  waived  his  right  to  rescind. 
By  cross-bill  the  defendant  also  seeks  to  recover  the  purchase 
price  of  the  land,  and  foreclose  his  vendor's  lien  therefor. 
The  trial  court  found  for  the  plaintiff  that  the  contract  be 
declared  rescinded,  and  decreed  the  cancellation  thereof  and 
of  the  notes  given  by  plaintiff  for  the  deferred  payments. 
Judgment  was  also  rendered  in  plaintiff's  favor  for  the  one 
thousand  dollars  paid  by  him,  less  an  amount  allowed  to  de- 
fendant for  the  use  of  the  premises  while  in  plaintiff's  pos- 
session. 

Arguments  of  counsel  are  devoted  largely  to  the  evi- 
dence as  to  the  alleged  false  representations  pleaded  by  the 
plaintiff.  In  the  view  we  take  of  the  record,  the  truth  of 
these  allegations  is  not  necessarily  a  controlling  factor  in  the 
case,  and  we  shall  not  take  the  time  to  set  out  or  discuss  the 
testimony  of  the  witnesses.  We  may  say,  however,  that  we 
think  it  fairly  tends  to  show  that  the  defendant  did  mislead 
the  plaintiff  as  to  the  true  condition  and  quality  of  the  land, 
and  that  under  the  circumstances  shown  the  plaintiff  was 
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justified  in  relying  upon,  and  did  in  fact  rely  upon,  the  rep- 
resentations so  made  to  him.  But,  be  this  as  it  may,  and 
whether  good  and  sufficient  cause  did  or  did  not  exist  for 
either  party  to  rescind  and  abandon  the  contract,  we  are  of 
the  opinion  that  the  trial  court  was  clearly  right  in  holding 
that  it  was  in  fact  rescinded  or  abandoned  by  both,  and  that 
defendant  is  in  no  condition  to  now-  insist  upon  an  enforce- 
ment of  the  agreement  according  to  its  terms.  As  we  have 
already  stated,  the  defendant  resumed  possession  of  the 
land  and  asserted  his  right  thereto  in  a  written  declaration 
that  he  "elected  to  rescind  and  did  rescind"  the  contract 
of  sale.  This  is  something  more  than  a  mere  declaration  of 
forfeiture  by  which  a  seller  seeks  to  eliminate  the  rights  of 
a  delinquent  purchaser  and  retain  advance  payments  re- 
ceived. It  is  a  rescission,  and  a  rescission  implies  the  entire 
abrogation  of  the  contract  and  a  restoration  of  the  ^^^  bene- 
fits received  from  the  other  party.  This  is  elementary,  and 
requires  no  citation  of  authorities.  It  is  unnecessary  to  con- 
sider whether  defendant  had  legally  sufiicient  grounds  for 
rescission.  He  claimed  the  right  and  undertook  to  rescind, 
resumed  the  possession  and  control  of  the  property,  and 
plaintiff  acquiesces  therein  and  makes  no  claim  of  right  or 
title  to  the  land.  In  this  condition  of  affairs  there  seems  to 
be  no  room  for  controversy  that  the  conclusion  of  the  trial 
court  was  right.  Such  being  the  case,  the  points  raised  by 
counsel  respecting  the  issues  upon  the  cross-petition  and  the 
ruling  of  the  court  thereon  need  not  be  considered. 

It  is  said  on  part  of  appellant  that  by  the  claims  asserted 
in  the  plaintiff's  petition  he  elected  to  confirm  the  sale,  and 
cannot  now  insist  upon  its  rescission;  but,  as  we  read  the 
petition,  it  does  not  in  any  just  sense  of  the  word  affirm  or 
recognize  the  validity  of  the  contract.  While  that  pleading 
is  not  a  model  of  clearness  in  expressing  the  pleader's  idea 
of  the  remedy,  and  does  not  use  the  word  "rescind,"  it  does 
allege  ground  on  which  rescission  could  be  enforced,  and 
avoids  the  necessity  of  tendering  a  return  of  the  land  to  the 
defendant's  possession  by  alleging  that  defendant  already 
has  the  possession.  This  is  followed  by  a  prayer  for  recovery 
of  the  money  he  had  paid  on  the  contract,  and  for  the  can- 
cellation of  the  contract  and  of  the  notes  given  for  the  de- 
ferred installments  of  the  purchase  price.  This  is  the  es- 
sence of  a  demand  for  rescission.  The  amendment  to  the 
petition  to  which  the  defendant  excepted  does  no  more  than 
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to  plead  the  rescission  made  by  the  defendant,  and  upon  the 
strength  thereof  asks  judgment  for  a  return  of  the  advance 
payment.  We  think  this  does  not  make  a  case  where  the 
party  seeks  inconsistent  remedies  in  the  same  action,  and 
may  be  required  upon  motion  of  the  other  party  to  elect  be- 
tween them.  Plaintiff  had  already  pleaded  a  cause  of  ac- 
tion upon  which  he  sought  to  recover  back  the  advance  pay- 
ment made,  and  the  amendment  does  no  more  than  add  an- 
other averment  in  ^^^  support  of  the  same  prayer  for  re- 
lief. This  is  also  a  sufficient  answer  to  the  further  sugges- 
tion that  the  original  petition  is  for  equitable  relief  while 
the  amendment  pleads  a  demand  for  recovery  at  law.  The 
conclusions  above  indicated  render  further  discussion  un- 
necessary. 

We  have  examined  the  record  and  briefs  with  care,  and 
find  no  reasons  for  disturbing  the  decree  entered  by  the  dis- 
trict court,  and  it  is  therefore  affirmed. 


On  the  Bescission  of  a  Contract  to  Purchase  Land  the  venrlee  is  en- 
titled to  the  purchase  money  if  it  has  been  paid:  Perry  v.  Boyd,  126 
Al:i.  162,  85  Am.  St.  Rep.  17;  Drew  v.  Pedlar,  87  Cal.  443,  22  Am.  St. 
Eep.  257. 


BROOKS  V.   CONSERVATIVE   LIFE   INSURANCE   CO. 

[132  Iowa,  377,  106  N.  W.  913.] 

MUTUAL  INSUEANCE — Failure  to  Pay  Dues. — A  benefit  cer- 
tificate which  provides  that  for  a  nonpayment  of  dues  the  member 
shall  be  suspended  and  his  right  forfeited,  but  which  also  provides 
for  his  reinstatement  on  specified  conditions,  does  not  contemplate 
that  a  failure  to  pay  dues  will  ipso  facto  work  a  forfeiture  without 
affirmative  action  by  the  association,     (pp.  562,  563.) 

Allen  &  Lingenfelter  and  George  R.  Sanderson,  for  the 
appellant. 

W.  P.  Ferguson,  for  the  appellee. 

"''s  McCLAIN,  C.  J.  In  February,  1886,  Sumner  A. 
Brooks  became  a  member  of  the  Southwestern  i\Iutual  Bene- 
fit Association,  and  received  a  certificate  of  membership  pro- 
viding for  the  payment  on  his  death  of  fifteen  hundred 
dollars  to  his  widow,  the  plaintiff  in  this  action.  The  asso- 
ciation was  a  mutual  one,  and  the  certificate  provided  for  the 
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payment  of  assessments  by  the  member,  not  exceeding  twelve 
each  year,  and  semi-annual  dues,  and  that  the  member,  failing 
to  pay  assessments  and  dues  within  thirty  days  after  the  date 
when  due,  "shall  be  suspended,  and  his  certificate  become  null 
and  void,  and  all  rights  and  benefits,  which  may  have  accrued 
to  the  insured  or  his  beneficiary,  shall  be  forfeited  to  the  as- 
sociation," and,  further,  that  "a  member  who  has  been  ^''^ 
suspended  for  nonpayment  of  his  dues  and  assessments 
may  be  reinstated,"  on  payment  of  back  dues  and  furnishing 
a  certificate  of  good  health.  The  certificate  also  provided  for 
printed  or  written  notices  to  the  member.  Subsequently  the 
Southwestern  Mutual  Benefit  Association  was  consolidated 
with  the  Southwestern  Mutual  Life  Association,  but  without 
any  change  or  modification  of  the  certificates  of  membership 
held  by  the  members  of  the  former  association,  and  afterward, 
in  1900,  the  Southwestern  Mutual  Life  Association  undertook 
to  reorganize  under  the  stipulated  premium  plan,  but  being 
unable  to  comply  with  the  requirements  of  law  in  that  respect, 
it  entered  into  a  contract  of  reinsurance  in  February,  1901, 
with  the  defendant  in  this  action,  an  old  line  insurance  com- 
pany, whereby  the  defendant  company  assumed  and  agreed  to 
pay  all  claims  for  death  losses  on  valid  policies  of  the  other 
company  then  outstanding,  it*  being  agreed  that  the  defendant 
company  assumed  such  liability,  "subject  to  any  and  all  liens, 
charges,  and  setoffs,  and  subject  to  all  the  stipulations,  condi- 
tions, warranties,  clauses,  defenses  and  equities,  which  existed 
in  favor  of  the  Southwestern  Mutual  Life  Association,  and 
which  would  have  or  might  have  availed  said  (association)  if 
this  reinsurance  had  not  been  made  and  whether  arising  out  of 
or  based  on  the  articles,  by-laws,  applications,  policies,  or  con- 
tract of  the  said  (association)  or  in  any  other  manner."  It 
is  further  stipulated  that  the  defendant  company  "does  here- 
by insure  all  the  insurance  of  said  first  party  (the  Mutual  Life 
Association),  now  in  force  or  effect,"  etc. 

In  ^Larch,  1901,  the  defendant  company  issued  to  Sumner 
A.  Brooks  a  certificate  of  reinsurance  in  which,  after  reciting 
the  transfer  and  reinsurance  of  the  business  of  the  Southwest- 
ern Mutual  Life  Association,  it  is  stipulated  that  the  retention 
of  such  certificate  of  temporary  reinsurance  by  the  certificate- 
holder  shall  be  construed  to  be  an  acceptance  of  the  conditions 
contained  in  such  reinsurance  certificate  and  the  obligation 
thereby  assumed  by  the  defendant  company.  •'***"  and  unless 
another  option  is  agreed  upon  it  shall  be  construed  to  operate 
Am.  St.  Eep.,  Vol.  119—36 


562  American  State  Reports,  Vol.  119.  flowa, 

as  notice  to  said  company  that  the  certificate-holder  named 
therein  accepts  the  reinsurance  provided  for  in  said  contract 
upon  the  reserve  lien  plan  as  provided  for  therein.  It  is  also 
provided  in  the  certificate  of  reinsurance  that  "the  cash  pre- 
mium payment  shall  remain  the  same  as  that  paid  to  the 
Southwestern  Mutual  Life  Association,  and  shall  be  paid  in 
the  same  manner  as  heretofore,"  and  that  **if  no  other  option 
is  chosen,  as  provided  for  in  said  contract  of  reinsurance,  and 
the  said  certificate  or  policy  becomes  paj'able  while  this  tem- 
porary insurance  is  in  force,  the  said  (defendant)  does 
hereby  agree  to  pay  the  same,  provided  that  there  shall  be 
deducted  from  the  face  value  of  the  certificate  or  policy 
hereby  reinsured  an  amount  equal  to  the  amount  of"  certain 
loans  or  advances  to  the  insured  equal  to  the  full  reserve 
value  of  his  policy,  etc.,  "provided  that  this  provision  shall 
continue  in  force  only  until  such  time  as  a  regular  life  pol- 
icy of  insurance  in  the  (defendant)  company  is  issued  and 
delivered  to  the  insured  named  herein." 

Plaintiff  founds  her  action  on  the  original  certificate  in 
the  Southwestern  Mutual  JBenefit  Association,  and  the  tem- 
porary certificate  of  reinsurance  above  referred  to,  and  al- 
leges performance  of  the  conditions  of  the  contract  of  in- 
surance except  as  to  the  payment  of  quarterly  assessments 
and  dues  due  September  1,  1902,  and  thereafter,  up  to  the 
time  of  the  death  of  Sumner  A.  Brooks,  June  29,  1903,  and 
alleges  that  such  failure  did  not  operate  to  work  a  forfeiture 
of  the  contract  for  various  reasons  which  will  be  sufficiently 
discussed  hereafter.  The  whole  controversy  in  this  case 
turns  on  the  question  whether  at  the  time  Sumner  A.  Brooks 
died  the  contract  of  insurance  between  him  and  the  defend- 
ant company  had  been  terminated  by  the  conceded  failure 
on  his  part  to  pay  assessments  or  premiums  and  dues.  With- 
out considering  all  the  propositions  argued  by  counsel,  we 
can  satisfactorily  dispose  of  the  case  by  considering  one 
^**  question  involved  without  further  recital  of  the  elaborate 
provisions  of  the  original  certificate  and  the  certificate  of  re- 
insurance, and  without  reciting  at  any  great  length  the  facts 
which  were  before  the  court  by  way  of  an  agreed  statement. 
We  may  concede  that  the  provision  in  the  original  certificate 
for  suspension  of  a  member  on  account  of  nonpayment  of 
assessments  or  dues  became  a  part  of  the  contract  with  the 
defendant  company  under  its  certificate  of  reinsurance,  and 
that  this  contract  continued  in  force  up  to  the  time  of  the 
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death  of  the  insured,  notwithstanding  stipulations  in  the  cer- 
tificate of  reinsurance  for  the  issuance  of  a  policy  in  the 
defendant  company  which  would  supersede  the  certificate 
of  reinsurance,  no  such  policy  having  been  in  fact  issued. 
But  the  provision  in  the  original  certificate  with  reference 
to  suspension  for  nonpayment  which  has  already  been  quoted 
is  not,  as  we  think,  self-executing,  but  implies  that  to  effect 
such  suspension  and  the  consequent  forfeiture  of  all  rights 
and  benefits  under  the  certificate  some  affirmative  action  shall 
be  taken  by  the  association,  and  that  only  after  proper  ac- 
tion has  been  taken  does  the  certificate  become  null  and  void. 
After  suspension  the  member  has  the  right  to  be  reinstated 
on  payment  of  back  dues  and  assessments  and  the  furnishing 
of  a  certificate  of  good  health,  and  this  provision  evidently 
contemplates  some  act  of  suspension  and  notice  thereof  to 
the  member  after  which  his  privilege  to  secure  reinstatement 
may  be  exercised. 

Under  the  general  rules  with  reference  to  forfeitures  and 
construction  of  the  contract  of  insurance  most  strongly 
against  the  company,  we  have  no  hesitation  in  reaching  the 
conclusion  that  the  provisions  above  quoted  as  to  suspension 
imply  an  affirmative  act  on  the  part  of  the  association  or 
the  duly  authorized  officers  thereof.  Provisions  very  similar 
have  frequently  been  thus  construed :  Jelly  v.  Muscatine  etc. 
Mut.  Aid  Soc,  120  Iowa,  689,  98  Am.  St.  Rep.  378,  95  N. 
W.  197;  Northwestern  Traveling  Men's  Assn.  v.  Scliauss, 
148  111.  304,  35  N.  E.  747;  Warwick  v.  Supreme  Conclave, 
107  Ga.  115,  32  S.  E.  s^a  951  j^^^  g^g  2  Bacon  on  Bene- 
fit Societies,  sec.  385.  No  doubt  the  failure  to  pay  assess- 
ments may  be  made  to  operate  ipso  facto  as  a  suspension; 
but  taking  all  the  provisions  of  this  certificate  together,  they 
are  not  susceptible  of  that  construction  under  the  usual  rules 
applied  in  such  cases. 

The  defendant  association  did  on  the  1st  of  September 
mail  a  notice  to  the  insured  that  a  quarterly  cash  premium 
would  be  due  September  30th,  and  this  notice  was  received 
by  insured  in  due  course  of  mail,  and  in  this  notice  the  in- 
sured was  advised  that  unless  such  premium  be  paid  by  or 
before  the  date  named  his  policy  would  become  forfeited  and 
void.  But  there  was  no  provision  in  the  reinsurance  cer- 
tificate for  a  forfeiture  on  failure  to  pay  a  premium  on  the 
date  when  it  became  due,  and  the  only  provision  on  which 
defendant  can  rely  as  operating  to  work  a  forfeiture  was 
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the  provision  quoted  above  from  the  original  certificate  in 
the  Mutual  Benefit  Association.  It  is  true  that  by  the  con- 
tract of  reinsurance  the  insured  became  obligated  to  pay 
quarterly  installments  of  premium  instead  of  monthly  as- 
sessments, but  without  a  specified  provision  for  forfeiture  on 
account  of  nonpayment  of  such  quarterly  installments,  the 
right  of  insured  would  not  become  forfeited  without  some 
action  on  the  part  of  the  defendant  company:  Nederland 
Life  Ins.  Co.  v.  Meinert,  127  Fed.  651,  62  C.  C.  A.  377;  2 
Joyce  on  Insurance,  sec.  1098. 

The  other  grounds  relied  upon  for  appellee  as  avoiding 
any  forfeiture  which  might  otherwise  have  resulted  from  the 
nonpayment  of  the  premiums  by  insured  need  not  be  con- 
sidered. The  appellant  has  wholly  failed  to  make  out  any 
forfeiture,  and  is  liable  under  its  contract. 

The  judgment  is  aflirmed. 


For  Authorities  on  the  question  decided  in  the  principal  case,  see 
.Telly  V.  Muscatine  etc.  Mut.  Aid  Soc,  120  Iowa,  689,  98  Am.  St.  Rcj). 
378;  Pacific  Mutual  Life  Ins.  Co.  v.  Galbraith,  115  Tenn.  471,  112 
Am.  St.  Rep.  862;  Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  31  Ind.  App. 
531,  99  Am.  St.  Rep.  273;  Pitts  v.  Hartford  etc.  Ins.  Co.,  66  Conn.  376, 
50  Am,  St.  Eep.  96. 


HINKLEY  V.  OIL  AND  PIPE  LINE  COMPANY. 

[132  Iowa,  396,  107  N.  W.  629.] 

CORPORATIONS — Right  of  Promoters  to  Compensation. — Pro- 
moters of  a  corporation  who  render  services  in  its  organization  with 
no  view  of  compensation  cannot  enforce  payment  therefor  against 
the  corporation  after  it  is  organized,     (p.  567.) 

CORPORATIONS — Relation  of  Promoters  to  Subscribers. — Pro- 
moters of  a  corporation  stand  in  a  fiduciary  relation  to  the  company 
to  be  organized  and  those  who  subscribe  for  its  stocli,  and  are  bound 
to  act  in  good  faith  and  to  deal  with  them  in  perfect  candor,  (p. 
569.) 

CORPORATIONS.— A  Subscriber  to  Stock  has  the  Right  to  as- 
sume that  others  are  paying  the  same  price  for  stock  that  he  is  con- 
tracting to  pay.     (p.  570.) 

CORPORATIONS. — The  Directors  of  a  Corporation  are  trustees 
for  the  stockholders,  to  whom  they  owe  perfect  fidelity  in  the  dis- 
charge of  their  duties,     (p.  570.) 

CORPORATIONS. — The  Issue  of  Stock  Gratuitously  is  viola- 
tive of  the  rights  of  other  stockholders  and  creditors  of  the  corpora- 
tion, even  though  the  directors  believe  that  all  the  stock  will  attain 
par  value,     (p.  570.) 
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CORPOEATIONS. — ^Directors  Who  Fail  to  Disclose  to  a  Sub- 
scriber to  stock  that  they  are  gratuitous  holders  of  a  majority  of  the 
shares  are  guilty  of  fraudulent  concealment  and  liable  for  damages 
resulting  therefrom,     (p.  571.) 

CORPORATIONS. — Representations  to  Subscribers  that  stock 
is  nonassessable,  which  are  merely  expressive  of  an  opinion,  do  not 
obviate  the  further  misstatement  that  the  stock  is  fully  paid.  (p. 
572.) 

CORPORATIONS — Recovery  of  Money  Paid  for  Stock — Ecp- 
resentations  by  the  directors  to  a  subscriber  of  stock  that  promoters 
of  the  corporation  paid  for  the  stock  held  by  them,  when  in  fact 
they  did  not,  entitles  him  to  recover  the  sum  he  was  thereby  induced 
to  pay  for  the  certificate  issued  to  him.     (p.  573.) 

CORPORATIONS — Parol  Evidence  of  Fraud  in  Sale  of  Stock. 
The  rule  that  parol  representations  are  not  admissible  to  vary  the 
terms  of  a  written  agreement  has  no  application  to  representations 
which  amount  to  a  fraud  practiced  in  procuring  subscriptions  to  cor- 
porate stock,     (p.  573.) 

CORPORATIONS — ^Rescission  of  Subscriptions  to  Stock  After 
Insolvency. — A  subscriber  to  stock  may,  notwithstanding  the  insol- 
vency of  the  corporation,  rescind  his  subscription  on  the  ground  of 
fraud,  if  he  has  been  diligent  in  discovering  the  fraud  and  repudiating 
the  transaction,  unless  proceedings  in  insolvency  have  been  instituted 
or  some  act  of  insolvency  committed,     (p.  576.) 

"Will  E.  Johnston  and  J.  B.  McCrary,  for  the  appellants. 

W.  A.  Helsell,  for  the  appellee. 

«»^  LADD,  J.  Early  in  the  year  1902  the  defendant 
Petersmeyer  and  nine  others  met  in  Odebolt,  Iowa,  and  there 
and  *®*  then  concocted  a  scheme  by  which  a  company  was  to 
be  organized  to  engage  in  some  enterprise,  the  means  of  which 
should  be  obtained  by  the  sale  of  stock  therein  to  the  public, 
and  of  that  remaining  enough  should  be  issued  to  themselves 
gratuitously  to  give  them  the  control  of  its  affairs.  In  pur- 
suance of  this  design  each  contributed  a  few  dollars  to  a 
fund  out  of  which  the  expenses  were  borne  of  one  of  them 
to  investigate  the  prospects  of  zinc  mining  in  Arkansns  and 
of  another  to  ascertain  the  situation  with  respect  to  the  dis- 
covery of  oil  in  Texas.  The  report  of  the  latter  proved  the 
more  enticing,  and  as  a  result  the  Sac  Oil  and  Pipe  Line  Com- 
pany was  incorporated  under  the  laws  of  Arizona,  to  be  oper- 
ated in  Iowa,  for  the  purpose  of  engaging  in  the  oil  business 
in  Texas.  The  capital  stock  was  divided  into  499,999  shares, 
of  the  par  value  of  $1  each,  and  a  few  of  these  were  is- 
sued to  each  of  the  promoters  to  enable  them  to  elect  eight 
of  their  number  to  serve  as  directors  and  officers  of  the  com- 
pany. Some  days  later  the  directors  met  and  resolved  to 
*' accept  from  C.  II.  Smith,  of  Odebolt,  Iowa  (one  of  their 
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number),  a  certain  contract  made  between  R.  L.  Cox  &  Co., 
of  Beaumont,  Texas,  under  date  of  IMarch  19,  1902,  for  the 
purchase  of  a  certain  block  of  land  located  in  the  Hogg- 
Swayne  subdivision  of  blocks  36,  37,  and  38,  located  on 
Spindle  Top  Heights,  near  Beaumont,  Texas."  This  contract 
had  been  brought  back  by  the  representative  who  had  gone 
to  Texas.  Neither  he  nor  Smith  had  paid  anything  for  it. 
While  it  purported  to  bind  Smith,  there  is  no  dispute  but 
that  it  was  entered  into  with  the  intention  of  assigning  it  to 
some  company  to  be  formed,  upon  which  by  its  terms  he 
should  be  released,  and  it  was  not  to  be  enforced  against 
him.  In  other  words  it  amounted  to  no  more  than  an  option 
prior  to  its  assignment.  As  assignee  the  company  assumed 
the  obligation  of  paying  the  entire  purchase  price.  By  the 
•terms  of  this  contract  Cox  &  Co.  agreed  to  convey  one  sixty- 
fourth  acre  of  land,  the  deed  to  be  left  with  a  bank  at  Beau- 
mont, Texas,  in  escrow  to  be  delivered  upon  the  payment  of 
the  purchase  ^^*®  price  of  $15,000.  The  company  was  to  de- 
posit $2,000  with  the  same  bank,  to  be  paid  to  Cox  &  Co. 
upon  the  completion  and  acceptance  of  an  oil-well  of  aver- 
age producing  capacity,  six  inches  in  diameter,  piped  and 
domed,  all  to  be  done  within  ninety  days  after  such  deposit. 
Cox  &  Co.  also  agreed  to  sell  interests  in  their  pipe-lines  to 
the  railway  and  that  to  be  constructed  to  Port  Arthur  at 
prices  stated  therein,  and  to  sell  oil  which  would  net  $4,500 
or  "the  proportionate  amount  thereof"  in  part  payment  of 
the  well ;  to  loan  oil  to  supply  demands  until  the  w  ell  should 
be  completed  which  should  be  repaid  therefrom.  Upon  ac- 
ceptance of  the  well  payments  were  to  follow  at  short  inter- 
vals. The  contract  named  $30,000  as  the  price,  but  the  ad- 
ditional sum  was  inserted  to  enable  the  assignor  to  obtain  a 
"margin"  for  his  "services." 

It  was  further  resolved  by  the  board  of  directors : 
"That  this  corporation  issue  to  C.  H.  Smith,  in  considera- 
tion of  said  contract,  499,989  shares  of  capital  stock  of  this 
corporation  on  the  condition  that  he  surrender  back  to  this 
corporation  250,989  shares,  which  may  be  used  by  the  cor- 
poration to  be  sold  at  such  price  as  the  board  of  directors 
may  so  elect  from  time  to  time  for  the  purpose  of  carrying 
out  further  promotions  of  this  company;  further,  that  210,000 
shares  of  the  stock  so  issued  to  C.  H.  Smith  be  his  stock, 
which  he  is  allowed  to  allot  to  such  parties  as  assisted  him 
in  the  purchase  of  the  above  contract  and  on  the  condition 
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that  the  balance,  39,000  shares,  be  turned  over  to  the  com- 
pany for  the  purpose  of  being  sold  by  them  at  a  less  price 
than  the  treasury  stock  will  be  sold  by  the  corporation.  It 
is  to  be  understood  that  the  39,000  shares  being  sold  at  a 
less  price  than  the  regular  stock  will  be  sold,  is  for  the 
purpose  of  getting  in  some  outside  assistance  if  the  company 
sees  that  it  is  absolutely  necessary.  And  on  the  1st  day  of 
August,  1902,  whatever  amount  of  the  39,000  shares  is  not 
sold  or  whatever  part  may  be  left  of  it,  and  still  in  the  hands 
of  the  corporation  shall  revert  back  to  the  said  C.  H.  Smith 
which  he  may  divide  among  the  said  parties  who  assisted  him 
in  the  purchase  of  the  above  said  contract.  On  motion,  a 
^****  block  of  75,000  shares  of  the  treasury  stock  of  this  cor- 
poration shall  be  placed  upon  the  market  to  be  sold  at  25 
cents  per  share  subject  to  the  call  of  the  board  of  directoi*3. 
On  motion,  the  president  and  secretary  were  authorized  to 
prepare  suitable  subscription  blanks  as  they  deem  necessary 
for  the  business  of  the  corporation." 

The  object  of  this  manipulation  was  to  render  the  stock 
paid  up  and  nonassessable.  It  was  issued  as  directed,  and 
Smith  transferred  the  two  hundred  and  fifty  thousand  nine 
hundred  and  eighty-nine  shares  back  to  the  company  as 
treasury  stock  so  called.  By  the  men  who  assisted  Smith  was 
meant  the  other  nine  promoters  of  the  company.  All  but 
about  twenty-five  thousand  of  the  two  hundred  and  ten 
thousand  shares  were  distributed  to  the  promoters  gra- 
tuitously. While  they  may  have  advanced  a  little  money  and 
given  some  for  the  promotion  of  the  company,  no  stock  was 
issued  in  payment  thereof.  Nor  were  the  advancement^ 
made  or  services  rendered  with  a  view  to  their  return  or  com- 
pensation therefor  by  the  corporation  when  organized.  In 
these  circumstances  compensation  by  the  company  could  not 
have  been  enforced:  Low  v.  Connecticut  etc.  R.  Co.,  45  N. 
H.  370;  Marchand  v.  Loan  etc.  Assn.,  26  La.  Ann.  389; 
Perry  v.  Little  Rock  etc.  R.  Co.,  44  Ark.  383;  10  Cyc.  264; 
Thompson  on  Corporations,  sec.  486.  See  Bell's  Gap  R.  Co. 
v.  Christy,  79  Pa.  54,  21  Am.  Rep.  39.  The  portion  of  Petoi-s- 
meyer  was  fifteen  thousand  one  lumdred  shares.  Fifty-six 
thousand  nine  hundred  shares  of  treasury  stock  were  disi)osed 
of  at  twenty-five  cents  a  share.  Mucli  of  this,  if  not  all,  was 
sold  by  the  promoters  acting  for  the  coiii})any  on  applications 
similar  to  that  signed  by  the  plaintilf.  It,  with  part  of  the 
printed  matter,  may  be  set  out: 
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"Original:  Money  returned  unless  a  gusher  is  brought 
in.  J.  W.  Jackson,  secretary,  Lake  City,  Iowa.  No.  70. 
I  hereby  subscribe  for  1,000  shares  of  the  capital  stock  of 
the  Sac  Oil  &  Pipe  Line  Co.,  at  25  cents  a  share,  par  value 
$1.00  full  paid  and  nonassessable.     In  payment  therefor  I 

'*<**  remit  $ or  deposit  $250.00  in  the  Farmers'  National 

Bank  of  Odebolt  to  be  held  by  said  bank  until  a  flowing  oil 
well  of  40,000  to  80,000  barrels  capacity  per  day  is  brought 
in  on  the  company's  property  on  Spindle  Top  Heights  near 
Beaumont,  Texas.  Should  no  gusher  be  brought  in  within 
six  months  from  date  this  money  will  be  returned.  Name: 
C.  J.  Ilinkley.     P.  O.  address:  Odebolt,  Iowa. 

"Accepted  June  5,  1902.  Sac  Oil  &  Pipe  Line  Com- 
pany, J.  W.  Jaclcson. 

"This  order  should  be  signed  in  duplicate.  If  you  re- 
mit, one  will  be  returned  to  you.  If  you  deposit  amount 
in  your  local  bank,  we  return  the  duplicate  to  your  bank  to 
be  held  in  trust.  When  accepted  this  is  an  agreement  bind- 
ing the  company  to  deliver  the  shares  or  return  the  money. 
Stock  will  be  advanced  to  50  cents  as  soon  as  a  gusher  is 
brought  in." 

In  the  fore  part  of  June,  1902,  satisfactory  proof  was 
received  that  oil  had  been  struck,  and  that  the  capacity  of 
the  well  was  from  forty  to  eighty  thousand  barrels  per  day, 
whereupon  the  plaintiff  paid  the  amount  of  his  subscription 
and  received  a  certificate  of  one  thousand  shares.  Prior  to 
this,  and  on  the  sixth  day  of  May,  the  company  had  con- 
tracted for  another  well  at  $10,000,  of  which  $1,000  was  to 
be  paid  when  oil  was  reached,  and  the  remaining  $9,000  out 
of  the  sale  of  oil  to  be  obtained  from  the  well.  By  the  time 
proper  connections  were  made  and  a  vat  procured  oil  ceased 
to  flow  from  the  top,  and  it  was  necessary  to  agitate  with  air, 
and  later  to  employ  a  "steam  head"  and  pumps.  In  this 
way  oil  to  the  value  of  between  $4,000  and  $5,000  was  talcen 
out.  Then  water  came  in,  and  the  price  of  oil  wells  went 
down,  so  that  one  witness  declared  he  now  had  them  for  sale 
at  ten  cents  a  piece.  This  somewhat  extended  statement  of 
facts  has  seemed  essential  to  a  full  understanding  of  the  case. 
The  petition  is  in  three  counts,  in  the  first  of  which  recovery 
of  the  amount  paid  by  plaintiff  for  his  stock  is  demanded  on 
the  ground  that  there  was  a  conspiracy  to  defraud  the  pub- 
lic, the  second  because  of  the  fraudulent  representations  and 
concealment  "****  of   defendant  Petersmeyer,   and   the  third 
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owing  to  the  nonpayment  of  stock  by  the  promoters.     The 
first  two  only  need  be  considered. 

2.  The  ten  men  who  planned  and  organized  the  defendant 
company  were  promoters,  within  the  meaning  of  the  law: 
The  Telegraph  v.  Loetscher,  127  Iowa,  383,  101  N.  W.  773. 
A  promoter  is  a  person  who  brings  about  the  incorporation 
and  organization  of  a  corporation.  This  was  done  by  all  of 
them,  and  with  a  specific  design  to  defraud  any  of  the  public 
whom  they  might  be  able  to  induce  to  subscribe  for  stock. 
Those  of  them  who  w^ere  called  as  witnesses  candidly  admitted 
that  the  scheme  adopted  at  the  preliminary  meeting  was  to 
engage  in  some  enterprise,  the  costs  of  which  and  of  its  de- 
velopment should  be  paid  solely  from  the  proceeds  derived 
from  the  sale  of  stock  to  others,  should  cost  them  nothing,  and 
that  enough  stock  should  be  issued  to  themselves  so  that  in 
event  of  success  they  would  manage  and  control  the  affairs 
of  the  corporation.  In  other  words,  the  plan  contemplated: 
1.  That  in  event  of  failure  the  entire  loss  would  fall  upon 
their  neighbors;  and  2.  That  in  event  of  success  they  would 
appropriate  to  their  own  use  without  any  consideration  what- 
ever more  than  one-half  of  the  profits  and  property  acquired. 
That  this  was  a  conspiracy  to  defraud  the  public  is  not  open 
to  doubt.  As  promoters  these  men  stood  in  a  fiduciary  rela- 
tion to  the  company  to  be  organized,  and  those  who  should 
subscribe  for  its  stock.  As  such  they  were  bound  to  act  in 
good  faith  and  to  deal  with  them  in  perfect  candor.  "The 
principle  upon  which  courts  of  equity  proceed  in  these  cases 
is  a  very  familiar  one.  The  promoter  of  a  company,  like  its 
directors,  is  deemed  to  sustain  toward  the  members  of  the 
company  the  relation  of  a  trustee  toward  his  cestui  que 
trust.  This  being  so,  he  will  not  be  permitted  to  speculate 
out  of  that  relation,  or  to  derive  any  secret  advantages  from 
it.  He  is  bound  to  disclose  to  them  fully  all  material  facts 
touching  his  relation  to  them,  including  the  ^**^  amount  he 
is  to  get  for  his  services  as  promoter":  Thompson  on  Cor- 
porations, sec.  457;  The  Telegraph  v.  Loetscher,  127  Iowa, 
383,  101  N.  W.  773.  These  men  deliberately  planned  to  vio- 
late such  trust.  The  cases  are  numerous  where  promoters 
have  undertaken  to  sell  property  at  an  excessive  price,  and 
thereby  obtain  a  secret  profit.  This  is  uniformly  held  to  be 
a  fraud  on  the  corporation,  and  they  are  required  to  account 
for  the  difference.     The  method  by  which  the  corporation  is 
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to  be  plundered  can  make  little  difference.  It  is  the  fact  of 
doing  so,  by  whatever  method,  that  the  law  condemns. 

In  pursuance  of  the  scheme  these  promoters  elected  eight 
of  themselves,  including  Petersmeyer,  directors,  and  in  serv- 
ing as  directors  all  agree  that  everything  was  done  in  accord- 
ance with  the  plans  originally  made.  The  first  act  of  the 
board  was  to  undertake  to  so  manipulate  the  stock  that  it 
could  be  said  to  be  "fully  paid."  But  Smith,  as  he  was 
both  promoter  and  director,  might  not  acquire  a  secret  advan- 
tage for  himself  or  others  lawfully.  He  merely  transferred 
the  contract,  which  had  cost  him  nothing  and  was  without 
value,  and  received  the  stock  without  consideration.  Of  this 
he  distributed  about  one  hundred  and  eighty-five  thousand 
shares  to  himself  and  the  other  nine  promoters  gratuitously. 
They  then  proceeded  to  dispose  of  the  treasury  stock  to  whom- 
soever could  be  induced  to  buy  at  twenty-five  cents  per  share 
and  a  portion  of  the  thirty-nine  thousand  shares  at  from  six 
to  ten  cents  a  share.  Those  who  bought  had  the  right  to 
assume,  in  the  absence  of  knowledge  to  the  contrary,  that  all 
other  stockholders  were  paying  the  same  price  for  stock 
issued  as  that  they  were  contracting  to  pay :  Heliwell  on  Stock 
and  Stockholders,  sec.  146. 

This  necessarily  results  from  the  relation  of  the  directors 
who  manage  the  corporation,  and  its  stockholders  for  whom 
they  are  trustees  and  to  whom  they  owe  perfect  fidelity  in 
the  discharge  of  their  duties:  Hubbard  v.  Weare,  79  Iowa, 
678,  44  N.  W.  915;  Marshall  v.  Farmers'  &  Mechanics'  Sav. 
Bank,  4»*  85  Va.  676,  17  Am.  St.  Rep.  84,  8  S.  E.  586,  2 
L.  R.  A.  534;  10  Cyc.  787.  In  other  words,  subscribers  to 
the  stock  of  a  corporation  may  act  upon  the  supposition  that 
those  in  charge  of  its  affairs  are  dealing  honestly  with  them. 
In  discriminating  between  subscribers  in  the  price  of  stock  or 
in  appropriating  a  part  of  it  to  their  use,  the  directors  do  not 
deal  fairly  with  them.  "The  stock  of  the  corporation  is  sup- 
posed to  stand  in  place  of  actual  property  of  substantial 
value,  and  as  being  a  convenient  method  of  representing  the 
interest  of  each  stockholder  in  such  property,  and  to  the  ex- 
tent to  which  it  fails  to  represent  such  value  it  is  either  a 
deception  or  fraud  upon  the  public,  or  an  evidence  that  the 
original  value  of  the  corporate  property  has  become  depreci- 
ated": Ilandley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct.  Rep. 
530,  35  L.  ed.  227. 
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The  increase  of  the  number  of  shares  without  a  corres- 
ponding addition  to  the  assets  of  the  corporation  necessarily 
depreciates  the  value  of  each  share.  The  issue  of  stock  gratu- 
itously is  therefore  violative  of  the  rights  of  existing,  non- 
assessable stockholders,  and  in  fraud  of  subsequent  subscrib- 
ers and  creditors  who  deal  with  the  corporation  on  the  faith 
of  its  capital  stock:  Purdy's  Beach  on  Private  Corporations, 
sec.  290. 

That  the  sale  of  stock  to  subscribers  at  any  price  after 
the  promoters  and  directors  had  issued  one  hundred  and 
eighty-five  thousand  shares  to  themselves  gratuitously  with 
the  purpose  indicated  without  disclosing  the  fact  was  a  fraud 
on  subsequent  subscribers  is  manifest.  Even  if  the  directors 
believed,  as  is  contended,  that  all  the  stock  would  attain  par 
value  in  worth,  this  did  not  justify  their  scheme  of  appro- 
priating the  greater  part  of  the  profits  to  their  own  use. 
Nor  does  the  fact  that  they  guaranteed  the  company's  notes 
relieve  them.  They  proposed  that  the  company  should  re- 
[)ay,  and  the  guaranty  was  in  no  manner  the  payment  of  the 
'^^^  shares  issued  to  them.  Nor  was  any  of  the  money  ex- 
pended for  the  company  with  this  end  in  view.  It  is  said  that 
they  mutually  agreed  to  carry  out  the  enterprise.  Suppose 
they  did:  The  contract  with  Cox  &  Co.  was  contingent,  and 
neither  individually  nor  collectively  were  they  legally  bound 
to  fulfill  the  company's  obligations.  If  they  devoted  their 
time  or  expended  their  money  after  oil  had  been  found,  this 
was  for  the  company,  and  not  in  compensation  for  the  stock. 
JMoreover,  all  was  done  in  furtherance  of  their  original  design 
to  acquire  the  property  through  stock  issued  to  themselves 
for  nothing  and  to  saddle  the  expense  upon  the  members  of 
the  public  who  might  be  induced  to  subscribe  for  shares. 

The  fact  of  the  issuance  of  the  stock  to  the  directors  was 
not  disclosed  in  the  printed  matter  or  prospectus  of  the 
company,  nor  by  Petersmeyer,  in  inducing  the  plaintiff  to 
subscribe.  Had  this  been  done,  he  would  not  have  pureliased 
the  stock,  and  it  is  safe  to  say  that  no  one  else  would  have 
done  80.  The  directors,  including  Petersmeyer,  as  intelli- 
gent men  must  have  understood  this,  and  in  withholding  facts 
so  essential  to  any  fair  conception  of  the  value  of  the  stock 
in  view  of  the  design  of  the  directors  they  were  guilty  of 
the  fraudulent  concealment  and  liable  for  damages  resulting 
therefrom:  Hubbard  v.  Weare,  79  Iowa,  (578,  44  N.  W.  915. 
The  case  is  distinguishable  from  Pulsford  v.  Kichai'ds,  17 
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Beav.  97,  for  there  it  affirmatively  appeared  that  the  directors 
acted  in  good  faith  in  allotting  shares  to  themselves,  and 
that  the  circumstances  were  such  that  had  the  facts  been 
disclosed  subscribers  would  not  have  been  deterred  from 
taking  stock.  The  wrongs  pointed  out  are  precisely  those  the 
promoters  designed  at  their  first  meeting.  The  organization 
of  the  corporation,  the  issuance,  manipulation  and  sale  of 
stock,  involving  breaches  of  duty  both  as  promoters  and  di- 
rectors, were  in  accordance  with  and  steps  in  the  execution  of 
the  scheme  by  these  means  to  defraud  those  who  might  sub- 
scribe and  pay  for  stock,  out  of  a  portion  of  the  property  to 
which  ■****  they  should  be  entitled.  A  conspiracy  is  defined 
to  be  a  combination  of  two  or  more  persons  to  commit  a  crim- 
inal or  unlawful  act  or  a  lawful  act  by  criminal  or  unlawful 
means.  Here  a  part  of  the  means  as  well  as  the  object  was 
fraudulent,  and  each  of  the  perpetrators  is  liable  for  damages 
suffered  thereby:  Green  v.  Cochrane,  43  Iowa,  544.  And 
even  though  there  were  no  conspiracy,  the  defendant  Peters- 
meyer  is  liable  for  damages  resulting  from  fraudulent  con- 
cealment in  the  sale  of  the  stock:  Young  v.  Gormely,  119 
Iowa,  546,  93  N.  W.  565.  True,  there  were  no  profits  and 
the  property  acquired  ceased  to  be  of  value.  The  persons 
promoting  the  enterprise  suffered  great  loss  in  time  and 
money.  But  neither  of  these  facts  can  relieve  them  of  lia- 
bility for  the  wrongs  perpetrated  on  others  by  fraudulently 
inducing  them  to  part  with  their  means. 

3.  In  the  second  count  of  the  petition  it  is  alleged  that 
Petersmeyer  orally  represented  that  the  stock  was  paid  up 
and  nonassessable,  and  also  that  each  of  the  promoters  had 
put  $1,500  in  the  company.  It  may  be  the  representation 
that  the  stock  was  nonassessable  was  merely  expressive  of  an 
opinion  that  under  the  law  the  shares  or  certificate  could  not 
be  taxed  or  assessed :  Upton  v.  Tribilcock,  91  U.  S.  45,  23  L. 
ed.  203.  This  does  not  obviate  the  further  misstatement  that 
the  stock  was  fully  paid. 

But  plaintiff  knew  that  he  was  buying  treasury  stock  at 
one-fourth  the  par  value,  and  although  the  representation  of 
the  company  in  its  printed  matter  and  of  Petersmeyer  with 
respect  thereto,  if  any  he  made,  was  false,  he  could  not  have 
been  deceived  thereby:  Goff  v.  Hawkey e  P.  &  W.  Co.,  62 
Iowa,  691,  18  N.  W.  307. 

Petersmeyer  denied  that  he  told  plaintiff  each  of  the  pro- 
moters had  paid  $1,500  into  the  company's  treasury.     The 
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plaintiff  testified  that  he  did,  and  that  but  for  such  represen- 
tation he  would  not  have  purchased  the  stock.  The  court 
might  have  accepted  the  latter  statement  as  true,  and  ^^"^  we 
are  not  inclined  to  disturb  its  finding.  That  a  false  represen- 
tation of  this  kind  is  actionable  cannot  well  be  questioned.  It 
amounted  to  an  assertion  that  the  promoters  then  in  manage- 
ment of  the  company  were  financially  interested  by  way  of  an 
investment  of  $15,000,  when  in  fact  they  had  not  deposited 
a  cent  in  its  treasury  nor  purchased  a  share  of  its  stock. 
That,  with  knowledge  of  the  facts,  plaintiff  would  not  have 
parted  with  money  for  stock,  is  too  manifest  for  argument. 
Because  of  the  deception  he  is  entitled  to  recover  the  sum  he 
was  thereby  induced  to  pay  for  the  certificate  issued  to  him : 
See  Coles  v.  Kennedy,  81  Iowa,  360,  25  Am.  St.  Rep.  "503,  46 
N.  W.  1088 ;  State  Bank  of  Indiana  v.  Cook,  125  Iowa,  111, 
100  N.  W.  72;  Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W. 
<I15. 

4.  Appellants  contend  that  as  the  application  for  stock 
was  reduced  to  writing,  it  is  conclusively  presumed  to  contain 
all  the  representations  which  induced  the  subscriber  to  make 
it.  There  is  a  syllabus  in  one  case  to  this  effect:  Smith  v. 
Southern  Bldg.  &  Loan  Assn.,  Ill  Ga.  811,  35  S.  E.  707.  But 
we  are  confident  that,  had  the  xjourt  undertaken  to  state  its 
reasons  for  such  a  conclusion,  a  different  result  would  have 
been  reached.  At  any  rate,  the  current  of  authority  is  that 
the  general  rule  to  the  effect  that  parol  representations  are  not 
admissible  to  vary  the  terms  of  a  written  agreement  has  no 
application  to  those  representations  which  amount  to  a  fraud 
on  the  part  of  the  company,  were  made  at  the  time  of  sub- 
scribing, and  were  the  inducements  by  which  the  subscribers 
were  obtained:  First  Nat.  Bank  v.  Ilurford,  29  Iowa,  579: 
Davies  v.  Dumont,  37  Iowa,  47;  Rives  v.  Montgomery  Plank 
Road  Co.,  30  Ala.  92;  Martin  v.  Pensacola  &  G.  Ry.,  8  Fla. 
370,  73  Am.  Dec.  713 ;  Miller  v.  Wild  Cat  Gravel  Road  Co.,  57 
Ind.  241 ;  Kennebec  &  P.  R.  Co.  v.  Waters,  34  Me.  369 ;  Water 
"Valley  Mfg.  Co.  v.  Seaman,  53  Miss.  655;  Piseataqua  Ferry 
Co.  v.  Jones,  39  N.  H.  491 ;  Vreeland  v.  New  Jersey  Stone 
-*»«  Co.,  29  N.  J.  Eq.  188;  Custar  v.  Titusville  G.  &  W.  Co., 
63  Pa.  381;  Blodgett  v.  Morrill,  20  Vt.  509;  10  Cyc.  422. 
This  is  for  the  very  satisfactory  reason  tliat  the  parol  evi- 
dence is  not  introduced  to  vary  or  contradict  the  written  ap- 
plication or  contract,  but  to  show  that  none  such  was  even 
properly  made. 
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5.  Appellants  next  enumerate  a  number  of  things  that 
plaintiff  knew  before  subscribing  for  the  stock,  such  as  the 
amount  of  the  capital  stock,  that  the  only  land  owned  by  it 
was  that  previously  mentioned,  the  contract  described,  that 
the  value  of  the  stock  depended  upon  the  production  of  oil, 
and  that  the  subscription  was  not  paid  and  the  certificate 
stock  was  not  issued  until  a  "gusher"  was  produced.  But 
there  is  no  pretense  that  he  knew  the  promoters  had  issued 
to  themselves  gratuitously  one  hundred  and  eighty-five  thou- 
sand of  the  two  hundred  and  eighty-eight  thousand  shares  of 
slock  issued,  that  the  design  of  the  promoters  of  the  company 
was  to  shoulder  all  the  expenses  of  the  enterprise  on  the 
purchasers  of  the  stock.  No  doubt  they  believed  that  "oil 
would  be  struck"  and  the  value  of  stock  would  equal  its 
par  value,  and  thereby  an  investigation  in  the  nature  of  a 
post  mortem  would  not  occur;  but  this  furnished  them  no 
excuse  for  falsely  concealing  the  fraudulent  issuance  of  the 
bulk  of  the  stock  to  themselves.  Nor  was  there  anything 
to  put  him  on  inquiry  as  to  the  truthfulness  of  the  repre- 
sentation that  each  of  the  promoters  had  invested  $1,500. 
True,  the  plaintiff  is  a  business  man  of  experience.  Shortly 
after  subscribing  for  stock  he  with  three  others  contracted 
for  two  oil-wells  near  those  of  the  Sac  Oil  and  Pipe  Line 
Company's  at  a  contingent  cost  of  $22,000.     Later  the  syndi- 

.cate  entered  into  an  arrangement  with  the  company,  each 
bearing  half  the  expense,  to  procure  oil  from  their  wells  by 
the  use  of  compressed  air,  steam  heads,  and  the  like.  The 
oil  was  turned  into  one  tank  and  the  proceeds  of  its  sale 
divided.  But  all  this  emphasizes  the  fact  of  his  confidence 
^**®  in  the  promoters  and  directors  of  this  company  rather 
than  to  indicate  that  he  was  put  on  inquiry  and  should  have 
detected  the  fraud  practiced  upon  him. 

6.  It  is  further  contended  that  plaintiff  is  estopped  from 
demanding  rescission  by  his  laches.  That  this  action  was 
begun  promptly  upon  the  discovery  of  the  cause  alleged  is 
not  questioned,  but  counsel  say  that  the  fraud  should  have 
been  discovered  sooner.  That  with  respect  to  the  claims  of 
subsequent  creditors  and  subscribers  for  stock  a  shareholder 
"should  act  diligently  to  discover  fraud"  set  up  as  a  ground 
for  rescission  is  doubtless  true:  Cedar  Rapids  Ins.  Co.  v. 
Butler,  83  Iowa,  124,  48  N.  W.  1026.  In  such  a  case  each 
stockholder  is  interested  in  the  company,  and  is  charged  with 
knowledge  which   by   diligence  he  might  have  ascertained, 
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and  an  action  to  rescind  must  be  brought  within  a  reasonable 
time  after  he  has  ascertained  or  should  have  learned  of  the 
perpetration  of  the  fraud.  This  was  the  conclusion  reached 
in  the  great  case  of  Oakes  v.  Turquard,  L.  R.  2  H.  L.  325, 
and  it  has  been  followed  since:  Thompson  on  Corporations, 
sec.  1323.  Possibly,  as  between  the  subsequent  stockholder  or 
creditor  and  a  shareholder  seeking  to  have  his  stock  canceled, 
the  latter  would  be  required  to  examine  the  books  and  to  avail 
himself  of  such  information  as  these  might  afford.  But  the 
relation  of  the  shareholder  to  the  company  which  has  pro- 
cured his  subscription  through  its  agents  by  fraud  is  some- 
what different.  He  stands  the  same  as  though  the  fraud  had 
been  perpetrated  by  some  individual.  He  is  not  required  to 
suspect  the  promoters  and  directors  of  disregarding  their 
obligation  to  those  whom  it  was  their  duty  to  protect.  Where 
all  seems  fair,  he  is  not  bound  to  inquire  as  though  the  con- 
trary were  true.  Of  course,  where  the  means  of  knowledge 
are  at  hand,  and  by  ordinary  diligence  he  should  have  ascer- 
tained the  facts  constituting  the  fraud,  he  will  be  charged 
with  such  knowledge.  For  the  means  of  knowledge  are 
equivalent  to  knowledge,  and  a  clue  which,  if  followed  up 
with  ordinary  diligence,  would  lead  to  a  discovery,  in  law 
^^^  is  equivalent  to  a  discovery — equivalent  to  knowledge: 
German  Sav.  Bank  v.  Des  Moines  Nat.  Bank,  122  Iowa,  737, 
98  N.  W.  606.  The  evidence  shows  that  the  plaintiff  was 
lulled  into  security,  and  did  not  suspect,  nor  have  any  reasons 
to  suspect,  the  fraud  practiced  upon  him  until  a  few  days 
before  beginning  the  action.  This  was  suggested  by  ascer- 
taining that  some  of  the  stock  had  been  sold  at  from  six  to 
ten  cents  per' share,  and  upon  consultation  with  his  attorney 
he  was  advised  to  examine  the  books  of  the  company.  These 
disclosed  the  failure  to  invest  the  money  as  claimed  and  the 
issuance  of  the  stock  to  the  promoters.  We  are  of  the  opin- 
ion that  he  was  not  dilatory  in  discovering  the  fraud,  and 
should  not  be  estopped  from  maintaining  the  action  against 
the  very  parties  who  perpetrated  the  wrong. 

It  appears,  however,  that  the  company  was  insolvent  at 
that  time,  and  it  is  suggested  that  for  this  reason  the  stock 
ought  not  to  be  canceled.  The  accepted  doctrine  in  England 
is  that  a  subscription  for  stock  cannot  be  rescinded  where 
suit  is  instituted  subsorjuent  to  the  insolvency  of  the  com- 
pany and  when  its  affairs  are  being  wound  up:  Stone  v.  City 
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and  County  Bank,  3  C.  P.  28;  Oakes  v.  Turquard,  L.  R.  2 
H.  L.  325;  Henderson  v.  Royal  British  Bank,  7  El.  &  B. 
356,  363.  It  is  said  that  no  person  who,  at  the  commence- 
ment of  the  winding  up,  is  de  facto  a  member — that  is,  who 
has,  by  a  contract  not  previously  avoided,  become  a  member — 
can  withdraw  from  the  distribution  for  the  benefit  of  cred- 
itors any  part  of  the  company's  assets,  either  by  recalling 
money  paid  by  him  to  the  company  or  by  taking  himself  out 
of  the  category  of  those  liable  to  pay  further  calls.  In  con- 
sequence of  the  distribution  of  assets  amongst  creditors,  a 
member  cannot  insist  upon  the  equity  which  he  might  other- 
wise have  claimed  to  be  relieved  from  his  contract  with  the 
company:  2  Thompson  on  Corporations,  sec.  1441.  But  it 
seems  that  proceedings  in  insolvency  of  some  nature  must 
have  "***  been  begun,  or  at  least  resolved  upon,  or  that  pay- 
ment has  been  stopped  by  the  company  by  reason  of  its 
insolvency :  10  Cyc.  439. 

Substantially  the  same  doctrine  prevails  in  this  country, 
the  difference  being  due  to  the  fact  that  there  is  no  public 
registration  of  shareholders  here  such  as  is  required  in  Eng- 
land. In  Martin  v.  South  Salem  Land  Co.,  94  Va.  28.  26 
S.  E.  591,  it  was  held  that  the  shareholder  cannot  rescind 
his  subscription  on  the  ground  of  fraud  as  against  bona  fide 
creditors  after  the  corporation  has  stopped  payment  and 
become  actually  insolvent,  unless  he  has  been  diligent  in  dis- 
covering and  repudiating  the  fraud.  But  if  he  has  been 
diligent  in  both  these  respects,  the  insolvency  of  the  comjiany 
alone  will  not  defeat  his  right  to  rescission:  Beal  v.  Pillon, 
5  Kan.  App.  27,  47  Pac.  317 ;  Newton  Nat.  Bank  v.  Newbegin, 
74  Fed.  135,  33  L.  R.  A.  727,  20  C.  C.  A.  339.  The  true 
rule,  as  it  seems  to  us,  is  stated  in  Fear  v.  Bartlett,  81  Md. 
435,  32  Atl.  322,  33  L.  R.  A.  721 ;  and  that  is,  the  right  to 
rescind  may  be  exercised,  assuming  diligence,  unless  proceed- 
ings of  insolvency,  Voluntary  or  involuntary,  have  been  in- 
stituted or  some  act  has  been  committed  which  is  regarded  as 
an  act  of  insolvency.  Not  until  then  does  the  entire  property 
of  the  corporation,  including  unpaid  subscriptions  to  its  cap- 
ital stock,  become  a  trust  fund  for  the  payment  of  its  debts, 
and  not  until  then  are  the  creditors  entitled  to  the  payment 
of  their  debts  before  there  can  be  any  distribution  among 
the  stockholders.  "So  long  as  the  company  is  a  going  con- 
,cern,  having  the  possession  and  management  of  its  property, 


Dec.  1906.]     HiNKLEY  v.  Oil.  and  Pipe  Line  Co.  577 

contracts  made  by  and  with  the  company  are  governed  by 
the  same  principles  of  law  as  a  contract  between  individuals ; 
and  such  being  the  case,  if  one  is  induced  to  become  a  sub- 
scriber to  its  capital  stock  by  the  fraud  of  the  company,  and 
within  a  reasonable  time  after  the  discovery  of  the  fraud, 
there  being  no  laches  on  his  part  in  discovering  the  fraud, 
repudiates  his  subscription,  and  this,  too,  before  the  insol- 
vency *^^  of  the  company,  under  such  circumstances  he  is, 
according  to  the  settled  law  of  this  country,  relieved  of  all 
liability  on  account  of  his  subscription.  He  is  relieved  be- 
cause he  has  the  right  to  avoid  a  fraudulent  contract,  and 
because  he  has  exercised  this  right.  The  subsequent  insol- 
vency of  the  company  can,  upon  no  principle,  make  him 
liable  on  a  fraudulent  contract  which  he  has  thus  repudiated ; 
and  under  such  circumstances  we  cannot  agree  that  the  equi- 
ties of  the  creditor  are  superior  to  the  defrauded  share- 
holder," The  plaintiff  subscribed  for  stock  June  5,  1902, 
and  this  action  was  begun  in  February,  1904.  The  incor- 
poration was  proven  to  be  insolvent  when  the  action  was 
begun;  but  how  long  it  had  been  so  was  not  shown.  Nor 
does  it  appear  that  any  proceedings  in  insolvency  had  been 
conunenced,  or  that  it  had  committed  any  act  of  insolvency. 
In  these  circumstances  it  cannot  be  said  that  the  court  erred 
in  canceling  the  shares  of  stock  issued  to  the  plaintiff. 
The  decree  is  aflBxmed. 


In  the  Case  of  Cuba  Colony  Co.  v.  Kirby,  149  Mich.  453,  112  N.  W. 
1123,  it  appeared  that  promoters  of  a  corporation  represented  that  they 
held  a  contract  to  purchase  certain  lands  for  sixty  thousand  dollars,  on 
which  they  had  paid  twenty  thousand  dollars,  and  they  proposed  to 
transfer  it  to  the  corporation  for  twenty  thousand  dollars  in  stock 
if  it  would  pay  the  remaining  forty  thousand  dollars  on  the  contract. 
The  proposal  was  accepted,  and  the  corporation  organized  with  a 
capital  of  sixty  thousand  dollars,  of  which  forty  thousand  dollars 
were  paid  for  the  land  and  twenty  thousand  dollars  in  stock  to  the 
promoters.  The  price  of  the  land  was,  in  fact,  forty  thousand  dol- 
lars, and  the  promoters  had  paid  nothing  thereon.  It  was  held  that 
they  were  not  entitled  to  retain  their  stock  and  were  accountable  to 
the  corporation  for  moneys  received  from  its  sale,  and  that  the  fact 
that  some  of  the  associates  doubted  the  truth  of  the  promoters'  state- 
ments was  immaterial,  where  they  were  finally  led  by  the  pro- 
moters to  resolve  that  doubt  in  their  favor  and  to  act  upon  the  as- 
sumption that  the  fraudulent  statements  were  true.  It  was  also 
held  that  the  maxim  requiring  a  complainant  in  equity  to  come  with 
Am.  St  Rep.,  Vol.  119—37 
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clean  hands  was  not  applicable,  on  the  ground  that  after  its  acquisi- 
tion of  the  land,  the  complainant  corporation  issued  statements  mis- 
representing its  value,  since  without  the  promoters,  who  were  chiefly 
responsible  for  the  false  statements  of  the  corporation,  it  will  not 
be  presumed  that  such  statements  will  continue  to  be  issued,  or  that 
further  harm  will  come  therefrom.  The  promoters  were  denied  an 
allowance  for  their  promotion  expenses,  on  the  ground  that  they  repre- 
sented to  their  associates  that  there  was  to  be  no  such  allowance. 
The  court  also  held  that  where  the  stock  was  so  fraudulently  obtained 
by  a  promoter  and  had  been  transferred  to  the  holder  in  good  faith 
as  security  for  a  debt,  such  holder  had  the  right  to  retain  it  as  such 
security,  subject  to  the  right  of  the  corporation  to  pay  the  debt  and  to 
be  subrogated  to  such  holder  "b  right  as  against  his  debtor. 

Promoters  of  a  Corporation  sustain  toward  it  and  the  shareholders  a 
fiduciary  relation,  and  are  governed  in  their  dealings  by  the  rules 
ordinarily  applicable  to  persons  standing  in  such  relation:  Old  Domin- 
ion Copper  etc.  Co.  v.  Bigelow,  188  Mass.  315,  108  Am.  St.  Rep.  479, 
and  cases  cited  in  the  cross-reference  note  thereto.  As  to  their  right 
to  compensation  for  their  services,  see  Pietsch  v.  Milbrath,  123  Wis. 
647,  107  Am.  St.  Rep.  1017;  Scott  v.  Farmers'  etc.  Nat.  Bank,  97 
Tex.  31,  104  Am.  St.  Rep.  835;  Taussig  v.  St.  Louis  etc.  E.  E.  Co., 
166  Mo.  28,  89  Am.  St.  Rep.  674. 

Subscriptions  to  Stock  procured  through  the  fraudulent  representations 
of  promoters  or  agents  of  the  corporation  may  be  rescinded  by  the 
subscribers:  Zang  v.  Adams,  23  Colo.  408,  58  Am.  St.  Rep.  249; 
Virginia  Land  Co.  v.  Haupt,  90  Va.  533,  44  Am.  St.  Rep.  939;  How- 
ard V.  Turner,  155  Pa.  349,  35  Am.  St.  Rep.  883. 


SPILDE  V.  JOHNSON. 

[132  Iowa,  484,  109  N.  W.   1023.] 

LIMITATIONS — Revival    of   Judgment    by  New  Promise. — A 

judgment  is,  without  regard  to  the  cause  of  action  on  which  it  is 
founded,  a  debt  ex  contractu  which,  when  barred  by  the  statute  of 
limitations,  may  be  revived  by  a  new  promise,     (p.  580.) 

E.  W.  Cutting,  for  the  appellant. 

E.  P.  Johnson,  for  the  appellee. 

484  WEAVER,  J.  Prior  to  the  year  1878  the  plaintiff 
herein  purchased  certain  land  from  Johanna  Johnson,  from 
whom  he  took  a  conveyance.  Thereafter  other  persons,  who 
claimed  to  have  been  tenants  in  common  of  said  land  with 
said  Johanna  Johnson,  appeared  and  demanded  partition 
thereof.     This  claim  was  established  by  a  proper  proceeding 
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in  district  court.  In  entering  the  decree  in  that  proceeding  it 
was  found,  among  other  things,  that  Johanna  Johnson  was  in- 
debted to  the  claimants  in  the  suin  of  one  hundred  and  forty 
dollars  and  fifty-two  cents,  and  that  Spilde  was  indebted  in 
an  equal  or  greater  amount  to  Johanna  Johnson,  and  this 
matter  was  adjusted  by  entering  a  judgment  against  said 
Spilde  for  the  sum  above  named  in  favor  of  said  claimants, 
John  Anderson  and  Stephen  Anderson.  This  judgment  re- 
maining unpaid,  the  Andersons,  on  June  8,  1881,  assigned  it 
to  E.  J.  Johnson,  who,  on  July  12,  1904,  assigned  it  to  Perry 
S.  Johnson,  the  defendant  herein.  **®  On  the  date  last  men- 
tioned Spilde  and  wife  united  in  a  mortgage  on  the  land  in 
question  to  Perry  S.  Johnson  to  secure  the  payment  of  the 
judgment.  After  describing  the  record  of  the  judgment  thus 
to  be  secured,  said  mortgage  contains  the  following  clause: 
*'For  value  received,  time  is  given  on  this  judgment  for  three 
years,  and  we  hereby  promise  and  agree  to  pay  the  said  judg- 
ment, with  interest  as  therein  expressed,  on  or  before  July 
12,  1907,  and  said  John  P.  Spilde  is  to  get  credit  on  this 
judgment  for  forty-four  dollars  and  eighty-eight  cents.  The 
balance  of  said  judgment  we  agree  to  pay,  with  cost  and  in- 
terest." On  August  19,  1904,  this  action  was  begun  in  equity 
to  annul,  cancel  and  discharge  said  mortgage,  on  the  ground 
that  the  judgment,  and  the  original  right  of  action  or  claim 
on  which  it  was  based,  had  at  the  date  of  said  mortgage  been 
long  barred  by  the  statute  of  limitations,  and  that  said  judg- 
ment is  not  a  contract  obligation,  and  is  therefore  not  subject 
to  be  revived,  or  to  have  its  actionable  quality  restored,  by  a 
sabsequent  acknowledgment  of  its  nonpayment  or  by  a  sub- 
sequent promise  to  pay.  In  answer  to  this  petition,  the  de- 
fendant pleaded  the  facts  above  stated  as  to  the  origin  of  the 
judgment  and  his  ownership  thereof,  and  the  fact  that  it  had 
never  been  paid,  as  well  as  the  subsequent  written  promise  by 
plaintiff  to  pay  the  same,  as  set  forth  in  said  mortgage.  On 
these  pleadings  the  cause  was  submitted  to  the  court,  and 
decree  thereafter  entered  dismissing  plaintiff's  bill  as  being 
without  equity. 

It  will  be  observed  that  at  the  date  of  the  mortgage  the 
judgment  had  been  barred  by  the  statute  of  limitations,  and 
the  one  question  presented  is  whether  the  written  acknowledg- 
ment of  the  debt  and  promise  to  pay  contained  in  the  mort- 
gage operates  to  waive  the  defense  of  the  statute  and  revive 
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said  judgment.  It  is  to  be  admitted  that  cases  may  be  found 
which  class  judgments,  not  as  contracts,  but  as  obligations  in 
iuvitum,  and  therefore  not  subject  to  be  revived,  as  against 
the  statute  of  limitations  by  a  new  promise  to  pay,  because 
the  statute  providing  for  a  renewal  or  revivor  by  a  new 
480  promise  to  pay  is  confined  to  actions  ex  contractu :  Code, 
sec.  3456.  Such  is  the  holding  in  Berkson  v.  Cox,  73  Miss. 
339,  55  Am.  St.  Rep.  539,  18  South.  934.  But  this  court  is 
committed  to  another  view  of  the  law.  As  early  as  the  case 
of  Johnson  v.  Butler,  2  Iowa,  535,  we  held  that  the  obligation 
of  the  judgment  defendant  is  a  debt,  and  that  an  action 
brought  upon  a  judgment  is  ex  contractu,  without  regard  to 
the  nature  of  the  original  cause  of  action  on  which  the  judg- 
ment was  recovered.  This  doctrine  has  the  support  of  the 
weight  of  authority:  Carr  v.  Rischer,  119  N.  Y.  117,  23  N.  E. 
296;  Nazro  v.  McCalmont  Oil  Co.,  36  Hun,  296;  Taylor  v. 
Root,  4  Keyes  (N.  Y.),  335;  Gutta  Percha  Co.  v.  Houston, 
108  N.  Y.  276,  2  Am.  St.  Rep.  412,  15  N.  E.  402,  8  Cyc.  831; 
Osborne  &  Co.  v.  Heuer,  62  Minn.  507,  64  N.  W.  1151 ;  Parsons 
on  Contracts,  7 ;  Chitty  on  Contracts,  2 ;  Story  on  Contracts, 
2 ;  Firat  Nat.  Bank  v.  Van  Voris,  6  S.  Dak.  548,  62  N.  W.  378 ; 
White  v.  Moore,  100  Ky.  358,  38  S.  W.  505.  In  a  suit  upon 
a  judgment  this  court  applied  the  same  rule,  and  held  the 
right  of  action  was  revived  by  a  new  promise,  although  it  is 
to  be  said  that  the  point  now  under  discussion  does  not  seem 
tc  have  been  considered :  Frisbee  v.  Seaman,  49  Iowa,  95.  It 
is  to  be  remembered  that  a  statute  of  limitations  is  a  statute 
of  repose.  It  simply  takes  away  the  right  to  maintain  an 
action,  but  it  does  not  pay  or  cancel  the  debt.  The  debt 
still  exists,  and,  though  action  is  barred,  the  fact  that  it 
exists  affords  sufficient  consideration  to  support  a  new  prom- 
ise to  pay,  and  when  said  promise  is  in  writing  the  statute 
gives  it  legal  effect  in  the  revival  of  the  right  to  sue  thereon. 
Holding,  as  we  do,  that  for  the  purposes  of  the  statute 
the  judgment  debt  must  be  treated  as  a  claim  ex  contractu, 
it  follows  of  necessity  that  the  appeal  in  this  case  cannot  be 
sustained;  and  the  judgment  of  the  district  court  must  be, 
and  it  is,  affirmed. 


The  Decision  in  the  Principal  Case  seems  opposed  to  Olson  v.  Dahl, 
99  Minn.  433,  116  Am.  St.  Kep.  435;  Berkson  v.  Cox,  73  Miss.  339, 
55  Am.  St.  Rep.  539;  McCaskill  v.  McKinnon,  121  N.  G.  192,  62  Am. 
St.  Bep.  659. 
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SMITH  V.  SMITH. 

[132  lo^-a,  700,  109  N.  W.  194.] 

APPEAL — ^Filing  of  Transcript — Trial  De  Novo. — To  aathor- 
Ize  the  appellate  court  to  consider  a  case  de  novo,  the  statute,  as  it 
stood  when  this  appeal  was  taken,  required  the  certified  transcript 
of  the  evidence  to  be  made  and  filed  within  six  months  from  the  date 
of  the  judgment  appealed  from.     (p.  583.) 

APPEAL — Preparation  of  Transcript. — ^If  a  Party  Postpones 
or  neglects  to  take  his  appeal  and  to  order  his  transcript  until  so 
near  the  expiration  of  the  period  allowed  by  law  that  it  is  physically 
impossible  to  complete  the  record  in  time,  he  does  so  at  his  periL 
and  the  trial  court  may  rightfully  decline  to  enter  an  order  which 
it  knows  the  reporter,  in  the  exercise  of  reasonable  diligence,  cannot 
comply  with.     (p.  584.) 

EESULTINQ  TRUST— Purchase  by  Husband  with  Wife's 
Funds. — Where  a  man  purchased  land  with  his  wife's  money,  took 
the  title  in  his  own  name,  and  assured  her  that  he  had  arranged  his 
affairs  to  protect  her,  she  may  assert  her  rights  in  the  property  after 
his  death.  He  was  in  effect  her  trustee,  and  the  statute  of  limita- 
tions will  not  commence  to  run  until  there  has  been  a  repudiation  of 
the  trust,  nor  does  it  come  within  the  statute  requiring  all  express 
trusts  to  be  proved  by  writing,     (p.  584.) 

ESTATE  OF  DECEDENT— Accounting  for  Rents. — A  widow  in 
possession  of  an  estate  pending  administration  should  account  for  the 
rents  in  the  probate  proceedings,  not  in  a  suit  for  partition,  (p. 
584.) 

PARTITION— Unsettled  Estate  of  Decedent. — The  fact  that 
an  estate  of  a  decedent  is  not  fully  settled  is  no  defense  to  an  action 
of  partition,     (p.  585.) 

PARTITION. — Counsel  Fees  may  be  Taxed  in  partition  pro- 
ceedings when  there  is  no  dispute  as  to  the  ownership  of  the  prop- 
erty and  the  respective  shares  to  which  the  parties  are  entitled, 
although  other  matters  are  litigated,     (p.  585.) 

• 
John  L.  Benhow,  for  the  appellants. 

Herminghausen  &  Herminghausen,  for  the  appellee. 

''01  WEAVER,  J.  Daniel  D.  Smith  died  intestate  January 
5,  1902,  seised  of  certain  real  estate  in  Lee  county,  Iowa.  He 
left  surviving  him  a  widow,  who  is  the  plaintiff  in  this  case. 
He  was  childless  and  his  only  heirs  are  certain  collateral  rela- 
tives, who  are  made  defendants  in  the  proceeding.  The  pe- 
tition shows  these  facts  and  avers  that  Smith  died  seised  of  a 
certain  one  hundred  and  twenty  acre  tract  of  land  in  said 
county,  of  which  the  widow  asks  to  be  adjudged  the  owner  of 
an  individual  one-half,  and  that  partition  be  adjudged  accord- 
ingly. The  action  was  begun  within  one  year  after  the  death 
of  Smith,  but  the  petition  avers  that  his  estate  is  solvent,  and 
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there  will  be  no  occasion  to  resort  to  the  land  for  the  pajnment 
of  claims.  Upon  motion  of  the  defendants,  plaintiff  amended 
her  petition  to  include  a  statement  of  the  rents  and  income  re- 
ceived by  her  from  the  land  in  question  and  disbursements 
made  by  her  on  account  thereof.  She  further  avers  that  her 
husband  in  his  lifetime,  having  in  his  possession  moneys  and 
credits  belonging  to  her,  used  the  same  without  her  consent 
and  over  her  protest  to  build  a  barn  and  make  other  improve- 
ments on  said  land,  assuring  her  that  he  had  so  arranged  his 
affairs  that  the  land  would  become  hers  in  the  event  of  his 
death  and  upon  this  showing  she  asks  that  she  be  decreed  to 
have  an  equitable  interest  in,  or  lien  upon,  said  land  for  the 
moneys  so  appropriated  by  her  husband  to  the  amount  of  nine 
hundred  dollars. 

"^^^  The  defendants  answered  in  denial,  and  thereafter,  by 
way  of  cross-petition,  allege  that,  in  addition  to  the  land  al- 
ready mentioned,  Daniel  D.  Smith  died  seised  of  a  certain  lot 
in  Fort  Madison,  Iowa,  of  which  they  demand  partition,  and  an 
accounting  of  rents  and  profits. 

Answering  the  cross-petition  the  plaintiff  alleges  that  the  lot 
in  question  was  purchased  with  her  money  and  the  title  there- 
to taken  in  the  name  of  her  husband  without  her  knowledge  or 
consent.  She  further  alleges  that  when  she  learned  that  her 
husband  had  taken  the  title  to  himself  he  explained  that  it 
would  make  no  difference,  as  he  had  so  arranged  his  affairs 
that  all  the  property  should  be  hers  at  his  death  and  that 
proper  papers  had  been  executed  to  secure  this  result  and  upon 
these  averments  she  asks  that  the  title  be  adjudged  to  have 
been  held  by  her  husbacnd  in  trust  for  her  benefit,  and  the  title 
be  now  quieted  in  her.  In  reply  to  this  answer  the  defendants 
aver  that,  plaintiff  having  failed  to  move  in  the  matter  in  the 
lifetime  of  her  husband,  she  is  estopped  from  now  insisting 
upon  her  alleged  title. 

Upon  trial  to  the  court  a  decree  was  entered  adjudging  the 
plaintiff  to  be  the  owner  of  an  undivided  one-half  of  the  one 
hundred  and  twenty  acres  of  land,  and  dismissing  her  claim 
for  a  lien  on  said  land  on  account  of  improvements  thereon 
alleged  to  have  been  made  with  her  money.  As  to  the  lot  in 
Fort  Madison,  the  court  found  for  the  plaintiff  that  she  was 
the  equitable  owner  thereof  and  quieted  her  title  thereto.  By 
a  supplemental  decree  the  prayer  of  the  defendants  for  an  ac- 
counting by  the  plaintiff  was  denied,  because  sn-'h  accounting 
had  already  been  made  by  said  plaintiff  in  her  report  to  the 
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court  as  administratrix  of  her  husband's  estate.  The  costs 
made  on  the  cross-petition  were  taxed  to  the  defendants.  The 
decree  of  partition  was  entered  November  12,  1904,  and,  on 
April  27,  1905,  defendants  applied  to  the  district  court  for  an 
order  requiring  the  shorthand  reporter  to  make  a  complete 
transcript  of  the  record  and  evidence,  and  file  the  same  duly 
"^^^  certified  on  or  before  May  11,  1905.  This  application  was 
resisted  by  the  reporter,  who  made  showing  that,  by  reason  of 
the  shortness  of  the  time  and  prior  official  engagements  which 
he  could  not  properly  postpone,  it  was  not  possible  for  him  to 
furnish  the  transcript  as  demanded.  The  application  was  de- 
nied, and  error  is  assigned  upon  the  ruling.  On  May  9,  1905, 
notices  of  appeal  by  both  plaintiff  and  defendants  were  duly 
served.  On  July  14,  1905,  an  order  was  entered  directing  the 
referees  to  pay  the  costs  incurred  in  the  partition  proceedings 
including  fees  to  plaintiff's  counsel  and  to  the  referee,  to  re- 
tain in  his  hands  subject  to  the  further  order  of  the  court  the 
sum  of  eleven  hundred  dollars  and  to  distribute  the  remainder 
to  the  parties  pro  rata  according  to  their  several  interests  in 
the  property.     From  this  order  defendants  have  also  appealed. 

1.  To  authorize  the  court  to  consider  the  case  de  novo,  our 
statute,  as  it  stood  at  the  time  this  appeal  was  taken,  required 
the  certified  transcript  of  the  evidence  to  be  made  and  filed 
witliin  six  months  from  the  date  of  the  judgment  or  decree 
from  which  the  appeal  was  taken.  This  has  been  so  often  up- 
held that  we  need  not  stop  to  cite  the  numerous  authorities. 
There  is  no  such  certification  in  the  case  before  us,  and  we 
must  assume  that  the  decree  has  sufficient  support  in  the  tes- 
timony. 

Nor  was  there  any  error  under  the  circumstances  in  the 
refusal  of  the  trial  court  to  order  the  reporter  to  make  and 
file  the  transcript  in  the  short  time  demanded  by  appel- 
lants. It  is  true  that  the  statute  provides  for  the  certification 
of  the  record  by  the  judge  and  reporter  "when  demanded 
by  either  party,"  but  it  certainly  cannot  be  rightfully  de- 
manded until  the  transcript  has  been  made,  and  the  tran- 
script certainly  cannot  be  furnished  instanter  upon  u 
party's  application.  The  law  allows  six  months  in  which  an 
appeal  can  be  taken,  thus  affording  ample  opportunity  foi 
parties  and  counsel  to  procure  and  file  "^^^  all  necessary  tran- 
scripts. If  a  party  postpones  or  neglects  to  take  his  appeal 
and  to  order  his  transcript  unlW  so  near  the  expiralion  of 
the  period  that  it  is  physically  impos.sible  to  complete  the 
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record  in  time,  he  does  so  at  his  peril,  and  the  trial  court 
may  rightfully  decline  to  enter  any  order  which  it  knows  that 
the  reporter,  in  the  exercise  of  reasonable  diligence,  cannot 
comply  with.  Such  appears  to  have  been  the  situation  here. 
The  time  for  the  appeal  from  the  decree  was  to  expire  May 
11,  1905.  The  defendants  did  not  appeal  until  May  9,  1905, 
and  their  application  for  an  order  for  transcript  was  not 
made  until  April  27,  1905.  The  reporter  was  busy  with 
other  transcripts  requiring  his  time  and  attention.  The  de- 
mand of  appellants  that  he  should  at  once  produce  their 
transcript  was  unreasonable  and  was  properly  denied.  In 
this  discussion  we  do  not  attempt  to  construe  or  determine 
the  effect  of  the  amendment  to  the  statute  found  in  chapter 
155,  Laws  Thirty-first  General  Assembly,  which  was  enacted 
after  the  time  for  appeal  in  the  instant  case  had  expired. 

2.  We  have,  however,  examined  the  evidence  as  submitted 
in  the  abstracts,  and  are  satisfied  that  the  trial  court  reached 
a  correct  conclusion.  It  clearly  appears  that  the  purchase 
of  the  lot  in  Fort  Madison  was  made  with  plaintiff's  money 
and  under  circumstances  supporting  her  claim  to  its  equitable 
ownership.  It  would  be  unprofitable  to  spend  time  in  dis- 
cussing the  evidence,  but  we  have  to  say  that,  after  giving 
due  consideration  to  all  the  testimony  of  all  the  witnesses 
and  discarding  all  the  admissibility  of  which  is  involved  in 
any  doubt,  we  think  the  plaintiff  entitled  to  the  relief  granted 
her.  Neither  do  we  find  any  laches  on  plaintiff's  part  which 
will  estop  her  from  claiming  her  rights  in  the  premises.  The 
deceased  quieted  her  complaints  by  the  assurance  that  he  had 
arranged  his  affairs  to  protect  her,  and  he  doubtless  intended 
to  do  so.  He  was  in  effect  her  trustee,  and  the  statute  of  limi- 
tations will  not  run  against  the  trust  until  there  ''^^  has  been 
some  denial  or  repudiation  of  it  by  the  trustee.  Nor  does  it 
come  within  the  contemplation  of  the  statute  requiring  all 
express  trusts  to  be  proved  by  writing. 

3.  There  was  no  error  in  the  ruling  of  the  court  which 
relegated  the  matter  of  accounting  for  rents  to  the  settlement 
of  the  accounts  of  the  plaintiff  as  administrator.  In  that 
capacity,  in  the  absence  of  other  heirs,  she  had  the  right  to 
take  possession  of  the  land  and  receive  the  rents  thereof,  and 
the  probate  court  was  the  proper  place  for  her  to  account: 
Code,  sec.  3333.  "Whether,  as  widow  in  possession  pending 
the  assignment  of  dower,  or  as  tenant  in  common  with  the 
heirs,  she  is  chargeable  with  liability  to  make  such  an  ac- 
counting, we  need  not  here  determine. 
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4.  The  fact  that  the  estate  of  the  ancestor  had  not  been  fully 
settled  is  no  defense  to  the  action  of  partition.  No  authority 
is  cited  to  the  effect  that  action  of  partition  will  not  lie  until 
the  estate  of  the  ancestor  is  fully  settled.  In  Minear  v.  Hogg, 
94  Iowa,  641,  63  N.  W.  444,  it  is  suggested  that  during 
the  first  year  of  administration  partition  "cannot  safely  be 
made."  It  was,'  however,  there  distinctly  decided  that  the 
action  need  not  wait  until  the  estate  was  finalfy  settled,  and 
if  the  suggestion  that  partition  cannot  safely  be  made  during 
the  first  year  be  not  obiter  it  at  least  goes  no  further  than 
to  suggest  that  determination  of  a  suit  for  partition  may  well 
be  postponed  until  there  is  some  satisfactory  showing  that 
the  land  will  not  be  required  for  the  payment  of  claims.  In 
the  present  case  the  decree  for  partition  was  not  entered  until 
nearly  three  years  after  the  death  of  the  ancestor,  and  there 
is  no  pretense  that  there  was  at  the  time  any  occasion  to  delay 
the  decree  for  the  purpose  of  settling  the  estate.  The  case 
of  Thomas  v.  Thomas,  73  Iowa,  657,  35  N.  W.  693,  to  which 
we  are  cited,  holds  simply  that  the  widow  cannot  be  com- 
pelled to  elect  between  dower  and  homestead  rights  until  the 
claims  have  been  filed  and  the  real  condition  of  the  estate  is 
ascertained. 

TOO  ipjjg  appellant's  objections  to  the  allowance  of  attorney's 
fees  are  not  well  taken.  We  have  held  that  where  there  is  a 
dispute  as  to  the  ownership  of  the  subject  and  both  parties 
are  represented  by  coiinsel,  attorney's  fees  will  not  be  taxed: 
IMcClain  v.  McClain,  52  Iowa,  272,  3  N.  W.  60;  Duncan  v.  Dun- 
can, 63  Iowa,  150,  18  N.  W.  858 ;  Everett  v.  Croskrey,  101 
Iowa,  17,  69  N.  W.  1125.  In  the  instant  case,  so  far  as  the 
land  wliich  plaintiff  sought  to  have  partitioned  is  concerned, 
there  was  and  is  not  the  slightest  controversy  concerning  its 
ownership  or  the  respective  share  to  which  the  parties  are  en 
titled.  Appellants  appeared  therein,  not  to  contest  the  title 
as  alleged  by  the  appellee,  but  to  introduce  and  litigate  an- 
other claim.  It  follows,  we  think,  that,  as  to  the  partition  of 
this  tract,  there  was  no  error  in  assessing  the  fees  provided 
by  statute. 

Appellants  also  complain  of  the  taxation  of  the  costs  and 
of  other  rulings  in  the  course  of  the  proceedings,  but,  with- 
out attempting  to  consider  them  seriatim,  we  may  say  that  we 
have  examined  the  record  as  to  each  point  made  and  think 
none  of  them  can  be  sustained. 
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5.  Concerning  the  plaintiff's  appeal  it  need  only  be  said 
that  the  issue  discussed  turns  solely  upon  questions  of  fact  on 
which  plaintiff  had  the  burden  of  proof,  and  we  concur  with 
the  conclusion  of  the  trial  court  that  sufficient  showing  was 
not  made  to  entitle  her  to  the  special  lien  demanded. 

The  decree  is,  therefore,  upon  both  appeals,  affirmed. 


A  Trust  "Results,  except  in  those  states  where  the  rule  has  been 
abrogatid  by  statute,  when  one  person  pays  money  for  land,  but  the 
conveyance  is  taken  to  another:  See  Hanrion  v.  Hanrion,  73  Kan.  25, 
117  Am.  St.  Eep.  453;  Leary  v.  Corvin,  181  N.  Y.  222,  106  Am.  St. 
Bep.  542. 

The  Creation  of  Trusts  in  land  by  parol  is  the  subject  of  a  note  to 
Insurance  Co.  v.  Waller,  115  Am.  St.  Eep.  774. 

PARTITION    INVOLVINO    THE    PROPERTY    OF     DECEDENTS 
WHOSE    ESTATES    HAVE   NOT    BEEN    SETTLED    OR   DIS- 
TRIBUTED. 
I.  The  General  Ride,  586. 

II.  Statutes   Withholding  the  Right  XTntil  the   Settlement  of  the 
Estate,  590. 
:III.  Giving  Time  to  Settle  the  Estate,  591. 
IV.  Discretion  of  the  Court  to  Prevent  Injustice  in  the  Application  of 
the  General  Rule,  592. 
V.  Where  Part  Only  of  the  Estate  has  been  Acquired  by  Devise 
or  Descent,  593. 

I.    The  General  Rule. 

Both  at  the  common  law  and  under  the  various  American  statutes 
-controlling  the  descent  and  distribution  of  real  property  and  the 
settlement  of  estates  of  deceased  persons,  such  property,  on  the  death 
.of  the  owner,  instantaneously  vests  in  his  heirs  or  devisees,  and  if 
by  such  vesting  any  of  them  becomes  the  owner  of  an  undivided 
interest  in  any  portion  thereof,  he  falls  within  the  express  lan- 
guage of  the  statutes  declaring  who  are  persons  entitled  to  partition, 
and  his  interest  is  clearly  within  the  designation  of  the  estates  of 
which  partition  can  be  had.  Some,  and  perhaps  a  majority,  of  the 
states  have  by  statute  widely  departed  from  the  common  law  in 
respect  to  the  settlement  and  distribution  of  estates  and  the  methods 
.of  declaring  who  have  succeeded  to  the  interests  of  the  decedents. 
At  the  common  law,  the  title  of  an  heir  or  devisee  was  established 
wherever  it  became  material  by  evidence  competent  and  sufficient  to 
•show  the  decease  of  the  former  owner  and  the  descent  of  the  prop- 
erty to  his  heirs  at  law,  or  that  he  died  testate,  and  if  so,  to  whom 
the  property  passed  by  devise.  The  rights  of  creditors  of  the  estate 
, could  be  enforced  only  by  suits  in  chancery  (Pomeroy's  Equity  Juris- 
prudence, sees.  156,  346,  1152-1154),  and  the  heirs  or  devisees,  if 
it   became   necessary   to   assert   their   claims,   resorted  to   actions   at 
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law.  Under  the  American  statutes,  executors  and  administratorg 
are,  in  some  of  the  states,  given  the  right  to  the  possession  and 
the  rents  of  real  property  during  the  administration,  at  least,  when 
necessary  for  the  purposes  of  such  administration  or  for  the  pay- 
ment of  debts  of  the  decedent,  and  the  persons  who  have  succeeded 
to  the  property,  whether  by  descent  or  devise,  must  be  ascertained 
and  declared,  and  their,  respective  interests  stated  by  the  final  de- 
cree of  distribution  of  the  probate  or  surrogate  court  having  jurisdic- 
tion of  the  estate  of  the  decedent.  Hence,  it  may  happen  that  the 
<;ourt  in  which  the  suit  for  the  partition  of  the  property  is  brought 
may,  equally  with  the  court  in  which  the  settlement  of  his  estate 
is  sought,  be  called  to  determine  whether  he  died  testate  or  intes- 
tate, and  in  the  one  case  who  are  his  devisees,  and  in  the  other  who 
are  his  heirs,  and  in  either  case  what  are  the  respective  moieties  of 
each.  Purthermore,  in  several  of  the  states,  the  court  having  juris- 
diction of  the  estates  of  decedents  may,  after  ascertaining  in  whom 
they  have  vested  either  by  devise  or  descent,  proceed  to  partition 
them  and  to  assign  to  each  heir  or  devisee  in  severalty  an  interest 
corresponding  to  his  share  in  the  estate.  Hence,  the  question  must 
often  arise  whether  these  different  courts,  exercising  independent 
jurisdiction,  may  both  proceed  at  the  same  time,  and  particularly, 
whether  a  court  of  equity  or  of  law  ordinarily  exercising  jurisdic- 
tion over  the  subject  of  partition  may  proceed  to  consider  and  deter- 
mine the  title  when  it  is  based  on  descent  or  devise,  and  the  question 
-of  who  is  entitled  to  it  has  not  yet  been  determined  by  the  court 
having  jurisdiction  of  the  estate  of  the  decedent  by  devise  or  descent 
from  whom  it  is  claimed  an  interest  has  been  acquired.  Further- 
more, though  there  may  be  no  doubt  of  the  devise  or  descent,  the 
estate  may  still  be  subject  to  the  claims  of  the  creditors  for  the  en- 
forcement of  which  the  probate,  surrogate,  or  like  courts  may  have 
plenary  authority,  in  the  exercise  of  which,  by  orders  of  sale,  the  title 
may  be  transferred  to  a  purchaser  having  and  acquiring  no  interest 
either  as  heir  or  devisee.  These  considerations,  in  our  judgment, 
should  have  been  held  to  work  an  implied  temporary  withdrawal 
from  the  courts  of  general  jurisdiction  over  the  subject  of  partition 
the  authority  to  exercise  the  jurisdiction  when,  if  exercised,  it  must 
conflict  with  jurisdiction  granted  by  valid  laws  on  courts  of  probate 
and  other  courts  of  similar  jurisdiction.  Such,  it  must  be  confessed, 
is  not  the  conclusion  reached  by  a  great  majority  of  the  courts  con- 
sidering and  determining  the  question:  Hall  v.  Gabbert,  213  111.  208, 
72  N.  E.  806;  Watke  v.  Stine,  214  111.  563,  73  N.  E.  793;  Smith  v. 
Smith,  132  Iowa,  700,  ante,  p.  581,  109  N.  W.  191;  Kaynsford  v. 
Holman,  68  Kan.  813,  74  Pac.  1128;  O'Keefo  v.  Bchrens,  73  Kan. 
469,  85  Pac.  555,  8  L.  R.  A.,  N.  S.,  354;  \Vise  v.  Wolfe,  27  Ky.  Law 
Rep.  610,  85  S.  W.  1191;  Longley  v.  Longlcy,  92  Me.  395,  42  Atl.  798; 
O'Brien  v.  Mahoncy,  179  Mass.  200,  88  Am.  St.  Rep.  371,  60  N.  E. 
493;   Vanipuu  v.  Campau,  19  Mich.   116;   Garrett  v.  Colvin,  77  Miss. 
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408,  26  South.  983;  Chrisman  v.  Divinia,  141  Mo.  122,  41  S.  W.  920; 
Robertson  v.  Brown,  187  Mo.  452,  106  Am.  St.  Rep.  485,  86  S.  W. 
187;  Kelly  v.  Kelly,  41  N.  H.  501;  Simpson  v.  Straughan  (N.  J.),  19 
Atl.  667;  Hayden  v.  Sugden,  48  Misc.  Rep.  108,  96  N.  Y.  Supp.  681; 
Reubel  v.  Reubel,  47  Misc.  Rep.  474,  95  N.  Y.  Supp.  966;  Reifsnyder's 
Estate,  214  Pa.  637,  63  AtL  1075;  Hinman  v.  Hinman,  126  Wis.  191, 
105  N.  W.  788. 

Thus,  in  Hall  v.  Gabbert,  213  111.  208,  72  N.  E.  806,  the  court 
said:  "The  parties  in  interest  are  adults.  The  right  to  partition  is 
fixed  by  statute,  and  where  the  rights  of  infants  or  minors  are  not 
involved,  the  court  may  not  refuse  to  declare  the  rights  of  the  par- 
ties claiming  to  be  owners  of  the  land,  and  decree  partition  among 
them  according  to  their  rights.  The  appellant  denies  and  contests 
the  right  and  claim  of  the  appellee  to  heirship.  He  urges  her  il- 
legitimate birth,  and  denies  that  she  had  been  legitimated  within  the 
requirements  of  our  law.  She  was  not  shown  on  the  files  of  the 
estate  as  an  heir,  and  it  was  proper  that  she  should  speedily  bring 
and  prosecute  her  suit,  which  would  fix  her  rights.  While  the  prac- 
tice is  not  approved  or  commended  of  making  actual  partition  or 
sale  under  such  proceeding  prior  to  the  settlement  of  estate*,  we 
are  not  prepared  to  hold,  under  our  statute,  that  a  decree  for  either 
is  reversible  error.  The  creditor  cannot  be  injured  thereby,  for  if 
actual  partition  is  had,  the  lands  are  stUl  subject  to  sale,  and  if  a  sale 
in  partition  is  had,  the  purchaser  likewise  takes  subject  to  the 
charge  of  the  debts  of  the  ancestor,  and  the  rule  of  caveat  emptor 
applies.  If  the  owners  of  these  lands  could  agree  and  should  make 
partition  among  themselves,  no  one  would  question  that  it  would 
be  a  good  and  valid  partition,  non  constat  the  estate  of  the  ancestor 
is  unsettled.  The  statute  points  out  when  partition  may  be  had,  and 
the  contents  of  the  bill  or  petition,  so  far  as  the  legislature  deemed 
the  same  essential,  are  prescribed.  -Section  1  of  chapter  106  ex- 
pressly confers  the  right  upon  those  who  have  derived  their  title  by 
descent.  They  can  only  act  where  the  ancestor  dies  intestate  and  the 
title  passes  by  operation  of  law.  If  it  had  been  the  legislative  in- 
tent that  the  right  should  only  be  exercised  by  those  who  derive  title 
by  descent  after  the  period  allowed  by  law  for  the  filing  of  claims 
against  the  estate  of  the  ancestor,  that  intention  would  have  been 
manifested  in  some  manner  or  by  some  language  contained  in  the 
statute.  Nothing  of  the  kind  appears,  and  we  can  find  no  warrant 
for  the  court  reading  into  the  statute  additional  requirements.  Many 
of  the  states  have  by  statute  prohibited  the  institution  of  a  pro- 
ceeding for  partition  before  the  expiration  of  the  time  within  which 
the  estate  of  the  decedent  should  be  settled.  Not  so  in  this  state. 
Appellant  and  an  appellee  are  the  owners  of  the  land  charged  with 
the  payment  of  the  debts  of  the  ancestor  and  the  widow's  rights. 
As  owners  they  are  entitled  to  the  beneficial  use  of  it.  If  one  shall 
chance  to  be  in  exclusive  possession  at  the  death  of  the  ancestor  and 
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deny  the  right  of  the  other,  it  would  seem  a  harsh  rule,  in  the  ab- 
sence of  some  positive  requirement  of  law,  to  say  his  right  should 
be  postponed  until  the  settlement  of  the  estate." 

So,  considering  the  question  whether  an  heir  seeking  partition  must 
show  that  the  property  was  not  liable  to  be  taken  for  the  ancestor's 
debts,  the  court  said:  "Immediately  upon  the  death  of  th'e  ancestor, 
title  to  his  real  estate  descends  to  his  heirs,  subject  only  to  appro- 
priation for  the  payment  of  debts.  They  are  entitled  to  possession, 
and  may  require  partition  at  once.  Letters  of  administration  may 
not  be  taken  out  for  a  long  period  of  time,  or  not  at  all.  Much  time 
may  elapse  before  claims  are  presented  or  established,  or  before  it 
may  be  known  that  the  personal  assets  are  insuflficient.  During  such 
periods  they  are  entitled  to  the  separate  enjoyment  of  their  several 
portions  of  the  estate,  and  may  proceed  to  enforce  their  rights  un- 
less some  special  state  of  facts  should  make  it  unjust  or  improper 
that  they  should  do  so.  General  creditors  are  not  proper  parties  to 
partition  proceedings  at  all,  and  the  administrator  should  not  be 
joined  unless  under  exceptional  circumstances.  If,  after  partition, 
the  administrator  should  require  the  land,  or  some  portion  of  it,  for 
the  payment  of  debts,  it  may  then  be  sold.  Therefore,  it  was  not 
necessary  that  the  heirs,  as  a  condition  of  recovery,  should  either 
plead  or  prove  that  the  decedent's  estate  had  been  settled,  or  that 
no  debts  existed  for  the  payment  of  which  the  land  might  after- 
ward be  appropriated":  O'Keefe  v.  Behrens,  73  Kan.  469,  88  Pac.  555, 
8  L.  B.  A.,  N.  S.,  354. 

The  rule  so  referred  to  and  the  methods  of  averting  the  evil  con- 
sequences likely  to  arise  from  its  application  were  thus  stated  in 
O'Brien  v.  Mahoney,  179  Mass.  200,  88  Am.  St.  Eep.  371,  60  N.  E. 
493:  "Upon  the  death  of  the  intestate,  the  land  in  question  went  to 
his  heirs,  the  petitioner  and  the  respondent  as  tenants  in  common. 
If  needed,  a  part  or  the  whole  of  it  may  be  sold  by  the  adminis- 
trator for  the  payment  of  claims  against  the  estate,  but  until  so 
sold,  the  title  is  in  the  heirs.  It  is  not  suggested  that  it  cannot 
be  physically  divided  so  that  each  tenant  can  hold  in  severalty.  It 
may  be  that  hereafter  the  land,  or  some  part  of  it,  may  be  sold  for 
the  payment  of  debts,  but  it  is  not  certain  that  any  of  it  will  be, 
or  that,  if  any  is  sold,  the  equality  of  the  partition  will  bo  sub- 
stantially disturbed.  Indeed,  if  there  be  a  partition,  and  a  sale  af- 
terward is  necessary,  it  ia  within  the  power  of  the  probate  court  to 
see  to  it  that  the  land  selected  for  sale  be  such  that  the  equality  be 
not  disturbed.  To  say  that  there  shall  be  no  partition  until  it  is  ap- 
parent that  neither  of  the  parties  can  be  evicted  by  any  sale  of  the 
administrator  is  to  say  that,  in  cases  where  any  part  of  the  land 
may  be  needed  for  the  debts,  the  heirs  shall  be  deprived  of  a  right 
to  partition,  as  to  any  of  it,  and  cannot  have  the  consolation  of  in- 
dividual ownership  during  the  little  time  th»"  law  casts  the  title  upon 
them.     The   litigation   over   this   account   of    the   administrator   may 
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extend  for  years,  and  meanwhile  upon  this  theory  the  petitioner 
must  endure  the  inconveniences  of  common  ownership.  Nor  can  any 
injustice  be  done  to  the  parties.  In  case  of  any  eviction  by  sale 
after  the  partition,  the  evicted  party  is  not  without  remedy.  Such 
eviction  would  be  by  a  title  a  little  older  and  better  than  that  of 
the  parties  to  the  partition,  and  would  come  within  the  terms  of 
Public  Statutes,  chapter  178,  section  43.  It  is  true  that  this  section 
as  originally  enacted  was  made  applicable  only  to  partition  by  pro- 
ceedings in  the  common-law  courts,  but  it  was  simply  declaratory  of 
the  common  law." 

The  application  of  the  general  rule  hereinbefore  stated  cannot 
be  avoided  by  proving  that  the  party  whose  right  is  contested  claims 
under  a  will  which  is  still  subject  to  be  contested  and  its  probate  set 
aside:  Eobertson  v.  Brown,  187  Mo.  452,  106  Am.  St.  Eep.  485,  86 
S.  W.  187;  nor  that  the  executor  has,  by  direction  of  the  probate  court, 
been  ordered  to  take  possession  of  the  property  and  that  it  remains 
in  his  possession  or  that  of  his  lessee:  O'Brien  v.  Ash,  169  Mo.  283, 
69  S.  W.  8;  nor  that  an  application  for  the  sale  of  the  property  is 
pending  and  undetermined  in  the  probate  court:  Beubel  v.  Eeubel,  47 
Misc.  Eep.  474,  95  N.  Y.  Supp.  966. 

IL    Statutes  Withholding  the  Eight  Until  the  Settlement  of  the*  Es- 
tate. 

By  a  provision  of  the  Eevision  of  Connecticut  of  1875,  of  the  title 
"partition,"  it  is  provided  "that  no  application  for  the  partition 
or  sale  of  any  part  of  any  estate,  pending  for  settlement,  shall  be 
made  until  after  the  settlement  of  the  administration  account,  and 
the  settlement  of  such  estate,"  and  the  court  expressed  the  opinion 
that  such  would  be  the  law  independently  of  the  statute:  Beecher  v. 
Beecher,  43  Conn.  556.  In  Iowa,  apparently  uninfluenced  by  any 
statute,  the  court  was  inclined  to  the  view  that,  as  the  heirs  take 
the  land  subject  to  the  debts  of  their  ancestor,  which  can  be  enforced 
by  proceedings  in  the  probate  court,  and  as  the  interest  of  the  heirs 
cannot  be  determined  until  the  extent  of  the  indebtedness  is  known, 
and  until  it  is  further  determined  just  what  land  or  what  interest 
therein  is  subject  to  partition,  lands  could  not  be  partitioned  until 
it  was  determined  what  interests  the  heirs  had  in  them,  nor  just 
what  lands  were  subject  to  partition:  Thomas  v.  Thomas,  73  Iowa, 
657,  35  N.  W.  693;  but  this  case  is  explained,  if  not  overruled,  by 
the  decision  in  the  principal  case  (ante,  p.  581),  In  Louisiana,  the 
heirs  of  a  decedent  appear  not  to  be  entitled  to  partition  until  after 
the  close  of  the  administration  of  the  estate,  though  a  judgment  has 
been  entered  therein  ordering  them  to  be  put  in  possession:  Succession 
of  Landry,  17  La.  193,  41  South.  490.  By  the  Eevised  Statutes  of 
Missouri,  1899,  section  4394,  it  is  provided  that  if  lands  are  de- 
scended to  any  parties,  and  the  court  is  not  satisfied  that  the  estate 
from  which  such  lands  were  descended  has  been  finally  settled  and 
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all  claims  against  it  discharged,  or  that  the  personal  property  or 
real  property  not  already  partitioned  belonging  to  the  estate  is  more 
than  sufficient  to  pay  all  claims  and  demands  against  the  same,  the 
order  of  distribution  shall  not  apply  to  or  take  effect  upon  any  of 
the  lands  allotted  or  adjudged  to  the  parties  whose  interests  shall 
have  so  descended  until  such  estate  shall  have  been  finally  settled 
and  all  claims  against  it  discharged.  Under  this  statute,  however, 
it  is  necessary,  to  defeat  a  partition,  to  show  that  there  are  debts 
outstanding  against  the  estate  of  the  decedent,  where  it  further  ap- 
pears that  he  has  been  dead  sixteen  years,  and  that  no  creditor  has- 
sought  to  administer  upon  his  estate:  Chapman  v.  Kullman,  191  Mo, 
237,  89  S.  W.  924.  A  statute  substantially  similar  to  that  of  MiS' 
souri  exists  in  Nebraska:  Schick  v.  Whitcomb,  68  Neb.  784,  94  N, 
W.  1023.  Under  the  statutes  of  Nebraska,  the  probate  court,  dur- 
ing the  administration  of  an  estate,  may  make  an  allowance  for 
the  necessary  expenses  of  the  support  of  the  children  of  the  de- 
ceased under  seven  years  of  age,  and  it  is  the  duty  of  the  executor 
or  administrator  to  retain  in  his  hands  sufficient  estate  for  that  pur- 
pose, and  the  court  is  not  permitted  to  assign  any  estate  to  the 
heirs  or  devisees  until  after  the  payment  of  the  debts,  funeral  charges 
and  expenses  of  administration,  and  after  the  discharge  of  the  allow- 
ance made  for  the  support  of  the  children  and  the  assignment  to  the 
tvidow  of  her  dower  and  her  share  in  the  personal  estate.  Therefore, 
it  has  been  held  that  an  action  in  that  state  cannot  be  maintained 
unless  it  appears  that  the  debts,  allowances  and  expenses  against  the 
estate  have  been  paid  or  provided  for,  or  the  plaintiff  has  given  bonds 
to  secure  the  payment  of  the  same:  Alexander  v.  Alexander,  26  Neb. 
68,  41  N.  W.  1065.  Partition  was  also  denied  for  want  of  settle- 
ment of  the  estate,  and  no  particular  statute  was  cited  by  the  court, 
in  Adams  v.  Beideman,  33  N.  J.  Eq.  77,  and  Williams  v.  Mallory,  33 
S.  C.  601,  11  S.  E.  1068. 

m.  Oiving  Time  to  Settle  the  Estate. 
Sometimes,  and  apparently  without  any  statute  so  directing,  it  has 
been  held  that  proceedings  to  partition  the  property  of  a  decedent 
cannot  be  maintained  until  the  lapse  of  the  time  within  which  the 
executor  or  administrator  must  settle  the  estate  and  the  creditors 
must  present  their  claims  against  it:  Keim's  Estate,  201  Pa.  609, 
51  Atl.  337.  Hence,  the  supreme  court  of  South  Carolina  said:  "Now, 
while  we  are  not  aware  of  any  statute,  or  any  decision  of  a  court  of 
last  resort,  which  forbids  the  bringing  of  an  action  for  partition 
before  the  expiration  of  twelve  months  from  the  death  of  the  in- 
testate, yet,  as  we  understand  it,  it  was  a  settled  rule  of  practice 
observed  by  the  former  chancellors,"  not  to  entertain  a  bill  for  par- 
tition until  after  the  expiration  of  twelve  months  from  the  death  of 
the  intestate,  for  at  least  two  very  good  re.asons:  1.  Becaiiso,  as  has 
been  said  above,  the  administrator  is  allowed  twelve  months  within 


592  American  State  Reports,  Vol.  119.  [Iowa, 

which  to  ascertain  whether  there  are  any  debts  due,  and  until  that 
period  has  expired,  the  court  cannot  know  legally,  or  with  any  cer- 
tainty, whether  there  are  debts;  and  surely  it  would  be  wrong  to 
partition  the  estate  of  the  intestate  before  it  had  been  ascertained 
whether  there  are  debts  due,  and  provision  made  for  their  payment; 
2.  Such  a  practice  would  tend  to  defeat  the  rights  of  innocent  cred- 
itors of  the  inteatate,  for  it  has  been  held  that  a  creditor  cannot 
subject  the  lands  of  his  intestate  to  the  payment  of  his  debt,  where 
such  lands  have  gone  into  the  actual  and  exclusive  possession  of  the 
heirs  before  the  creditor  has  commenced  his  action  for  the  recovery 
of  debts,  either  by  partition  or  otherwise:  Huggins  v.  Oliver,  21  S. 
C.  147;  and  if  the  lands  have  been  soid  before  action  brought  by  the 
creditor,  the  statute  3  and  4  Wm.  and  M.  would  forbid  his  subjecting 
the  lands,  in  the  hands  of  the  purchaser,  to  the  payment  of  his  debt. 
Now,  as  section  2322,  Revised  Statutes,  forbids  a  creditor  from 
commencing  an  action  against  the  administrator  for  the  recovery  of 
any  debt  due  by  the  intestate  until  after  the  expiration  of  twelve 
months  from  the  grant  of  administration,  it  is  obvious  that  if  an  ac- 
tion for  partition  should  be  entertained  before  the  expiration  of  the 
twelve  months,  the  rights  of  creditors  might  and  probably  would  be 
defeated.  The  only  instances,  so  far  as  we  are  informed,  in  which 
this  salutary  rule  of  practice  has  been  disregarded  are  the  cases  of 
Pearson  v.  Carlton,  18  S.  C.  47,  and  Williams  v.  Mallory,  33  S.  C. 
601,  more  fully  reported  in  11  S.  E.  1068,  and  the  confusion,  delay, 
and  necessary  expense  which  resulted  in  those  cases,  from  a  disregard 
of  this  salutary  rule,  afford  ample  illustrations  of  its  wisdom":  Ex 
parte  Worley,  49  S.  C.  41,  26  S.  E.  949. 

rv.  Discretion  of  the  Court  to  Prevent  Injustice  in  the  Application 
of  the  General  Bule. 
Though  the  right  to  commence  and  maintain  suits  for  partition 
is  sustained,  notwithstanding  the  jurisdiction  of  probate  and  other 
courts  to  settle  and  distribute  the  estates  of  decedents  through  which 
the  title  to  the  property  in  question  was  derived,  courts  generally, 
and  perhaps  universally,  seek  to  adopt  such  precautionary  measures 
as  sefem  most  likely  to  prevent  the  sacrifice  of  the  interests  of  par- 
ties not  before  the  court,  or  whether  before  the  court  or  not,  who 
may  acquire  rights  under  the  further  orders  or  decrees  of  the  probate 
court  having  jurisdiction.  Where  the  sale  of  the  property  is  ordered, 
this  is  accomplished  by  keeping  the  proceeds  within  the  control  of 
the  court  or  otherwise  in  such  a  condition  that  they  may  be  applied 
to  the  extinction  of  liabilities  against  the  property,  such  as  the  debts 
of  the  decedent  or  the  charges  of  administration  or  legacies  charge- 
able against  such  property:  Hall  v.  Gabbert,  213  111.  208,  72  N.  E. 
806;  Watke  v.  Stin^,  214  111.  563,  73  N.  E.  793;  Wise  v.  Wolfe,  27 
Ky.  Law  Rep.  610,  85  S.  W.  1191;  In  re  Dusenberry's  Estate,  34 
Misc.  Rep.  666,  70  N.  Y.  Supp.  725;  .Touffret  v.  Loppin,  20  App.  Div. 
455,  46  N.  Y.  Supp.  810.     In  Nebraska,  an  heir  or  devisee  is  entitled 
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to  partition  only  when  he  shows  that  the,  charges  against  the  estate 
have  been  paid,  or  that  there  is  sufficient  personal  estate  in  the  hands 
of  the  executor  or  administrator  to  pay  them,  or  that  the  person 
seeking  partition  has  given  a  proper  and  sufficient  bond  for  the  pay- 
ment of  such  charges:  Eeckeway  v,  Waltemarth,  28  Neb.  492,  44  N. 
W.  659;  Schick  v.  Whitcomb,  68  Neb.  784,  92  N.  W.  1023;  and  sub- 
stantially the  same  rule  applies  in  Texas:  Hyatt  v.  Venters,  41  Tex. 
285;  Moore  v.  Moore  (Tex.  Civ.  App.),  31  S.  W.  532.  Probably  the 
best  method  of  procedure  in  the  absence  of  a  statute  controlling  the 
action  of  the  court,  where  it  is  that  an  action  or  suit  for  partition 
ought  not  to  proceed  because  of  the  pendency  of  proceedings  in  the 
administration  of  the  estate  of  a  decedent,  is  for  the  court  to  con- 
sider and  determine  whether  the  claim  is  well  founded,  and  if  so, 
while  entertaining  the  suit  and  affirming  its  jurisdiction  therein,  still 
to  stay  or  delay  the  proceeding  until  the  question  can  be  determined 
in  the  probate  or  other  court  having  jurisdiction  of  the  estate  of  the 
decedent:  Snyder  v.  Snyder,  75  Iowa,  255,  39  N.  W.  297;  Clarity 
V,  Sheridan,  91  Iowa,  304,  59  N.  W,  52;  Garrison  v.  Cox,  99  N.  C. 
478,  6  S.  E.  124;  Hendry  v.  Hollingdrake,  16  R.  I.  477,  17  Atl.  50; 
Trowbridge  v.  Caulkins,  17  E.  I.  580,  23  Atl.  1102. 

V.  Where  a  Part  Only  of  the  Estate  has  been  Acquired  by  Devise 
or  Descent,  as  where  one  of  several  cotenants  dies,  there  can  be  no 
serious  doubt  that  such  death  neither  terminates  nor  suspends  the  right 
of  the  surviving  cotenants,  or  of  any  of  them,  to  compel  partition. 
In  such  a  case,  however,  the  court  in  partition  will  seek  to  avoid  tak- 
ing any  action  which  will  annul  or  embarrass  such  orders  as  may 
thereafter  be  made  by  court  having  jurisdiction  of  the  estate  of  the 
decedent.  If  the  whole  property  is  directed  to  be  sold,  the  court 
may,  having  first  declared  the  share  belonging  to  such  decedent,  and 
declared  that  it  belongs  to  those  who  are  entitled  to  the  real  estate 
of  which  he  died  seised,  leave  their  rights  to  be  determined  by  the 
court  having  jurisdiction  of  his  estate:  Grant  y.  Murphy,  116  Cal.  427, 
58  Am.  St.  Rep.  188. 
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KENDIG  V.  MeCALL. 

[133  Iowa,  180,  110  N.  W.  458.] 

EXECUTION  SALES — Right  of  Purchaser  to  Bedeem  from 
Foreclosure. — One  who  has,  within  the  statutory  period  allowed  for 
redemption  from  a  foreclosure  sale,  acquired  the  mortgagor's  title 
by  an  execution  sale,  has  the  same  right  to  redeem  from  the  fore- 
closure which  the  mortgagor  might  have  exercised  had  his  title  not 
been  devested  by  the  intervening  sale  on  execution,     (p.  595.) 

MOBTGAGES — Foreclosure — Redemption — Remedies. — The  stat- 
ute providing  a  summary  method  of  settling  controversies  as  to  the 
right  to  redeem  from  foreclosure  sales,  or  the  amount  to  be  paid,  is 
not  an  exclusive  remedy,  and  one  who  is  entitled  to  redeem  may 
tender  the  amount  necessary  to  make  redemption,  and  if  his  tender 
is  refused,  may  assert  his  right  in  a  court  of  equity  without  filing 
the  affidavit  provided  for  by  such  statute,     (pp.  596,  597.) 

J.  A.  Guiher,  for  the  appellants. 

Steele  &  Robbins  and  G.  H.  Seevers,  for  the  appellee. 

*®*  McCLAIN,  J.  Plaintiff,  having  secured  a  judgment 
against  one  Low,  purchased  the  forty-acre  tract  of  land  i« 
controversy  in  this  case  at  sheriff's  sale  under  his  execution 
against  Low  on  the  second  day  of  January,  1904.  At  this 
time  an  action  against  Low,  brought  by  E.  E.  McCall,  the 
principal  defendant  in  the  present  action,  was  pending,  in 
which  McCall  asked  the  foreclosure  of  a  mortgage  on  the 
same  tract  of  land.  In  this  foreclosure  proceeding  the  pres- 
ent plaintiff,  Kendig,  was  joined  as  defendant.  A  decree 
of  foreclosure  in  McCall 's  action  against  Low  was  entered 
in  February,  1904,  and  on  March  18th  following  the  land  was 
sold  to  McCall  under  special  execution  in  such  foreclosure 
proceeding.  On  February  9,  1905,  Kendig  sought  to  redeem 
from  the  foreclosure  sale  to  McCall,  and  made  further  effort 
to  do  so  on  the  15th  of  March  following,  but  the  clerk  refused 
to  allow  him  to  make  redemption,  and  on  ***2  April  15,  1905, 
a  sheriff's  deed  was  issued  to  McCall  in  pursuance  of  the 
sale  in  foreclosure. 

Two  questions  are  involved  in  this  appeal:  First,  one  of 
fact  as  to  whether  Kendig  took  the  necessary  steps  between 
January  2  and  March  18,  1905,  to  effect  redemption ;  and 
second,  one  of  law,  as  to  whether  plaintiff  was  entitled  to 
make  such  redemption. 

1.  "Without  setting  out  the  evidence  in  detail,  as  to  the  sufiR- 
ciency  of  the  steps  taken  by  plaintiff  to  make  redemption. 
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it  is  sullficient  to  say  that  it  clearly  appears  that  on  February 
9th,  and  again  on  March  15,  1905,  plaintiff  appeared  before 
the  clerk  of  the  conrt  expressing  his  desire  to  make  such  re- 
demption, and  having  the  ability  to  do  so,  and  that  on  each 
occasion  he  was  refused  the  right  on  the  ground  that  he  was 
not  entitled  to  redeem.  There  cannot  be  the  slightest  doubt 
under  the  evidence  that,  if  the  officer  had  on  either  occasion 
conceded  plaintiff's  right  to  make  such  redemption,  it  would 
have  been  effected.  The  clerk  did  not  object  to  the  suffi- 
ciency of  the  tender  or  offer,  but  insisted  that  plaintiff  had 
no  such  right.  If  the  right  to  redeem  is  established,  then 
the  sufficiency  of  the  attempt  to  redeem  was  also  sufficiently 
established,  and  the  trial  court  properly  found  that  plaintiff 
had  done  all  that  was  required  of  him  in  the  way  of  attempt- 
ing to  exercise  his  right. 

2.  The  right  of  plaintiff  to  redeem  is  denied  on  the  ground 
that  he  was  entitled  to  make  redemption  only  as  creditor  un- 
der Code,  section  4046,  within  nine  months  after  the  date 
of  the  foreclosure  sale,  and  although  he  had  taken  a  deed 
under  execution  on  January  2,  1905,  which  was  after  the 
expiration  of  nine  months  and  before  the  expiration  of  one 
year  from  the  date  of  the  foreclosure  sale,  he  was  not  entitled 
to  redeem  under  Code,  section  4045,  providing  that  "the 
debtor  may  redeem  real  property  at  any  time  within  one  year 
from  the  day  of  sale."  The  fundamental  question  involved, 
then,  is  whether,  under  Code,  section  4045,  one  who  has,  with- 
in one  ***^  year  after  the  foreclosure  sale,  acquired  the  debt- 
or's title  by  an  execution  sale  may  assert  the  same  right  to 
redeem  which  the  mortgagor  might  have  exercised  had  his 
title  not  been  devested  by  the  intervening  sale  on  execu- 
tion. This  question  has,  as  we  understand  it,  been  practically 
determined  by  this  court.  We  have  held  that  the  debtor 
may  transfer  his  right  to  redeem  within  one  year  from  an 
execution  sale  so  as  to  authorize  his  grantee  to  make  the 
same  redemption  which  the  debtor  himself  might  have  made: 
Moody  V.  Funk,  82  Iowa,  1,  31  Am.  St.  Rep.  455,  47  N.  W. 
1008;  Harms  v.  Palmer,  73  Iowa,  446,  5  Am.  St.  Rep.  691,  35 
N.  W.  515;  Thayer  v.  Coldren,  57  Iowa,  110,  10  N.  W.  300. 
And  in  Thayer  v.  Coldren,  57  Iowa,  110,  10  N.  W.  300,  it 
was  held  that,  under  section  3102  of  the  Code  of  1873,  slightly 
differing  in  language  from  the  corresponding  provision  in  sec- 
tion 4045  of  the  present  Code,  "the  defendant"  who  was  en- 
titled to  redeem  within  one  year  from  the  date  of  the  sale 
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included  the  person  who  was  the  owner  of  the  land  to  be  re- 
deemed. In  that  case  it  was  said  that,  while  there  was  no  pro- 
vision expressly  authorizing  the  vendee  of  an  execution  de- 
fendant to  redeem  from  a  sheriff's  sale,  such  right  was  se- 
cured to  him  under  the  provision  authorizing  redemption  by 
the  "defendant." 

The  only  question  left  for  determination,  therefore,  is 
whether  one  who  has  acquired  title  from  the  mortgagor  by 
sale  of  the  mortgaged  property  under  a  prior  execution  stands 
in  the  same  position  as  one  who  has  acquired  such  title  by  a 
voluntary  conveyance.  We  see  no  reason  for  a  distinction 
between  a  purchaser  at  a  voluntary  sale  and  one  at  an  invol- 
untary sale.  In  either  case  the  purchaser  acquires  all  the 
rights  of  the  debtor,  and  we  hold  that  the  execution  purchaser 
acquires  the  right  of  his  debtor  to  redeem  from  a  foreclosure 
sale  of  the  property,  and  that  he  may  make  such  redemption 
under  the  provisions  of  Code,  section  4045,  authorizing  the 
debtor  himself  to  redeem  within  one  year.  The  plaintiff  was 
not  obliged  to  content  himself  with  the  right  to  redeem  within 
nine  months  as  a  judgment  creditor,  but  he  might,  if  he  saw 
fit,  wait  until  he  *®*  had  acquired  his  debtor's  complete  title 
by  taking  a  sheriff's  deed  within  the  year  allowed  to  his 
debtor  to  redeem  from  the  foreclosure  sale,  and  then  exer- 
cised the  absolute  and  unqualified  right  of  redemption  which 
his  debtor  would  otherwise  have  had.  In  effect,  the  contro- 
versy is  simply  as  to  which  creditor  shall  have  the  property 
on  paying  off  the  claims  of  the  other  in  the  event  that  the 
debtor  himself  does  not  exercise  the  right  of  redemption.  Af- 
ter January  2,  1905,  McCall  had  no  right  to  redeem  from 
Kendig,  for  Kendig's  execution  sale  had  matured,  and  he  was 
entitled  to,  and  had  received,  a  deed,  and  we  see  no  reason 
why,  under  this  deed  conveying  to  him  the  entire  right  in  the 
property  of  his  debtor,  he  should  not,  as  against  the  foreclos- 
ing creditor  whose  sale  had  not  yet  matured  into  a  right  to 
a  deed,  exercise  the  right  of  redemption  which  the  debtor 
would  otherwise  have  had. 

3.  It  is  contended,  however,  for  the  appellant  that,  as 
appellee's  right  to  redeem  was  contested  by  the  clerk  acting 
under  the  instructions  of  appellant,  the  appellee  should  have 
proceeded  under  the  provisions  of  Code,  section  4057,  to  have 
such  contest  determined  by  filing  an  affidavit  in  connection 
with  his  tender  of  the  amount  necessary  to  make  redemp- 
tion.    This  is  what  the  clerk  insisted  that  the  appellee  should 
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do,  and  it  was  on  the  ground  of  appellee's  refusal  to  make 
such  affidavit  that  the  clerk  refused  to  receive  and  receipt 
for  the  amount  tendered  in  redemption.  This  statutory  pro- 
vision first  appears  in  the  Code  of  1897,  and,  as  indicated  by 
the  code  commissioners  in  their  report,  was  inserted  for  the 
purpose  of  providing  **a  method  of  settling  controversies  as 
to  the  right  to  redeem,  or  the  amount  to  be  paid."  But 
there  is  nothing  in  the  language  of  the  section  itself,  nor  in 
the  explanation  given  by  the  code  commissioners  to  indicate 
that  the  remedy  provided  in  that  section  was  intended  to  be 
exclusive  of  the  remedy  previously  existing  under  which  the 
person  entitled  to  redeem  might  tender  the  amount  necessary 
**'**  to  make  such  redemption  and  then  assert  his  right  in 
court  by  proper  proceeding.  Without  regard  to  the  provision 
of  Code,  section  4057,  the  appellee  was  unquestionably  entitled 
to  make  his  tender,  and,  if  it  was  refused,  to  proceed  as  he 
did  in  equity  to  have  the  deed  which  had  been  wrongfully 
made  set  aside  and  his  statutory  right  of  redemption  secured 
to  him.  We  think  the  only  object  and  effect  of  Code,  section 
4057,  is  to  enable  the  person  desiring  to  redeem  to  test  his 
right  in  a  summary  way,  so  that  it  may,  if  passible,  be 
established  before  the  time  for  redemption  has  expired,  and 
this  would  often  be  a  valuable  privilege,  for  it  might  enable 
him  to  ascertain  in  what  respect  his  effort  to  redeem  was 
insufficient,  but,  if  he  sees  fit  to  assert  his  right  in  a  proper 
manner,  and  is  subsequently  able  to  show  that  he  did,  within 
the  proper  time,  make  a  sufficient  tender,  we  see  no  reason 
why  he  should  not  have  relief  in  a  court  of  equity  against 
the  denial  of  the  right  which  has  been  admittedly  asserted. 
We  reach  the  conclusion,  therefore,  that  appellee's  refusal 
to  file  an  affidavit  such  as  is  contemplated  by  Code,  section 
4057,  in  connection  with  the  tender  of  the  amount  necessary 
to  redeem  did  not  defeat  the  appellee's  right  to  relief  in  this 
action. 

The  decree  of  the  lower  court  was  thecefore  correct,  and  it  is 
affirmed. 


On  Who  may  Bcdecm  from  a  Foreclosure  Sale,  see  tbe  note  to 
Horn  V.  Indianapolis  Nat.  Bank,  21  Am.  St.  Rep.  245.  That  a  judg- 
ment creditor  of  the  mortgagor  may  redeem,  see  People  v.  Bowman, 
181  111.  421,  72  Am.  St.  Rep.  265;  Preston-Parton  Mill  Co.  v.  Horton, 
22  Wash.  236,  79  Am.  St.  Rep.  928;  and  that  a  junior  mortgagee  may 
redeem  from  a  senior  encumbrauce,  see  Threefoot  v.  Uillman,  130 
Ala.  2U,  89  Am.  St.  £ep.  39. 


598  American  State  Reports,  Vol.  119.  [Iowa, 


McCLURE  V.  GREAT  WESTERN  ACCIDENT  ASSN. 

[133  Iowa,  224,  110  N.  W.  466.] 

INSUEANCE,  ACCIDENT— Eoadbed  of  Eailroad.— A  provi- 
sion of  an  accident  insurance  policy  exempting  the  insurer  from  lia- 
bility when  the  injury  is  received  while  the  assured  is  on  the  roadbec' 
of  a  railroad  company,  applies  where  he  is  injured  while  walking 
between  the  double  tracks  of  a  railroad  used  for  running  trains  in 
opposite  directions,  the  rails  being  ten  feet  apart  on  the  inside  of  the 
tracks,  and  the  distance  between  passing  engines  being  four  feot. 
(p.  603.) 

Bailey  &  Stipp,  for  the  appellant. 
W.  B.  Barger,  for  the  appellee. 

*^  BISHOP,  J.  The  defendant,  as  its  name  implies,  is  a 
corporation  doing  an  accident  insurance  buisness.  The  plain- 
tiff, a  real  estate  broker  and  a  policy-holder  in  said  associa- 
tion, met  with  an  accident  in  June,  1904,  resulting  in  a  total 
permanent  disability.  He  made  claim  for  the  sum  of  twelve 
hundred  and  fifty  dollars,  the  full  sum  provided  in  the  policy 
to  be  paid  in  case  of  total  disability;  and,  payment  being 
refused,  he  brought  this  action  to  recover. 

Several  defenses  are  pleaded,  but  the  one  upon  which 
reliance  is  principally  placed  is  based  on  a  provision  of  the 
policy,  in  substance,  that  the  injuries  insured  against  shall 
not  include  those  received  while  the  assured  is  on  the  roadbed 
of  any  railroad  company,  except  while  crossing  at  a  public 
highway,  but  that  in  such  case  the  liability  of  the  association 
shall  not  exceed  one  hundred  and  twenty-five  dollars  for  total 
disability.  The  court  refused  requests  for  instructions  pre- 
sented by  defendant  limiting  the  right  of  recovery  on  the 
policy  to  the  sum  of  one  hundred  and  twenty-five  dollars, 
and  submitted  the  question  to  the  jury  as  to  whether  at  tht 
time  of  the  accident  plaintiff  was  on  the  roadbed  of  a  railroad 
^^^  company.  Appellant  contends  that  here  was  error,  and 
in  view  of  the  record  we  think  the  contention  must  be  sus- 
tained. In  his  petition  plaintiff  states  the  circumstances  of 
his  accident  to  be  that  while  on  his  way  to  the  railroad 
depot  in  Chariton,  this  state,  he  was  overtaken  by  a  railway 
train,  and  was  struck  by  the  pilot  of  the  engine  drawing  such 
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train  and  thus  injured.  The  written  notice  of  accident  given 
by  plaintiff  to  the  defendant  association,  and  the  proofs  of 
loss  or  injury  made  by  him  as  required  by  the  terms  of  the 
policy,  were  attached  to  the  petition  by  copy,  and  made  a  part 
thereof,  and  were  also  introduced  by  plaintiff  in  evidence.  In 
each  thereof  it  is  stated  in  explicit  terms  that  plaintiff  was 
injured  while  walking  on  a  railroad  track,  and  by  being  struck 
in  the  back  by  a  locomotive  engine.  As  a  witness,  plaintiff 
testified  that  he  started  for  the  depot  to  mail  some  letters. 
"I  went  along  the  street  past  the  Bates  House,  and  then  north 
along  the  path  on  the  railroad  right  of  way.  I  was  in  a  hurry 
;)nd  took  that  way  as  I  had  often  done.  I  left  the  sidewalk 
and  took  the  path  between  the  tracks,  and  after  I  had  gone 
vsome  distance  I  saw  a  fast  freight  train  coming  down  the 
track  from  the  north.  There  was  a  cloud  of  dust  and  smoke 
and  steam,  and  I  remember  an  effort  to  get  away  from  it,  and 
everything  then  was  a  blank."  Other  witnesses  testified  that 
at  the  place  of  the  accident  the  railroad  is  double  tracked, 
and  that  the  distance  between  the  tracks  was  about  ten  feet; 
that  such  intervening  space  was  ballasted  to  correspond  with 
the  tracks,  and  covered  with  cinders.  Whether  there  were 
eye-witnesses  to  the  accident  does  not  appear,  but  it  would 
seem  certain  that  as  plaintiff  stepped  away  from  the  track 
on  which  the  freight  train  was  approaching  he  was  struck 
in  the  back  by  an  engine  aproaching  from  the  south  on  the 
other  track.  Indeed,  such  is  the  fact  theory  of  counsel  for 
appellee  as  pr&sented  in  argument. 

Taking  this  to  be  the  situation,  was  plaintiff  on  the  road- 
bed of  a  railroad  company  within  the  meaning  of  that  ex- 
pression as  contained  in  the  policy?  At  first  blush  it 
^^"^  would  seem  conclusively  certain  that  he  was,  because  oth- 
erwise he  could  not  have  been  struck  by  the  engine  moving 
along  on  and  over  the  rails  composing  the  railroad  track.  But 
counsel  for  appellee  does  not  admit  of  soundness  in  this  view. 
It  is  his  contention  that  upon  the  facts  proven  it  was  an 
open  question  as  to  the  position  of  plaintiff  at  the  time  hi> 
was  struck;  that  conforming  the  meaning  of  the  term  "road- 
bed," as  defined  in  law,  and  this  counsel  interprets  to  be  that 
portion  of  the  roadway  included  within  the  lines  marked  by 
the  ends  of  the  ties,  usually  a  distance  of  one  foot  outside 
each  rail,  the  jury  may  well  have  found  as  matter  of  fact  his 
position  to  be  outside  of  the  limits  of  the  roadbed,  although 
not  so  far  removed  as  to  be  beyond  reach  of  a  pjLssiug  train. 
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This  contention  we  shall  consider  in  the  spirit  of  seriousness 
with  which  it  is  made,  because,  if  sound  in  law,  it  must  be 
said  that  the  case  was  properly  submitted  to  the  jury,  and, 
accordingly,  the  judgment  should  not  be  disturbed.  We  quite 
agree  that  the  term  "roadbed"  does  not  of  necessity  include 
the  entire  right  of  way.  From  the  standpoint  of  engineering 
it  is  the  bed  or  foundation  on  which  the  superstructure  of 
ties  and  rails  is  made  to  rest.  This  is  the  definition  common 
to  all  the  authorities:  Webster's  International  Dictionary; 
Century  Dictionary;  7  Words  and  Phrases,  6255.  If,  now, 
the  superstructure  be  placed  upon  the  natural  surface  of  the 
ground,  or  perhaps  at  the  bottom  of  a  cut,  it  would  seem 
reasonable  to  say  that  in  strictness  the  roadbed  extended  no 
farther  outward  than  the  respective  lines  marked  by  the  ends 
of  the  ties.  If,  on  the  other  hand,  the  superstructure  is  placed 
on  a  grade,  or  raised  surface,  it  seems  clear  that  the  term 
must  be  held  to  include  all  portions  of  the  superstructure, 
from  base  line  to  base  line,  or,  at  least,  so  far  as  designed 
to  serve  the  purpose  in  view.  This  must  be  so  because  the 
term  naturally  implies  a  condition  not  of  undisturbed  nature, 
but  resulting  from  the  constructive  work  of  human  hands 
guided  by  a  specific  purpose.  And  no  reason  presents  itself 
to  our  minds,  and  there  is  no  authority  in  the  ®^*  books  as 
far  as  we  have  been  able  to  discover,  for  saying  that  only  that 
portion  thereof  resting  between  lines  carried  down  perpendicu- 
larly from  the  respective  ends  of  the  ties  when  in  place  must 
be  given  exclusive  designation  as  the  roadbed.  As  ordinarily 
constructed,  the  portion  of  the  foundation  outside  the  lines 
marked  by  the  superstructure  is  just  as  necessary  to  the 
intended  purpose  as  that  portion  directly  underneath.  The 
work  is  constructed  as  a  whole,  and  to  one  end,  and  must 
therefore  be  taken  as  a  whole  for  the  purposes  of  general 
definition. 

But  when  all  this  is  said — and  perhaps  we  have  given  more 
time  to  the  phase  of  the  subject  than  necessary — it  remains 
to  be  said  that  it  is  neither  necessary  or  proper  to  apply  the 
definition  of  a  roadbed  in  its  strict  sense  to  the  term  as  it 
is  used  in  an  accident  insurance  policy.  In  such  connection 
"the  phrase  'walking  or  being  on  a  railway  bridge  or  road- 
bed' is  not  to  be  construed  with  absolute  literalness":  Trad- 
ers' &  T.  Ace.  Co.  V.  Wagley,  74  Fed.  457,  20  C.  C.  A.  588. 
Ordinarily,  a  railroad  track  does  not  of  itself  present  a  condi- 
tion of  danger,  either  hidden  or  obvious.     It  becomes  dan- 
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gerous  only  in  connection  with  its  use  in  the  operation  of 
trains  thereover.  And  from  this  the  conclusion  follows,  as 
we  think,  that  the  exception  found  in  the  policy  in  suit — an 
exception  common  to  most  accident  policies — was  intended  to 
have  force  only  in  the  event  of  an  injury  connected  in  its 
origin  with  the  matter  of  train  operation.  Certainly  there 
can  be  no  reason  for  saying  that  it  was  intended  to  bar  a 
right  of  recovery  if  the  accident  was  such  in  character  that 
it  could  have  been  made  the  basis  of  a  recovery  had  it  oc- 
curred elsewhere  than  on  the  roadbed  of  a  railroad  company : 
4  Cooley  on  Insurance  Briefs,  3187,  citing  Burkhard  v.  Trav- 
elers' Ins.  Co.,  102  Pa.  262,  48  Am.  Rep.  205;  Dougherty  v. 
Pacific  Mut.  L.  Ins.  Co.,  154  Pa.  385,  25  Atl.  739.  On  the 
contrary,  the  purpose  of  the  exception  was  to  prohibit  the 
exposure  of  his  person  by  the  assured  to  the  dangers  to  be 
apprehended  from  moving  engines  or  cars.  "The  condition 
^^^  is  a  warranty  by  the  assured  that  he  will  not  intrude  upon 
that  part  of  the  roadbed  which  is  not  also  a  part  of  the  high- 
way or  public  thoroughfare;  that  he  will  not  loiter  upon  the 
track,  but  does  not  obligate  him  not  to  cross  the  railroad 
bed  at  the  place  provided  for  the  public  to  cross  it":  Joyce 
on  Insurance,  sec.  2625;  Payne  v.  Fraternal  Acc.  Assn.,  119 
Iowa,  342,  93  N.  W.  361.  As  aptly  said  in  Metropolitan 
Acc.«Assn.  V.  Taylor,  71  111.  App.  132:  "The  exception  is  in- 
tended especially  to  guard  against  the  evil  of  what  is  known 
as  'track-walking,'  which  is  necessarily  very  dangerous." 
And  from  this  it  follows  as  matter  of  course  that,  if  an  as- 
sured shall  voluntarily  and  unnecessarily  put  himself  in  the 
prohibited  position,  he  must  be  held  to  have  assumed  the 
risk. 

Now,  as  constructed,  an  embankment  forming  a  roadbed 
may  in  fact  extend  to  the  limits  of  the  right  of  way,  or  it 
may  happen  that  the  ties  and  rails  are  laid  at  the  bottom 
of  a  cut  or  on  the  natural  surface  of  the  ground  simply  made 
smooth  for  that  purpose.  Accepting  of  the  purpose  and  in- 
tention of  the  policy  exception  as  concluded  foregoing,  there 
could  be  no  rea.son  for  extending  the  operation  thereof  to 
include  all  that  portion  of  the  constructed  bed  which  is  so  far 
removed  from  the  tracks  as  to  preclude  danger  from  a  pass- 
ing train.  Thus,  in  Standard  etc.  Co.  v.  Langston,  60  Ark. 
381,  30  S.  W.  427,  it  was  held  that  an  exception  similar  in 
wording  to  that  found  in  the  policy  before  us  could  not  be 
construed"  "to  include  in  its  meaning  the  ends  of  the  ties 
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of  unusual  aud  extraordinary  length,  and  extending  to  a 
place  where  there  can  be  no  possible  collision  with  trains, 
and  where  persons  standing  or  sitting  would  be  beyond  the 
reach  of  injury  from  passing  trains."  So,  in  the  case  of 
track  laid  in  a  cut  or  in  the  natural  surface,  we  think  it 
would  be  not  only  out  of  reason,  but  absurd,  to  say  that  the 
exception  cannot  be  given  application  if  it  shall  be  made  to 
appear  that  the  assured  was  standing'  or  walking  outside  the 
line  marked  by  the  ends  of  the  ties,  but  not  far  enough  dis- 
tant to  escape  injury  from  a  passing  train.  It  *^®  does  not 
seem  necessary  to  fortify  this  position  by  an  extended  citation 
of  authorities.  But  see  De  Loy  v.  Travelers*  Ins.  Co.,  171 
Pa.  1,  32  Atl.  1108,  50  Am.  St.  Rep.  787.  There  the  policy 
in  suit  prohibited  the  assured  from  "standing  or  being  upon 
a  railroad  track  or  bed  of  a  railroad."  The  trial  court  had 
instructed  the  jury  in  substance  that  such  policy  provision 
was  intended  to  prohibit  the  assured  from  standing  or  walking 
upon  a  railroad  track  or  so  near  thereto  that  he  would  be 
likely  to  be  hit  by  trains  passing  or  repassing  upon  the  rail- 
road; that  this  would  be  the  construction  put  upon  the  lan- 
guage of  the  policy  by  the  public  generally,  and  the  company 
had  the  right  to  expect  that  the  assured  would  so  understand 
It.  On  the  appeal  it  was  insisted  that  here  was  error,  but 
the  contention  was  brushed  aside,  and  the  doctrine  of  the 
instruction  given  unqualified  approval.  Our  view  thus  taken 
is  not  in  conflict  with  Payne  v.  Fraternal  Ace.  Assn.,  119 
Iowa,  342,  96  N.  W.  361,  as  counsel  for  appellee  seems  to 
think.  There  the  accident  occurred  while  the  assured  was 
crossing  the  railroad  tracks,  following  a  well-beaten  way 
that  had  long  been  used  by  the  general  public.  And  we  held 
such  a  public  crossing  within  the  meaning  of  the  policy,  and 
that  it  was  not  incumbent  on  the  assured  to  ascertain  by  in- 
vestigation whether  such  way  had  been  regularly  laid  out  by 
the  public  authorities  or  dedicated  to  public  use.  Quite  dif- 
ferent from  this  is  the  case  of  one  who  is  injured  while  walk 
ing  longitudinally  along  a  railroad  track.  And  in  such  case 
it  can  make  no  difference  how  frequently  the  assured  had 
so  walked  the  track  before,  or  how  many  other  persons  had 
in  like  manner  exposed  themselves  to  danger.  The  track  is 
none  the  less  the  roadbed  of  a  railroad  company:  Weinschenk 
v.  Aetna  L.  Ins.  Co.,  183  Mass.  312,  67  N.  E.  242. 

Now,  whether  appellee  was  on  a  roadbed,  in  the  sense  of 
that  expression  as  used  in  the  policy,  was,  of  course,  a  ques- 
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tion  of  fact  for  the  jury  to  decide  if  there  was  any  room  for 
doubt  about  it.  In  our  view  the  situation  as  disclosed  by  the 
record  left  no  room  for  doubt.  It  will  be  remembered 
*^^  that  here  were  double  tracks,  each  used  for  through  traffic 
by  trains  running  in  opposite  directions,  and  situated  ten 
feet  distant  from  each  other.  It  was  shown  in  evidence  that 
the  cylinders  of  a  locomotive  engine  extend  outward  three 
feet  over  the  rail.  It  thus  appears  that  there  was  seven  feet 
of  space  between  the  engine  on  the  track  and  the  rail  of  the 
other  track,  and  as  trains  passed  each  other  there  was  but  four 
feet  of  space  left  to  be  occupied  by  a  man 's  body.  Surely,  no 
reasonably  prudent  man  would  hazard  his  life  by  standing 
or  walking  between  the  tracks  while  a  swiftly  moving  train, 
with  its  accompaniment  of  noise,  dust,  smoke,  escaping  steam, 
and  suction  of  air,  was  passing  by.  Much  less  would  he  un- 
dertake to  stand  on  the  space  intervening  between  passing 
trains,  swiftly  moving  in  opposite  directions,  and,  at  best, 
within  a  few  inches  of  his  body.  Should  one  attempt  to  do 
so  and  escape  alive,  the  incident  might  well  be  written  down 
as  a  miracle.  Regardless,  then,  of  the  character  of  construc- 
tion, the  ground  between  the  tracks  must  be  said  to  have  been 
part  of  the  roadbed  of  a  railroad  within  the  meaning  of  the 
policy.  It  was  a  place  of  great  danger,  and  of  almost  certain 
injury  from  passing  trains  to  one  who  should  persist  in  walk- 
ing thereon.  No  better  illustration  of  this  could  be  had  than 
plaintiff's  own  case.  He  appreciated  the  danger  of  too  close 
proximity  to  the  freight  train  he  was  facing,  and  in  seeking 
to  avoid  it  he  incurred  the  danger  from  the  passenger  train 
approaching  from  behind.  At  least  he  was  on  the  roadbed 
when  he  was  struck,  and,  as  we  have  seen,  it  can  make  no 
difference  whether  at  the  time  he  was  within  one  foot  or  three 
feet  from  the  track  rail. 

Counsel  for  appellee  cite  our  attention  to  the  case  of  Mead- 
ows v.  Pacific  ]Mut.  L.  Ins.  Co.,  129  Mo.  76,  50  Am.  St.  Rep. 
427,  31  S.  W.  578,  as  announcing  doctrine  to  the  contrary. 
And  in  a  sense  this  would  appear  to  be  so.  We  cannot  un- 
dertake to  review  the  opinion  in  detail.  Suffice  it  to  say  that 
there  the  assured  was  killed  in  the  accident.  When  found, 
the  lower  limbs  were  lying  between  the  main  track  rails,- 
*^^  while  the  trunk  of  the  body  was  outside  the  south  rail. 
Between  the  main  track  and  a  sidetrack  to  the  south  was  an 
intervening  space  of  ten  feet,  and  this  had  been  cindered  and 
made  smooth  to  walk  on.     How  the  deceased  came  to  be  at 
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the  place,  or  what  were  the  circumstances  of  his  accident 
could  not  be  made  to  appear,  as  it  was  night-time  and  there 
were  no  eye-witnesses.  The  action  was  defended  on  the 
grounds  that  the  deceased  had  voluntarily  exposed  himself  to 
an  obvious  danger,  and  Avas  on  the  roadbed  of  a  railway,  all 
contrary  to  the  provisions  of  the  policy  sued  upon.  A  de- 
murrer to  the  evidence  had  been  overruled  by  the  trial  court, 
and  the  correctness  of  this  ruling,  the  opinion  says,  presented 
the  decisive  question  in  the  case.  And,  after  considering  the 
doctrine  of  presumptions,  the  court  proceeds  to  say:  "It  fol- 
lows that  by  invoking  these  presumptions  plaintiff  not  only 
established  a  death  by  violence,  but  that  his  intestate  was  in 
the  exercise  of  ordinary  care  and  prudence  when  he  met  his 
death,  and  that  it  was  caused  by  accident.  Nor  is  this  pre- 
sumption rebutted  by  the  unexplained  fact  that  his  body  was 
found  mangled  upon  a  railroad  track.  There  were  many  pur- 
poses for  which  he  might  lawfully  go  upon  or  across  the  rail- 
road track."  The  opinion  makes  it  appear  that  the  trial 
court  in  instructing  the  jury  took  occasion  to  say  that  the  in- 
tervening space  between  the  main  and  passing  traclra  was  not 
a  part  of  the  roadbed  of  the  railroad  within  the  meaning  of 
the  policy  exception.  This  instruction  was  upheld ,  the  court 
saying:  "It  would  be  most  unreasonable  to  hold  that  merely 
because  this  space  was  a  portion  of  the  right  of  way  one  seek- 
ing passage  on  the  trains  of  the  company,  or  called  there  on 
business,  to  meet  a  relative  or  friend  on  business  or  in  the  dis- 
charge of  a  social  duty,  should  be  charged  with  want  of 
eare  for  his  welfare.  There  was  ample  space,  upon  a  well- 
worn  and  smoothly  trodden  path,  and  the  court  committed  no 
error  in  declaring  this  space  not  a  part  of  the  roadbed."  'As- 
suming that  plaintiff's  intestate  had  been  walking  on  the 
space,  ^^^  and  was  there  when  struck,  and  addressed  to  the 
claim  made  by  the  defendant  that  he  had  voluntarily  and  un- 
necessarily placed  himself  in  the  place  of  obvious  danger — a 
subject  matter  evidently  uppermost  in  the  minds  of  the  court 
— the  argument  of  the  opinion  might  have  some  force.  Ad- 
dressed to  the  subject  matter  really  in  hand  it  is  wholly  with- 
out force.  It  is  fair  to  conclude  that  the  court  did  not  con- 
sider the  subject  in  all  its  bearings,  and  this  is  made  more 
evident  by  the  fact  that  the  holding  is  sought  to  be  supported 
by  the  cases  of  FoUis  v.  United  States  M.  A.  Assn.,  94  Iowa, 
435,  58  Am.  St.  Rep.  408,  62  N.  W.  807,  28  L.  R.  A.  78,  and 
Standard  etc.  Ins.  Co.  v.  Laugston,  60  Ark.  381,  30  S.  W.  427. 
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In  the  former  case  the  subject  matter  was  not  involved,  while 
the  latter  case,  as  we  have  seen,  is  an  authority  to  the  con- 
trary. 

Accepting  of  the  ease  at  bar,  as  made,  it  is  our  conclusion 
that  the  trial  court  erred  in  refusing  the  request  for  instruc- 
tions, and  the  judgment  must  be,  and  it  is,  reversed. 


For  Authorities  bearing  upon  the  question  passed  upon  in  the  prin- 
cipal case,  see  Meadows  v.  Pacific  etc.  Ins.  Co.,  129  Mo.  76,  50  Am.  St. 
Eep.  427;  De  L07  v.  Travelers'  Ina.  Co.,  171  Pa.  1,  50  Am.  St.  Eep.  787. 


THOMASSEN  v.  DE  GOEY. 

[133  Iowa,  278,  110  N.  W.  581.] 

EXECUTION  SALES — Person  Holding  Contract  of  Purchase. — 
The  interest  in  land  held  by  virtue  of  a  contract  of  purchase  is  sub- 
ject to  levy  and  sale,  and  the  lien  of  the  judgment  and  levy  attaches 
to  the  interest  in  the  land,  and  cannot  be  devested  by  a  subsequent 
surrender  of  the  contract,     (p.  606.) 

EXECUTION  SALES — Collateral  Attack. — Irregularities  in  an 
execution  sale,  not  rendering  it  absolutely  void,  cannot  be  questioned 
in  injunction  proceedings,     (pp.  606,  607.) 

CONTRACTS — Assignment  of. — A  stipulation  of  nonassigna- 
bility in  a  contract  will  not  prevent  its  transfer,  subject,  however,  to 
all  defenses  which  would  have  been  available  in  the  hands  of  the  as- 
signor,    (p.  607.) 

W.  H.  Keating  and  G.  J.  Thomassen,  for  the  appellants. 

L.  A.  Wells  and  J.  F.  and  W.  R.  Lacey,  for  the  appellees. 

27»  WEAVER,  J.  On  February  27,  1904,  John  G.  Thom- 
assen, then  the  owner  of  the  land  in  controversy,  entered  into  a 
written  contract  for  its  sale  to  William  Van  Wyk,  who  made 
a  partial  payment  on  said  purchase  and  took  possession  of  the 
premises.  On  September  22d  of  the  same  year  the  appellee, 
John  De  Goey,  having  obtained  a  judgment  against  Van  Wyk 
in  the  district  court  of  Marion  county,  caused  a  transcript 
of  the  same  to  be  filed  in  Mahaska  county,  and  on  the  same 
day,  under  an  execution  issued  upon  said  judgment,  the 
sheriff  of  the  latter  county  levied  upon  said  land.  Sale  under 
said  levy  was  had  on  October  31,  1904.  at  which  the  property 
was  striiek  off  to  said  De  Goey.  On  Octobrr  2(\,  1905,  three 
days  before  the  expiration  of  the  period  of  ndeiuptiou,  act- 
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ing  upon  the  theory  and  claim  that  Takje  Van  Wyk,  wife  of 
the  judgment  defendant,  was  the  owner  of  a  one-half  interest 
in  the  contract,  the  plaintiff  George  J.  Thomassen  took  from 
her  and  her  husband  a  quitclaim  deed  of  the  property. 
About  the  same  time  it  is  claimed  that  William  Van  Wyk 
verbally  abandoned  and  surrendered  his  said  contract  of  pur- 
chase to  the  seller  John  G.  Thomassen,  arid  soon  after  gave  up 
the  possession  and  has  since  made  no  claim  to  the  land. 
Within  a  day  or  two  after  this  transfer  and  surrender  to  the 
plaintiffs  this  action  was  begun  in  equity  to  restrain  the  is- 
suance of  a  sheriff's  deed  on  the  claim  that  the  sale  or  at- 
tempted sale  of  the  interest  of  William  Van  Wyk  in  said 
land  was  ineffectual  to  pass  any  interest  to  the  purchaser. 
The  district  court  dismissed  the  bill,  and  plaintiffs  appeal. 

Both  the  case  and  the  appeal  are  without  merit.  The  at- 
tempt of  the  plaintiff,  George  J.  Thomassen,  to  trace  title 
through  the  wife  of  William  Van  Wyk  has  no  support  in  the 
evidence,  and  w^e  need  not  further  consider  it.  That  the  in- 
terest of  Van  Wyk  in  the  land  by  virtue  of  his  contract  of 
purchase  was  ^^^  property  and  subject  to  levy  is  elementary. 
Counsel  seem  to  argue  the  appeal  on  the  theory  that  the  levy 
of  the  execution  was  in  some  manner  a  levy  upon  the  con- 
tract of  purchase,  rather  than  upon  the  judgment  debtor's 
interest  and  property  right  in  the  land,  but  this  is  not  cor- 
rect. The  judgment  became  a  lien  upon  the  Van  Wyk  in- 
terest in  the  land  from  the  date  of  the  levy  of  the  execution, 
if  not  before,  and  no  conveyance  or  voluntary  surrender  by 
Van  Wyk  thereafter  made  or  attempted  could  have  the  effect 
to  take  that  interest  from  under  the  levy  or  defeat  the  sale 
which  had  been  made.  True,  if  the  contract  was  one  in  which 
a  right  of  forfeiture  had  been  reserved  to  the  seller  and 
good  cause  of  forfeiture  has  arisen,  he  could  have  enforced 
it  against  the  purchaser  at  sheriff's  sale  in  the  same  manner 
and  to  the  same  extent  that  he  could  have  enforced  it  against 
Van  Wyk.  But  no  such  forfeiture  has  been  attempted,  and 
the  purchaser  at  the  sale  is  entitled  to  a  deed  pursuant  to 
the  sheriff's  sale.  This  gives  him  no  unjust  advantage,  for 
he  takes  the  property  subject  to  the  seller's  rights  under  the 
contract.  If  the  seller  gets  the  price  for  which  he  stipulated, 
and  may  still  enforce  his  contract  according  to  its  letter  and 
spirit,  he  is  not  in  position  to  complain. 

It  is  claimed  that  there  were  some  irregularities  in  the 
notice  and  in  the  conduct  of  the  sale.     It  is  possible  that  such 
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irregularities  existed,  and  they  might  have  furnished  good  or 
plausible  ground  for  a  motion  to  set  aside  the  sale;  but  they 
did  not  render  such  sale  absolutely  void,  and  it  cannot  be 
questioned  or  set  aside  in  injunction  proceedings.  INIoreover, 
the  alleged  irregularities  are  not  clearly  established  by  tha 
evidence. 

Reliance  is  also  placed  on  the  fact  that  by  the  terms  of  thu 
contract  of  sale  it  was  not  assignable,  and  that  provision  was 
made  for  strict  forfeiture  upon  failure  of  Van  Wyk  to  per- 
form any  portion  of  his  agreement.  A  stipulation  of  nonas- 
signability in  a  contract  ^^*  will  not  prevent  its  transfer  to 
an  assignee,  subject,  of  course,  to  all  defenses  which  woulJ 
have  been  available  in  the  hands  of  the  assignor:  Code,  sec. 
3046.  There  have  been  no  steps  taken  to  effect  a  forfeiture 
as  the  statute  provides,  and  to  hold  that,  whenever  a  levy  is 
made  upon  an  equity  in  land  held  by  the  debtor  under  con- 
tract, the  seller  and  purchaser  may  by  mutual  agreement  wipe 
out  the  contract  and  defeat  the  levy,  would  be  to  open  an 
easy  and  effective  avenue  to  gross  fraud. 

Counsel  for  appellant  have  favored  us  with  a  very  elab- 
orate and  ingenious  brief  of  fifty -seven  distinct  legal  proposi- 
tions, fortifying  each  by  an  array  of  numerous  authorities. 
It  is  manifestly  impracticable  for  us  to  take  the  time  or  space 
to  discuss  the  cases  cited.  We  have  examined  them  all  and 
find  nothing  in  them  inconsistent  with  the  conclusion  herein- 
before announced. 

The  decree  of  the  district  court  is  right,  and  it  is  affirmed. 


The  Que.ition  Whether  the  Interest  of  a  Vendee  iinder  an  execiitoiy 
contract  for  the  purchase  of  land  is  subject  to  execution  is  discussed 
in  Sweeney  v.  Pratt,  70  Conn.  274,  66*  Am.  St.  Rep.  101;  and  the 
question  whether  the  vendor's  interest  is  subject  to  execution  is  dis- 
cussed in  .Tones  v.  Howard,  142  Mo.  117,  64  Am.  St.  Kep.  546.  The 
general  rule  is 'that  any  interest,  legal  or  equitable,  which  may  b© 
aliened  or  assigned,  is  liable  to  the  payment  of  the  owner's  debtsi 
Wcnzel  V.  Powder,  100  Md.   36,  108  Am.  St.  Kep.  380. 
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PPANNE3ECKER  v.  PFANNEBECKER. 

[133  Iowa,  425,  110  N.  W.  618.] 

DIVOBCE — Desertion — Cessation  of  Intercourse, — Cohabitation, 
as  well  as  marital  intercourse,  must  be  abandoned  and  there  must  be 
a  complete  separation  to  constitute  such  desertion  as  entitles  the  un- 
offending spouse  to  a  decree  of  divorce,     (p.  609.) 

DIVORCE — Desertion — Refusal  to  have  Marital  Intercourse. — 
If  the  condition  of  health  of  a  wife  is  such  as  to  justify  her  in  de- 
clining to  indulge  in  marital  intercourse,  such  conduct  does  not  con- 
stitute desertion,     (p.  609.) 

DIVORCE — Cruelty. — Persistent  nagging  on  the  part  of  a  wife, 
together  with  her  unfounded  accusations  of  infidelity  on  the  part  of 
her  husband,  not  impairing  his  health  so  as  endanger  his  life,  does  not 
constitute  such  cruelty  as  justifies  divorce,     (p.  616.) 

W.  C.  Gambell  and  C.  M.  Brown,  for  the  appellant 

F.  L.  Goeldner,  W.  F.  Wagner  and  Stockman  &  Hamilton, 
for  the  appellee. 

"^^^  LADD,  J.  The  parties  hereto  were  married  September 
2, 1891,  and  lived  together  happily  until  July,  1897.  One  child, 
Grace,  was  born  in  1896,  and  the  other,  Malcolm,  in  1898.  This 
action  was  begun  in  September,  1905,  and  resulted  in  a  decree 
of  divorce  in  favor  of  the  husband  with  the  custody  of  both 
children  arid  the  exclusion  of  the  wife  from  the  home  with  a 
monthly  stipend  for  support  money.  The  relief  granted  was 
based  on  two  grounds:  1.  That  *^®  the  wife  had  willfully 
deserted  her  husband  by  declining  to  have  sexual  intercourse 
with  him  for  a  period  of  two  years ;  and  2.  That  she  had  been 
guilty  of  cruel  and  inhuman  treatment  such  as  to  endanger 
his  life.     These  will  be  considered  in  the  order  mentioned. 

1.  The  parties  continued  to  live  in  the  same  house  and  slept 
in  adjoining  rooms  up  to  the  time  the  action  was  begun.  She 
denied  cessation  of  intercourse  prior  to  April,  1905,  while  he 
testified  this  had  not  occurred  since  April,  1903.  Every  op- 
portunity was  afforded,  as  they  continued  to  have  free  access 
each  to  the  bedroom  of  the  other.  Indeed,  his  testimony  is 
utterly  without  corroboration,  save  in  her  aversion  thereto, 
owing  to  causes  hereinafter  mentioned,  and  the  testimony  of 
a  neighbor  that  defendant  had  told  her  that  she  did  not 
desire  any  more  children  and  had  locked  her  door  since  Mal- 
colm was  born  as  the  safest  preventive.  Even  if  she  said  this, 
the  parties  are  agreed  that  it  was  not  so.  The  situation  il- 
lustrates the  difficulties  involved  in  such  proof  were  denial 
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of  sexual  indulgence  alone  to  be  regarded  as  a  ground  of 
divorce.  The  language  of  our  statute  precludes  us  from  so 
holding,  were  we  inclined,  and  we  are  not,  for  a  divorce  is 
authorized  on  this  ground  only  "when  he  willfully  deserts 
the  wife  and  absents  himself  without  reasonable  cause  for  the 
space  of  two  years":  Code,  see.  3174.  This  statute  is  equally 
applicable  where  the  wife  deserts  the  husband.  It  is  not  suffi- 
cient that  one  duty  or  that  all  save  one  be  neglected.  There 
must  be  a  complete  separation  of  the  parties  by  the  one  ab- 
senting himself  or  herself  from  the  other.  The  ecclesiastical 
courts  which  formerly  exercised  jurisdiction  in  matrimonial 
cases  in  England  did  not  sever  the  ties  of  marriage  on  the 
ground  of  desertion,  but  undertook  the  restoration  of  conjugal 
rights  only.  In  so  doing  distinction  was  made  between  mari- 
tal cohabitation  and  sexual  intercourse,  the  courts  going  no 
further  than  to  restore  the  former.  The  remedy  for  desertion 
in  this  country  is  divorce,  but  to  constitute  ^^'^  desertion  it 
v,-ould  seem  that  that  must  be  lost  which  the  ecclesiastical 
courts  were  able  by  their  decrees  to  restore,  namely,  marital 
cohabitation,  and  such  is  the  voice  of  the  great  weight  of  au- 
thority: Fritz  V.  Fritz,  138  111.  436,  32  Am.  St.  Rep.  156,  28 
N.  E.  1058,  14  L.  R.  A.  685;  Segelbaum  v.  Segelbaum,  39 
INlinn.  258,  39  N.  W.  492;  Schoessow  v.  Schoessow,  83  Wis. 
553,  53  N.  W.  856;  Throckmorton  v.  Throckmorton,  86  Va. 
768.  11  S.  E.  289;  Steele  v.  Steele,  1  McAr.  (D.  C.)  505; 
Anonymous,  52  N.  J.  Eq.  349,  28  Atl.  467.  See,  also,  Stewart 
v.  Stewart,  78  Me.  548,  57  Am.  Rep.  822,  7  Atl.  473,  and 
Southwick  v.  Southwick,  97  Mass.  327,  93  Am.  Dec.  95,  where 
it  is  held  not  to  constitute  "utter  desertion":  14  Cyc.  612. 
There  are  respectable  authorities  to  the  contrary,  but  constru- 
ing statutes  essentially  differing  from  that  of  this  state:  See 
Fink  V.  Fink,  137  Cal.  559,  70  Pac.  628 ;  Whitfield  v.  Whitfield, 
89  Ga.  471,  15  S.  E.  543 ;  Evans  v.  Evans,  93  Ky.  510,  20  S. 
W.  6Cf5.  These  decisions  seem  to  have  been  unduly  influ- 
enced by  the  opinion  expressed  by  Mr.  Bishop  in  his  work 
on  Marriage  and  Divorce,  sections  778,  779,  and  which  has 
not  been  followed  by  the  better  considered  cases.  In  none 
had  a  statute  expressly  making  the  absenting  of  the  spouse 
essential  to  constitute  desertion  been  so  construed,  and  which, 
as  we  think,  leaves  no  escape  from  the  conclusion  that  cohabi- 
tation as  well  as  marital  intercourse  must  be  abandoned  to 
constitute  siich  desertion  as  will  entitle  the  unoffending  spouse 
to  a  decree. 

Am.  St.  Kpp.,  Vol.  liy--39 
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2.  There  is  another  reason  in  this  case  for  denying  a  di- 
vorce on  the  ground  of  desertion.  This,  to  support  the  de- 
cree, must  have  been  without  reasonable  caase,  and  if  it  were 
to  be  conceded  that  the  wife  declined  to  indulge  the  plaintiff's 
passions,  her  physical  condition  was  such  as  to  justify  her 
in  so  doing.  In  giving  birth  to  the  first  child  the  neck  of  her 
womb  was  lacerated,  and,  although  this  may  have  been  re- 
paired, as  testified  by  plaintiff,  it  is  reasonably  certain  that 
it  was  not  restored  "^^^  to  its  normal  condition.  She  testified 
to  a  discharge  ever  thereafter,  and  that  intercourse  often  was 
painful  and  followed  by  hemorrhage.  He  admitted  that  shs 
sometimes  complained  of  suffering  pain.  This  to  one  not 
skilled  in  medicine  would  plainly  indicate  a  condition  requir- 
ing further  repair,  but  plaintiff,  though  saying  he  examined 
the  parts,  discovered  nothing  wrong.  She  denied  that  any  ex 
amination  was  made  and  is  strongly  corroborated  by  the  cir- 
cumstances. After  the  birth  of  the  second  child  she  became 
exceedingly  averse  to  intercourse,  and  the  caase  was  not  dis- 
covered until  examination  by  Dr.  Oliver,  September  21  or 
22,  1905.     He  testified : 

"Found  the  neck  of  the  womb  torn  and  very  tender,  with 
a  patch  of  granulations  about  the  size  of  a  five-cent  piece, 
the  right  upper  prolapsus  tender  and  enlarged,  and  she  com- 
plained of  pain  in  her  right  side,  just  below  and  anterior 
to  the  right  shoulder,  to  the  front  of  the  shoulder,  and  also 
on  the  right  side  of  the  neck.  Her  pulse  was  72.  That  was 
the  side  where  the  breast  was  removed.  Her  temperature 
was  98,  and  she  was  quite  nervous.  I  said  'torn*;  it  means 
the  same  as  laceration;  The  trouble  probably  continued  from 
one  of  her  confinements — which  one  I  could  not  say.  The 
ulcer  occupied  a  space  of  the  mouth  of  the  womb  about  the 
size  of  a  five-cent  piece.  The  mouth  or  whole  cervix  is  about 
as  large  as  a  twenty-five  cent  piece.  The  cervix  means  the 
lower  end  of  the  womb.  There  was  some  discharge  from  the 
ulcer.  The  birth  of  a  child  is  the  commonest  thing  to  cause 
laceration.  It  could  be  caused  by  other  causes.  It  could  be 
caused  by  manual  disturbance,  or  sometimes  caused  by  de- 
livering a  large  tumor.  The  symptoms  which  usually  accom- 
pany laceration  of  the  womb  are  tenderness,  the  lips  of  the 
cervix  all  worked  out,  making  it  tender,  with  a  discharge, 
with  granulations  or  inflammation.  I  would  expect  that  co- 
ition would  be-  painful  in  defendant's  case.  It  was  tender 
over  the  right  ovary.     That  tenderness  might  have  been  pro- 
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duced  by  some  inflammatory  action.  It  probably  followed 
from  the  laceration  of  the  womb.  The  inflammation  of  the 
ovaries  frequently  happens  from  lacerations.  The  majority 
of  patients  are  nervous  and  get  more  ^^*®  nervous  the  longer 
standing  the  case  is.  If  long  continued,  it  will  seriously  af- 
fect the  health  of  the  patient.  The  patient  is  inclined  to  be 
irritable.  I  think  it  has  afl'ected  the  defendant  both  in  a 
nervous  and  in  a  physical  way.  Some  patients  have  desire 
for  sexual  intercourse,  and  some  do  not.  The  longer  these 
troubles  are  allowed  to  run  the  more  effect  they  have  on  tho 
nervous  system." 

Cross-examination:  "I  should  think  that  intercourse  would 
be  painful  under  the  conditions  I  found  existing  in  this  case. 
I  think  it  would  cause  aversion  to  intercourse.  I  would  not 
expect  patients  to  solicit  intercourse,  nor  advise  them  to  have 
it." 

Redirect  examination:  "Under  the  condition  I  found  ex- 
isting, blood  would  sometimes  follow  the  act  of  intercourse." 
This  evidence  is  undisputed,  save  by  the  plaintiff's  claim  that 
he  had  examined  defendant  and  discovered  nothing  of  the 
kind,  to  which,  as  previously  intimated,  in  view  of  what  has 
been  mentioned  and  Dr.  Oliver's  testimony,  we  are  not  in- 
clined to  give  credence.  A  more  reasonable  explanation  is 
that  the  defendant,  becoming  engrossed  in  the  practice  of  his 
profession  and  money  getting,  and  wearied  by  the  complaints 
and  fault-finding  of  her  whom  he  had  promised  to  cherish  in 
sickness  as  well  as  in  health,  neglected  to  give  her  ailments  the 
care  and  attention  her  condition  demanded,  and  as  a  conse- 
quence much  that  he  now  complains  of.  happened.  To  what 
has  been  said  should  be  added  the  fact  that  she  underwent  a 
surgical  operation  in  the  removal  of  a  breast  in  January. 
1894,  and  we  have  a  very  satisfactory  showing  of  a  reasonable 
cause  for  declining  conjugal  intercourse. 

3.  "While  defendant's  physical  condition  cannot  excuse  her 
for  extreme  cruelty,  it  is  proper  that  it  should  be  taken  into 
consideration  in  weighing  her  conduct.  The  plaintiff  has 
gathered  the  disagreeable  things  in  their  married  life  since 
1897  and  recited  them  in  detail.  They  exhibit  his  wife  as  an 
e.xtreraely  jealous  ^^**  and  somewhat  selfish  individual.  From 
the  fact  that  all  went  well  with  them  prior  to  this  time,  it  may 
be  inferred  that  her  physical  difflculty  in  gratifying  her  hus- 
band may  have  influenced  her  suspicions  of  his  infidelity. 
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She  conceded  at  the  trial  that  these  were  without  foundation, 
but  not  that  her  accusations  were  insincere  at  the  time  of 
making  them.  Moreover,  the  record  plainly  indicates  that 
she  is  a  somewhat  eccentric  woman,  and  of  her  peculiarities 
in  this  respect  the  plaintiif  is  not  in  a  situation  to  complain. 
He  took  her  as  she  was,  for  better  or  for  worse.  With  the 
further  observation  that  there  was  no  proof  of  physical  vio- 
lence, actual  or  threatened,  and  that  reliance  for  relief  nec- 
essarily rests  upon  the  prospective  effect  of  defendant's  some- 
what persistent  nagging  and  accusation  of  infidelity  upon 
plaintiff's  health,  we  may  advert  as  briefly  as  may  be  to  the 
main  charges  lodged  against  her,  as  bearing  upon  the  two 
inquiries:  (1)  "Whether  these  were  cruel;  and,  if  so,  (2) 
whether  the  life  of  plaintiff  was  endangered  thereby. 

In  July  or  August,  1897,  upon  her  invitation  a  young 
lady  friend  visited  her,  accompanied  by  a  baby  sister.  The 
child  was  taken  sick  with  scarlet  fever.  Defendant  demanded 
her  immediate  removal  from  the  house.  The  plaintiff  isolated 
her  with  the  sister  and  her  mother,  who  came  to  care  for 
the  child,  in  an  upper  room  and  treated  her  until  she  had 
recovered.  The  evidence  is  in  conflict  as  to  whether  she  de- 
clined to  furnish  food  for  them  or  they  refused  to  receive  it, 
and  she  objected  to  the  neighbors  bringing  eatables.  Certain 
it  is  that  she  accused  her  husband  of  being  unduly  intimate 
with  the  young  woman,  and  when  the  latter  departed  told 
her  never  to  return  to  her  house  again.  At  a  later  date  she 
objected  to  him  treating  a  woman  some  fifty-five  years  old 
because  not  responsible,  with  the  intimation  that  their  rela- 
tions were  improper,  and  in  1903,  owing  to  her  objection  that 
he  was  "too  thick"  with  the  woman's  daughter,  he  was  com- 
pelled to  give  up  an  engagement  to  assist  in  an  operation  on 
the  latter.  In  1898  he  claimed,  and  she  denied,  '^^^  that  she 
accused  him  of  being  unduly  intimate  with  a  trained  nurse 
who  had  cared  for  her  in  confinement,  and  upon  his  report 
that  his  sister  had  given  birth  to  another  child  he  says  she 
denounced  his  brother  in  law  as  a  bull,  while  she  attributes 
worse  language  to  him.  When  he  returned  from  his  office 
late,  she  would  inquire  what  woman  he  had  been  entertain- 
ing there.  When  the  children  were  sick  in  1902  she  objected 
to  plaintiff  entering  Malcolm's  room  while  the  nurse  was 
there.  He  claimed,  and  she  denied,  that  she  frequently  in- 
quired of  the  children  who  were  at  his  office.     She  criticised 
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a  couple  of  ladies  for  stopping  in  his  office  while  waiting  for 
the  lodge  on  the  floor  above  to  open,  and  said  if  she  had 
known  to  whom  a  plant,  left  in  his  office  until  it  should  be 
called  for,  belonged,  she  would  have  thrown  salt  on  it.  On' 
one  occasion,  upon  his  return  from  a  medical  meeting,  she 
denounced  doctors  as  butchers  and  cut-throats.  He  claimed, 
and  she  denied,  that  she  repeatedly  referred  to  women  patients 
of  good  repute  as  "dirty  things,"  and  like  designations,  and 
declared  that,  if  he  could  not  make  a  living  without  working 
for  them,  he  ought  to  go  and  shoot  himself.  After  the  opera- 
tion in  1904  she  said  little  or  nothing  to  him  for  several 
months;  would  often  leave  the  room  when  he  entered.  She 
had  told  the  children  that  she  would  not  attend  the  World's 
Fair  at  St.  Louis,  but  upon  discovering  that  her  husband, 
in  taking  them,  would  be  accompanied  by  two  other  families, 
changed  her  mind  twenty-four  hours  before  starting,  and 
went.  He  took  a  seat  with  other  ladies  of  the  company,  and 
upon  falling  asleep  his  hat  fell  in  the  lap  of  a  widow,  who 
held  it.  Defendant  noticed  this  and  chided  him.  Upon 
reaching  St.  Louis  she  concluded  that  she  was  unable  to  be 
on  her  feet  long  enough  to  go  over  the  fair  grounds,  and  on 
the  second  day  departed  for  a  visit  with  her  mother  at  Cen- 
tralia.  She  requested  plaintiff  to  stop  for  her  on  his  way 
home,  which  he  did,  and  found  that  she  had  left  the  day 
before.  She  explained  this  by  saying  that  her  mother  was 
called  to  the  deathbed  of  another  '*^^  daughter,  and  she  did 
not  wish  to  remain  after  her  departure.  Later  she  accused 
plaintiff  of  having  paid  the  expenses  of  the  widow  to  the 
fair.  She  insisted  that  the  women  who  were  his  patients 
wore  their  best  dresses  on  the  streets  to  show  off,  and  that 
they  ought  to  be  at  home  attending  to  their  families.  At 
other  times  she  declared  that  but  for  their  sexual  excesses 
they  would  not  need  treatment.  She  denounced  his  em- 
ployes as  immoral,  and  found  fault  with  a  tenant's  character, 
saying,  as  he  testified,  that  she  hoped  that  the  building 
"would  go  up  in  smoke."  Undoubtedly  she  regretted  her 
second  pregnancy.  But  what  he  claims  she  said,  which  she 
denied,  does  not  indicate  that  she  did  more  than  give  an  inti- 
mation of  the  desirability  of  an  abortion.  The  record  fails 
to  show  a  purpose  to  have  an  abortion  committed.  He  testi- 
fied that  she  persisted  in  talking  to  him  of  these  matters  far 
into  the  night;  that,  when  he  would  express  the  desire  to  go 
to  sleep,  she  would  say,  "You've  got  to  take  it;  you  can't  qo 
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to  sleep;  you  have  got  to  bear  what  I  am  going  to  say."  She 
denies  all  this,  but  admitted  going  to  bis  room  freely  when 
he  had  retired,  but  claims  never  to  have  remained  after  be 
expressed  a  desire  to  go  to  sleep.  Plaintiff  also  related  that 
at  one  time  when  Malcolm  was  putting  on  his  gown  she  said, 
**I  hope  Malcolm  will  never  need  another  gown";  that  in  the 
following  morning,  upon  inquiry  as  to  her  meaning,  she  ex- 
plained "that  there  is  nothing  in  this  world  for  him." 
Shortly  after  this  she  said  to  plaintiff  in  a  conversation  that 
she  could  kill  him,  and  later,  after  he  had  retired  and  she 
had  been  in  his  room  talking  and  he  had  fallen  asleep,  she 
returned,  when  be  heard  a  noise,  awakening  him  with  a  start. 
He  immediately  turned  on  the  light  and  saw  her  standing 
about  two  feet  from  the  door,  and  asked,  "What  do  you 
want?"  To  which  she  responded,  "You  don't  need  to  be 
afraid;  I  won't  hurt  you."  This,  according  to  plaintiff, 
greatly  shocked  him.  The  defendant  did  not  recall  the  cir- 
cumstance of  entering  bis  room,  and  satisfactorily  explained 
^^^  the  other  incident.  She  discouraged  him  in  his  profes- 
sion and  sought  him  to  abandon  it.  She  objected  to  his  ab- 
sence from  her  more  especially  when  sick.  Plaintiff  repeat- 
edly warned  bis  wife  that,  if  she  persisted  in  her  accusations, 
it  would  be  impossible  for  him  to  live  with  her.  At  first  she 
asked  forgiveness,  and  did  better  for  a  time.  Upon  their 
return  from  the  World's  Fair  he  testified  she  declared  that, 
if  he  was  going  to  get  a  divorce,  she  would  do  something 
that  would  ruin  bis  practice,  while  she  insists  that  she 
merely  suggested  a  separation  without  a  divorce.  According 
to  the  doctor  he  never  talked  back  save  to  answer  her  ques- 
tions. 

Enough  has  been  said  to  indicate  the  character  of  de- 
fendant's treatment,  without  adverting  to  her  insinuations 
as  to  some  of  his  patients,  her  alleged  neglect  in  preparing 
meals  for  him,  her  insistency  that  he  obtain  meals  nowhere 
else,  and  possibly  some  other  matters.  The  plaintiff's  evi- 
dence was  somewhat  corroborated  by  the  testimony  of  his 
sister  that  defendant  bad  said  to  her  that  she  used  to  think 
she  could  not  see  the  children  get  sick  and  die  without  their 
father,  but  could  now,  and  that  she  thought  he  was  running 
after  other  women,  and  that  if  be  was  and  some  one  shot 
him,  she  would  not  shed  a  tear;  by  that  of  Mrs.  Kracht,  who 
in  cautioning  children  in  front  of  the  house  not  to  throw 
■water  from  the  hose  into  the  road,  as  this  would  scare  her 
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horse,  had  said  to  them,  if  they  did,  she  would  tell  their 
father,  whereupon  defendant  said,  "You  will  tell  his  papa, 
will  you?  He  will  soothe  all  your  trouble  for  you";  by 
that  of  Mrs.  Wagner  that  she  did  not  want  more  children, 
and  therefore  locked  her  door  as  the  best  prevention,  and 
advised  her  to  do  the  same,  and  that  she  had  heard  her  say 
as  much  to  another,  that  she  thought  the  doctor  unduly 
intimate  with  other  women,  and  aimed  to  be  at  his  odfice 
Wednesday  and  Saturday  afternoons,  as  there  were  certain 
ladies  she  desired  to  watch;  that  he  did  not  do  as  much  as 
he  could  in  treating  the  witness  and  others,  and  that  she 
'*•'*'*  thought  the  profession  unclean  (this  witness  says  she 
often  thought  defendant's  mind  not  right)  ;  by  that  of  Gus 
Kratch  that  she  arranged  a  meeting  with  him  at  the  office 
and  inquired  if  plaintiff  had  paid  the  expenses  of  the  widow 
to  the  World's  Fair;  by  that  of  Mrs.  Moore  that,  when  the 
neighbors  brought  eatables  when  the  child  was  sick  with 
scarlet  fever,  she  ordered  them  away,  and  that  she  prepared 
an  article  for  publication  concerning  that  case,  and  that  she 
heard  the  remark  to  Mrs.  Kracht;  by  that  of  Eva  Fish,  who 
worked  for  her  eight  months,  that  she  expressed  a  wish  the 
doctor  would  give  up  his  practice,  and  that  a  certain  young 
lady  would  stay  away  from  his  office,  but  that  she  did  not 
hear  her  criticise  him  otherwise;  by  that  of  Neuman  that 
[)laintiff  had  grown  pale  and  more  forgetful  and  thinner  in 
the  last  few  years.  It  will  be  noted  that  the  only  material 
corroboration  of  plaintiff's  testimony  is  of  the  accusations 
of  infidelity  to  his  marriage  relations.  His  claim  that  she 
robbed  him  of  sleep  by  compelling  him  to  listen  to  her  talk 
nearly  every  evening  until  far  into  the  night  is  entirely  un- 
corroborated, and,  though  she  may  have  been  exceedingly 
annoying  at  times,  we  are  not  inclined  to  think  he  was  in 
danger  of  being  talked  to  death.  Nor  are  her  aspersions  on 
the  medical  profession  and  request  that  he  abandon  it  en- 
titled to  much  consideration.  When  in  ill-health  she  doubt- 
less felt,  without  duly  appreciating  the  demands  of  his  pro- 
fession, that  he  ought  not  absent  himself  from  her,  and  told 
him  80.  Otherwise  what  she  said  was  connected  with  the 
accusation  of  infidelity  which  in  the  last  analysis  constitutes 
the  only  basis  for  a  finding  of  leij;al  cruelty. 

We  have  repeatedly  held  that  such  accusations  of  the 
wife,  by  the  husband,  when  malicious  and  unfounded,  may 
be  such  cruelty  as  to  endanger  life:   Evans  v.   Evans,  82 
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Iowa,  462,  48  N.  W.  809;  Haight  v.  Ilaight  (Iowa),  82  N.  W. 
443.  The  difference  in  the  situation  of  the  husband  is  mani- 
fest. If  innocent,  he  is  not  likely  to  regard  seriously  idle 
suspicions,  even  though  lodged  against  him  by  his  wife,  nor 
is  the  *^*^  effect  on  his  character  and  position  in  society  to  be 
compared  to  that  upon  a  female.  On  this  ground  the  supreme 
court  of  Texas  has  held  this  charge  against  the  husband  does 
not  amount  to  cruelty,  unless  it  is  shown  that  from  his  tem- 
perament or  calling  it  has  or  will  be  likely  to  produce  mental 
suffering  beyond  the  ordinary  effect  which  such  a  charge 
would  naturally  have  upon  a  man:  McAllister  v.  McAllister, 
71  Tex.  695,  10  S.  W.  294.  In  Carpenter  v.  Carpenter,  30 
Kan.  712,  46  Am.  Rep.  108,  2  Pac.  122,  the  wife  not  only 
accused  the  husband  of  infidelity  to  the  marriage  relation, 
but  sought  for  scandal,  affecting  his  moral  standing,  to  humil- 
iate him  in  his  own  estimation,  and  to  disgrace  him  in  the 
opinion  of  all  good  people,  and  her  conduct  was  adjudged 
to  amount  to  extreme  cruelty.  In  Kline  v.  Kline,  49  Mich. 
419,  13  N.  W.  800,  the  charge  of  adultery  was  coupled  with 
other  abuse  indicative  of  ungovernable  violence  of  temper: 
See,  also,  Holyoke  v.  Holyoke,  78  Me.  404,  6  Atl.  827 ;  Rob- 
inson v.  Robinson,  66  N.  H.  600,  49  Am.  St.  Rep.  632,  23 
Atl.  362,  15  L.  R.  A.  121.  "Whether  one  spouse  has  been 
so  treated  by  the  other  as  to  endanger  his  life  is  a  pure 
question  of  fact.  It  cannot  be  declared  as  a  matter  of  law 
that  any  particular  treatment  will  constitute  such  cruelty. 
A  course  of  conduct  which  would  so  impair  the  health  of 
one  person  as  to  endanger  life  might  produce  no  effect  on 
another  of  different  aspirations  and  sensibilities.  Most  men, 
if  innocent,  would  decline  to  treat  seriously  idle  chattering 
about  their  relations  with  the  opposite  sex,  while  others,  owing 
to  their  associations  and  different  temperaments,  might  chafe 
more  or  less  seriously  under  an  unjust  charge  of  this  kind. 
As  to  whether  this  feature  of  the  case  alone  seriously  dis- 
turbed the  plaintiff,  the  record  is  silent.  Possibly  this  was 
because  the  defendant  went  no  further  than  to  indicate  her 
suspicions,  and  these,  as  expressed  to  others,  save  in  one  in- 
stance, did  not  reach  plaintiff.  He  attributes  his  change  of 
health  generally  to  "the  trouble  at  home,"  and  testified  that 
his  nervous  system  was  wrecked,  '*^®  and  that  he  had  become 
troubled  with  insomnia  and  forgetfulness  as  a  result.  This, 
as  seen,  finds  scant  support  in  the  record,  which  indicates, 
also,  that  he  is  a  man  of  strong  physique  and  not  of  an  especi- 
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ally  nervous  temperament,  and  not  such  a  person  as  would 
be  likely  to  be  much  troubled  over  his  wife's  unfounded  sus- 
picions. Undoubtedly  he  was  greatly  annoyed  by  her  talk, 
and  possibly  his  fears  may  have  been  unduly  aroused  by  her 
appearance  in  his  bedroom  on  one  occasion.  But  these  were 
unfounded,  and,  though  he  may  rue  his  bargain  in  marrying 
a  woman  somewhat  eccentric  in  character  and  too  much  given 
to  fault-finding,  he  is  in  the  situation  of  many  another  hus- 
band as  well  as  wife  who  bears  the  matrimonial  yoke  under 
like  conditions  in  philosophic  endurance.  For  such,  when 
this  does  not  amount  to  legal  cruelty,  the  law  affords  no  re- 
lief. True  it  is  that  words  and  deportment  may  work  injury 
as  deplorable  as  violence  to  the  person.  One  of  Shakespere's 
characters  is  made  to  say,  "I  will  speak  daggers  to  her,  but 
use  none." 

We  are  satisfied,  however,  upon  a  separate  examination 
of  the  entire  record,  that  the  evidence  falls  far  short  of 
showing  that  a  continuance  of  the  marriage  relation  by  these 
parties  will  be  attended  with  any  danger  to  the  plaintiff's 
life,  and  that,  with  the  restoration  of  defendant's  health, 
which,  with  appropriate  treatment,  seems  probable,  much 
that  has  been  objectionable  in  her  conduct  will  be  obviated. 
She  may  continue  to  talk  more  than  wisdom  dictates,  but  di- 
vorce cannot  be  made  the  panacea  for  the  infelicities  of  mar- 
ried life.  If  disappointment,  suffering,  and  sorrow  even  be 
incident  to  the  relation,  it  must  be  endured.  The  marriage 
yoke  cannot  be  thrown  off  merely  because  it  rides  unevenly. 
The  petition  should  have  been  dismissed.  Appellee's  motion 
to  dismiss  is  merely  a  renewal  of  a  like  motion  previously  over- 
ruled, and  is  likewise  overruled,  as  is  also  appellant's  motion 
to  strike  appellee's  additional  abstract.  Appellant  is  allowed 
the  sum  of  one  hundred  and  fifty  dollars  with  which  ^^"^  to 
compensate  counsel  for  prosecuting  this  appeal,  and  the  sam<» 
will  be  taxed  in  her  favor  as  a  part  of  the  costs  of  the  case. 

Reversed. 
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I.  Definition. 
Desertion,  within  the  meaning  of  the  divorce  laws,  consists  in  the 
actual  ceasing  of  cohabitation  and  the  intent  in  the  mind  of  the 
offending  party  to  desert  the  other:  Morrison  v.  Morrison,  20  Cal. 
431;  Stein  v.  Stein,  5  Colo.  55;  Johnson  v.  Johnson,  22  Colo,  20,  55 
Am.  St.  Rep.  112,  43  Pac.  130;  Bennett  v.  Bennett,  43  Conn.  313; 
Lynch  v.  Lynch,  33  Md.  328.  Desertion  is  the  voluntary  separation 
of  one  spouse  from  the  other  without  justification,  and  with  an  in- 
tention of  not  returning:  Williams  v.  Williams,  130  N.  Y.  193,  27 
Am.  St.  Rep.  517,  29  N.  E,  98,  14  L.  R.  A.  220.  Desertion,  to  consti- 
tute ground  for  divorce,  must  be  an  abandonment  of  one  spouse  by 
the  other  without  any  good  reason,  or  without  such  a  reason  as  the 
party  upon  probable  proof  believes  to  be  sufficient:  Powell  v.  Powell, 
29  Vt.  148.  Desertion  is  a  breach  of  matrimonial  duty,  and  is  com- 
posed, first,  of  the  breaking  off  of  the  matrimonial  cohabitation,  and, 
secondly,  an  intent  to  desert  in  the  mind  of  the  offending  party,  and 
both  must  combine  to  make  the  desertion  complete:  Latham  v.  La- 
tham, 30  Gratt,  307;  Tillis  v.  Tillis,  55  W.  Va.  198,  46  S.  E.  926. 
Desertion  in  the  divorce  law  is  the  voluntary  separation  of  one  of 
the  married  parties  from  the  other  with  intent  to  desert,  or  the  volun- 
tary refusal  to  renew  a  suspended  cohabitation,  without  justification 
either  in  the  consent  or  the  wrongful  conduct  of  the  other:  Alkire  v. 
Alkire,  33  W.  Va.  517,  11  S.  E.  11.  To  establish  desertion  three 
things  must  concur  and  must  be  proved;  these  are  cessation  from 
cohabitation  continued  for  the  statutory  period,  intention  in  the 
mind  of  the  deserter  not  to  resume  cohabitation,  and  the  absence  of 
the  other  party's  consent  to  the  separation:  Rose  v.  Rose,  50  Mich. 
92,  14  N.  W.  711;  Davis  v.  Davis,  60  Mo.  App.  545;  Sergent  v.  Ser- 
gent,  33  N.  J.  Eq.  204. 

n.  Legal  Elements  of. 
a.  Intent  to  Abandon. — To  constitute  desertion  as  a  canse  for  di- 
vorce there  must  not  only  be  a  separation,  but  also  an  intent  to  cease 
to  live  together  as  husband  and  wife,  together  with  an  abnegation 
of  all  the  duties  of  the  marital  relation:  Kupka  v.  Kupka,  132  Iowa, 
191,  109  N.  W.  610;  Lynch  v.  Lynch,  33  Md.  328.  Desertion  is  not 
only  a  cessation  of  cohabitation,  but  must  also  be  without  the  con- 
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sent  of  the  other  party,  and  with  the  intention  not  to  return.  Mere 
separation  and  nonsupport  do  not  alone  constitute  desertion:  Moak 
V.  Moak  (N.  J.  Eq.),  48  Atl.  394;  Dignan  v.  Tignan,  17  Misc.  Rep. 
268,  40  N.  Y,  Supp.  320.  There  must  be  an  abandonment  by  the  of- 
fending party  with  a  fixed  determination  upon  his  part,  without  good 
cause,  to  separate  from  and  refuse  to  provide  for  the  support  of  the 
wife:  Orr  v.  Orr,  8  Bush,  156.  To  prove  desertion  it  is  essential  to 
show  that  the  absence  of  the  defendant  was  not  justified  by  the  con- 
duct of  the  plaintiff,  that  it  was  continued  for  the  statutory  time  with- 
out any  intention  on  the  part  of  the  absentee  during  that  period 
to  resume  the  marital  relation  and  that  plaintiff  never  consented 
to  nor  acquiesced  in  the  separation:  Hall  v.  Hall,  77  Mo.  App.  600. 
It  must  be  shown  that  the  libelee  left  the  libelant  with  the  inten- 
tion of  not  rejoining  her  again,  or  having  left  with  the  intention 
of  returning,  that  he  afterward  determined  to  abandon  her,  and  that 
this  intention  or  determination  was  persevered  in  for  the  statutory 
period,  and  continued  to  the  time  of  the  filing  of  the  libel:  Davis  v. 
Davis,  37  N.  H.  191.  Such  circumstances  must  appear  as  manifest 
a  settled  and  determined  purpose  on  the  part  of  the  offending  party 
to  withdraw  from  his  wife  permanently  his  society  and  protection, 
and  to  withhold  from  her  the  means  necessary  for  her  support:  Kuck- 
uian  V.  Euckman,  58  How.  Pr.  278.  A  letter  written  by  a  wife  to 
her  husband,  stating,  in  response  to  his  request  for  information,  that 
she  never  intended  to  live  with  him  again,  indicates  a  willful  deser- 
tion: Edwards  v.  Edwards,  69  N.  J.  Eq.  522,  61  Atl.  531.  An  in- 
tent expressed  by  the  wife  to  abandon  her  husband  and  to  "remain 
away  from  home  forever,"  followed  by  her  going  away  to  remote 
places  and  staying  between  two  and  three  years,  constitutes  deser- 
tion: Allen  V.  Allen,  194  Pa.  419,  45  Atl.  375.  It  is  the  sole  fact  of 
the  separation  by  the  offending  spouse  for  the  requisite  time  with 
the  continuing  intention  not  to  perform  matrimonial  obligations  which 
entitles  the  innocent  spouse  to  a  divorce:  Besch  v.  Besch,  27  Tex. 
390.  The  mere  absence  of  the  husband  or  wife  from  the  matrimonial 
domicile,  without  an  intent  to  discontinue  the  marital  relation,  is 
not,  in  a  legal  sense,  a  desertion,  but  such  absence  becomes  desertion 
as  soon  as  the  absentee  abandons  the  intention  of  returning:  Fulton 
V.  Fulton,  36  Miss.  517.  In  legal  contemplation,  the  husband  is  living 
with  his  wife,  though  driven  by  stress  of  circumstances  and  pecuniary 
diflScultics  to  absent  himself  from  home  and  wife  in  an  effort  to  better 
provide  for  his  family,  and  he  ceases  to  live  with  his  wife  only  when, 
with  an  intention  to  never  return,  he  deserts  or  abandons  her:  Wal- 
ton v.  Walton,  76  Miss.  662,  71  Am.  St.  Rep.  540,  25  South.  166. 

Absence  from  the  wife  for  three  years  is  not  necessarily  desertion 
in  law,  but  the  circumstances  and  manner  of  the  absence  must  be 
shown,  that  the  court  may  determine  the  intent:  Rogers  v.  Rogers, 
18  N.  J.  Eq.  445.  The  abandonment  must  be  willful,  and  with  an  in- 
tention to  live  apart,  and  the  iuteution  to  ubuudou  is  the  criterion: 
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Ahrenfoldt  ▼.  Ahrenfeldt,  1  Iloflf.  Ch.  47.  In  so  far  as  the  decisions 
cited  maintain  that  there  must  be  a  failure  of  the  husband  to  pro- 
vide for  his  wife,  and  that  there  must  also  be  an  intent  to  desert, 
they  are  doubtless  sufficiently  correct  for  ordinary  contingencies,  but 
when  cases  actually  arise  necessarily  presenting  the  question,  some  of 
them  may  call  for  more  careful  statement.  Thus,  desertion  and  fail- 
ure to  provide  are  under  some  statutes  separate  grounds  for  divorce, 
and,  whether  they  are  or  not,  the  terms  are  by  no  means  synonymous, 
though  the  conditions  described  by  them  are  often  coincident.  While 
it  usually  happens  that  the  deserting  spouse  also  fails  in  the  duty  of 
support,  yet  it  is  not  difficult  to  imagine  a  course  of  conduct  which 
is  necessarily  desertion,  though  there  is  no  failure  to  discharge  the 
marital  financial  obligations:  Ezlas  v.  Ezlas,  171  HI.  632,  49  N.  E.  717; 
Power  v.  Power,  66  N.  J.  Eq.  320,  105  Am,  St.  Rep.  653,  58  Atl.  192; 
Yates  V,  Yates,  59  N.  J.  Eq.  100,  43  Atl.  436.  So  though  separation 
and  desertion  are  by  no  means  synonymous,  and  there  is  never  any 
desertion  from  separation  due  to  the  ordinary  necessities  of  human 
employment,  and  rarely  any  desertion  without  an  intent  to  per- 
manently abandon  cohabitation,  yet  if  such  abandonment  takes  place 
unnecessarily  and  is  long  continued,  without  any  other  reason  ap- 
parent than  the  preference  not  to  discharge  the  marital  duties, 
then  we  think  the  intent  necessary  to  desertion  should  be  conclusively 
presumed,  and  the  injured  one  should  be  entitled  to  divorce  on  the 
ground  of  desertion,  though  the  offending  spouse  may  never  have 
formed  any  intention  as  to  his  future  course,  or  may  have  entertained 
a  vague  purpose  of  reassuming  the  matrimonal  obligation  at  some  in- 
definite time:  Rathburn  v.  Ptathburn,  76  Mich.  462,  43  N.  W.  307; 
James  v.  James,  58  N.  H.  266;  Raster  v.  Kaster,  43  Mo.  App.  115; 
Sisemore  v.  Sisemore,  17  Or.  542,  21  Pac.  820. 

b.  Separation  by  Consent. — A  separation  with  the  consent  or 
acquiescence  of  the  parties  does  not  constitute  desertion,  no  matter 
how  long  continued:  Lea  v.  Lea,  8  Allen,  418;  Cox  v.  Cox,  35  Mich. 
461;  Simpson  v.  Simpson,  31  Mo.  24;  Droege  v.  Droege,  55  Mo.  App. 
481;  Davis  v.  Davis,  60  Mo.  App.  545;  Latham  v.  Latham,  30  Gratt. 
307.  The  separation  of  husband  and  wife,  acquiesced  in  by  the  wife, 
and  which  she  did  much  to  bring  about,  however  long  continued,  with 
no  sincere  overtures  to  terminate  such  separation,  does  not  consti- 
tute desertion  nor  authorize  a  divorce  on  her  petition:  Hankinson  v. 
Hankinson,  33  N.  J.  Eq.  66.  Where  husband  and  wife  agree  to  live 
separate  and  apart,  there  can  be  no  divorce  on  the  ground  of  deser- 
tion: Secor  V.  Secor,  1  McAr.  630.  A  petition  for  divorce  filed  by 
the  husband  will  be  dismissed  when  it  appears  that  his  wife  left 
with  his  consent,  and  he  has  not  invited  her  to  return:  Smithson  v. 
Smithson,  18  D.  C.  227.  A  bill  for  divorce  on  the  ground  of  desertion 
will  not  lie,  where  the  parties  are  living  apart  under  articles  of  separa- 
tion, or  by  mutual  consent,  and  where  the  party  seeking  the  divorce 
has  not  exprtsiitd  a  desire  to   terminate  the  agreement:   Moores  v. 
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Moores,  16  N.  J.  Eq.  275.  Neither  husband  nor  wife  can  make  a 
separation  which  was  begun  and  prolonged  by  their  common  act  and 
consent,  and  which  neither  has  ever  made  an  effort  to  terminate,  a 
ground  of  complaint  for  divorce:  Gilmer  v.  Gilmer,  37  Mo.  App.  672. 
The  action  of  the  wife  in  leaving  her  husband  under  a  mutual  agree- 
ment of  separation  does  not  constitute  desertion  such  as  will  entitle 
the  husband  to  a  divorce:  Masterson  v.  Masterson,  20  Ky.  Law  Eep. 
631,  46  S.  W.  20.  If  it  appears  that  the  desertion  alleged  was  en- 
tirely agreeable  to  the  petitioner,  and  in  a  manner  superinduced  by 
her  own  conduct,  and  manifestly  against  the  wishes  of  her  hus- 
band, a  divorce  for  that  cause  cannot  be  obtained:  Eutledge  v.  Rut- 
ledge,  5  Sneed,  554.  To  constitute  a  desertion,  the  separation  must 
be  against  the  will  of  the  complaining  party,  as  it  does  not  lie  with 
one  who  consents  to,  or  approves  of,  the  separation  to  complain  of 
it  as  a  desertion:  Sarfaty  v.  Sarfaty,  59  N.  J.  Eq.  193,  45  Atl,  261. 
If  a  husband,  not  entirely  blameless  for  the  act,  makes  no  effort  to 
prevent  his  desertion  by  his  wife,  and  acquiesces  in  and  appears  sat- 
isfied with  its  continuance,  he  is  not  entitled  to  a  divorce  on  the 
ground  of  desertion:  Herold  v.  Herold,  47  N.  J.  Eq.  210,  20  Atl.  375, 
9  L.  R.  A.  696.  To  establish  a  case  of  desertion  sufficient  to  author- 
ize divorce,  it  must  appear  that  the  wife  left  her  husband  of  her  own 
accord,  without  his  consent,  and  against  his  will,  or  that  she  has 
obstinately  refused  to  return  without  just  cause  on  the  request  of  her 
husband.  Desertion  cannot  be  inferred  from  the  mere  unaided  fact 
that  the  parties  do  not  live  together:  Jennings  v.  Jennings,  13  N.  .T. 
Eq.  38.  If  a  husband  and  wife  have  been  living  apart  by  mutual 
consent,  there  must  be  proof  that  the  consent  was  withdrawn,  and 
that  the  marital  duty  was  demanded  by  one  of  the  parties,  in  ordor 
to  establish  willful  desertion:  Currier  v.  Currier,  68  N.  J.  Eq.  7,  59 
Atl.  4.  Desertion  of  husband  by  wife  is  made  out  when  it  is  shown 
that  the  absence  commenced  and  has  continued  for  two  years,  without 
the  consent  and  against  the  objections  of  the  other  party:  Benkert 
v.  Benkert,  32  Cal.  467.  A  wife  leaving  her  husband,  who  was  drink- 
ing heavily,  cannot  procure  a  divorce  on  the  theory  of  constructive 
desertion,  where  the  separation  was  not  forced  upon  her  by  his 
drunkenness,  but  was  brought  about  by  consent,  and  in  order  to  re- 
lieve the  husband,  who  was  in  financial  straits  until  he  should  be 
able  to  procure  employment  and  provide  a  suitable  home:  Foote  v. 
Foote  (N.  J,  Eq.),  61  Atl.  90. 

c.  -Time  When  Desertion  Begins. — Desertion  must  be  regarded  as 
beginning  when  the  intention  not  to  return  is  formed:  Phelan  v. 
Phelan,  12  Fla.  449.  A  voluntary  separation  becomes  desertion  from 
the  time  that  the  complaining  party  makes  sincere  overtures  to  ter- 
minate it,  and  the  offending  party  refuses,  and  manifests  an  intent 
to  stay  away:  Hankinson  v.  Hankinson,  33  N.  J.  Eq.  66.  If  a  hus- 
band Icavps  his  wife,  intending  to  return,  and  aftorwrird  doridfs  ti< 
■tay  away,  the  dcaertiuu  will  begin  to  run  from  that  decision:  iiecd 


622  American  State  Reports,  Vol,  119.  [Iowa, 

V.  Keed,  Wright,  224.  If  a  wife  having  left  her  home  with  her  hus- 
band's consent,  with  intent  of  making  a  visit  to  her  mother,  subse- 
quently changes  her  purpose  and  refuses  to  return,  her  absence  is 
not  a  willful  desertion  from  the  time  of  her  departure,  but  only 
from  the  time  the  intent  to  stay  away  was  formed:  Conger  v.  Conger, 
13  N.  J.  Eq.  286.  Separation  and  intention  to  abandon  must  concur 
to  constitute  the  desertion  contemplated  by  the  statute,  but  they  need 
not  be  identical  in  their  conimencement.  If  one  spouse  should  leave 
the  other  on  business,  and  afterward  determine  not  to  return,  the 
desertion  would  commence  from  the  time  such  intention  was  formed: 
Pinkard  v.  Pinkard,  14  Tex.  356,  65  Am.  Dec.  129. 

d.  Duration  and  Continuity  of  Separation. — In  nearly  all  of  the 
states  the  statute  fixes  the  period  of  time  through  which  the  separa- 
tion of  husband  and  wife  must  continue,  to  entitle  the  offended 
spouse  to  divorce,  and  it  is  universally  decided  that  such  separation 
must  be  continuous  and  uninterrupted,  for  the  full  time  prescribed 
by  the  statute.  Thus,  the  statute  providing  that  "willful,  con- 
tinued and  obstinate  desertion  for  the  term  of  three  years"  shall  be 
a  cause  for  divorce  contemplates  a  continuous  and  uninterrupted  de- 
sertion: Gaillard  v.  Gaillard,  23  Miss.  152.  Desertion,  to  be  a  ground 
for  divorce  under  the  statute  relating  thereto,  must  continue  unin- 
terrupted for  the  full  period  fixed  by  the  statute  next  before  the 
commencement  of  the  action:  Stocking  v.  Stocking,  76  Minn.  292,  79  N. 
W.  172,  668;  Stymiest  v.  Stymiest,  16  Pa.  Co.  Ct.  305.  It  has  also  been 
decided,  however,  that  under  a  statute  authorizing  an  absolute  di- 
vorce for  willful  desertion  for  three  consecutive  years,  a  divorce  may 
be  granted  where  the  three  years  have  elapsed  at  the  time  of  the 
hearing,  though  the  libel  was  filed  before  that  time:  Heraenway  v. 
Hemenway,  65  Vt.  623,  27  Atl.  609;  and  to  the  same  effect  is  Mc- 
Crocklin  v.  McCrocklin,  2  B.  Mon.  370.  A  separation  of  a  husband 
and  wife  by  the  latter  going  to  her  father's,  to  constitute  a  basis 
for  divorce  under  the  statute  upon  the  ground  of  desertion,  must 
have  commenced  and  existed  during  the  statutory  period  prior  to 
the  filing  of  the  bill,  and  continued  during  the  whole  period  without 
interruption,  and  mutual  treaties  and  deliberations  within  that  pe- 
riod with  a  view  to  living  together  again  are  inconsistent  with  the 
kind  of  desertion  the  statute  contemplates  as  ground  for  divorce: 
Budd  V.  Hudd,  33  Mich.  101.  In  Maine,  in  a  libel  for  divorce,  where 
a  desertion  by  one  of  the  parties  of  the  other  is  the  only  cause 
shown,  it  must  have  been  continuous  for  at  least  five  successive 
years:  Ricker  v.  Eicker,  29  Me.  281;  Small  v.  Small,  31  Me.  493. 
And  in  any  event  it  must  be  shown  that  the  desertion  has  been  a 
continuous  act  up  to  the  time  of  the  filing  of  the  libel:  Hancock  v. 
Hancock,  5  N.  H.  239;  Davis  v.  Davis,  37  N.  H.  191.  Two  periods  of 
desertion,  interrupted  by  a  reconciliation,  cannot  be  added  together 
for  the  purpose  of  making  up  the  term  required  by  the  statute  to 
entitle   a   husband   or  wife   to   a   divorce   for   desertion:    Gaillard   v. 
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Gaillard,  23  Miss.  152.  But  if  a  husband  willfully  abandons  his  wife 
for  the  statutory  period  and  contributes  nothing  to  her  support  dur- 
ing that  time,  and  returns  to  her  home  but  once  during  such  period, 
and  then  simply  to  get  his  clothes,  the  separation  is  not  interrupted, 
and  his  wife  is  entitled  to  a  divorce  on  the  ground  of  his  desertion: 
De  Armond  v.  De  Armond,  66  Ark.  601,  53  S.  W.  45.  If  a  wife  de- 
serts her  husband  without  just  cause,  and  thereafter  so  wrongfully 
conducts  herself  as  to  justify  her  husband  in  suing  her  for  divorce 
on  the  ground  of  her  adultery,  the  pendency  of  such  action,  although 
she  be  not  in  fact  guilty,  will  not  suspend  the  term  of  her  deser- 
tion, and  after  the  lapse  of  the  statutory  period,  her  husband  may 
sue  her  for  divorce  for  such  desertion:  Wagner  v.  Wagner,  39  Minn. 
394,  40  N.  W.  360. 

«.  Duty  to  Seek  Eeconciliatlon. — A  husband  cannot  accept  the  de- 
parture of  his  wife  from  the  home  as  a  desertion,  and  ground  for 
divorce,  if  he  refuses  to  invite  her  to  return,  makes  no  effort  to  in- 
duce her  to  resume  her  place  in  the  household,  and  rejects  her  over- 
tures for  a  reconciliation,  even  though  she  was  originally  in  fault 
in  leaving  him:  McElhaney  v.  McElhaney,  125  Iowa,  333,  101  N.  W. 
93.  A  wife's  mere  absence  from  her  husband,  though  she  wrong- 
fully separated  herself  from  him,  is  not  in  itself  proof  of  a  willful 
intent  on  her  part  to  abandon  him  sufficient  to  entitle  him  to  a  di- 
vorce, unless  he  in  good  faith  invited  her  to  return  or  made  known 
to  her  his  willingness  to  receive  her:  Ojserkis  v.  Ojserkis  (N.  J.  Eq.), 
62  Atl.  113.  A  wife's  desertion  is  not  willful,  even  if  continued  for 
two  years,  where  the  husband  was  partially  to  blame,  and  where 
he  made  no  effort  to  prevent  her  going  on  the  day  of  her  departure, 
nor  any  subsequent  effort  to  induce  her  to  return,  though  they  met 
several  times  thereafter  on  friendly  terms:  Van  Wart  v.  Van  Wart, 
57  N.  J.  Eq.  598,  41  Atl.  965.  Willful  desertipn  does  not  begin  un- 
til after  the  offending  party  has  in  good  faith  exhausted  all  reason- 
able efforts  to  right  the  wrong,  and  to  satisfy  the  injured  wife  that 
there  will  be  no  recurrence  of  the  causes  which  induced  the  separa- 
tion, nor  until  the  lapse  of  a  reasonable  time  for  a  consideration  of 
the  overtures  for  a  reconciliation:  Stocking  v.  Stocking,  76  Minn. 
292,  79  N.  W.  172,  668.  If  a  wife,  in  leaving  her  husband,  wrote  to 
him  indicating  that  she  had  taken  the  steps  because  of  serious 
quarrels  with  her  husband's  mother,  and  gave  him  permission  to  corao 
and. see  her,  and  signed  herself  in  an  affectionate  manner,  there  is  no 
willful  desertion  on  her  part,  and  it  is  his  duty  to  seek  his  wife 
and  urge  a  reconciliation:  Edwards  v.  Edwards,  69  N.  J.  Eq.  522,  61 
Atl.  531.  A  separation  from  her  husband  by  the  wife,  begun  by  her 
without  such  reasons  as  would  have  sufliced  on  her  part  to  procure  a 
divorce  from  him,  does  not  entitle  him  to  a  divorce  on  the  ground 
of  her  desertion,  when  he  neglects  to  do  anything  to  induce  her  to 
return:  Bowlby  v.  Bowlby,  25  N.  .T.  Eq.  406.  If  it  appears  that  the 
departure  of  the  wife  was  caused  by  mistaking  the  language  of  her 
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husband  as  a  consent  to  her  departure,  she  ia  not  guilty  of  desertion, 
if  he  made  no  effort  to  rectify  her  error  by  inviting  her  to  return: 
Sraithson  v.  Smithson,  18  D.  C.  227.  If  the  husband  has  not  made 
the  advances  or  concessions  which  a  just  man  ought  to  make  to  put 
an  end  to  his  wife's  desertion,  induced,  though  not  justified,  by  hia 
conduct  to  her,  she  is  not  guilty  of  willful  and  obstinate  desertion: 
Cornish  v.  Cornish,  23  N.  J.  Eq.  208.  Or,  if  a  wife  deserts  without 
cause,  and  afterward  realizes  that  she  has  acted  foolishly,  and  would 
return  if  the  way  was  opened  to  her,  but  her  husband  refrains  from 
doing  anything  to  induce  her  to  return,  for  the  purpose  of  making 
her  absence  a  ground  of  divorce,  her  desertion  is  not  willful  and 
obstinate:  Trail  v.  Trail,  32  N.  J.  Eq.  231;  Newing  v.  Newing,  45 
N.  J.  Eq.  498,  18  Atl.  196.  If  the  husband's  acts  are  not  of  such  in- 
tensity as  to  amount  to  desertion,  but  are  such  as  will  justify  his 
wife  in  temporarily  separating  herself  from  him,  it  is  his  duty  to 
personally  seek  her  and  ask  her  to  return,  and,  his  failure  to  do 
this,  while  he  remains  passive  for  many  years,  manifesting  no  in- 
terest in  her  welfare  or  desire  to  resume  marital  relations,  con- 
stitutes desertion,  and  entitles  her  to  divorce:  McVickar  v.  McVickar, 
46  N.  J.  Eq.  490,  19  Am.  St.  Kep.  422,  19  Atl.  249.  Or,  if  a  wife, 
in  anger,  tells  her  husband  that  he  may  go  his  way  and  she  will  go 
hers,  and  gives  other  evidence  of  her  desire  that  they  should  live 
separate,  but  immediately  retracts  and  beseeches  hira  not  to  go,  and  he, 
notwithstanding  her  entreaties,  leaves  her  in  a  passion,  and,  without  any 
attempt  at  reconciliation  or  without  contributing  anything  toward  her 
support  for  a  number  of  years,  or  even  communicating  with  her  in  any 
way,  she  is  entitled  to  a  divorce  on  the  ground  of  his  desertion:  Schauck 
▼.  Schauck,  33  N.  J.  Eq.  363.  It  has,  however,  been  held  that,  in  a  case 
of  willful  and  malicious  desertion,  it  is  not  required  of  the  husband,  in 
order  to  get  a  divorce,  to  show  that  he  has  endeavored  to  induce  his  wife 
to  return  and  live  with  him:  Lanier  v.  Lanier,  5  Heisk.  462;  Patterson 
V.  Patterson  (Wash.),  88  Pac.  196.  If  a  husband  has  deserted  his  wife- 
without  cause,  he  cannot  charge  her  with  desertion  by  merely  showing 
a  request  to  her  to  return  and  come  to  a  particular  place  and  reside 
with  him  there,  but  he  must  show  that  he  has  in  good  faith  offered 
her  a  home:  Paul  v.  Paul,  75  111.  A  pp.  383.  A  husband  may  be 
guilty  of  willful  desertion,  although  articles  of  separation  are  signed 
after  he  deserts  his  wife,  if  he  knows  that  she  dissents  from  the 
separation,  and  does  not  try  to  induce  her  to  return  to  him,  and 
is  determined  to  continue  the  separation:  Power  v.  Power,  66  N.  J. 
Eq.  320,  105  Am.  St.  Kep.  653,  58  Atl.  192.  A  husband  who  leaves 
his  home  and  never  offers  to  return,  nor  invites  his  wife  to  join  him 
at  any  other  place,  cannot  successfully  charge  her  with  willful  de- 
sertion: Barrett  v.  Barrett  (S.  Dak.),  105  N.  W.  463.  If  a  separation 
between  husband  and  wife  occurs  because  of  the  drunkenness  and 
cruelty  of  the  husband,  on  failure  of  the  husband  to  reform,  and 
after  such  reformation  to   seek   out   his   wife   and   apply   to    her   to 
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return,  giving  her  reasonable  assurances  of  the  sincerity  of  his 
reformation,  a  divorce  for  desertion  on  his  part  may  be  properly 
granted:  Jerolaman  v.  Jerolaman  (N.  J.  Eq.),  54  Atl.  166.  A  wife, 
when  deserted  by  her  husband,  is  not  bound  to  hunt  him  up  and 
go  to  the  place  where  he  is,  to  prevent  desertion  on  her  part:  Mil- 
lowitsch  V.  Millowitsch,  44  HI.  App.  357,  If  a  husband  deserts  his 
wife,  without  cause,*  there  is  not  the  same  obligation  on  the  wife 
to  endeavor  to  effect  a  reconciliation  that  there  would  be  on  the 
husband  were  the  case  reversed,  and  such  failure  to  try  to  effect  a 
reconciliation  does  not  make  her  the  deserting  party:  Sargent  v. 
Sargent,  36  N.  J.  Eq.  644. 

Although  a  wife  has  deserted  her  husband  without  cause  for  some 
time,  yet  if  she  goes  back  to  him,  confesses  her  wrong,  and  promises 
to  return  and  perform  her  duties,  and  he  refuses  to  receive  her,  and, 
for  a  number  of  years  "neglects  to  make  any  provision  for  her  sup- 
port, such  refusal  and  neglect  constitute  a  desertion,  for  which  she 
may  obtain  a  divorce:  Hanberry  v.  Hanberry,  29  Ala.  719;  Fellows 
V.  Fellows,  31  Me.  342.  An  offer  on  the  part  of  the  wife  to 
return  before  the  expiration  of  the  statutory  period  constitut- 
ing desertion,  after  a  voluntary  abandonment  of  her  husband, 
precludes  him  from  obtaining  a  divorce  on  that  ground:  Mc- 
Gowan  v.  McGowan  (Tex.  Civ.  App.),  50  S.  W.  399.  An  uncon- 
ditional offer  by  the  wife  to  return  to  her  husband's  bed  and  board, 
after  her  abandonment  of  him,  refused  by  him,  together  with  his 
refusal  to  contribute  to  her  support,  constitutes  desertion  on  his 
part  and  entitles  her  to  a  divorce:  Gilbert  v.  Gilbert,  5  Misc.  Eep. 
555,  26  N.  Y.  Supp.  30.  But  if  the  original  separation  was  not  a 
desertion  on  the  husband's  part,  it  has  been  decided  that  it  can  only 
be  turned  into  his  desertion  by  the  wife  in  good  faith  demanding 
a  resumption  of  the  marital  relationship,  and  the '  refusal  of  the 
husband  to  accede  thereto:  Provost  v.  Provost  (N.  J.  Eq.),  63  Att. 
619. 

Although  a  wife  leaves  her  husband's  house  through  his  fault, 
yet  if  he  afterward  sincerely  solicits  her  to  return  and  she  deliber- 
ately and  persistently  refuses,  her  conduct  then  constitutes  deser- 
tion: Hooper  v.  Hooper,  34  N.  J.  Eq.  93;  Whelan  v,  Whelan,  183  Pa. 
293,  38  Atl.  625.  It  has  also  been  decided  that  if  a  wife  deserts 
her  husband  and  remains  away  from  him  for  three  consecutive  years, 
and,  during  all  that  time,  continuously  and  unreasonably  refuses  to 
return,  his  right  to  a  divorce  is  complete,  although  during  that  pe- 
riod he  once  visited  her  and  occupied  the  same  bed  with  her  for  two 
or  three  nights,  as  that  fact  did  not  necessarily  interrupt  the  deser- 
tion: Danforth  v.  Danforth,  88  Me.  120,  51  Am.  St.  Eep.  380,  3  Atl. 
781,  31  L.  B.  A.  608.  The  latter  part  of  the  proposition  is,  in  our 
judgment,  not  maintainable.  If  a  wife  willfully  deserts  her  hus- 
band and  thereafter  brings  suit  for  separate  maintenance  and  he 
Am.  St.  Rep.,  Vol.  119—40 
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in  no  way  procured,  consented  to,  nor  connived  at  the  separation, 
he  is  under  no  legal  obligation  to  solicit  her  to  return,  as  her  per- 
sistence in  such  desertion  and  the  commencement  of  such  action  gives 
him  a  right  to  a  divorce:  Hitchcock  v.  Hitchcock,  15  App.  Cas.  (D. 
C.)  81. 

f.  Willful  Desertion. — Under  the  statutes  of  the  various  states  mak- 
ing desertion  of  husband  or  wife  a  ground  for  flivorce,  the  desertion 
must  be  willful,  continued,  and  without  reasonable  cause:  Sterling 
V.  Sterling  (N.  J.  Eq.),  63  Atl.  548;  Neely  v.  Neely,  131  Pa.  552, 
20  Atl.  311;  Eutledge  v.  Rutledge,  5  Sneed,  554.  Willful  desertion, 
within  the  meaning  of  the  statutes,  must  be  a  desertion  without  any 
good  reason,  or  without  such  reason  as  the  party,  upon  probable 
proof,  believes  to  be  sufficient:  Powell  v.  Powell,  29  Vt.  148.  It 
requires  willful  desertion  to  warrant  a  divorce,  and  such  desertion 
is  a  breach  of  the  matrimonial  duty,  and  is  composed,  first,  of  a 
breaking  off  •f  the  matrimonial  cohabitation,  and,  second,  an  intent  in 
the  mind  to  desert.  Both  must  combine  to  make  the  desertion  will- 
ful and  complete,  and  noncohabitation  alone  is  not  willful  desertion: 
Tillis  V.  Tillis,  55  W.  Va.  198,  46  S.  E.  926.  If  a  wife  leaves  her 
husband,  against  his  will  and  express  direction,  with  intent  not  to 
return,  the  desertion  is  willful:  Meier  v.  Meier,  68  N.  J.  Eq.  9,  59 
Atl.  234.  The  words  "willful  desertion"  as  used  in  the  statute  con- 
cerning divorces  signify  an  intentional  desertion,  but  such  words  do 
not  imply  malice:  Benkert  v.  Benkert,  32  Cal.  467.  But  it  has 
also  been  decided  that  a  husband's  willful  absence  from  his  wife, 
being  in  legal  acceptation  malicious,  is  sufficient  to  support  a  de- 
cree for  divorce  on  the  ground  of  willful  and  malicious  desertion: 
McClurg's  Appeal,  66  Pa.  366.  Husband  and  wife  cannot  both  be 
guilty  at  one  and  the  same  time  of  willful  desertion,  and  either 
or  both  be  entftled  to  a  divorce  upon  that  ground:  Wass  v.  Wass,  41 
W.  Va.  126,  23  8.  E.  537. 

m.  Facta  Constituting  Desertion, 
a.  Cruel  Conduct  Causing  Separation. — If  a  husband,  by  his  ex- 
treme cruelty  to  his  wife,  compels  her,  for  her  own  safety  and  pro- 
tection, to  seek  a  home  elsewhere  than  under  his  roof,  she  does  not 
thereby  desert  him,  within  the  meaning  of  the  statute,  but,  on  the 
other  hand,  under  such  circumstances,  he  is  chargeable  with  th» 
offense  of  deserting  his  wife,  and  she  may  obtain  a  divorce  on  that 
ground:  Levering  v.  Levering,  16  Md.  213;  Market  v.  Market,  11 
N.  J.  Eq.  256;  Waltermine  v.  Waltermine,  110  N.  Y.  183,  17  N.  E. 
739.  If  a  husband  actually  drives  his  wife  from  himself  and  his 
home,  or  by  his  cruel  treatm.tnt  compels  her  to  leave  it,  for  her 
safety  and  comfort,  and  he  afterward  fails  to  provide  her  with  a 
home,  this  is  an  abandonment,  separation  and  desertion  by  him,  which 
entitles  her  to  a  divorce:  Curlett  v.  Curlett,  106  111.  App.  81;  Starkey 
T.  Starkey,  21  N.  J.  Eq.  135.     If  the  cruelty  of  the  husband  ia  suffi- 


Feb.  1907.]     Pfannebeckeb    v.  Pfannebeckee.  627 

cient  to  warrant  a  divorce  a  mensa  et  thoro,  the  wife  may  lawfully 
separate  from  him,  and  such  separation  will  constitute  constructive 
desertion  on  his  part,  and  if  continued  for  the  statutory  period  will 

entitle  her  to  a  divorce  a  vinculo:  G v.  G ,  67  N.  J.  Eq. 

30,  56  Atl.  736.  If  a  separation  has  been  occasioned  by  cruelty  of 
the  husband  to  his  wife  sufficient  to  support  a  decree  for  divorce 
against  him,  he  cannot  successfully  claim  that  her  absence  from  him 
for  over  two  years  thereafter  is  a  desertion  on  her  part:  Criekler 
V.  Criekler,  58  N.  J.  Eq.  427,  43  Atl.  1064;  because  if  a  wife  is  jus- 
tified in  leaving  her  husband  on  account  of  his  cruelty,  the  separation 
is  legally  chargeable  to  him,  and  constitutes  a  legal  desertion  on  his 
part:  Lister  v.  Lister,  65  N.  J.  Eq.  109,  55  Atl.  1093.  Where  a  hus- 
band's treatment  of  his  wife  is  so  cruel,  long  continued  and  persist- 
ent as  to  render  separation  desertion  on  his  part,  and  his  conduct 
subsequently  is  such  as  to  render  it  unsafe  for  her  to  return  to  him 
at  any  time  within  the  period  fixed  by  the  statute  as  constituting 
desertion  after  the  separation,  her  right  to  a  divorce  becomes  fixed: 
McVickar  v.  McVickar,  46  N.  J.  Eq.  490,  19  Am.  St.  Eep.  422,  19 
Atl.  249j  Daertes  v.  Daertes  (N.  J.  Eq.),  38  Atl.  950.  A  husband 
whoso  overbearing  and  unkind  treatment  has  caused  his  wife  to 
desert  him  is  not  entitled  to  a  divorce  on  the  ground  of  her  deser- 
tion, when  he  has  not  made  advances  and  concessions  at  a  time  and 
in  a  manner  suitable  to  obtaining  her  return:  Hall  v.  Hall,  59  N. 
J.  Eq.  402,  45  Atl.  690. 

To  justify  a  wife  in  leaving  the  domicile  of  her  husband,  with 
the  purpose  of  remaining  away  and  dissolving  the  marriage  relation, 
so  as  to  charge  him  with  desertion  in  a  legal  sense,  which  will  en- 
title her  to  a  divorce,  his  conduct  which  induced  her  action  must 
have  been  such  as  would  have  afforded  ground  for  divorce,  and 
the  separation  must  have  been  against  her  will:  Barnett  v.  Barnctt, 
27  Ind.  App.  466,  61  N.  E.  737;  Alkire  v.  Alkire,  33  W.  Va.  517,  11 
8.  E.  11;  Martin  v.  Martin,  33  W.  Va.  695,  11  S.  E.  12. 

If  a  husband  is  compelled  to  leave  and  live  separate  from  his  wife 
on  account  of  her  cruelty  and  misconduct,  he  is  entitled  to  an  ab- 
solute divorce  on  the  ground  of  her  desertion:  Setzcr  v.  Setzer,  123 
N.  C.  170,  83  Am.  St.  Rep.  666,  38  S.  E.  731. 

"b.  Misconduct  Justifying  Separation. — "Within  the  meaning  of  the 
statute,  a  husband  may  as  effectually  desert  his  wife  by  requiring 
her  to  leave  his  house,  and  denying  her  the  privilege  of  living 
with  him  as  by  going  away  himself:  Jones  v.  Jones,  95  Ala.  443, 
11  South.  11,  18  L.  R.  A.  95;  Harding  v.  Harding,  22  Md.  337. 
Abandonment  by  a  husband  of  his  wife  on  account  of  her  cruelty 
does  not  entitle  her  to  a  divorce  on  the  ground  of  his  desertion: 
Naulet  V.  Dubois,  6  La.  Ann.  403.  If  a  husband,  who  has  not 
provided  a  domicile  for  his  wife,  takes  her  to  the  home  of  her 
parents,  and  without  further  notice  to  her,  leaves  the  state  for 
an  indefinite  period,  the  wife  has  a  right  to  a  divorce  on  the  ground 
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of  his  abandonment  and  desertion:  Wilcox  v.  Nixon,  115  La.  47, 
112  Am.  St.  Rep.  266,  38  South.  890.  Violent  and  outrageous  con- 
duct on  the  part  of  the  wife  toward  her  husband,  rendering  the 
proper  discharge  of  the  duties  of  married  life  impossible,  constitutes 
a  desertion  on  her  part,  upon  his  abandoning  her,  and  is  ground  for 
divorce:  Lynch  v.  Lynch,  33  Md.  328.  Although  a  husband  so  abuses 
his  wife  that  she  has  justifiable  cause  to  leave  him,  and  does  leave 
him,  and  does  not  return  or  offer  to  return,  and  he  for  five  consecu- 
tive years  next  after  her  departure  neglects  to  provide  for  her  main- 
tenance, and  does  not  seek  to  live  with  her,  yet  all  this  did  not  con- 
stitute desertion  on  his  part  under  a  former  statute  of  Massachusetts: 
Pidg^  V.  Pidge,  3  Met.  257.  The  desertion  of  one  of  the  spouses 
caused  and  justified  by  the  misconduct  of  the  other  is  not  desertion 
by  the  former:  Fera  v.  Fera,  98  Mass.  155.  The  voluntary  with- 
drawal of  the  wife  induced  by  her  husband's  cruelty  or  neglect  is 
not  such  consent  as  will  deprive  her  of  the  right  to  a  divorce,  even  if 
her  husband  should  accompany  his  cruelty  or  neglect  with  permission 
for  her  to  depart  from  his  house  and  society:  Lea  v.  Lea,  99  Mass. 
493,  96  Am.  Dec.  772.  The  conduct  of  a  husband  toward  his  wife 
may  be  such  as  to  warrant  her  in  leaving  him,  although  it  would 
not  entitle  her  to  a  divorce,  and  if  her  absence  is  caused  by  his  mis- 
conduct, or  if  he  places  himself  in  such  a  situation  as  to  prevent  her 
return,  he  will  not  be  entitled  to  a  divorce,  although  she  may  have 
lived  separate  from  him  for  a  number  of  years:  Gillinwaters  v.  Gil- 
linwaters,  28  Mo.  60.  A  divorce  cannot  be  had  for  desertion  by 
the  wife,  where  a  husband,  who  was  living  in  adultery,  acquiesced 
in  his  wife's  living  apart  from  him  and  furnished  means  for  her 
support  until  he  suddenly  stopped  such  allowance,  without  having 
made  any  request  for  her  to  return:  Davis  v.  Davis,  60  Mo.  App.  545. 
The  mere  fact  that  a  husband,  by  frequent  acts  of  adultery,  justi- 
fied his  wife  in  leaving  him,  does  not  render  him  guilty  of  the 
statutory  offense  of  desertion:  Stiles  v.  Stiles,  52  N.  J.  Eq.  446,  29 
Atl.  162.  But  open  and  notorious  support  of  and  cohabitation  with 
another  woman  while  absent  from  his  wife,  without  her  knowledge 
of  the  cause  of  the  continued  absence,  or  of  his  place  of  residence, 
or  of  the  business  in  which  he  is  engaged,  or  of  his  ability  or  lack 
of  ability  to  support  her,  when  persisted  in  for  the  period  required 
by  the  statute,  constitutes  willful,  continued,  and  obstinate  deser- 
tion by  the  husband:  Carroll  v.  Carroll,  68  N.  J.  Eq.  724,  61  Atl. 
383.  A  wife  is  not  obliged  to  stay  under  her  husband's  roof  with 
his  prostitute,  and  if  she  leaves  his  house  for  that  reason  and  he 
refuses  to  support  her,  he  must  be  understood  as  having  driven  her 
away  and  abandoned  her,  and  she  is  entitled  to  a  decree  of  divorce 
on  the  ground  of  his  desertion:  Weigand  v.  Weigand,  41  N.  J.  Eq. 
202  3  Atl.  699.  Whenever  a  husband  commits  a  matrimonial  offense 
which  entitles  his  wife  to   a  divorce,  he   does  that  which  justifies 
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hig  wife  in  leaving  him,  and  he  becomes  the  deserter:  Weigand  v. 
Weigand,  41  N.  J.  Eq.  202,  3  Atl.  .699. 

The  refusal  of  a  wife  to  live  with  her  husband  because  of  his 
intemperance  and  improvidence,  though  it  may  be  justified  on  her 
part,  does  not  constitute  willful  desertion  on  his  part,  nor  ground 
for  divorce  from  him:  Laing  v,  Laing,  21  N.  J.  Eq.  248;  Camp  v. 
Camp,  18  Tex.  528;  Phinley  v.  Phinley,  35  N.  J.  Eq.  18.  But  if  a 
husband  leaving  his  wife  and  then  residing  in  a  foreign  country  be- 
comes a  habitual  drunkard,  and,  though  able,  makes  no  provision  for 
the  support  of  his  wife,  and  she  is  thus  compelled  to  live  apart  from 
him  for  the  statutory  period  constituting  desertion,  such  separation 
may  be  treated  by  her  as  willful  desertion  on  his  part:  James  v. 
James,  58  N.  H.  266.  Where  a  wife  leaves  her  husband  for  justi- 
fiable cause  and  afterward  returns  to  his  home  with  her  children 
on  a  winter  evening  and  is  reluctantly  admitted,  and  after  she  has 
warmed  herself  is  told  to  go,  and  is  pushed  out  of  the  house  by  her 
husband  while  begging  permission  to  remain,  she,  and  not  he,  is 
entitled  to  a  divorce  on  the  ground  of  his  desertion:  Grove's  Appeal, 
37  Pa.  443. 

If  a  husband  leaves  his  wife  and  goes  to  another  state  without 
providing  any  home  or  support  for  her,  and  she  thereupon  leaves  the 
state  in  order  to  maintain  herself  and  her  children,  her  act  is  jus- 
tifiable, and  although  her  husband  returns  to  the  state,  and  then 
sues  for  divorce  on  the  ground  of  her  desertion,  she,  and  not  he, 
is  entitled  to  the  decree:  Masten  v.  Hasten,  15  N.  H.  159.  If  a 
wife,  without  apparent  fault,  leaves  her  husband  for  good  cause, 
her  act  is  justified,  and  he  must  be  regarded  as  guilty  of  the  de- 
sertion: Camp  v.  Camp,  18  Tex.  528.  If  a  husband  leaves  his  home 
without  justifiable  cause,  his  wife  and  family  remaining,  and  he 
never  offers  to  return  nor  invites  his  wife  to  join  him  at  any  other 
place,  he  cannot  charge  her  with  willful  desertion.  Thus,  a  husband 
is  not  justified  in  leaving  the  family  home,  merely  because  his  wife 
declared  that  she  would  not  live  with  him  if  he  continued  in  the 
saloon  business:   Barrett  v.  Barrett   (S.  Dak.),   105   N.  W.  463. 

c.  Causeless  Separation. — If  a  husband  abandons  his  wife  with- 
out just  cause  because  of  a  difficulty  respecting  her  property,  and 
soon  afterward  proposes  a  reconciliation  through  a  third  person,  which 
she  refuses,  saying  that  she  had  made  up  her  mind  not  to  live  with 
him  any  more,  her  declaration  shows  t^at  she  consents  to  the  sepa- 
ration, and  she  is  not  entitled  to  a  divorce  by  reason  of  her  hus- 
band's abandonment:  Crow  v.  Crow,  23  Ala.  583.  If,  for  more  than 
the  statutory  period  before  the  commencement  of  the  action,  a  wife 
has  willfully,  and  without  cause,  neglected  and  refused  to  live  with 
her  husband,  and  all  of  such  time  has  had  an  intent  to  desert  him, 
he  is  entitled  to  a  divorce:  Carey  v.  Carey,  73  Cal.  630,  15  Pac.  313. 
Under  a  statute  providing  for  a  divorce  to  the  party  not  in  fault 
for  desertion,  a   husband   who   leaves  bis   home   simply   because   his 
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wife  scolds  and  professes  an  intention  never  to  return,  she  is  en- 
titled to  the  divorce,  although  she- moved  away  also,  and  he  after- 
ward returned:   Logan  v.  Logan,  2  B.  Mon.  142. 

A  husband  is  entitled  to  a  divorce  from  his  wife  who,  in  the  so- 
ciety of  others,  treats  him  with  absolute  contempt  and  shows  a 
preference  for  another  man's  company  against  the  remonstrances 
of  her  husband,  and  then  abandons  him  for  more  than  a  year: 
Watkinson  v.  Watkinson,  12  B.  Mon.  210.  If  a  husband  without 
cause  leaves  his  home  and  wife  and  goes  elsewhere,  without  no- 
tifying her  of  his  new  domicile  or  making  any  attempt  to  enable 
her  to  join  him,  she  may  obtain  a  divorce  on  the  ground  of  his  aban- 
donment: McLean  v.  Janin,  45  La.  Ann.  664,  12  South.  747.  Divorce 
will  be  granted  a  husband,  as  for  desertion,  where  his  wife  has  left 
him  without  cause  and  against  his  protest,  and  in  response  to  her 
demands  he  has  made  provision  for  her  and  she  has  given  him  a 
release  of  all  claims  upon  his  property:  Stoffer  v.  Stoflfer,  50  Mich. 
491,  15  N.  W.  564.  Where  a  wife  leaves  her  husband  without  cause 
and  stays  away  for  a  number  of  years,  because  she  desires  to  live 
after  her  own  fashion,  her  husband  is  entitled  to  a  divorce  on  the 
ground  of  her  desertion:  Rathbun  v.  Rathbun,  76  Mich.  462,  43  N. 
W.  307.  A  judgment  in  an  action  by  a  wife  against  her  husband 
that  he  pay  her  a  certain  sum  per  month  for  her  separate  support 
and  maintenance  until  the  further  order  of  the  court  justifies  her 
in  living  apart  from  him  so  long  as  such  judgment  remains  in  force, 
and  the  refusal  to  live  with  him  during  such  time  is  not  desertion 
on  her  part:  Weld  v.  Weld,  27  Minn.  330,  7  N.  W.  267.  If  a  hus- 
band marries  his  wife  for  her  property,  and  by  fraud  obtains  it, 
reducing  her  from  affluence  to  want,  treating  her  with  cruelty  and 
neglect  for  a  time,  and  then  abandoning  her  and  living  in  open  adul- 
tery, and  also  associating  himself  with  a  band  of  thieves,  the  wife  is 
entitled  to  a  divorce  on  the  ground  of  his  acts  and  desertion:  Pulliam 
v.  Pulliam,  1  Freem.  Ch.  348.  A  desertion  is  established  where  the 
wife  leaves  her  husband  to  keep  house  for  a  crippled  son  by  a 
former  marriage,  who,  in  her  opinion,  needs  her  constant  care  and 
attention,  and  takes  all  of  her  household  effects  with  her,  her  hus- 
band objecting  to  her  going  and  telling  her  that  he  would  consider 
her  separation  from  him  a  ground  for  divorce:  Kaster  v.  Kaster, 
43  Mo.  App.  115.  A  separation  and  permanent  change  of  domicile 
by  the  wife  without  the  consent  or  knowledge  of  her  husband,  and 
without  cause,  is  a  desertion  entitling  him  to  divorce:  Deschodt  v. 
Deschodt,  59  Mo.  App.  102.  Abandonment  of  her  husband  by  the 
wife  without  just  cause,  or  any  excuse,  except  one  she  has  made  for 
herself  by  her  own  misconduct,  constitutes  a  desertion  by  her,  and 
after  the  lapse  of  the  statutory  period  her  husband  may  obtain  a  di- 
vorce: Grove  v.  Grove,  79  Mo.  App.  142.  A  divorce  will  not  be 
decreed  simply  because  husband  or  wife  went  away  and  they  live 
apart.     A  mere  separation  cannot  be  considered  a  desertion   within 


Feb.  1907.]     Pfannebeckeb    v.  Pfannebeckeb.  631 

the  meaning  of  the  statute:  Wright  v.  Wright,  80  Mich.  572,  45  N. 
W.  365;  Cook  v.  Cook,  13  N.  J.  Eq.  263.  If  a  husband,  upon  dis- 
agreement with  his  wife,  and  her  declaring  that  she  will  not  live 
with  him,  assents  to  her  going  where  she  chooses,  and  furnishes 
money  for  her  support,  and  never  insists,  as  a  condition  to  her  sup- 
port, that  she  shall  perform  her  duties  as  a  wife,  although  he  en- 
treats her  to  come  back,  the  situation  has  too  much  the  character 
of  a  friendly  arrangement  to  constitute  a  willful  desertion:  Gold- 
beck  V.  Goldbeck,  18  N.  J.  Eq.  42.  But  if  a  husband  leaves  his 
wife,  and  fails  to  return,  notwithstanding  her  request  and  his  prom- 
ise to  so,  this,  if  long  continued,  is  desertion  sufficient  to  entitle 
her  to  a  divorce:  Brinkerhoflf  v.  BrinkerhoflF,  29  N.  J.  Eq.  132.  If 
a  husband  and  wife  are  living  with  the  wife's  father,  and  the  latter 
upbraids  the  husband  for  some  trivial  offense,  whereupon  the  hus- 
band leaves  the  house,  requesting  his  wife  to  go  with  him,  but  she 
refuses,  and  never  in  the  next  seven  years  offers  to  live  with  him 
or  expresses  any  willingness  to  do  so,  she  cannot  successfully  charge 
him  with  desertion:  Mayer  v.  Mayer,  30  N.  J.  Eq.  411.  If  a  wife 
declares  to  her  husband,  with  whom  she  is  living  in  her  house,  that 
lie  must  leave  the  house  or  else  she  herself  would,  and  he  is  not 
in  great  fault,  his  leaving  her  under  such  circumstances  is  not  de- 
sertion on  his  part:  Kestler  v.  Kestler,  31  N.  J.  Eq.  197.  In  Bolden 
v.  Belden,  33  N.  J.  Eq.  94,  it  appeared  that  a  wife  left  her  husband 
because  of  his  jitter  inability  to  support  her,  and  after  he  had  pledged 
all  her  property,  both  real  and  personal,  to  pay  his  debts,  and  then 
refused  to  return  to  him  until  convinced  of  his  ability  to  support 
her,  and  he  apparently  acquiesced  in  her  determination,  and  six  years 
later  she  absolutely  refused  to  live  with  him,  and  it  was  held  on 
this  state  of  facts  that,  prior  to  her  last  refusal,  there  was  no  deser- 
tion on  her  part. 

Where  a  husband  and  wife  have  never  lived  together,  and  she 
evinces  a  strong  disinclination  to'  live  with  him  at  all,  and  repulses 
his  advances  toward  a  reconciliation,  their  consequent  separation  is 
not  desertion:  Reece  v.  Reece,  34  N.  J.  Eq.  32.  Desertion  cannot 
be  considered  obstinate  and  willful  on  the  part  of  one  of  the  spouses, 
when  the  separation  is  acquiesced  in  by,  and  entirely  satisfactory 
to,  the  other,  who  neither  entertains  nor  manifests  any  desire  that 
the  separation,  nor  the  causes  which  brought  it  about,  should  cease: 
Chipchase  v.  Chipchase,  48  N.  J.  Eq.  549,  22  Atl.  588.  A  wife  can- 
not establish  desertion  on  the  husband's  part  by  proof  that  ho  re- 
fuses to  comply  with  her  demands  relative  to  his  habits  and  man- 
ner of  supporting  her,  as  her  duty  is  to  accept  the  situation  that  her 
husband  is  able  to  maintain:  Provost  v.  Provost  (N.  J.  Eq.),  63  Atl. 
619. 

Tbe  mere  fact  that  a  wife  loaves  her  husband's  house,  and  re- 
fuses to  return  unless  he  consents  to  treat  her  with  proper  respect 
before  his  children  and  the  servants,  and  to  stop  his  relations  from 
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abusing  her,  is  not  sufficient  to  constitute  a  desertion  on  her  part, 
nor  to  authorize  a  decree  of  separation:  Simon  v.  Simon,  15  Misc. 
Rep.  515,  37  N.  Y.  Supp.  1121;  affirmed,  6  App.  Div.  469,  39  N.  Y. 
Supp.  573.  If,  with  the  consent  of  her  husband,  the  wife  returns 
to  her  former  home  in  another  county  for  the  purpose  of  schooling 
her  children,  and  afterward  her  husband  visits  her  a  number  of  times 
and  urges  her  to  go  back  home  with  him,  but  she  refuses  and  says 
that  she  has  a  good  home  where  she  is,  and  there  is  no  satisfactory 
excuse  for  her  refusal  to  return  to  her  husband's  home,  her  acts 
amount  to  willful  desertion,  and  entitle  her  husband  to  a  divorce: 
Sisemore  v.  Sisemore,  17  Or.  542,  21  Pac.  820.  If  a  husband  con- 
tributes to  the  support  of  his  family  to  the  best  of  his  ability,  and 
his  wife  leaves  him  because  of  his  failure  to  provide,  and  prays  a 
divorce  on  the  ground  of  his  desertion,  she  must  fail,  as  her  desertion 
of  him  is  willful  and  malicious,  and  without  probable  cause,  and 
not  merely  a  separation  because  of  incompatibility  of  temperament: 
Van  Dyke  v.  Van  Dyke,  135  Pa.  459,  19  Atl.  1061.  If  a  wife,  with- 
out any  apparent  cause,  other  than  her  dislike  of  her  husband,  vol- 
untarily leaves  his  home  and  refuses  to  return  or  cohabit  with  him 
for  more  than  the  statutory  period  of  desertion,  although  requested 
in  good  faith  by  her  husband  to  do  so,  the  husband  is  entitled  to  a 
divorce  on  the  ground  of  her  desertion:  Alkire  v.  Alkire,  33  W.  Va. 
517,  11  S.  E.  11.  If  a  husband  has  so  conducted  himself  before 
his  wife  leaves  him  as  to  show  a  desire  to  have  her  leave,  and  so 
as  to  indirectly  bring  about  that  result,  and  she  is  willing  to  live 
with  him,  and  objects  only  to  certain  persons  whom  he  is  at  the  time 
keeping  around  him,  and  she  at  the  time  she  left  expected  to  re- 
turn to  him,  the  husband  is  not  entitled  to  a  divorce  on  the  ground 
of  her  desertion:   MeCormick  v.  McCormick,   19   Wis.   172. 

d.  Eefusal  to  Have  Sexual  Intercourse. — The  better  rule  and  the 
one  sustained  by  the  weight  of  authority  is  that  the  refusal  of  a 
wife  to  have  sexual  intercourse  with  her  husband  does  not  constitute 
willful  desertion,  within  the  meaning  of  the  statutes  relating  to  di- 
vorce. The  desertion  which  is  made  ground  for  divorce  means  the 
abnegation  of  all  the  duties  of  the  marital  relation,  and  not  of  one 
only:  Fritz  v.  Fritz,  138  111.  436,  32  Am.  St.  Rep.  156,  28  N.  E. 
1056,  14  L.  R.  A.  685;  Southwick  v.  Southwick,  97  Mass.  327,  93 
Am.  Dec.  95;  Segelbaum  v.  Segelbaum,  39  Minn.  258,  39  N.  W.  492. 
The  mere  refusal  by  the  wife,  without  physical  excuse,  for  three  con- 
secutive years,  to  have  sexual  intercourse  with  her  husband  does  not 
entitle  him  to  a  divorce  for  willful  desertion:  Pratt  v.  Pratt,  75 
Vt.  432,  56  Atl.  86.  If  a  wife  continues  to  live  with  her  husband 
and  perform  her  household  duties,  but  withdraws  from  sexual  in- 
tercourse with  him,  she  does  not  willfully  and  obstinately  desert 
him,  within  the  meaning  of  the  statute,  so  as  to  entitle  him  to  a  di- 
vorce: Anonymous,  52  N.  J.  Eq.  349,  28  Atl.  467.  A  husband  can- 
not maintain  a  suit  for  divorce  on  the  ground  of  desertion,  simply 
because  hia  wife  has  denied  matrimonial  intercourse  to  him  for  the 
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statutory  period:  Steele  v.  Steele,  1  McAr.  505.  Denial  of  marital 
intercourse  is  not  utter  desertion  nor  ground  for  divorce:  Stewart 
V.  Stewart,  78  Me.  548,  57  Am.  Eep.  822,  7  Atl.  473.  Continued 
refusal  of  sexual  intercourse  by  a  wife  is  not  abandonment  or  de- 
sertion justifying  a  divorce  under  a  statute  providing  as  a  ground 
for  divorce  that  either  party  has  absented  himself  or  herself  with- 
out reasonable  cause  for  the  space  of  one  year:  Williams  v.  Will- 
iams, 121  Mo.  App.  349,  99  S.  W.  42.  The  fact  that  a  husband 
occupies  separate  apartments  from  his  wife  for  a  long  period,  at 
her  insistence,  does  not  constitute  desertion  on  his  part:  Throckmorton 
V.  Thockmorton,  86  Va.  768,  11  S.  E.  289.  Nor  does  the  fact  that 
a  husband  left  his  wife's  bed,  and  slept  in  another  room  for  months 
before  she  departed,  constitute  adequate  justification  for  her  leav- 
ing her  home,  and  her  continued  absence,  under  such  circumstances 
for  the  statutory  period,  entitles  the  husband  to  divorce  for  desertion: 
Lammertz  v.  Lammertz,  59  N.  J.  L.  649,  45  Atl.  271. 

On  the  other  hand,  there  ate  cases  which  maintain  the  opposite 
doctrine,  namely,  that  the  actual  abandonment  of  matrimonial  co- 
habitation, without  reasonable  cause  for  the  statutory  period  con- 
stituting desertion,  intentional  on  the  part  of  the  wife,  is  cause  for 
divorce,  although  she  attends  to  her  other  domestic  duties:  Rie  v. 
Eie,  34  Ark.  37.  The  refusal  by  a  wife  to  occupy  her  husband's  bed, 
or  to  have  sexual  intercourse  with  him,  and  her  subsequent  depart- 
ure from  his  home,  if  continued  for  the  statutory  period,  has  been 
held  to  constitute  willful  desertion  on  her  part:  Pilgrim  v.  Pilgrim, 
57  Iowa*,  370,  10  N.  W.  750.  Also,  that  within  the  meaning  of  the 
law  of  divorce  it  is  desertion  by  the  wife,  though  she  continues 
to  reside  in  the  matrimonial  domicile,  for  her  willfully,  persistently, 
and  without  justification  to  deny  to  her  husband  all  his  conjugal 
rights,  with  the  intention  of  casting  him  off  as  a  husband  completely. 
The  continuation  of  this  state  of  affairs  for  three  years  affords 
cause  for  divorce  on  the  ground  of  desertion,  whether  the  hus- 
band remains  in  the  matrimonial  domicile  occupying  separate  apart- 
ments from  the  wife,  or  withdraws  from  the  house,  and  lives  else- 
where, provided  her  conduct  be  contrary  to  and  against  his  will, 
and  provided  his  own  conduct  be  the  result  of  hers,  and  to  that 
extent  involuntary  on  his  part:  Whitfield  v.  Whitfield,  89  Ga.  471, 
15  8.  E.  543.  In  Graves  v.  Graves,  88  Miss.  677,  41  South.  384, 
it  appeared  that  a  wife  deserted  her  husband  without  cause,  and 
in  about  one  year  returned  to  his  house  and  remained  there  for 
a  year  and  one-half,  the  parties  during  that  time  occupying  sepa- 
rate portions  of  the  house,  and  she  refusing  to  cohabit  with  him, 
and  it  was  decided  that  he  was  entitled  to  a  divorce  on  the  ground 
of  desertion:  See,  also,  Campbell  v.  Campbell,  149  Mich.  147,  post,  p. 
660,  112  N.  W,  481. 

The  refusal  of  a  husband,  it  has  been  determined,  to  rocogni:.9 
the  existence  of  the  marital  relation,  or  to  live  and  cohabit  with  his 
wife,  amounts  to  an  abandonment  or  desertion,  although  they  sleep 


634  American  State  Reports,  Vol.  119.  [Iowa, 

beneath  the  same  roof:  Evans  v.  Evans,  93  Ky.  510,  20  S.  W.  605. 
In  Calif orn is,  the  statute,  section  96  of  Civil  Code,  provides  that 
persistent  refusal  to  have  reasonable  matrimonial  intercourse  as  hus- 
band and  wife,  where  health  or  physical  condition  does  not  make 
such  refusal  reasonably  necessary,  is  desertion,  and  under  such  stat- 
ute, if  the  husband  without  cause  separated  himself  from  the  mar- 
riage bed,  and  did  not  thereafter  seek  a  renewal  of  matrimonial 
intercourse  for  more  than  one  year,  he  is  guilty  of  "persistent  re 
fusal"  to  have  matrimonial  intercourse,  and  his  wife  is  entitled  to 
have  a  divorce  from  him  without  showing  that  she  solicited  his  re- 
turn to  the  marriage  couch:  Vosburg  v.  Vosburg,  136  Cal.  195,  68 
Pac.  694. 

If  a  husband  or  wife  unites  himself  or  herself  with  a  religioas 
sect,  which  professes  to  believe  that  it  is  unlawful  for  a  man  and  wife 
to  cohabit  as  such,  either  is  entitled  to  a  divorce  from  the  other,  upon 
the  refusal  of  such  other  to  have  matrimonial  intercourse  for  such 
time  as  the  statute  prescribes  abandonment  or  desertion  as  ground 
for  divorce:  Dyer  v.  Dyer,  5  N.  H.  291;  Fitts  v.  Fitts,  46  N.  H.  184. 

e.  Support  During  Separation. — One  who  absents  himself  from 
his  wife  and  abandons  all  matrimonial  relations  with  her,  intending 
such  abandonment  to  be  permanent,  is  guilty  of  desertion,  notwith- 
standing he  contributes  to  her  support  during  his  absence:  Magrath 
v.  Magrath,  103  Mass.  577,  4  Am.  Rep.  579;  Elzas  v.  Elzas,  171  HI. 
632,  49  N.  E.  717.  Although  a  husband,  after  separating  himself 
from  his  wife  and  children  without  lawful  excuse,  still  provides  for 
their  support,  his  conduct  may  constitute  the  matrimonial  offense 
of  desertion:  Power  v.  Power,  66  N.  J.  Eq.  320,  105  Am.  St.  Eep. 
653,  58  Atl.   192. 

It  has  been  decided  that  a  husband  cannot  obtain  a  divorce  on 
the  ground  of  his  wife's  desertion,  although  she  has  separated  her- 
self from  him  for  more  than  the  statutory  period  of  separation  cou- 
stituting  desertion,  if  during  such  period  he  has  regularly  remitted 
an  allowance  to  her:  Ralston 's  Appeal,  93  Pa.  133;  and,  also,  that  if 
a  wife  voluntarily  separates  from  her  husband  on  the  ground  of  h*s 
cruelty,  but  receives  from  him  a  competent  monthly  support,  there 
is  no  such  desertion  on  his  part  as  entitles  her  to  a  divorce  a  vinculo. 

G V.   G ,   67  N.  J.   Eq.   30,  56   Atl.   736.     But   the  same 

court  has  also  decided  that  if  a  husband  and  wife  separate  on  ac- 
count of  her  cruelty  and  under  such  circumstances  as  to  give  him  a 
right  to  a  divorce  on  the  ground  of  desertion,  the  fact  that  he 
supported  her  during  the  separation  is  not  a  bar  to  his  right  to  a  di- 
vorce: Gates  V.  Gates,  59  N.  J.  Eq.  100,  43  Atl.  436. 

f.  Failure  to  Support. — A  failure  to  provide  a  sufficient  support, 
or  even  any  support  for  his  wife,  may  not  constitute  a  desertion 
by  the  husband:  Davis  v.  Davis,  19  N.  J.  Eq.  180;  Palmer  v.  Palmer, 
22  N.  J.  Eq.  88.  A  mere  failure  by  a  husband  to  furnish  his  wife 
with  sufficient  support  is  not  ground  for  divorce,  nor  will  he  be  con- 
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sidercd  a  deserter  if  she  leaves  him  for  that  cause,  and  so  long  as 
a  husband  shares  with  his  wife  whatever  means  of  support  he  may 
have,  the  law  makes  it  her  duty  to  abide  with  him,  and  if  she  leaves 
him  because  he  does  not  give  her  as  much  or  as  good  as  she  desires, 
or  as  may  be  necessary,  the  law  considers  her  a  deserter:  Skeaa 
V.  Skean,  33  N.  J.  Eq.  148.  If  a  wife  insists  upon  her  husband  leav- 
ing her  because  he  will  not  support  the  family,  his  departure  is  not 
desertion:  Johnson  v.  Johnson,  35  N.  J,  Eq.  20.  A  wife  cannot  con- 
vert her  husband's  not  contributing  to  her  support  into  a  desertion 
on  his  part,  by  removing  to  another  place  and  taking  board  ami 
refusing  to  receive  him:  Lewis  v.  Lewis,  6  N,  J.  Eq.  22.  Failure 
of  a  husband  to  supply  his  wife  with  money  on  which  to  live,  or 
with  the  necessaries  of  life,  does  not  warrant  her  in  leaving  him 
and  suing  for  divorce  on  the  ground  of  desertion:  Lanier  v.  Lanier 
(N.  J.  Eq.),  58  Atl.  1079.  That  a  husband  gambles  and  does  not 
properly  support  his  wife,  in  consequence  of  which  she  leaves  him, 
does  not  constitute  desertion  by  him  on  which  to  decree  a  divorce: 
Sandford  v.  Sandford,  32  N.  J.  Eq.  420. 

.To  justify  a  decree  for  divorce  on  the  ground  of  the  desertion  of 
the  husband,  such  circumstances  must  appear  as  manifest  a  settled 
and  determined  purpose  on  his  part  to  withdraw  from  his  wife  per- 
manently his  society  and  protection  and  to  withhold  from  her  the 
means  necessary  for  her  support:  Euckman  v.  Kuckman,  58  How. 
Pr.  278.  And  it  must  also  appear  that  the  husband  is  possessed  of 
property  out  of  which  he  might  make  provision  for  his  wife's  sup- 
port: F v.  F ,  1  N.  H.  198.     But  a  willful  and  malicious 

refusal  by  a  husband  to  permit  hia  wife,  who  is  discharging  her 
own  duties,  to  share  with  him  such  means  of  support  as  he  may 
have,  may  be  held  to  be  an  expulsion  from  his  home,  and  constitute 
a  desertion  on  his  part:.  Palmer  v.  Palmer,  22  N.  J.  Eq.  88. 

The  vagrancy  of  a  husband  which  is  made  ground  for  divorce  by 
statute  applies. only  to  a  vagabond  husband,  who,  being  able,  fails 
to  support  his  family,  and  not  one  who  fails  of  such  support  for  rea- 
sons justifiable  or  otherwise:   Dwyer  v.  Dwyer,  26  Mo.  App.   CAT. 

g.  Inability  to  Support. — A  separation  of  husband  and  wife  re- 
sulting from  necessity  as  from  the  inability  of  the  husband  to  pro- 
vide for  the  support  of  the  wife  does  not  constitute  desertion:  Ben- 
nett V.  Bennett,  43  Conn.  313.  "Where  a  wife,  upon  her  husband's 
failure  from  inability  to  support  her,  separates  from  him  and  re- 
turns to  her  relatives  with  his  consent,  the  separation  is  not  a  willful 
and  malicious  desertion  on  his  part,  such  as  will  entitle  her  to  a 
divorce,  although  he  has  ceased  to  write  to  her,  or  to  answer  her 
letters:    Ingersoll   v.    Ingersoll,   49    Pa.    249,   88    Am.    Dec.    500. 

Where  husband  and  wife  separated  by  mutual  agreement  that  the 
husband,  who  was  not  able  to  support  her,  should  go  to  a  distant 
place  and  biiild  up  a  medical  practice,  and  when  he  was  able  to 
maintain  his  wife,  should  send  for  her,  and  he  did  not  send  for  her, 


636  American  State  Reports,  Vol.  119.  [Iowa, 

and,  although,  having  an  opportunity  to  communicate  with  him,  hia 
wife  did  not,  on  her  part,  terminate  the  agreement,  and  it  is  not 
shown  that  he  was  at  any  time  during  the  separation  able  to  sup- 
port his  wife,  whereby  the  agreement  would  terminate  by  its  own 
limitation,  the  separation  is  not  a  desertion  by  the  husband  within 
the  meaning  of  the  statute:  Costill  v.  Costill,  47  N.  J.  Eq.  346,  21 
Atl.  35. 

Where,  on  a  bill  by  a  wife  for  divorce  from  her  husband  on  the 
ground  of  his  desertion  and  failure  to  contribute  to  her  support,  it 
appears  that  the  separation  was  due  to  his  having  sought  and  ob- 
tained employment  in  another  place,  and  that,  during  such  time  they 
maintained  a  constant  correspondence,  and  that  her  letters  were 
such  as  an  affectionate  wife  would  write,  and  expressed  an  earnest 
hope  that  they  would  soon  be  united;  that  she  lived  with  her 
parents;  that  his  failure  to  contribute  to  her  support  was  not  the 
result  of  unkindness,  or  indifference,  but  of  inability  consequent  upon 
misfortune  in  business,  and  that  shortly  before  the  institution  of 
the  suit  his  wife  urged  him  not  to  send  her  any  money,  unless  he 
could  spare  it,  she  is  not  entitled  to  a  divorce  on  the  ground  of  his 
desertion:  Bruner  v.  Bruner,  70  Md.  105,  16  Atl.  385. 

But  a  husband  is  entitled  to  a  divorce  on  the  ground  of  the  de- 
sertion of  his  wife,  when  it  appears  that  she,  who  was  the  daughter 
of  well-to-do  parents,  left  him  on  account  of  his  poverty,  and  his 
not  being  able  to  support  her  in  anything  like  the  style  and  comfort 
which  she  desired,  and  that  she  has  no  intention  to  return  to  him 
as  long  as  his  poverty  continues:  Freeman  v.  Freeman,  94  Mo.  App. 
504,  68  S.  W.  389.  Nonsupport  by  a  husband  of  his  wife  is  not 
desertion  or  ground  for  divorce,  where  he  has  no  means  or  ability 
to  support:  Freeman  v.  Freeman,  94  Mo.  App.  504,  68  S.  W.  389. 

li.  Refusal  to  Tollow  Husband's  Change  of  Domicile. — ^The  hus- 
band has  the  right  to  choose  the  place  of  residence  of  his  family, 
and  it  is  the  duty  of  the  wife  to  accompany  and  live  with  him  in 
the  home  so  selected,  unless  there  is  good  reason  for  her  refusal 
to  do  so,  and  her  failure  so  to  do  is  desertion,  authorizing  divorce: 
Hunt  V.  Hunt,  29  N.  J.  Eq.  96;  Cutler  v.  Cutler,  2  Brewst.  511; 
Angier  v.  Angier,  7  Phila.  305;  Buell  v.  Buell,  42  Wash.  277,  84 
Pac.  821.  The  refusal  of  the  wife  to  accompany  her  husband  on 
a  change  of  his  residence,  followed  by  an  actual  cessation  of  matri- 
monial cohabitation,  unattended  by  any  excusing  or  explanatory 
circumstances  is  evidence  of  desertion,  and  authorizes  a  divorce: 
Hardenberg  v.  Hardenberg,  14  Cal.  654.  The  refusal  of  a  wife  to 
accompany  her  husband  to  his  new  home  within  their  own  country, 
without  just  cause,  is  desertion  on  her  part:  Gahn  v.  Darby,  36  La. 
Ann.  70;  Chreitien  v.  Chreitien,  5  Mart.,  N.  S.,  60;  Schuman  v. 
Schuman,  93  Mo.  App.  99.  A  husband  is  not  guilty  of  deserting 
his  wife  without  reasonable  cause  where  she  declines  to  go  with 
him  to  a  new  abode  of  hia  choice,  or  if  she  consents  to  his  living 
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apart  from  her  in  such  an  abode,  and  he  in  the  meantime  offers  to 
perform  all  of  his  duties  to  her:  Schuman  v.  Schuman,  93  Mo.  App. 
99.  If  the  husband  establishes  a  new  home  and  requests  his  wife 
to  follow  him  there,  and  furnishes  her  with  the  means  with  which 
to  travel,  and  she  declines  to  take  up  her  residence  with  him,  the 
husband  is  not  thereby  guilty  of  deserting  his  wife,  while  she  is  in 
fact  the  deserting  party:    Eoby  V.  Eoby,  10  Idaho,  139,  77  Pac.  213. 

The  wife  of  a  skilled  mechanic,  both  husband  and  wife  being 
natives  of  England,  where  they  were  married  and  where  several 
children  were  born  to  them,  who  refuses  to  accompany  her  husband 
when  he  moves  to  America  to  better  his  condition  in  life,  and  who, 
on  two  occasions  afterward,  when  he  has  sent  her  money  sufficient 
to  bring  her  and  the  children  in  a  comfortable  manner  to  America, 
again  refuses  to  come,  can  be  found  guilty  of  utter  desertion,  which 
will  justify  the  granting  of  a  divorce  to  her  husband:  Franklin  v. 
Franklin,  190  Mass.  349,  77  N.  E.  48.  But  the  refusal  of  a  wife  to 
accompany  her  husband  to  a  foreign  country  is  not  of  itself  a  willful 
a/id  malicious  desertion,  within  the  meaning  of  the  statute  relating 
to  divorce:  Bishop  v.  Bishop,  30  Pa.  412.  If  a  wife  leaves  her 
husband  in  the  state  of  their  domicile  and  comes  into  another  state, 
his  omission  to  come  and  join  her  there  is  not  desertion  on  his  part: 
Frost  V.  Frost,  17  N.  H.  251. 

An  agreement  by  a  woman  before  her  marriage  to  live,  when 
married,  in  the  house  of  and-  with  her  mother  in  law  is  of  no  force, 
and  is  merged  in  and  obliterated  by  the  marriage,  her  subsequent 
refusal  to  keep  such  agreement,  and  desire  that  she  and  her  hus- 
band establish  a  home  of  their  own,  they  having  the  ability  so  to 
do,  is  not  desertion  on  her  part:  Allee  v.  Allee,  43  111.  App.  370. 
A  wife  is  not  bound  to  abandon  her  home,  means  of  support  and 
children  by  a  former  marriage,  and  join  her  husband  in  another 
place,  it  not  appearing  that  he  is  engaged  in  any  business,  or  that 
he  has  provided  a  home  for  her  therein,  and  her  refusal  to  do  so 
constitutes  no  ground  for  divorce  on  the  plea  of  her  desertion: 
Phelan  v.  Phelan,  35  111.  App.  511.  If  husband  and  wife  have  lived 
for  years  in  a  suitable  home  belonging  to  her,  among  her  friends, 
and  his  choice  of  a  different  home  is  not  made  in  good  faith,  and 
his  offer  of  another  suitable  home  elsewhere  is  not  made  until  after 
her  cause  of  action  against  him  for  desertion  has  become  perfected, 
he  cannot  charge  his  wife  with  desertion  in  refusing  to  accompany 
him  to  his  new  home:  Vosburg  v.  Vosburg,  136  Cal.  195,  68  Pac. 
694. 

i.  Separation  Pending  Suit. — There  can  be  no  desertion  during 
the  pendency  of  divorce  proceedings,  as  it  is  prt'sumed  that  no  return 
would  be  permitted:  Haltenhof  v.  Ilaltenhof,  44  111.  App.  135. 
A  voluntary  separation  of  a  wife  from  her  husband  while  proceed- 
ings for  divorce  brought  by  her  are  jiending  in  good  faith  does  not 
constitute   such   willful   desertion   as   will   autliurize   a   divorce   there- 
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for  to  the  husband:  Palmer  v.  Palmer,  36  Fla.  385,  18  South.  720; 
Porritt  V.  Porritt,  18  Mich.  420.  The  separation  of  a  husband  from 
his  wife  during  the  pendency  of  a  suit  for  divorce  does  not  consti- 
tute a  desertion:  Doyle  v.  Doyle,  26  Mo.  545.  Where  a  husband 
commences  divorce  proceedings  on  the  ground  of  indignities  perpe- 
trated by  his  wife,  and  such  proceedings  are  dismissed,  and  proceed- 
ings afterward  commenced  by  him  on 'the  ground  of  desertion,  the 
time  during  which  the  first  divorce  suit  was  pending  cannot  be 
counted  as  part  of  the  period  of  desertion,  as  the  position  of 
absence  was  forced  upon  the  wife  during  the  pendency  of  the 
first  divorce  suit,  and  constitutes  no  ground  for  divorce:  Sa- 
lorgne  v.  Salorgne,  6  Mo.  App.  603.  The  voluntary  separation 
by  a  wife  from  her  husband  pending  a  suit  against  her  for  di- 
vorce on  the  ground  of  her  adultery  does  not  constitute  willful 
desertion  during  that  period:  Marsh  v.  Marsh,  14  N.  J.  Eq.  315,  82 
Am.  Dec.  251.  A  wife  who  is  prosecuting  an  action  against  her 
husband  for  divorce  for  alleged  adultery  cannot  maintain  that  the 
separation,  pending  such  suit,  is  desertion  on  the  part  of  her  hus- 
band: Chipchase  v.  Chipchase,  48  N.  J.  Eq.  549,  26  Atl,  468.  It 
has  also  been  decided,  however,  that  after  the  separation,  an  action 
for  maintenance  begun  by  the  wife,  who  is  in  the  wrong,  can  have 
no  effect  upon  the  running  of  the  statutory  period,  necessary  to  make 
her  desertion  a  cause  for  divorce:  Kusel  v.  Kusel,  147  Cal.  52,  81 
Pac.  297. 

J.  Imprisonment  or  Involuntary  Absence. — ^Imprisonment  of  hus- 
band or  wife  may  constitute  desertion.  Thus,  if  a  husband  is  serv- 
ing a  life  sentence  in  a  state  penitentiary,  his  wife  will  not  be  de- 
nied a  divorce  for  his  desertion  upon  the  ground  that  the  living  apart 
is  not  voluntary,  as  the  separation  is  not  without  fault  on  his  part: 
Davis  V.  Davis,  102  Ky.  440,  43  S.  W.  168;  and  a  divorce  for  willful 
desertion  for  five  years. may  be  decreed,  although  the  guilty  party 
has  been  in  the  house  of  correction  during  the  greater  part  of  that 
time,  under  successive  sentences,  beginning  a  few  months  after  the 
desertion,  and  with  very  short  intervals  between  the  terms  of  im- 
prisonment: Hews  V.  Hews,  7  Gray,  279.  But  it  has  also  been 
decided  that  the  facts  that  a  husband  abuses  his  wife  and  then 
shoots  her,  is  arrested  and  convicted,  and  sentenced  to  state  prison 
and  confined  therein,  do  not  constitute  a  willful  and  obstinate  de- 
sertion, entitling  her  to  a  divorce:  Wolf  v.  Wolf,  38  N.  J.  Eq.  128. 
And  that,  if  a  wife  is  held  for  trial  for  a  year,  under  a  charge  pre- 
ferred by  her  husband,  of  an  attempt  to  take  his  life  by  poison, 
and  is  acquitted,  her  absence  from  her  husband  for  the  year  does 
not  constitute  desertion  on  her  part:  Porritt  v.  Porritt,  18  Mich. 
420.  The  insanity  of  a  wife  and  her  confinement  in  an  asylum  for 
lunatics  by  the  consent  and  direction  of  her  hsuband  is  not  her 
desertion  of  him:    Pile  v.  Pile,  94  Ky.  308,  22  S.  W.  215. 
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HALL  V.  KARY. 

[133  Iowa,  465,  110  N.  W.  930.] 

PLEADINGS — Cancellation  of  Instruments. — In  an  action  to 
cancel  and  set  aside  a  pretended  conveyance,  the  granting  of  which 
relief  does  not  involve  any  allowance  of  damages,  all  allegations 
relating  to  damages  are  properly  stricken  from  the  petition,  where 
the  facts  pleaded  do  not  entitle  plaintiff  to  damages  in  case  can- 
cellation is  decreed,  and  there  are  no  allegations  on  which  damages 
by  way  of  alternative  relief  can  be  awarded  in  case  the  cancella- 
tion is  denied,     (pp.  639,  640.) 

AFPEAIi. — Error  in  Eulings  on  Admission  of  Evidence,  not 
pointed  out  by  counsel  will  not  be  reviewed  on  appeal,     (p.  640.) 

APPEAL. — Striking  Out  of  Pleadings  after  the  testimony  is 
closed  is  within  the  discretion  of  the  trial  court,  and  if  without 
prejudice,  its  action  will  not  be  disturbed  on  appeal,     (p.  640.) 

DEEDS — Delivery  with  Name  of  Grantee  in  Blank. — A  deed 
left  blank  as  to  the  grantee,  but  otherwise  fully  executed,  vests  title 
in  the  person  whose  name  is  subsequently  inserted  therein  by  the 
one  to  whom  it  is  delivered  as  a  conveyance  with  authority  to  in- 
sert the  name.     (p.  641.) 

DEEDS — Delivery  with  Name  of  Grantee  In  Blaak — Good 
Faith  Purchaser. — One  who,  for  full  consideration  and  without  no- 
tice of  fraud,  takes  a  conveyance  of  property  by  delivery  of  a  deed 
executed  and  delivered  to  his  grantor  by  a  prior  owner  and  blank  as 
to  name  of  the  grantee,  becomes  a  purchaser  without  notice  as  ef- 
fectually as  though  his  grantor  had  executed  a  direct  conveyance. 
(p.  642.) 

C.  E.  nunn,  for  the  appellant 

Bowen,  Brockett  &  Weldy,  for  the  appellees.    • 

■♦^  McCLAIN,  C.  J.  Although  this  action  was  tried  be- 
low in  eriuity,  and  the  case  is  therefore  triable  here  de  novo, 
the  appellant  relies  upon  errors  of  law  as  well  as  upon  the 
claim  that  a  different  result  should  have  been  reached  on  the 
merits. 

^"■"^  The  errors  of  law  relied  upon  will  be  first  briefly  con- 
sidered. It  is  claimed  that  the  court  erred  in  striking  from 
the  petition  the  allegations  as  to  damages.  But  the  action 
was  to  cancel  and  set  a.side  a  pretended  conveyance,  and  the 
granting  of  this  relief  did  not  involve  any  allowance  of  dam- 
ages. No  facts  being  alleged  entitling  plaintiff  to  relief  by 
way  of  damages  if  he  should  succeed  in  securing  the  relief 
by  way  of  cancellation  which  is  prayed  for,  and  no  allegation.s 
on  which  damages  by  way  of  alternative  relief,  in  the  event 
that  cancellation  was  not  awarded,  being  made,  the  court 
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pToperly  struck  all  the  allegations  relating  to  damages  from 
the  petition. 

Error  is  assigned  in  sustaining  objections  to  questions  asked 
of  witnesses  by  plaintiff's  counsel,  and  overruling  objections 
interposed  by  plaintiff's  counsel  to  question  asked  in  behair 
of  defendant;  but,  as  counsel  does  not  point  out  in  what  re- 
spect the  court  erred  in  the  ruling  referred  to,  there  is  nothing 
for  us  to  consider  under  this  assignment. 

There  is  no  merit  in  appellant's  complaint  that  the  court 
erred  in  overruling  a  motion  to  strike  defendant's  answer  and 
cross-petition  filed  after  the  evidence  had  been  taken,  and  the 
testimony  closed.  This  was  a  matter  resting  in  the  discretion 
of  the  court,  and  it  does  not  appear  in  any  way  that  its  dis- 
cretion was  abused  or  that  any  prejudice  resulted  to  appellant. 
If  plaintiff  was  not  entitled  to  have  the  conveyance  to  the  de- 
fendant Mrs.  Kary  set  aside,  then  the  decree  dismissing  plain- 
tiff's petition  would  effectually  cut  off  any  right  which  plain- 
tiff might  have  in  the  property  as  against  such  defendant,  and 
plaintiff  is  not  deprived  of  any  substantial  rights  by  the  entry 
of  a  decree  quieting  the  title  in  said  defendant  as  against 
the  plaintiff. 

With  respect  to  the  merits  of  the  case  made  in  plaintiff's 
petition,  it  is  the  contention  of  appellant  that  the  evidence 
^®**  showed  him  to  be  entitled  to  the  cancellation  of  a  deed 
to  his  homestead  which,  as  he  claims,  was  never  signed  by 
him  and  his  wife,  and  which,  as  he  further  claims,  if  executed 
by  them,  was  "blank  as  to  grantee,  and  delivered  to  Chamber- 
lain, one  of  the  defendants,  in  an  exchange  of  property  made 
with  said  Chamberlain,  and  the  name  of  defendant  Mrs.  Kary 
inserted  therein  without  plaintiff's  authority.  It  is  also 
claimed  that  the  deed,  if  executed  and  delivered,  was  without 
substantial  consideration,  and  procured  by  false  and  fraudu- 
lent representations  on  the  part  of  said  Chamberlain,  and  by 
collusion  and  conspiracy  between  said  Chamberlain  and  de- 
fendant, Mrs.  Kary,  and  her  husband.  The  deed  of  plain- 
tiff and  his  wife  to  the  property  in  controversy  was  attached 
as  an  exhibit  to  plaintiff's  petition,  and  their  signatures  there- 
to were  admitted  in  their  testimony  to  be  genuine,  and  we 
think  plaintiff  has  wholly  failed  to  make  out  his  claim  that 
these  signatures  were  written  on  a  blank  piece  of  paper  which 
was  afterward,  without  their  authority,  converted  into  an 
instrument  in  point  and  writing  purporting  to  be  a  deed.  I- 
appears  beyond  controversy  that  plaintiff  left  the  instrument 
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which  had  been  thus  executed  by  him  and  his  wife  with 
Chamberlain,  and  accepted  and  retained  possession  of  a  con- 
veyance of  property  in  exchange  for  that  in  question ;  and  it 
must  be  presumed  that,  although  plaintiff's  deed  was  blank 
as  to  grantee,  the  intention  was  to  vest  Chamberlain  with 
title  to  the  property  described  therein,  and  authorize  him  to 
insert  the  name  of  a  grantee  as  he  should  see  fit.  That  a  deed 
thus  left  blank  as  to  the  grantee,  being  otherwise  fully  exe- 
cuted, vests  title  in  the  person  whose  name  is  subsequently  in- 
serted therein  by  the  one  to  whom  it  is  delivered  as  a  con- 
veyance is  well  settled  in  this  state:  Swartz  v.  Ballou,  47 
Iowa,  188,  29  Am.  Rep.  470 ;  Logan  v.  Miller,  106  Iowa,  511, 
76  N.  W.  1005;  McClain  v.  McClain,  52  Iowa,  272,  3  N.  W. 
60;  McCleery  v.  Wakefield,  76  Iowa,  529,  41  N.  W.  210,  2 
L.  R.  A.  529. 

The  only  contention  in  argument  with  reference  to  want 
^*"*  of  consideration  is  that  the  conveyance  of  the  land  taken 
in  exchange  was  by  deed  of  the  owner  thereof,  blank  as  to 
grantee,  delivered  by  Chamberlain  to  plaintiff.  But  what 
has  ju.st  been  said  as  to  the  effect  of  such  a  deed  disposes  of 
this  question.  There  is  no  contention  that  the  law  of  Missouri 
as  to  the  effect  of  a  deed  blank  as  to  grantee  is  different 
from  that  of  this  state.  There  was  therefore  a  sufficient 
consideration  for  the  conveyance  which  plaintiff  is  seeking  to 
have  set  aside.  The  fraud  relied  upon  by  plaintiff  as  a 
ground  for  setting  aside  his  deed  consisted,  as  it  is  alleged, 
of  false  representations  made  by  Chamberlain  to  him  with 
reference  to  the  character  of  the  ^lissouri  land  which  was 
taken  in  exchange.  There  is  a  square  conflict  in  the  evidence 
as  to  such  alleged  misrepresentation,  and,  as  the  trial  judge 
had  the  witnesses  before  him,  he  was  in  a  better  position  to 
])ass  upon  the  credibility  of  the  witnesses  than  we  are,  and 
we  might  safely  predicate  our  affirmance  of  the  decree  on 
the  ground  that  the  fraud  relied  upon  is  not  made  out  by  such 
clear  and  satisfactory  evidence  as  would  justify  the  exercise 
of  the  equitable  power  to  set  aside  plaintiff's  deed. 

But  there  is  another  consideration  which,  as  it  seems  to 
u.s,  is  conclusive  as  against  plaintiff's  right  to  a  rescission  so 
far  as  it  would  affect  the  title  of  the  defendant,  Mrs.  Kary. 
The  transaction,  by  which  plaintiff's  property,  conveyed  to 
Chamberlain  by  the  blank  deed,  was  sold  and  transferred  to 
Mrs.  Kary  by  the  insertion  of  her  name  in  such  deed  as 
Am.  St.  Rep.,  Vol.  119—41 
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grantee  was  subsequent  to  the  execution  and  delivery  of  the 
deed  from  plaintiff  to  Chamberlain.  The  evidence  does  not 
in  any  way  connect  Mrs.  Kary  with  any  fraud  in  the  trans- 
action between  plaintiff  and  Chamberlain.  Mrs.  Kary  paid 
to  Chamberlain  a  full  consideration  for  the  property,  one 
hundred  dollars  in  cash,  and  one  hundred  dollars  by  note  and 
mortgage  to  Chamberlain's  wife,  given  at  his  direction.  Mrs. 
Kary  thereby  became  the  purchaser  for  value  without  notice 
of  any  fraud  affecting  the  conveyance  from  plaintiff  to 
Chamberlain,  and  she  affirmatively  *'^*  shows  that  she  was  a 
purchaser  in  good  faith  and  without  notice.  That  one  who 
takes  a  conveyance  of  property  by  delivery  of  a  deed  executed 
and  delivered  to  his  grantor  by  a  prior  owner  and  blank  as 
to  the  name  of  the  grantee  becomes  a  purchaser  without  no- 
tice as  effectually  as  though  his  grantor  had  executed  a  direct 
conveyance  is  established  by  our  ca.ses:  See,  especially,  Mc- 
Cleery  v.  Wakefield,  76  Iowa,  529,  41  N.  W.  210,  2  L.  R.  A. 
529.  There  is  no  question  in  this  case  but  that  Mrs.  Kary 
is  a  good  faith  purchaser  for  value.  She  does  not  simply 
stand  in  the  shoes  of  Chamberlain,  entitled  to  reimbursement 
for  the  amount  she  has  paid  for  the  property,  but  she  is  en- 
titled to  the  property  itself  as  against  any  right  of  the  plain- 
tiff to  rescission  of  his  conveyance  to  Chamberlain,  on  ac- 
count of  fraud  in  that  transaction. 
The  decree  of  the  trial  court  is  affirmed. 


When  a  Deed  is  Executed  and  acknowledged  by  the  grantor,  ynth  a 
blank  left  therein  for  the  name  of  the  grantee,  the  grantor  may,  by 
parol,  authorize  a  third  person  to  insert  the  name  of  the  grantee,  and 
when  80  filled  out  and  delivered,  it  becomes  a  valid  deed:  Cribben 
V.  Deal,  21  Or.  211,  28  Am.  St.  Rep.  746. 


TAFT  COMPANY  v.  AMERICAN  EXPRESS  COMPANY. 

[133  Iowa,  522,   110  N.  W.  897.] 

CABRIEBS — Negligence — Burden  of  Proof. — In  an  action 
against  a  common  carrier  to  recover  for  negligence  in  transporting 
perishable  property  in  refrigerator-cars,  the  negligence  alleged  as 
consisting  in  a  failure  to  properly  ice  the  cars,  the  burden  of  proof 
is  upon  the  plaintifif  to  show  such  negligence,  and  that  the  property 
was  in  good  condition  whei^  delivered  to  the  carrier,     (pp.  643,  644.) 

CARBIEES — Transportation  of  Perishable  Property — Ne?^ll^ 
gence. — If  a  common  carrier  undertakes  to  carry  perishable  commodi- 
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ties  in  refrigerator-cars,  it  should  provide  a  supply  of  ice  ample  for 
the  purpose,  not  only  at  the  point  of  shipment,  but  also  at  such 
places  along  its  lines,  as  will  reasonably  insure  a  safe  transit  to  the 
point  of  destination,  and  failing  to  do  this  the  carrier  is  guilty  of 
negligence,     (p.  645.) 

Berryhill  &  Henry,  for  the  appellant. 

Miller  &  Wallingford,  for  the  appellee. 

023  BISHOP,  J.  On  the  evening  of  May  25,  1903,  plain- 
tiff delivered  to  defendant  at  Anna,  Illinois,  four  hundred 
and  eighty  crates  of  strawberries  for  shipment  to  Des  Moines, 
this  state.  Defendant  furnished  for  the  purpose  a  refriger- 
aior-car,  and  the  crates  of  berries  were  placed  therein  by  its 
direction.  That  it  was  intended  and  exp^ted  that  the  car 
should  be  properly  supplied  with  ice  by  defendant  before 
being  started  on  its  journey,  and  that  it  should  in  like  man- 
ner be  re-iced  en  route  as  might  be  required,  is  not  the  subject 
of  dispute.  It  is  the  claim  of  plaintiff  that,  although  the 
berries  were  fresh,  sound  and  in  good  shipable  condition  at 
the  time  of  the  loading  at  Anna,  when  the  car  arrived  in 
Des  Moines  on  the  morning  of  May  27th,  and  on  being  opened, 
it  was  found  that  the  berries  were  wholly  spoiled  and  value- 
less. The  negligence  alleged  is  in  failing  to  properly  ice  the 
car  before  being  started  and  while  en  route.  Defendant,  in 
answer,  admits  the  receipt  by  it  as  a  common  carrier  of  the 
berries;  denies  that  such  berries  were  in  good  shipable  con- 
dition; and  denies  negligence  in  respect  of  the  icing  of  the 
ear.  On  coming  in  of  the  verdict  the  defendant  filed  a  mo- 
tion for  judgment  non  obstante,  on  the  ground  that  the  evi- 
dence was  insufficient  to  make  out  a  case  of  negligence;  also, 
and  subject  thereto,  a  motion  for  new  trial  on  the  same 
ground.  Both  motions  were  overruled,  and  this  appeal  fol- 
lowed the  entry  of  judgment  on  the  verdict. 

****  It  thus  becomes  apparent  that  we  have  for  determina- 
tion but  the  qu&stion  of  the  sufficiency  of  the  evidence  to 
v/arrant  a  finding  for  negligence.  The  plaintiff  a.ssumed  the 
burden  of  proof,  as  under  the  allegations  of  its  petition  it 
was  bound  to  do:  Denton  v.  Railway,  52  Iowa,  161.  And 
EH  the  charge  of  the  court  is  not  set  out  in  the  record,  we 
shall  assume  that  the  jury  was  so  instructed.  Accordingly,  it 
was  incumbent  on  plaintiff  to  estaMish  by  a  preponderance  of 
the  evidence  these  several  fact  conditions:  1.  TJiat  the  berries 
were  shipable  when  delivered  to  the  defendant;  2.  That  there 
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was  a  failure  on  the  part  of  defendant  to  properly  ice  the 
car;  3.  That  the  condition  of  the  berries  when  the  ear  reached 
Des  Moines  was  due  to  such  failure  to  ice.  There  is  some 
dispute  in  the  evidence  as  to  the  condition  of  the  berries  when 
shipped.  But  the  evidence  for  plaintiff  tended  to  show  that 
the  shipment  was  in  the  evening,  and  that  the  fruit  had  been 
picked  during  the  day;  that  it  was  in  good  condition,  and 
not  overripe,  and  was  properly  packed.  So  far,  therefore,  a 
finding  in  favor  of  plaintiff  was  warranted. 

The  car  was  arranged  for  refrigeration  purposes  by  four 
ice  bunkers,  two  at  each  end.  The  bunkers  were  loaded  from 
the  top  of  the  car  through  trapdoors,  and  each  would  hold 
from  twelve  hundred  to  fifteen  hundred  pounds  of  ice.  The 
trapdoors  were  intended  to  be  air-tight  when  closed.  There 
was  evidence  for  plaintiff  tending  to  shoAV  that,  when  the 
car  left  Anna,  the  ice  bunkers  were  not  over  half  full,  that 
the  attention  of  defendant's  agent  was  directed  to  the  situ- 
ation, and  that,  on  being  told  that  the  car  ought  to  be  re-iced 
before  leaving,  he  responded  that  there  was  not  time,  and  that 
he  would  have  it  re-iced  at  Centralia,  thirty  miles  away.  The 
car  was  routed  via  Chicago,  and  arrived  in  Des  Moines  about 
twelve  hours  late,  due,  it  is  conceded,  to  matters  connected 
with  railway  operation,  and  not  the  fault  of  defendant,  or  con- 
stituting negligence  on  its  part. 

625  "Witnesses  for  plaintiff  testified  that,  when  the  car  ar- 
rived in  Des  Moines,  there  was  no  ice  in  two  of  the  bunkers, 
and  but  little  in  the  remaining  two ;  further,  when  the  car 
was  opened,  the  air  inside  was  found  to  be  warmer  than  that 
outside.  The  weather  at  Anna  was  clear  and  pleasant,  but 
it  had  been  raining  throughout  the  state  of  Iowa  for  several 
days.  The  further  evidence  for  plaintiff  was  to  the  effect 
that,  where  a  car  was  properly  iced  in  Chicago  at  noon  (the 
time  when  the  bunkers  were  filled  as  testified  to  on  behalf 
of  defendant),  there  should  not  be  a  loss  of  ice  to  exceed 
twenty-five  per  cent,  upon  arrival  of  the  car  in  Des  Moines 
the  next  morning,  and  that  the  humidity  of  the  atmosphere 
outside  would  have  no  appreciable  effect,  as  refrigerator-cars 
are  supposed  to  be  air-tight. 

The  evidence  introduced  by  defendant  was  to  the  effect 
that  the  car  was  iced  to  its  full  capacity  just  before  leaving 
Anna;  and  that  the  bunkers  were  inspected  just  before  noon 
the  next  day  in  Chicago,  and  the  ice  replenished ;  two  thou- 
sand pounds  being  used,  which  filled  each  bunker  to  its  full 
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capacity.  There  was  also  evidence  to  the  effect  that  refrig- 
eration is  affected  by  damp  weather.  Such  is  the  fact  situ- 
ation as  presented  by  the  evidence  in  the  record.  Now,  the 
defendant  knew  the  character  of  the  shipment,  and,  upon  re- 
ceipt, it  became  its  duty  to  exercise  the  care  and  diligence 
necessary  to  protect  it.  "A  carrier's  duty  is  not  limited  to 
the  transportation  of  goods  delivered  for  carriage.  He  must 
exercise  such  diligence  as  is  required  by  law  to  protect  the 
goods  from  destruction  and  injury  resulting  from  conditions 
which,  in  the  exercise  of  due  care,  may  be  averted  or  counter- 
acted. He  must  guard  the  goods  from  destruction  or  injury 
by  the  elements;  from  the  effects  of  delays;  indeed,  from 
every  source  of  injury  which  he  may  avert,  and  which,  in 
the  exercise  of  care  and  ordinary  intelligence,  may  be  known 
or  anticipated":  Beard  v.  Illinois  Cent.  Ry.  Co.,  79  Iowa,  518, 
18  Am.  St.  Rep.  381,  44  N.  W.  800,  7  L.  R.  A.  280. 

Where,  therefore,  a  carrier  undertakes  to  carry  perishable 
commodities  in  refrigerator-cars,  it  is  its  duty  to  provide 
^^'^  a  supply  of  ice  ample  for  the  purpose — not  merely  at  the 
point  of  shipment,  but  at  such  places  along  its  lines  as  will 
reasonably  insure  a  safe  transit  to  the  point  of  destination. 
The  refrigeration  must  be  continuous,  and  nothing  will  serve 
to  ex«use  except  an  act  of  God,  which  could  not  be  foreseen 
or  guarded  against.  Neither  damp  weather  nor  the  delays 
ordinarily  incident  to  railway  traffic  fall  under  that  head. 
This  is  the  law,  and  we  must  assume  that  the  court  so  in- 
structed the  jury.  Being  guided  thereby,  the  jury  had  ample 
warrant  to  find  the  defendant  negligent.  To  begin  with,  in 
view  of  the  other  evidence  before  them,  they  were  not  bound 
to  believe  that  the  car  was  iced  to  its  capacity  either  at 
Anna  or  in  Chicago;  but,  conceding  that  the  bunkers  were 
filled  at  each  of  those  points,  the  fact  remains  that  the  car 
came  into  Des  Moines  with  its  bunkers  empty,  or  practically 
so.  Now,  it  might  well  be  assumed  that  defendant  knew  that 
a  supply  of  ice  put  in  at  Chicago  would  not  last  through  to 
Des  Moines.  If,  therefore,  it  had  icing  stations  along  the 
route  traveled  and  failed  to  supply  the  car  as  needed,  it  was 
negligent;  if  it  did  not  have  the  icing  stations,  it  was  negli- 
gent. 

A  further  finding  that  the  destruction  of  the  berries  was 
due  to  a  lack  of  refrigeration  was  not  only  warranted,  but 
could  not  well  have  been  avoided.  For  the  plaintiff,  there 
waa  evidence  to  the  effect  that,  with  proper  care,  the  fruit 
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would  have  been  in  merchantable  condition  upon  reaching 
Des  Moiiies,  and  this,  even  though  the  time  consumed  in 
transit  had  been  tripled.  This  evidence  stands  in  the  record 
undisputed. 

We  conclude  that  the  motion  for  new  trial  was  rightly 
denied,  and  the  ruling  and  judgment  is  affirmed. 


For  Authorities  in  Support  of  the  Principal  Case,  see  St.  Louis  etc. 
Ey.  Co.  V.  Eenfroe,  82  Ark.  143,  118  Am.  St.  Rep.  58;  New  York 
etc.  E.  B.  Co.  V.  Cromwell,  98  Va.  227,  81  Am.  St.  Bep.  722. 


WILSON    V.    LOUISIANA    PURCHASE    EXPOSITION 
COMMISSION. 

[133  Iowa,  586,  110  N.  W.  1045.] 

MANDAMUS— Action  Against  State  or  Its  Agents.— A  state 
«annot  be  sued  without  its  consent.  A  litigant  cannot  evade  tlii« 
Tule  by  bringing  an  action  in  mandamus  against  the  servants  or 
•agents  of  the  state  to  enforce  satisfaction  for  a  claim  payable  out 
of  state  funds,     (p.  647.) 

MANDAMUS — Action  Against  State  or  Agents. — A  state  can- 
not be  sued  without  its  consent,  and  a  writ  of  mandamus  will  not 
issue  to  compel  state  officers  or  agents  to  do  an  act  involving  dis- 
cretionary or  judicial  determination  of  the  question  involved,  (p^ 
647.) 

MANDAMUS  will  not  Issue  to  compel  the  state  to  execute  a 
contract  made  by  it.     (p.  648.) 

MANDAMUS  will  not  Lie  to  compel  the  allowance  of  a  re- 
jected or  disputed  claim  against  the  state,     (p.  648.) 

Mandamus  to  compel  the  defendant  to  pay  to  plaintiff 
the  sum  of  two  hundred  dollars,  which  he  claims  to  be  due 
him  from  the  state  of  Iowa  under  a  contract  made  with  the 
defendant  commission.  Such  claim  was  rejected  by  the  com- 
mission. At  the  trial,  plaintiff  demanded  a  jury,  and  that 
being  denied  him,  he  duly  excepted.  After  trial  judgment 
was  rendered  dismissing  plaintiff's  petition,  and  he  ap- 
pealed. 

Allen  &  Lingenfelter,  for  the  appellant. 

C.  W.  MuUan,  attorney  general,  for  the  appellee. 

•^^  SHERWIN,  J.  The  appellant  makes  but  one  point  in 
his  brief  and  argument  of  this  case,  which  is  that  the  court 
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erred  in  refusing  to  submit  the  issues  involved  to  a  jury  for 
determination.  On  the  other  hand,  the  appellees  contend 
that  the  suit  cannot  be  maintained,  because  it  is  in  effect  a 
suit  against  the  state,  and  because  the  state  has  never  con- 
sented thereto.  We  think  it  must  be  conceded  that,  under 
the  allegation  of  the  petition,  the  defendants  in  this  case  are 
nominal  only.  The  Louisiana  Purchase  Exposition  Commis- 
sion was  a  creature  of  the  state,  created  for  the  specific  pur- 
pose of  representing  the  state  and  its  interests  at  the  exposi- 
tion bearing  its  name.  All  expenses  incurred  by  it  in  the 
execution  of  its  delegated  powers  were  payable  from  the 
funds  of  the  state  set  apart  by  legislative  authority  for  that 
express  purpose.  The  commission  was  clearly  but  an  agent 
of  the  state  through  whom  the  public  funds  were  to  be  dis- 
bursed, and  this  disbursement  was  authorized  by  law  only 
upon  the  exercise  of  the  discretion  and  judgment  of  the  com- 
mission. While  the  state  is  not  named  as  a  party  in  the 
action,  it  is  quite  clear  to  us  that  it  is  in  fact  the  actual  party 
in  interest.  If  the  writ  prayed  for  were  to  be  issued,  it 
would  compel  the  defendant  to  make  a  draft  upon  state 
funds;  in  other  words,  the  effect  thereof  would  be  to  compel 
the  state  itself  to  pay  the  plaintiff's  claim,  which  is  an  un- 
liquidated demand  for  which  no  specific  provision  has  been 
made  from  state  funds.  It  is  fundamental  that  a  state  can- 
not be  sued  in  its  own  courts  without  its  consent,  and  it  is  a 
further  rule  that  a  litigant  will  not  be  permitted  to  evade 
the  general  rule  by  bringing  action  against  the  servants  or 
agents  of  the  state  to  enforce  satisfaction  for  claims:  Cun- 
ningham V.  Macon  etc.  R.  R.  Co.,  109  U.  S.  446,  3  Sup.  Ct. 
Rep.  292,  609,  27  L.  ed.  992;  In  re  Ayres,  123  U.  S.  443.  8 
««»  Sup.  Ct.  Rep.  164,  31  L.  ed.  216 ;  Aplin  v.  Board  of  Su- 
pervisors of  Grand  Traverse  County,  73  Mich.  182,  16  Am. 
St.  Rep.  576,  41  N.  W.  223 ;  People  v.  Dulanoy,  96  111.  503 ; 
Commonwealth  v.  Wickersham,  90  Pa.  311;  Weston  v.  Dane, 
51  Me.  461. 

Under  the  rule  that  a  state  cannot  be  sued  in  its  own  courts 
without  its  consent,  it  necessarily  follows  that  a  writ  of 
mandamus  will  not  ordinarily  issue  to  compel  state  oflicers 
or  agents  to  do  an  act  involving  discretionary  or  judicial 
determination  of  the  question.  Nor  will  such  writ  issue  to 
compel  the  state  to  execute  a  contract  made  by  it.  Nor  will 
the  writ  issue  to  compel  the  allowance  of  a  rejected  or  dis- 
puted claim:  Payne  v.   Board  of   Wagonroad   Commission- 
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ers,  4  Idaho,  384,  39  Pac.  548;  State  v.  Merrell,  43  Neb. 
575,  61  N.  W.  754;  State  v.  Commissioners,  26  Ohio  St. 
364.  It  is  made  to  appear  from  the  allegations  of  the  peti- 
tion herein  that  the  plaintiff's  claim  for  services  was  to  be 
audited  and  allowed  before  a  voucher  was  issued  therefor  by 
the  executive  committee  of  the  defendant;  and,  under  the 
rule  of  the  eases  heretofore  cited,  and  many  others  which 
might  be  cited,  a  writ  of  mandamus  will  not  issue  to  compel 
an  officer  or  tribunal  to  do  an  act  involving  discretionary  or 
judicial  determination.  This  branch  of  the  case  has  not  been 
argued  by  the  appellant,  and  we  need  give  it  no  further  con- 
sideration. For  the  reasons  thus  briefly  stated,  there  was 
no  error  in  dismissing  the  plaintiff's  petition,  and  we  need 
not  determine  whether  the  plaintiff  was  entitled  to  a  trial 
by  a  jury,  if  the  court  had  jurisdiction  of  the  case. 
Affirmed. 


The  JRvle  that  a  State  cannot  he  Sued  without  its  consent  cannot 
be  evaded  by  suing  its  officers:  See  the  note  to  Sanders  v.  Saxton, 
108  Am.  St.  Eep.  830. 

Mandamus  Against  Public  Officers  is  the  subject  of  a  note  to  State 
V.  Gardner,  98  Am.  St.  Hep.  863, 


MONTGOMERY  v.  ALDEN. 

[133  Iowa,  675,  108  N.  W.  234.] 

JUDGMENTS — ^Ees  Judicata — Search-warrant  Proceedings. — 
If  rival  claimants  to  a  search-warrant  proceeding  appear,  employ 
counsel,  and  submit  the  issue  of  ownership  upon  evidence  produced 
pro  and  con,  the  finding  of  the  magistrate  is  conclusive  until  re- 
versed, and  amounts  to  an  adjudication,  although,  strictly  speaking, 
such  claimants  are  not  parties  to  the  action,     (pp.  648,  649.) 

0.  Lovejoy  and  J.  A.  Henderson,  for  the  appellants. 

Howard  &  Howard,  for  the  appellees. 

^''o  DEEMER,  J.  It  is  agreed  by  counsel  that  the  only 
question  for  our  determination  arises  upon  the  plea  of  for- 
mer adjudication.  It  appears  without  controversy  that  plain- 
tiffs herein  caused  a  search-warrant  to  be  issued  out  of  the 
office  of  a  justice  of  the  peace  for  the  identical  animals  in- 
volved in  this  controversy;  that  the  hogs  were  seized  un- 
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der  the  writ,  and  that  defendants  herein  appeared  before 
the  justice  and  made  claim  to  the  animals  as  their  property; 
that  plaintiffs  appeared  in  the  proceedings,  employed  counsel 
to  represent  them,  and  gave  testimony  to  the  effect  that  they 
owned  the  hogs.  Defendants  also  testified  in  that  proceeding- 
that  they  owned  them,  and  the  justice,  after  hearing  all  the 
evidence,  found  that  plaintiffs  were  not  the  owners  of  the 
property,  and  he  ordered  its  return  to  defendants  from  whom 
it  had  been  taken.  No  appeal  was  taken  from  this  finding- 
but  thereafter  plaintiffs  commenced  this  action  to  recover 
the  possession  of  the  animals  upon  the  ground  that  they  were 
the  owners  and  entitled  to  the  possession  thereof. 

We  may  assume  that  ordinarily  a  finding  in  a  search-war- 
rant proceeding  is  not  conclusive  as  to  the  ownership  of  the 
property;  but  where  rival  claimants  appear,  employ  coun- 
sel, and  submit  the  issue  of  ownership  upon  testimony  ad- 
duced pro  and  con,  the  finding  is  conclusive,  although,  strictly 
speaking,  they  are  not  parties  to  the  action.  This  is  squarely 
decided  in  Haworth  v.  Newell,  102  Iowa,  451,  71  N.  W.  40i 
Indeed,  one  may  be  bound  without  being  a  party  to  pro- 
ceedings :  Marsh  v.  Smith,  73  Iowa,  295,  34  N.  W.  866 ;  Bax- 
ter V.  Myers,  85  Iowa,  328,  39  Am.  St.  Rep.  298,  52  N.  W. 
234;  Stoddard  v.  Thompson,  31  Iowa,  80.  But  appellants *^ 
counsel  insist  that,  while  the  finding  in  a  search-warrant  pro- 
ceeding may  be  conclusive  upon  one  who  was  properly  a  party 
thereto  as  a  defendant,  or  as  the  person  from  whom  the  prop- 
erty was  taken,  it  is  not  binding  upon  the  person  who  caused 
the  warrant  to  be  issued,  even  though  he  appears  and  claims- 
to  own  the  property,  and  tries  the  issue  as  to  ownership. 
This,  of  course,  cannot  be  true,  and  is  no  ground  "for  dis- 
tinguishing the  Haworth  case.  As  ^'^'^  a  rule,  estoppels  by 
judgment  must  be  mutual,  and  if  a  finding  against  the  de- 
fendants in  the  search-warrant  proceeding  would  have  been 
conclusive  against  them,  it  must  be  true  that  a  finding  in 
their  favor  is  equally  conclusive.  While  plaintiffs  were  not, 
strictly  speaking,  parties  to  the  search-warrant  proceeding, 
they,  as  owners  of  the  property  taken  under  the  warrant, 
might  properly  appear  in  the  proceeding  and  make  proof  of 
their  ownership:  Code,  sec.  5563.  Upon  such  appearance, 
the  issue  as  to  ownership  of  the  property  was  or  might  have 
been  involved,  and  under  the  doctrine  of  the  Haworth  case 
(102  Iowa,  451,  71  N.  W.  404),  the  finding  on  such  issue  is 
conclusive.     There  is  nothing  to  distinguish  this  case  from 
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that,  and,  following  the  rule  there  announced,  we  must  sus- 
tain the  trial  court  in  its  ruling  on  the  motion  to  direct  a  ver- 
dict for  the  defendants. 

The  judgment  is  right,  and  it  is  affirmed. 


Judgment  is  Conclusive  upon  the  parties  and  those  in  privity  with 
them:  Schuler  v.  Ford,  10  Idaho,  739,  109  Am.  St.  Rep.  233;  Chicago 
etc.  E.  R.  Co.  V.  Cass  County,  72  Neb.  489,  117  Am.  St.  Rep.  806. 
And  the  term  "parties"  includes  all  those  who  are  directly  interested 
in  the  subject  matter  of  the  suit,  knew  of  its  pendency,  and  had  the 
right  to  control  and  direct  or  defend  it:  Courtney  v.  Knabe  &  Co., 
97  Md.  499,  99  Am.  St.  Rep.  456,  Compare  Cope  v.  Payne,  111 
Tenn.  128,  102  Am.  St.  Kep.  746. 


BAY  V.  DAVIDSON. 

[133  Iowa,  688,   111   N.   W.   25.] 

MUNICIPAL  COEPOEATIONS— Contracts  with  City  Offi- 
cers— Construction  of  Statute. — A  contract  for  the  sale  of  merchan- 
dise to  a  city  by  a  member  of  its  council  is  not  within  a  statute  pro- 
hibiting a  memlser  of  a  city  council  from  being  or  becoming  inter- 
ested in  any  contract  or  job  for  work,  or  the  profits  thereof,  or  ser- 
vices to  be  performed  for  the  city.     (p.  651.) 

MUNICIPAL  CORPORATIONS— Contracts  with  City  Officers. 
A  contract  for  the  sale  of  merchandise  to  a  city  by  a  member  of 
its  council  is  void,  as  violative  of  the  law  of  agency,  and  contrary 
to  public  policy,  although  the  city  receives  the  benefits  of  the  con- 
tract,    (pp.  651,  652.) 

C.  W.  Hoffman  and  M.  L.  Temple,  for  the  appellants. 

V.  R.  McGinniss  and  M.  Woodard,  for  the  appellees. 

^®  BISHOP,  J.  The  plaintiffs  are  residents  and  taxpayers 
of  the  town  of  Grand  River,  in  Decatur  county.  The  de- 
fendants are,  respectively,  the  mayor  and  members  of  the 
town  council  of  said  town,  among  whom  is  defendant  Wood 
Binning,  who  alone  appeared  and  answered.  It  is  alleged  in 
the  petition  that  said  defendant  Binning  is  a  merchant  in 
said  town,  and  that  during  the  year  1903  he  sold  and  de- 
livered to  and  for  the  use  of  the  town  certain  lumber,  paints 
and  oil,  and  machinery  which  were  used  by  the  town  in  con- 
structing and  repairing  sidewalks,  mowing  weeds,  etc.     The 
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prayer  is  for  an  injunction  restraining  payment  therefor. 
The  answer  admits  the  sale  of  the  merchandise,  and  alleges 
that  the  sale  was  upon  open  market,  in  good  faith,  and  for 
the  reasonable  value;  that  at  the  time  there  were  but  two 
merchants  in  and  proximate  to  the  town  from  whom  such 
merchandise  could  be  purchased,  viz.,  the  answering  defend- 
ant, and  one  Griffin;  the  latter  also  a  member  of  the  town 
council.  In  addition,  said  defendant  alleges  that  the  fact  of 
his  furnishing  lumber,  etc.,  for  sidewalks,  crossings,  etc., 
v/as  well  known  to  plaintiffs  and  the  other  residents  and  tax- 
payers of  said  town,  and  that  no  objection  was  ever  made 
thereto ;  that  accordingly  plaintiffs  are  estopped.  The  answer 
was  met  by  a  general  demurrer,  and,  upon  being  submitted, 
the  demurrer  was  sustained.  Defendant  electing  to  stand  on 
*^^**  his  answer,  and  the  ruling  on  the  demurrer,  decree  was 
entered  as  prayed  in  the  petition. 

In  our  opinion  the  ruling  upon  the  demurrer  was  correct 
and  the  decree  entered  should  be  sustained.  Plaintiff's  prin- 
cipal reliance  was  upon  the  provisions  of  Code,  section  668, 
subdivision  14,  which  provides  that  no  members  of  any 
council  shall  be  interested,  directly  or  indirectly,  in  any  con- 
tract or  job  for  work,  or  the  profits  thereof,  or  services  to 
be  performed  for  the  corporation.  And  it  is  the  argument 
in  this  court,  as  it  was  in  the  court  below,  that  the  statutory 
prohibition  by  fair  intendment  includes  sales  of  merchandise 
to  the  town  by  a  member  of  council.  The  trial  court  de- 
clined to  adopt  this  view,  but  held  that  such  contracts  of 
sale  must  be  held  void  in  virtue  of  the  common  law.  We 
agree  that  such  contracts  are  not  within  the  statute.  The 
prohibition  has  relation  to  "contracts  or  jobs  for  work."  It 
iS  plain  that  the  expression  "contract  or  job"  is  to  be  con- 
strued in  the  conjunctive.  What  was  intended  was  to  for- 
bid in  connection  with  municipal  work  the  employment  by 
the  council  of  one  of  its  own  members.  And  this  is  ren- 
dered more  probable  when  we  consider  that,  as  held  by  the 
court  below,  contracts  such  as  are  here  in  question  are  not 
only  prohibited  by  statute,  but  by  general  law.  The  com- 
pensation to  be  paid  a  councilman  is  fixed  by  Code,  section 
669,  and  it  is  exclusive  of  any  other.  It  cannot  be  increased 
either  by  direct  payment  or  indirectly  through  the  medium 
of  profits  on  sales  of  goods.  As  pertinently  said  in  Council 
Blnffs  V.  Waterman.  86  Iowa,  688.  ')^  X.  w'.  28!».  if  an  nnicer 
feels  that  he  is  not  properly  compensated  for  the  services 
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required  of  him,  there  is  no  law  to  prevent  him  from  re- 
signing. The  following  cases  are  also  in  point:  Fawcett  v. 
Woodbury  County,  55  Iowa,  154,  7  N.  W.  483 ;  Moore  v.  Dis- 
trict of  Toledo,  55  Iowa,  654,  8  N.  W.  631;  Moore  v- County. 
61  Iowa,  177;  Adams  County  v.  Hunter,  78  Iowa,  328,  43 
N.  W.  208,  6  L.  R.  A.  615;  Massie  v.  Harrison  County,  129 
Iowa,  277,  105  N.  W.  507. 

Now,  by  general  law  contracts  of  sale  fis  here  shown  can- 
not be  upheld  because  they  are  not  only  violative  of  the 
****  fundamental  law  of  agency,  but  are  contrary  to  public 
policy.  The  defendant  Binning  was  an  officer  and  agent  of 
the  town,  and  the  duty  and  obligation  which  the  law  cast  upon 
him  in  such  relation  forbade  him  from  acting  in  any  trans- 
action for  himself  as  an  individual  on  the  one  part,  and  as 
an  officer  and  agent  of  the  town  on  the  other  part.  And 
it  can  make  no  difference  that  in  the  particular  transaction 
he  refrained  from  voting  for  the  purchase  of  goods  as  made. 
It  was  his  duty  to  vote,  and  he  could  not  reap  an  advantage 
by  avoiding  that  duty.  As  said  by  Judge  Dillon  in  his  work 
on  Municipal  Corporations,  section  444:  "It  is  a  well-estab- 
lished and  salutary  rule  in  equity  that  he  who  is  intrusted  with 
the  business  of  others  cannot  be  allowed  to  make  such  busi- 
ness an  object  of  pecuniary  profit  to  himself.  This  rule  does 
not  depend  upon  reason  technical  in  character,  and  is  not 
local  in  its  application.  It  is  based  upon  principles  of  rea- 
son, of  morality  and  of  public  policy.  It  has  its  foundation 
in  the  very  constitution  of  our  nature,  for  it  has  authoi'ita- 
tively  been  declared  that  a  man  cannot  serve  two  masters, 
and  is  recognized  and  enforced  wherever  a  well-regulated 
system  of  jurisprudence  prevails.  One  who  has  power,  owing 
to  the  frailty  of  human  nature,  will  be  too  readily  seized  with 
the  inclination  to'  use  the  opportunity  for  securing  his  own 
interast  at  the  expense  of  that  for  which  he  is  intrusted. 
....  The  law  will  in  no  case  permit  persons  who  have  un- 
dertaken a  character  or  a  charge  to  change  or  invert  that 
character  by  leaving  it  and  acting  for  themselves  in  a  busi- 
ness in  which  their  character  binds  them  to  act  for  others": 
See,  also,  People  v.  Township  Board,  11  Mich.  222;  City  of 
Ft.  Wayne  v.  Rosenthal,  75  Ind.  156,  39  Am.  Rep.  127; 
Grand  Island  Gas  Co.  v.  West,  28  Neb.  852,  45  N.  W.  242; 
Smith  V.  City  of  Albany,  61  N.  Y.  444. 

In  the  case  last  cited  it  appeared  that  a  committee  of  the 
city  of  Albany,  having  in  charge  a  celebration,  had  hired 
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carriages  of  Smith,  a  member  of  the  council,  and  he  sought 
to  recover  compensation  from  the  city  therefor.  In  refusing 
"®*  to  recognize  his  claim  the  court  said:  "The  council  of  the 
city  were  the  agents  of  the  city,  and,  while  holding  their 
relation  to  it,  each  member  of  that  body  was  under  such 
an  obligation  of  absolute  loyalty  to  the  interests  of  the  city, 
as  prohibited  him  from  entering  into  any  arrangement  with 
his  associates  by  which  his  individual  interests  could  come 
in  conflict  with  the  interests  of  his  constituents,  who  are  en- 
titled exclusively  to  such  an  exercise  of  his  caution  and  judg- 
ment in  their  behalf  as  an  ordinarily  prudent  man  would 
exercise  in  his  own  business."  We  cannot  better  conclude 
our  own  thought  on  the  subject  thanby  quoting  from  an  opiu- 
icn  handed  down  by  the  learned  trial  judge  at  the  time  of  en- 
tering the  decree  here  appealed  from.  After  referring  to 
the  principle  of  the  agency,  he  said:  "Applying  that  prin- 
ciple to  the  case  at  bar,  and  the  sales  of  merchandise  by  Wood 
Binning  as  an  individual  to  Wood  Binning  as  the  agent  of 
the  town  of  Grand  Eiver  for  the  use  of  the  town  must  be 
held  invalid.  Wood  Binning  has  accepted  the  duty  and  ob- 
ligation of  an  agent  or  trustee  for  the  town  of  Grand  River. 
As  such  agent,  he  owed  his  principal  the  utmost  good  faith 
in  the  performance  of  his  duties.  As  such  agent,  it  was  his 
duty  to  purchase  material  for  the  town  of  as  good  quality 
and  for  as  low  a  price  as  it  was  possible  to  procure.  But 
if  he  himself  became  the  seller,  it  was  his  interest  to  sell  such 
articles  as  he  had  notwithstanding  their  quality  and  for  the 
highest  price  he  could  obtain.  His  duty  to  the  town  and 
his  private  interests  thus  became  directly  antagonistic.  It 
matters  not  if  he  did  in  fact  make  his  private  interests  sub- 
servient to  his  public  duties.  It  is  the  relation  that  the  law 
condemns,  not  the  results.  It  might  be  that  in  this  individ- 
ual case  public  duty  triumphed  in  the  struggle  with  private 
interests,  but  such  might  not  be  the  case  again  or  with  an- 
other officer,  and  the  law  will  not  increase  the  temptation 
nor  multiply  opportunities  for  malfeasance.  Neither  will  it 
take  the  trouble  to  determine  whether  in  any  case  the  re- 
sult shows  a  wrong  or  crime,  but  it  absolutely  and  un- 
equivocally refuses  its  sanction  to  any  contract  of  any  kind 
whatever  where  such  relation  exists." 

*"*^  That  contracts  such  as  are  here  complained  of  are 
against  public  policy  is  plainly  manifest.  The  courts  of  the 
country,   including   this   court,    have   repeatedly   made    pro- 
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nouncement  to  that  effect.  And  it  is  fundamental  doctrine 
that  a  contract  which  is  violative  of  public  policy  is  void  and 
will  not  be  enforced:  Guenther  v.  Dewien,  11  Iowa,  133; 
Merrill  v.  Packer,  80  Iowa,  542,  45  N.  W.  1076;  Greenhold 
on  Public  Polic3%  335.  Thus,  in  Weitz  v.  Independent  Dis- 
trict, 78  Iowa,  37,  42  N.  W.  577,  it  appeared  that  the  board 
of  the  defendant  district  had  emploj'ed  one  of  its  own  mem- 
bers to  superintend  the  construction  of  a  schoolhouse,  and 
we  held  that  the  contract  was  void.  The  opinion  there  was 
put  squarely  upon  the  doctrine  that  it  would  be  most  un- 
wise and  ai^ainst  public  policy  to  permit  a  board  of  direc- 
tors to  contract  with  one  of  its  members  in  the  name  of  the 
district.  And  it  was  said  that  such  an  agreement  would  in 
fact  be  between  a  portion  of  the  members  of  the  board  on 
the  one  side,  and  a  dirctor  as  contractor  on  the  other,  and 
the  contract  might  be  determined  by  his  own  voice.  Such  a 
practice  would  give  opportunity  for  the  grossest  fraud. 
Secret  understandings  might  be  entered  into  between  a  ma- 
jority of  the  members  of  the  board  by  virtue  of  which  dif- 
ferent contracts  might  be  parceled  among  them  to  the  preju- 
dice of  the  district:  See,  also,  Langan  v.  Sankey,  55  Iowa, 
52,  7  N.  W.  393;  Gleason  v.  Railway  (Iowa),  43  N.  W.  517; 
Macy  V.  Duluth,  68  Minn.  452,  71  N.  W.  687;  Brown  v. 
First  Nat.  Bank,  137  Ind.  655,  37  N.  E.  158,  24  L.  R.  A.  211 ; 
Berka  v.  Woodward,  125  Cal.  119,  73  Am.  St.  Rep.  31,  57 
Pac.  777,  45  L.  R.  A.  420. 

That  the  town  has  received  the  benefits  of  the  contract  is 
not  material.  This  court  is  committed  to  the  doctrine  that 
the  contract  being  invalid  it  cannot  be  rendered  valid  so  as 
to  support  an  action  for  recovery  by  invoking  the  doctrine  of 
estoppel :  See  the  cases  above  cited.  Such  is  also  the  rule  in 
most  other  jurisdictions :  15  Am.  &  Eng.  Ency.  of  Law,  p.  999, 
and  cases  cited  in  notes.  But  counsel  for  appellant  say  that 
the  common-law  rule  as  to  such  contracts  is  no  longer  **^*  in 
force  in  this  state,  and  this  in  virtue  of  the  statutes  for- 
bidding contracts,  etc.,  for  work.  It  is  the  argument  on  this 
point  that  as  the  law-making  power  has  seen  fit  to  legislate 
upon  the  subject,  and  by  specific  enactment  put  restraint  only 
upon  such  contracts  as  have  in  view  the  performance  of 
service  or  work,  this  must  be  accepted  as  accomplishing  an 
abrogation  of  the  common-law  rule,  as  related  to  all  other 
contracts,  between  a  municipality  and  one  of  its  officers. 
This  position  is  wholly  untenable.     It  would  seem  that  coun- 
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sel  have  in  mind  the  maxim  "Expressio  nnius  est  exclusio 
alterius"  (the  naming  of  one  person  or  thing  is  an  exclu- 
sion of  the  other).  Reflection  will  make  it  clear  that  the 
maxim  cannot  be  given  application  to  work  a  result  as  here 
contended  for.  "We  have  already  said  in  this  opinion  that 
contracts  of  the  character  here  in  question  are  not  included 
in  the  statute,  and  this,  because  the  statute  refers  only  to 
contracts  for  service  or  labor.  And,  in  so  holding,  we  have 
in  a  sense  made  application  of  the  maxim  above  quoted. 
And,  as  we  have  seen,  the  decree  Avas  not  predicated  upon 
the  statute,  and  there  is  no  authority,  as  there  can  be  no 
reason,  for  invoking  the  maxim  to  give  validity  to  a  contract 
void  at  common  law  as  against  public  policy  simply  because 
it  does  not  fall  within  the  provisions  of  the  statute.  Both 
contracts  for  service  and  contracts  of  sale  are  prohibited  at 
common  law.  The  legislature  has  done  nothing  more  than 
to  emphasize  the  prohibition  as  to  service  contracts.  And, 
in  our  opinion,  it  would  be  absurd  to  give  effect  to  the  stat- 
ute as  evidencing  at  once  a  change  of  view  respecting  the 
matter  of  public  policy,  and  as  a  declaration  for  the  legality 
of  all  contracts  heretofore  within  the  class  prohibited  at 
common  law  save  those  in  such  statute  prohibited  in  terms. 
The  decree  was  right,  and  it  is  affirmed. 


For  Authorities  in  support  of  the  decision  in  the  principal  case,  see 
Berka  v.  Woodward,  125  Cal.  119,  73  Am.  St.  Eep.  31;  Land  etc. 
•Lumber  Co.  v.  Mclntyre,  100  Wis.  245,  69  Am.  St.  Eep.  915. 
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IDEAL  MANUFACTURING  COIMPANY  v.  LUDWIG. 

[149  Mich.  133,  112  N.  W.  723.] 

TRADE  UNIONS — Contempt— Violation  of  Injunction.— If  an 
injunction  is  granted  restraining  the  members  of  a  trade  union  from 
intimidating,  or  unlawfully  interfering  with,  the  employes  of  a  cer- 
tain company  against  whom  a  strike  is  on,  such  injunction  is  violated 
by  the  president  of  such  union  saying  to  a  workman,  as  he  was  being 
escorted  through  a  crowd  by  a  policeman,  "I  see  you  are  still  doing 
your  dirty  work,"  and  such  act  renders  such  president  guilty  of  a 
contempt  of  court,     (p.  658.) 

Dohany  &  Dohany,  for  the  respondents^ 

G.  F.  Monaghan  and  P.  J.  Monaghan,  for  the  complainant. 

»»3  GRANT,  J.  Bill  by  the  Ideal  Manufacturing  Com- 
pany  against  Martin  Ludwig  and  others  to  enjoin  an  inter- 
ference with  complainant's  business.  On  petition,  Martin 
Ludwig  was  adjudged  guilty  of  contempt  in  violating  the  tem- 
porary injunction,  and  sentenced  to  imprisonment  for  ten 
days  in  the  county  jail.    Affirmed. 

The  respondent  was  found  guilty  of  contempt  of  court  in 
violating  the  injunction  which  the  court  had  issued  in  the 
case  of  the  Ideal  Mfg.  Co.  v.  Martin  Ludv.ig  and  others.  The 
injunction  restrained  the  respondent  and  others  from : 

"1.  In  any  manner  unlawfully  interfering  with  the  em- 
ployes of  the  Ideal  Manufacturing  Company,  complainant 
herein,  now  in  the  employ  of  complainant,  and  from  in  any 
unlawful  manner  interfering  with  any  person  who  may  desire 
to  enter  the  employ  of  the  Ideal  Manufacturing  Company,  by 
the  use  of  threats,  intimidation,  personal  violence,  or  other 
unlawful  means  calculated  or  intended  to  deter  or  prevent  such 
person  or  persons  ***  from   entering  or  continuing  in  the 

(656) 
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employment  of  the  Ideal  Manufacturing  Company,  or  calcu- 
lated or  intended  to  induce  any  such  person  or  persons  into 
leaving  the  employ  of  the  said  Ideal  Manufacturing  Company. 

"2.  From  congregating,  gathering,  assembling,  lingering, 
or  loitering  about  or  in  the  neighborhood  of  the  premises 
upon  which  the  Ideal  Manufacturing  Company  is  engaged  in 
carrying  on  its  business,  or  at  other  places,  with  intent  to 
unlawfully  interfere  with  the  employes  of  the  said  Ideal  Man- 
ufacturing Company,  or  with  the  prosecution  of  their  work, 
or  to  unlawfully  interfere  with  or  intimidate  or  threaten  the 
employes  of  the  Ideal  Manufacturing  Company,  with  intent 
to  cause  them  to  leave  the  employment  of  said  company,  or  to 
interfere  with  or  obstruct  in  any  unlawful  manner,  the  busi- 
ness and  trade  of  said  Ideal  Manufacturing  Company, 

"3.  From  interfering  with  the  free  access  of  the  em- 
ployes of  the  said  Ideal  Manufacturing  Company  to  the  prem- 
ises on  which  the  company  is  engaged  in  carrying  on  and 
conducting  its  business  in  their  places  of  work,  and  likewise 
from  interfering  with  the  free  return  of  the  said  employes 
to  their  homes  or  places  of  business. 

*'4.  From  giving  any  directions  or  orders,  through  asso- 
ciations, committees,  or  otherwise,  for  the  performance  of 
any  such  unlawful  acts  or  threats  or  acts  of  intimidation 
hereinbefore  enjoined,  and  from  in  any  unlawful  manner, 
whatever,  impeding,  obstructing,  or  interfering  with  the  regu- 
lar operation  and  conduct  of  the  business  of  said  Ideal  ]\Ianu- 
facturing  Company. 

"5.  From  interfering,  intimidating,  boycotting  by  the  dis- 
tribution of  circulars  or  otherwise,  or  otherwise  molesting  or 
threatening  in  any  manner  the  employes  or  patrons  of  the 
said  Ideal  Manufacturing  Company,  or  any  other  person  or 
persons,  for  the  purpose,  by  means  of  such  interference,  in- 
timidation, threats,  or  boycotting,  of  inducing  such  person 
or  persons  not  to  do  business  or  deal  with  or  transact  busi- 
ness with  said  Ideal  Manufacturing  Company. 

**6.  From  the  performance  of  any  acts,  threats,  or  acts 
of  intimidation  hereinbefore  enjoined,  and  from  obstructing 
or  interfering,  by  boycotting  or  otherwise,  or  by  any  acts  of 
intimidation  or  coercion,  with  the  regular  conduct  and  opera- 
tion of  the  business  of  tlie  said  Ideal  Manufacturing  Com 
pany,  and  from  preventing  by  these  means  said  company 
from  carrying  on  its  business,  until  the  further  order  of  this 
court." 

Am.  St.  Rep.,  Vol.  119—42 
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135  Tjjg  facts  in  this  case  are  very  similar  to  thase  in  Beck 
V.  Railway  T.  Protective  Union,  118  Mich.  497,  74  Am.  St. 
Rep.  421,  77  N.  W.  13,  42  L.  R.  A.  407. 

The  complainant  is  carrying  on  a  large  manufacturing  es- 
tablishment, employing  from  three  hundred  to  three  hundred 
and  fifty  men.  Among  its  workmen  are  those  known  as 
"metal  polishers."  There  is  a  union  known  as  "Metal  Polish- 
ers' Union  No.  1,"  of  which  respondent  Ludwig  was  presi- 
dent. This  union  demanded  of  their  employer  that  it  dis- 
charge a  workman  because  he  did  not  belong  to  the  labor 
union.  In  other  words,  complainant  claimed  the  right  to  em- 
ploy its  workmen  without  dictation  from  any  union  or  other 
association.  The  labor  unions  claimed  the  right  to  dictate 
whom  the  complainant  should  employ.  Complainant  refused 
to  comply  with  the  demand,  and  a  strike  was  ordered  by  th'3 
unions.  Pickets  were  established  in  the  streets  around  the 
complainant's  manufactory,  crowds  of  union  men,  to  the 
number  sometimes  of  three  hundred,  gathered  in  the  streets, 
particula^rly  at  morning,  noon,  and  night,  to  intercept  and 
intimidate  the  complainant's  employes,  and  threats  of  boy- 
cott, etc.,  were  made.  To  such  an  extent  was  this  unlawful 
interference  carried  on  by  the  union  men  that  twenty  police- 
men were  required  to  protect  complainant's  employes  in  going^ 
to  and  from  their  work.  Complainant  filed  a  petition  against 
Ludwig  and  others,  charging  contempt  of  court.  They  were 
duly  served  with  the  petition  and  affidavits  accompanying  it, 
and  with  an  order  to  show  cause.  They  appeared,  proofs^ 
were  taken,  and  the  respondent  found  guilty. 

Ludwig  and  other  members  of  the  Metal  Polishers'  Union 
followed  an  employe  of  the  complainant  as  he  was  being 
escorted  by  a  policeman  through  a  crowd.  Ludwig  walked 
in  front  of  this  employe  and  said  to  him,  "I  see  you  are  still 
doing  your  dirty  work."  When  the  officer  *^*  asked  him 
who  he  meant,  he  pointed  to  the  employe,  and  said,  "I  mean 
that."  Further  statement  of  the  facts  is  unimportant.  It 
is  manifest  that  the  attitude  of  the  crowd,  composed  of  union 
men,  was  hostile,  threatening  and  intended  to  intimidate. 
The  claim  of  Ludwig  and  his  associates  that  they  were  seeking 
only  persuasion  is  the  baldest  subterfuge.  The  circuit  judges 
of  the  court  below  who  heard  the  testimony  very  properly 
said: 

"It  was  a  perversion  of  terms  to  claim,  or  to  believe,  that 
to  approach  a  man  surrounded  by  an  unfriendly  and  menacing: 


July,  1907.]         Ideal  Mfg.  Co.  v.  Ludwiq.  659 

crowd  and  ask  him  to  do  or  to  refrain  from  doing  something 
is  lawful  or  peaceable  persuasion,  or  is  other  than  an  act  of 
intimidation  as  is  specifically  and  in  terms  enjoined  in  this 
cause.  No  proofs  are  necessary  to  establish  the  fact  that  the 
Aatural  and  intended  result  of  such  conduct  would  be  intimi- 
dation  

"His  whole  conduct,  as  sworn  to  by  himself,  constitutes,  in 
our  opinion,  a  deliberate  disregard  of  the  terms  of  the  in- 
junction with  which  he  had  been  served  prior  to  the  time  in 
question.  It  is,  in  our  opinion,  idle  for  the  respondent  to 
say  that  his  purpose  in  joining  the  crowd  surrounding  Bert 
Brown  was  to  peaceably  solicit  Brown's  membership  in  the 
union.  Neither  the  time  nor  the  circumstances  were  such  as 
would  make  such  an  appeal  possible.  The  claim  of  the  re- 
spondent in  this  respect  is,  in  our  opinion,  a  mere  colorable 
pretext  to  justify  his  conduct.  * ' 

The  language  we  used  in  Beck  v.  Railway  T.  Protective 
Union,  118  Mich.  497,  74  Am.  St.  Rep.  421,  77  N.  W.  13,  42 
L.  R.  A.  407,  is  applicable  here: 

"The  law  abhors  subterfuges,  it  lays  aside  the  covering,  and 
looks  to  the  actual  facts  beneath.  In  the  language  of  Chief 
Justice  Shaw:  'The  law  is  not  to  be  hoodwinked  by  color 
able  pretenses.  It  looks  at  truth  and  reality,  through  what- 
ever disguise  it  may  assume':  Commonwealth  v.  Hunt,  4  Met. 
(Mass.)  Ill,  38  Am.  Dec.  346. 

"Threats  in  language  are  not  the  only  threats  recognized 
by  the  law.  Covert  and  unspoken  threats  may  be  just  as 
effective  as  spoken  threats 

"To  picket  complainant's  premises  in  order  to  intercept 
their  teamsters  or  persons  going  there  to  trade  is  unlawful. 
It  itself  is  an  act  of  intimidation,  and  an  unwarrantable  inter- 
ference with  the  right  of  free  trade.  The  highways  ^*'''  and 
public  streets  must  be  free  to  all  for  the  purposes  of  trade, 
commerce  and  labor.  The  law  protects  the  buyer,  the  seller, 
the  merchant,  the  manufacturer,  and  the  laborer  in  the  right  to 
walk  the  streets  unmolested.  It  is  no  respecter  of  persons, 
and  it  makes  no  difference,  in  effect,  whether  the  picketing  is 
done  ten  or  one  thousand  feet  away. 

*  *  It  will  not  do  to  say  that  these  pickets  are  thrown  out  for 
the  purpose  of  peaceable  argument  and  persuasion.  They  are 
intended  to  intimidate  and  coerce.  As  applied  to  cases  of  this 
character,  the  lexicographers  thus  define  the  word  'picket': 
*A  body  of  men  belonging  to  a  trades  union  sent  to  watch  and 
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annoy  men  working  in  a  shop  not  belonging  to  the  union,  or 
against  which  a  strike  is  in  progress':  Century  Dictionary; 
Webster's  Dictionary.  The  word  originally  had  no  such 
meaning.  This  definition  is  the  result  of  what  has  been  done 
under  it,  and  the  common  application  that  has  been  made  of 
it." 

The  court  sentenced  the  respondent  Ludwig  to  serve  a 
period  of  ten  days  in  the  Wayne  county  jail.  The  evidence 
fully  justified  the  finding  of  the  circuit  judges. 

The  judgment  is  affirmed. 

McAlvay,  C.  J.,  and  Carpenter,  Blair  and  Moore,  JJ.,  con- 
curred. 


The  Case  of  Ideal  Mfg.  Co.  v.  Ludwig.— In  re  Hamlyn,  149  Mich. 
699,  113  N.  W.  20,  is  the  companion  of  the  principal  case.  In  the 
latter  case,  Hamlyn,  who  was  adjudged  guilty  of  contempt  of 
court  in  violating  the  injunction  mentioned  in  the  principal  case, 
was  one  of  the  same  hostile  crowd  of  strikers  which  unlawfully  in- 
terfered with  nonunion  employes,  and  his  act  was  substantially  the 
same  as  that  shown  by  the  principal  case,  although  his  language  used 
was  somewhat  different.  The  supreme  court  ruled  that  the  case 
here  noled  was  in  all  respects  governed  by  the  principal  case,  and 
the  same  judgment  was  rendered  therein. 

Boycotting  is  the  subject  of  a  note  to  Gray  v.  Building  Trades  Coun- 
cil, 103  Am.  St.  Rep.  488.  That  boycotting,  picketing,  and  kindred 
practices  of  trade  unions  will  be  enjoined  when  carried  to  the  extent 
of  coercion  or  intimidation,  see  Goldberg,  Bowen  &  Co.  v.  Stable- 
men's Union,  149  Cal.  429,  117  Am.  St.  Rep.  145;  Purvis  v.  United 
Brotherhood,  214  Pa.  348,  112  Am.  St.  Sep.  757. 


CAMPBELL  v.  CAMPBELL. 

[149  Mich.   147,   112   N.  W.  481.] 

DIVORCI! — Cruelty — Refusal  to  Cohabit. — Refusal  of  cohabi- 
tation by  a  wife  with  her  husband  for  three  years  is  extreme  cruelty, 
and  a  ground  for  divorce,     (p.  661.) 

DIVORCE— Cruelty — ^Accusations  of  Infidelity. — Repeated  and 
unfounded  accusations  by  a  wife  of  adultery  committed  by  her  hus- 
band, if  made  in  the  presence  of  others,  constitutes  extreme  cruelty, 
and  is  ground  for  divorce,     (p.  662.) 

G.  X.  M.  Collier,  for  the  complainant. 

E.  I.  Lawson,  for  the  defendant. 
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^'^'^  MOORE,  J.  The  bill  of  complaint  in  this  cause  was 
filed  praying  for  divorce  on  the  ground  of  extreme  cruelty. 

The  complainant  alleges  in  his  bill  that  since  November  16, 
1903,  the  defendant  has  absolutely  refused  to  occupy  the  same 
sleeping-room  and  refused  to  cohabit  with  him;  that  she  re- 
fused to  prepare  his  meals,  attend  to  and  care  for  his  sleeping - 
room,  clothes  and  washing ;  that  she  took  up  the  carpet  in  his 
sleeping-room,  and,  when  requested  by  him  to  replace  it,  as  it 
was  uncomfortable  in  cold  weather,  replied  that  the  bare  floor 
was  good  enough  **®  for  him;  that  the  defendant  took  from 
the  complainant's  bed  two  new  blankets  he  had  purchased  to 
make  himself  comfortable,  and  would  not  let  him  have  them ; 
also  that  the  defendant  has  frequently  charged  him  with 
infidelity,  without  just  cause,  and  has  charged  him  with  keep- 
ing the  society  of  bad  women. 

The  defendant  answered,  denying  the  acts  of  cruelty 
charged,  and  alleged  that  the  cause  of  their  domestic  unhappi- 
ness  was  the  fault  of  the  complainant,  in  that  the  complainant 
has  set  about  with  deliberation  to  divorce  the  defendant.  The 
parties  were  married  January,  A.  D.  1865,  in  Nankin,  Mich- 
igan. The  defendant  lived  with  complainant  as  husband  and 
wife  until  November  16,  1903.  There  were  two  children  born 
to  them.  The  case  was  heard  in  open  court.  The  case  is 
brought  here  by  appeal. 

Some  of  the  alleged  acts  of  cruelty  are  explained  by  the 
defendant,  but  the  record  discloses  that  for  three  years  defend- 
ant refused  to  cohabit  with  the  complainant.  He  testified 
unqualifiedly  that  she  refused  to  cohabit  with  him.  In  her  tes- 
timony the  defendant  said:  "The  reason  that  I  have  not 
occupied  the  same  bedroom  with  Mr.  Campbell  for  the  last 
three  years  is  because  he  is  not  as  I  thought  he  should  be." 

When  she  gave  her  testimony  she  then  expressed  a  willing- 
ness to  resume  her  marital  relations  with  him.  Refusal  of 
cohabitation  has  repeatedly  been  held  to  be  a  ground  for 
divorce:  Menzer  v.  Menzer,  83  Mich.  319,  21  Am.  St.  Rep. 
605,  47  N.  W.  219 ;  Whitaker  v.  Whitaker,  111  Mich.  202,  69 
N.  W.  1151.  The  testimony  clearly  shows  that  defendant 
repeatedly  accused  complainant  in  the  presence  of  others  with 
the  oft'ense  of  adultery.  The  following  occurred  in  her  ex- 
amination as  a  witness: 

' '  Q.  Why  did  you  tell  Mi.ss  Stanners  that  he  was  going 
with  bad  women t    A.    Because  I  supposed  he  was." 
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The  record  is  barren  of  testimony  which  would  warrant  the 
inference  of  adultery.  We  think  the  court  was  right  *'*®  in 
granting  the  decree:  See  Whitmore  v.  Whitmore,  49  Mich. 
417,  13  N.  W.  800 ;  Donaldson  v.  Donaldson,  134  Mich.  289, 
96  N.  W.  448. 

Complaint  is  made  in  relation  to  the  disposition  of  the 
property.  Inventories  of  the  property  owned  by  the  respec- 
tive parties  were  filed.  These  showed  the  wife  to  have 
property  valued  at  fourteen  hundred  and  forty-eight  dol- 
lars and  the  husband  to  have  property  of  the  net  value  of 
twelve  thousand  two  hundred  dollars.  The  decree  allows  de- 
fendant to  keep  all  her  property,  gives  her  all  the  household 
furniture,  and  requires  the  husband  to  pay  her  five  thousand 
dollars.  There  are  no  children  to  be  supported.  We  think 
defendant  cannot  complain  of  this  division  of  property. 

The  decree  is  affirmed. 

Blair,  Montgomery,  Ostrander  and  Hooker,  JJ.,  concurred. 


Cruelty  as  a  Ground  for  Divorce  is  the  subject  of  a  note  to  Reinhard 
V.  Reinhard,  65  Am.  St.  Rep.  69.  Repeated  charges  of  adultery  or 
infidelity  may  constitute  cruelty:  Page  v.  Page,  43  Wash.  293,  117 
Am.  St.  Rep.  1054,  and  cases  cited  in  the  cross-reference  note  thereto; 
80,  it  seems,  may  a  refusal  of  cohabitation:  Menzer  v.  Menzer,  83 
Mich.  319,  21  Am.  St.  Rep.  605,  but  see  contra,  note,  ante,  pp.  632  to 
634. 


O'DELL  V.  GOFF. 

[149  Mich.   152,  112   N.   W.   736.] 

WILLS — ^Evidence  of  Paternity  of  Contestant. — A  deposition 
filed  in  a  divorce  suit  brought  by  the  testator  against  the  contestant's 
mother,  in  which  the  deponent  testifies  to  her  admission  of  her  infi- 
delity before  the  contestant  was  born,  is  admissible  to  prove  that  the 
testator  had  good  grounds  to  doubt  the  paternity  of  his  child,  (pp. 
665,  666.) 

INSANITY. — ^Belief  In  Spiritualism  is  not  evidence  of  insan- 
ity,    (p.  666.) 

WILLS  Due  to  Spiritualistic  Belief — Testamentary  Capacity. — 
A  testator  may  think  so  continually  and  persistently  upon  the  sub- 
ject of  spiritualism  as  to  become  a  monomaniac,  incapable  of  reason- 
ing, where  this  subject  is  concerned,  and  in  such  case  a  will  made  in 
consequence  of  such  monomania  is  void  for  lack  of  testamentary 
capacity,     (p.  667.) 

WILLS  Due  to  Spiritualistic  Belief. — A  believer  in  spiritualism 
may  have  such  extraordinary  confidence  in  spiritualistic  communica- 
tions, whether  reaching  him  through  mediums,  or  directly,   that  lie 
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is  impelled  to  follow  them  blindly  and  implicitly,  and  if  so,  his 
free  agenc'y  is  destroyed,  and  a  will  made  under  such  circumstances 
is  not  the  will  of  the  testator,  and  is  not  entitled  to  probate,  (p. 
€67.) 

WIIiLS  Due  to  Spiritualistic  Belief — ^Undue  Influence. — If  the 
evidence  in  a  will  contest  tends  to  prove  that  in  making  his  will  the 
testator  was  influenced  unduly  by  spiritualistic  communications,  and 
that  he  was  a  monomaniac  upon  the  subject  of  spiritualism,  the 
•question  as  to  whether  such  belief  overcame  the  testator's  mind  and 
compelled  him  to  make  the  will  in  question,  thus  constituting  undue 
influence,  is  for  the  jury  to  determine,     (p.  668.) 

WILLS — Testamentary  Capacity — Spiritualistic  Belief. — If  a 
will  is  contested  on  the  ground  of  want  of  testamentary  capacity  in 
the  testator,  caused  by  monomania  on  the  subject  of  spiritualism, 
the  truth  or  falsity  of  the  spiritualistic  faith  is  not  in  issue,  and 
evidence  that  the  testator  was  a  monomaniac  merely  because  he  be- 
lieved in  spiritualism  is  not  admissible,     (p.  668.) 

WILLS — Spiritualistic  Belief — Evidence — Insanity. — If  a  will 
is  contested  on  the  ground  of  want  of  testamentary  capacity  in  the 
testator,  caused  by  a  belief  in  spiritualism,  evidence  by  one  duly 
qualified  that  there  was  nothing  irrational  from  the  standpoint  of  a 
spiritualist  in  the  belief  by  the  testator  that  a  medium  in  a  trance 
might  do  him  harm  is  admissible  as  tending  to  remove  from  the 
mind  of  the  jury  the  impression  which  might  otherwise  exist  that 
Buch  particular  belief  was  evidence  of  insanity,     (p.  668.) 

WILLS — Evidence  of  Want  of  Testamentary  Capacity — Be- 
lief in  Spiritualism. — In  a  will  contest  a  witness  who  has  testified 
to  want  of  testamentary  capacity  in  a  testator,  caused  by  his  belief 
in  spiritualism,  cannot  be  cross-examined  upon  the  subject  of  other 
religious  beliefs  and  their  effect  on  testamentary  capacity,     (p.  668.) 

WILLS  —  Insanity  —  Cross-examination. — The  refusal  of  the 
court  to  compel  a  witness  in  a  will  contest,  upon  cross-examination, 
to  state  which  of  several  circumstances  indicating  insanity  in  the  tes- 
tator was,  in  his  judgment,  the  most  significant,  is  wholly  within  the 
discretion  of  the  trial  court,     (p.  668.) 

WILLS. — ^Declarations  of  a  testator  tending  to  prove  lack  of 
testamentary  capacity,  made  after  the  execution  of  the  will,  are  ad- 
missible in  evidence,     (p.  669.) 

A.  L.  Free  and  M.  L.  Howell,  for  the  appellants. 

Lyle  &  Eby,  H.  D.  Smith  and  V,  M.  Gore,  for  the  appellee. 

*«*4  CARPENTER,  J.  This  snit  is  broujrht  to  secure  the 
probate  of  the  will  of  John  F.  GoiPf,  deceased.  The  propo- 
nents are  the  executors  named  in  said  will.  The  contestant  is 
the  son  of  the  testator.  The  will  in  question  was  made  Novem- 
ber 3,  1885,  when  the  testator  was  sixty-six  years  old.  It  has 
a  codicil  made  September  23,  1897,  at  which  time  the  testator 
was  seventy-ei{?ht  years  of  a^e.  Testator  died  in  1004.  when 
he  was  eighty-five  years  of  age.  The  will  and  codicil  disposes 
of  testator's  entire  estate,  aggregating  in  value  forty-one 
thousand  dollars.     The  residue — constituting  the  bulk  of  the 
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estate — is  bequeathed  "to  be  used  as  a  nucleus  in  l^'^  found- 
ing, building  and  equipping  a  home  for  poor  and  aged 
mediums."  Only  eighteen  hundred  dollars  is  given  to 
contestant,  who  is  described  as  testator's  "reputed  son." 
It  should  also  be  stated — and  this  is  an  important  circum- 
stance— that  spiritualistic  mediums  whom  the  testator  had 
been  in  the  habit  of  consulting,  and  through  whom  he  received 
spiritualistic  communications,  received  small  legacies.  Testa- 
tor was  married  August  6,  1854,  to  contestant's  mother.  In 
May,  1855,  he  commenced  suit  for  divorce  in  the  circuit  court 
for  the  county  of  Cass,  in  chancery,  charging  her  with  adul- 
tery. This  suit  was  dismissed  by  stipulation,  and  the  parties 
resumed  their  marital  relations.  Contestant,  the  son,  was 
born  in  September,  1855,  August  5,  1856,  testator  again  com- 
menced suit  for  divorce.  This  time  he  filed  his  bill  in  the  cir- 
cuit court  for  Elkhart  county,  Indiana,  and  a  decree  of  divorce 
was  granted  on  the  ground  of  desertion  on  the  17th  of  October, 
1856. 

After  the  granting  of  said  last-mentioned  divorce — which  T 
think  it  may  be  assumed  was  invalid — Mrs.  Goff  and  contest- 
ant, her  son,  went  to  California  to  live.  There  she  remarried, 
and  died  in  1870.  The  testator  has  always  believed  and  in- 
sisted that  his  wife  was  guilty  of  adultery  and  that  contestant 
was  not  his  son. 

He  was  a  man  of  more  than  usual  business  ability.  When 
the  Indiana  divorce  was  granted,  he  was  worth  only  three 
thousand  dollars  or  four  thousand  dollars,  and  when  he  died, 
as  already  mentioned,  he  had  accumulated  an  estate  of  forty- 
one  thousand  dollars. 

"When  the  will  was  made,  and  for  many  years  prior  thereto, 
and  from  that  time  until  he  died,  he  was  a  firm  believer  in  the 
doctrine  of  spiritualism.  He  believed  that  the  spirits  of  the 
departed  communicated  with  him,  not  only  through  mediums, 
but  directly.  He  believed  that  he  talked  with  the  apostles. 
He  believed  in  the  materialization  of  spirits  and  other  spiritu- 
alistic phenomena,  and  one  witness  testified  that  he  said  hi.s 
will  was  dictated  by  spirits.  The  trial  court  charged  the  jury 
that  they  might  render  a  verdict  finding  that  the  instrument 
in  question  was  not  the  last  will  and  testament  of  John  Goff, 
upon  either  of  the  following  three  grounds : 

156  1  That  John  Goff  was,  "at  the  time  of  making  the  will, 
laboring  under  an  insane  delusion  in  regard  to  the  paternity 
of  his  child,  which  governed  or  controlled  him  in  the  execution 
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of  his  will.  In  the  same  connection  is  also  involved  the  ques- 
tion whether  he  was  laboring  under  an  insane  delusion  that 
his  wife  had  been  guilty  of  adultery. '  * 

2.  That  the  will  was  "the  result  of  undue  influence  over  the 
mind  of  John  Goff,  manifested  by  the  belief  that  communica- 
tion from  deceased  persons  had  advised  him  how  to  make  his 
will  by  adopting  such  communications  as  his  guide  in  making 
the  will  and  to  the  exclusion  of  his  o\nti  free  will  and  choice. ' ' 

3.  That  John  Goff  was  ' '  a  monomaniac  upon  the  subject  of 
spiritualism  to  such  an  extent  and  intensity  as  to  produce  that 
mental  derangement  which  rendered  him  incapable  of  com- 
prehending and  appreciating  the  natural  objects  of  his 
bounty. ' ' 

The  jury  rendered  a  verdict  in  contestant's  favor.  We 
are  asked  to  reverse  the  judgment  entered  upon  said  verdict 
on  various  grounds,  which,  so  far  as  needful,  we  will  discuss. 

1.  Insane  delusion:  Was  the  belief  of  testator  that  he  was 
not  the  father  of  contestant  an  insane  delusion  ?  It  was  cer- 
tainly a  delusion ;  for  on  this  record  we  are  bound  to  say  that 
contestant  was  testator's  son.  (This  subject  will  again  be 
noticed  in  this  opinion.)  Was  this  delusion  an  insane  delu- 
sion? That  was  a  question  submitted  to  the  jury.  Propo- 
nents contend  that  there  was  no  evidence  to  warrant  the  sub- 
mission of  this  question,  because,  they  say,  "there  is  no 
evidence  that  tends  to  show"  that  this  delusion  was  produced 
by  testator's  belief  "in  spiritualism  or  in  spirit  communica- 
tions." We  content  ourselves  with  saying  there  is  such  testi- 
mony. Proponents  insist — and  in  this  they  may  be  right — 
that  testator  believed  in  his  wife's  adultery  and  contestant's 
illegitimacy  before  he  became  a  spiritualist.  But  there  is 
testimony  indicating  that  he  would  not  have  continued  to 
'^'^  believe  in  said  illegitimacy  as  he  did  when  the  will  was 
made  had  he  not  received  and  given  implicit  credit  to  spirit- 
ualist communications  informing  him  that  contestant  was  not 
his  son.  In  short,  there  is  evidence  that  testator's  belief  in 
contestant's  illegitimacy  which  influenced  the  making  of  the 
will  was  produced  by  spiritualistic  communications. 

In  this  connection,  we  discuss  certain  objections  to  the  ad- 
mission and  exclusion  of  testimony  relating  to  this  delusion. 
There  was  foiuid  in  the  files  in  the  divorce  proceedings  of  the 
Indiana  court  a  deposition  of  William  P.  Bennett  (an  old  and 
deceased  resident  of  Cass  county),  wherein  he  testified  tiiat 
testator's  wife,  Rowena  Goff,  admitted  in  his  presence  that  she 
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committed  adultery  with  several  men  at  different  times  and 
places  while  she  was  living  with  testator  and  many  months 
before  the  boy — contestant — was  born.  This  deposition  was 
admissible,  not  to  prove  the  facts  testified  to  by  the  witness, 
but  to  prove  that  testator  had  good  grounds  to  doubt  the 
paternity  of  his  child.  The  trial  court  held  it  not  admissible 
for  this  purpose,  because  there  was  no  evidence  that  testator 
had  ever  seen  the  deposition.  In  so  deciding  the  court  pro- 
ceeded upon  the  assumption  that  the  jury  could  not  infer  that 
the  testator,  the  complainant  in  the  suit,  was  informed  of  the 
testimony  which  he  introduced  to  establish  it.  This  assump- 
tion was  erroneous.  It  is  to  be  presumed  that  he  knew  of  it. 
While  I  have  found  no  case  in  which  this  principle  is  an- 
nounced, it  is  recognized  in  the  following:  Richards  v.  Mor- 
gan, 4  Best  &  S.  641;  Blanchard  v.  Hodgkins,  62  Me.  119. 
Other  objections  to  rulings  excluding  and  admitting  testimony 
upon  the  subject  of  insane  delusion  are  made.  They  are  not 
well  taken  and  require  no  discussion. 

2.  Did  testator's  belief  in  spiritualism  destroy  his  testamen- 
tary capacity?  His  belief  in  spiritualism  was  not  evidence  of 
insanity:  Bonard's  Will,  16  Abb.  Pr.,  N.  S.,  128;  Rood  on 
Wills,  sec.  129 :  In  re  Spencer,  96  Cal.  448,  31  Pac.  453 ;  Will 
of  Smith,  52  Wis.  543,  38  Am.  Rep.  756,  9  N.  W.  665;  *»8 
Buchanan  v.  Pierie,  205  Pa.  123,  97  Am.  St.  Rep.  725,  54  Atl. 
583.  One  accepts  his  religious  faith  on  evidence  that  is  satis- 
factory to  his  mind.  A  court  of  law  will  never  inquire 
whether  that  faith  is  sound  or  unsound.  It  does  not  possess 
the  machinery  for  executing  such  an  undertaking.  It  will 
content  itself  with  saying — and  that  is  sufficient  for  the  pur- 
poses of  this  case — that  one's  religious  faith  affords  no 
evidence  of  insanity. 

It  does  not  follow,  however,  that  one  may  not  have  such  a 
faith  in  spiritualism  as  to  destroy  his  testamentary  capacity. 
He  may  think  so  continually  and  persistently  upon  this  sub- 
ject as  upon  many  other  subjects  as  to  become  a  monomaniac, 
incapable  of  reasoning,  where  this  subject  is  concerned.  In 
that  case  it  should  be  said  that  a  will  made  in  consequence  of 
such  monomania  is  void  for  lack  of  testamentary  capacity: 
Orchardson  v.  Cofield,  171  111.  14,  63  Am.  St.  Rep.  211,  49 
N.  E.  197,  40  L.  R.  A.  256.  So,  too,  a  believer  in  spiritual- 
ism may  have  such  extraordinary  confidence  in  spiritualistic 
communications — whether  those  communications  reach  him 
through  mediums  or  are  received  by  him   as   he    believes 
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directly — ^that  he  is  compelled  to  follow  them  blindly  and  im- 
plicitly, his  free  agency  is  destroyed,  and  he  is  constrained  to 
do  against  his  will  what  he  is  unable  to  resist.  A  will  made 
under  such  circumstances  is  obviously  not  the  will  of  testator, 
and  is  therefore  not  admissible  to  probate.  We  need  not 
speculate  as  to  the  ground  upon  which  this  conclusion  rests. 
It  is  utterly  unimportant  whether  it  rests  upon  the  ground  of 
absence  of  testamentary  capacity,  or,  as  held  by  the  trial 
court,  upon  the  ground  of  undue  influence:  See,  also,  Robin- 
son V.  Adams,  62  Me.  369,  16  Am.  Rep.  473.  It  is  sufficient  to 
say  that  a  will  brought  about  by  an  influence  which  the  testa- 
tor could  not  resist  is  not  his  will. 

Tested  by  the  foregoing  principles,  which  were  recoe^nizetl 
by  the  trial  court,  it  cannot  be  said  that  there  was  no  evidence 
upon  which  these  issues  should  have  been  submitted  to  the 
jury.  Indeed,  we  do  not  understand  that  it  is  claimed  that 
there  was  no  evidence  tending  to  prove  ^^^  that  testator  was  a 
monomaniac  on  the  subject  of  spiritualism.  There  certainly 
was  such  testimony.  There  was  testimony  tending  to  prove 
that  testator's  faith  in  spiritualism  had  led  him  to  many 
strange  conclusions;  for  instance,  that  on  one  occasion  a  spirit 
brought  him  a  crisp  new  five-dollar  bill,  and  that  on  an- 
other occasion  a  spirit — designated  by  him  as  an  evil  spirit — 
tried  to  take  his  life  with  a  butcher  knife  when  he  was  lying 
in  bed.  There  is  evidence,  too,  that  his  mind  dwelt  upon  the 
subject  of  spiritualism  so  persistently  and  profoundly  as  to 
make  him  incapable  of  reasoning  when  that  subject  was  con- 
cerned. In  short,  there  was  evidence  tending  to  prove  that  he 
was  a  monomaniac  upon  the  subject  of  spiritualism.  It  is 
claimed,  however,  that  there  was  no  testimony  tending  to  prove 
that  the  will  was  procured  by  undue  influence.  Undue  influ- 
ence, as  here  used,  means  that  spiritualistic  communications 
overcame  the  testator's  mind,  and  compelled  him  to  make  the 
will  in  question.  There  certainly  was  testimony  tending  to 
prove  that  in  making  the  will  testator  was  influenced  by  spirit- 
ualistic communications.  And  it  is  a  significant  circumstance 
(see  Matter  of  Beach,  23  App.  Div.  411,  48  N.  Y.  Supp.  437), 
already  alluded  to,  that  many  of  these  communications  came 
through  mediums  who  are  both  directly  and  indirectly  benefi- 
ciaries in  the  will.  From  testator's  actions  and  declarations 
the  inference  might  be  drawn  that  he  was  incapable  of  resist- 
ing the  influence  of  these  communications.  There  was  there- 
fore evidence  of  undue  influence. 
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In  this  connection  we  consider  objections  to  rulings  admit- 
ting and  excluding  testimony  upon  the  subject  of  testamentary 
capacity.  As  the  truth  or  falsity  of  the  spiritualistic  faith 
was  not  at  issue  in  this  suit,  it  was  proper  for  the  trial  judge 
to  exclude  testimony  tending  to  prove  it  true — herein  is  in- 
cluded testimony  showing  the  foundation  upon  which  spiritu- 
alism rests — and  it  was  improper  for  him  to  admit,  as  he  did, 
testimony  tending  to  prove  it  untrue.  For  the  same  reason, 
it  was  improper  for  contestant's  counsel  to  suggest  during  the 
taking  of  the  testimony  *****  and  to  argue  at  the  conclusion  of 
the  testimony  that  spiritualism  was  untrue.  According  to  the 
foregoing  rule,  witnesses  should  not  have  been  permitted  to 
testify  that  testator  was  a  monomaniac  merely  because  he  be- 
lieved in  spiritualism.  Generally  speaking,  this  rule  was  re- 
garded. I  think,  however,  in  the  case  of  contestant's  witness 
George  Longsduff  this  rule  was  disregarded.  The  witness  him- 
self testified  on  cross-examination:  "My  definition  of  a  'mono- 
maniac' [and  he  had  testified  that  testator  was  a  monomaniac] 
would  include  any  spiritualist  who  believed  that  they  could 
receive  communications  from  the  departed." 

The  court  refused  to  permit  proponents  to  prove  by  one  who 
was  duly  qualified  to  give  such  testimony  that  there  was  noth- 
ing "irrational  from  the  standpoint  of  a  spiritualist  in  the 
belief  of  John  Goff  [and  he  had  such  a  belief]  that  a  medium 
in  a  trance  might  do  him  harm."  This  was  error.  The  ex- 
cluded testimony  would  tend  to  remove  from  the  mind  of  the 
jury  the  impression  which  might  otherwise  exist  that  the  par- 
ticular belief  above  referred  to  was  evidence  of  insanity. 

We  have  examined  the  other  complaints  respecting  the  rul- 
ings admitting  and  excluding  testimony  upon  the  question  of 
testamentary  capacity.  None  of  these  rulings  were  prejudi- 
cial. Most  of  them  were  clearly  correct.  As  an  instance  of 
such  rulings,  we  mention  the  refusal  of  the  court  to  permit 
proponents'  counsel  to  cross-examine  certain  witnesses  of 
contestant,  who  had  testified  to  lack  of  testamentary  capacity, 
upon  the  subject  of  other  religions  and  their  effect  on  testa- 
mentary capacity.  This  ruling  was  correct:  See  In  re  Hog- 
mire's  Appeal,  108  Mich.  410,  66  N.  W.  327.  Other  rulings 
related  to  questions  within  the  discretion  of  the  trial  court. 
As  an  instance  of  these  latter  rulings,  we  mention  the  refusal 
of  the  court  to  compel  one  of  contestant's  witnesses  upon  cross- 
examination  to  state  which  of  several  circumstances  indicating 
insanity  was,  in  his  judgment,  the  most  significant. 
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3.  Testimony  that  contestant  resembled  testator:  *^*  Con- 
testant was  permitted  to  prove  by  various  witnesses  that  he 
resembled  testator.  The  purpose  of  this  testimony  was  to 
prove  that  testator  was  contestant's  father.  Proponents  con- 
tend that  this  testimony  was  incompetent.  This  is  a  ques- 
tion which,  upon  this  record,  we  are  not  called  upon  to  deter- 
mine, for  the  testimony  was  not  prejudicial.  It  could  be 
prejudicial  only  upon  the  assumption  that  the  jury  used  it  as 
evidence  that  contestant  was  testator's  son.  Their  use  of  the 
testimony  for  that  purpose  would  not  injure  proponents,  be- 
cause upon  this  record  the  fact  that  contestant  was  testator's 
son  was  conclusively  established.  Contestant  was  born  in  law- 
ful wedlock,  and  there  is  no  evidence  whatever  that  his  mother 
committed  adultery  (though  there  is  evidence  that  testator 
entertained  that  belief).  It  will  be  perceived  that,  according 
to  our  ruling,  it  was  .quite  unnecessary  for  the  contestant  to 
introduce  the  testimony  under  consideration,  and  the  trial 
court  might  properly  have  excluded  it,  and  he  may  property 
exclude  it  upon  a  second  trial  if  the  record  is  like  the  one  be- 
fore us,  because  it  relates  to  an  issue  which  the  jury  will  not 
be  called  upon  to  determine. 

4.  Declarations  of  testator  after  the  making  of  the  will : 
Complaint  is  made  because  the  trial  court  permitted  con- 
testant to  prove  various  declarations  of  testator  tending  to 
prove  lack  of  testamentary  capacity  made  after  the  making  of 
the  will.  This  testimony  was  properly  admitted  under  the 
rule  recognized  in  Spencer  v.  Terry's  Estate,  133  Mich.  39, 
94  N.  W.  372. 

Proponents'  brief  is  a  printed  volume  containing  two  hun- 
dred and  sixty-nine  pages.  In  taxing  costs  contestants  will 
be  required  to  pay  only  for  a  brief  of  eighty  pages.  Such 
a  brief  would  have  been  ample  and  more  serviceable. 

Judgment  reversed,  and  new  trial  ordered  with  costs. 

McAlvay,  C.  J.,  and  Grant,  Blair  and  Moore,  JJ.,  con- 
curred. 


A  Belief  in  Spiritualism  is  not  evidence  of  a  lack  of  testamentary 
capacity:  Buchanan  v.  Pierie,  205  Pa.  ]23,  97  Am.  St.  Rep.  723;  note 
to  People  V.  Hubert,  63  Am.  St.  Bep.  91;  Owen  v.  Crumbuugh,  228 
ni.  380,  ante,  p.  442. 
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KLEIN  V.  POLLARD. 

[149  Mich.  200,  112  N.  W.  717.] 

ARREST,  UNIjAWFUIx— Woman  Walking  Streets.— A  police 
officer  is  not  justified,  without  a  warrant,  in  arresting  a  woman  qui- 
etly walking  the  streets  of  a  city  at  any  hour  of  the  night  and  ap- 
parently engaged  in  no  criminal  conduct,  simply  because  she  has 
emerged  from  a  disreputable  place,     (p.  673.) 

FALSE  IMPRISONMENT— Mitigation  of  Damages.— In  an  ac- 
tion for  false  imprisonment  in  arresting  a  woman  on  suspicion  that 
she  was  plying  a  prostitute's  vocation,  or  intended  to  do  so  by 
solicitation,  the  arresting  officer  is  entitled  to  show,  in  mitigation 
of  damages,  that  his  superior  officers  had  ordered  the  arrest  of  all 
women  found  on  the  street  under  the  circumstances  in  which  the 
arrest  in  question  was  made.     (p.  674.) 

R.  I.  Lawson  and  W.  G.  Fitzpatrick,  for  the  appellant. 

F.  H.  Warren,  for  the  appellee. 

200  GRANT,  J.  Plaintiff  is  the  wife  of  one  William  C. 
Klein,  who  kept  a  saloon  at  227  Jefferson  avenue,  in  the  city 
of  Detroit.  In  the  back  part  of  his  saloon  was  a  room  with 
tables  for  drinking  and  a  bed.  The  saloon  was  one  of  ill- 
repute  and  the  resort  of  prostitutes.  On  one  occasion  a  po- 
liceman found  in  this  bed  the  bartender  and  a  prostitute 
undressed,  and  arrested  them.  Mr.  Klein  kept  his  saloon 
open  during  the  night,  in  open  violation  of  the  law,  and 
apparently  without  any  effort  on  the  part  of  the  city  au- 
thorities to  compel  him  to  obey  the  law.  The  saloon  ia 
^^^  located  in  what  is  known  as  the  "central  precinct,"  in 
which  are  located  many,  if  not  most,  of  the  disreputable 
houses  of  the  city,  and  where  common  prostitutes  and  other 
criminal  classes  resort.  Counsel  for  defendant  in  his  brief 
says:  "Practically  all  disorderly  places,  houses  of  prostitu- 
tion, etc.,  in  the  city  of  Detroit  are  in  the  central  precinct, 
which  embraces  the  territory  between  Hastings  street  and 
Fourth  street,  and  running  north  to  Charlotte  avenue  and 
Brewster  street.  Previous  to  "the  year  1905  (the  time  not 
being  disclosed  by  the  record)  the  number  of  lewd  women 
plying  their  vocation  on  the  streets  and  sitting  in  saloons 
waiting  for  company  became  so  great  that,  to  discourage 
the  trade,  a  general  order  was  issued  to  the  officers  and  men 
of  the  central  precinct  to  frequently  visit  all  saloons  cater- 
ing to  women  trade  and  to  bring  in  all  women  of  known  bad 
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repute,  or  such  as  might  be  found  on  the  street  at  an  un- 
usual hour  and  who  failed  to  give  a  satisfactory  account  of 
themselves.  As  a  result  of  this  order  over  four  hundred 
women  were  brought  in  during  the  year  1905." 

The  proofs  establish  the  above  statement.  The  defend- 
ant is  a  policeman,  and  his  beat  in  February,  1905,  included 
Mr.  Klein's  saloon.  Plaintiff  and  her  sister,  a  girl  sixteen 
years  of  age,  after  spending  the  evening  upon  the  streets, 
went  to  this  saloon  about  10:30  o'clock.  The  sister  had  made 
an  appointment  to  meet  one  Nuss  at  Klein's  saloon,  where  he 
played  the  piano.  The  women  remained  in  the  saloon  until 
about  midnight,  when  plaintiff's  sister  and  Nuss  went  out. 
A  few  minutes  afterward  plaintiff  came  out  of  the  saloon, 
stood  for  a  moment  at  the  door,  looking  up  and  down  the 
street,  and  then  with  her  head  hanging  down  walked  out 
along  the  street.  The  defendant  saw  her,  went  to  her,  and 
asked  her  who  she  was.  She  testified  that  she  told  him  who 
she  was.  Defendant  testified  that  she  told  him  it  was  none 
of  his  business.  She  testified:  "Is  it  not  a  fact,  Mrs.  Klein, 
that  when  you  came  out  of  that  saloon  you  looked  first  right 
and  left  when  you  came  to  the  door  to  see  if  the  coast  was 
clear,  and  then  came  down  the  avenue,  with  your  head  hang- 
ing down,  ^®^  that  you  went  down  Randolph,  turned  north 
on  Randolph  on  the  east  side,  and  that  the  ofiicer  came  along 
behind  you,  intercepted  you  by  coming  diagonally  across 
Randolph,  and  intercepted  you  about  half  way  between  the 
alley  and  the  corner — is  that  true?     A.  Yes,  sir." 

He  then,  in  accordance  with  his  instructions,  took  her  to 
the  police  department  before  the  lieutenant  in  charge.  She 
told  the  lieutenant  who  she  was,  satisfied  that  officer  that  her 
statement  was  true,  and  was  promptly  dismissed.  She 
brought  this  suit  to  recover  damages  for  assault  and  battery 
and  false  imprisonment.  The  case  was  submitted  to  the  jury 
who  found  a  verdict  for  the  defendant. 

The  charter  of  the  city  of  Detroit  confers  upon  the  common 
council  power  to  "Provide  for  the  general  peace,  order  and 
good  government  of  said  city.  To  'prohibit  and  suppress 
the  keeping  and  leasing  of  houses  of  ill-fame,  or  assignation, 
or  for  the  resort  of  common  prostitutes,  disorderly  houses, 
and  disorderly  groceries.  It  may  restrain,  suppress  and  pun- 
ish the  keepers  thereof,  and  the  owners  and  les.sors  of  su<'h 
premises;  it  may  punish,  rcstrfiin  and  prevent  common  prosti- 
tutes, vagrants,  mendicants,  street  beggars,  drunken  or  dis- 
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orderly  persons.'  To  enact  all  ordinances  necessary  to  carry 
into  effect  the  powers  conferred  by  law  upon  said  council, 
and  to  provide  for  the  punishment  of  all  persons  offending 
against  this  act,  or  any  law  relating  to  said  city,  or  any  ordi- 
nance of  the  common  council  enacted  under  this  or  any  other 
act  of  the  legislature,  by  imposing  fines,  penalties,  forfeitures 
and  costs,  and  by  imprisonment  in  the  house  of  correction  of 
said  city":  Charter  of  Detroit  (1904),  sees.  171,  183,  190. 

The  charter  (section  665)  also  provides:  "It  shall  be  the 
duty  of  the  commissioner  of  police  ai/d  of  the  force  hereby 
constituted,  at  all  times  of  the  day  and  night,  within  the 
boundaries  of  said  city,  to  preserve  the  public  peace  and  pre- 
vent crime,  arrest  offenders  and  protect  the  rights  of  per- 
sons and  property,  guard 'the  public  health,  preserve  order 
and  enforce  all  the  laws  of  the  state  and  the  ordinances  of 
said  city." 

^**^  Acting  under  this  power  the  common  council  enacted 
the  following  ordinances : 

"All  able-bodied  persons  who,  not  having  visible  means 
of  support,  are  found  loitering  or  rambling  about  or  lodg- 
ing or  loitering  in  drinking  saloons,  tippling  houses,  beer 
houses,  houses  of  ill-fame,  houses  of  bad  repute,  vessels,  sheds 
or  barns,  or  in  the  open  air,  and  not  giving  a  good  account 
of  themselves,  ....  shall  be  deemed  disorderly  persons,  and 
upon  conviction  thereof  shall  be  punished  as  hereinafter  pro- 
vided. 

"No  person  shall  keep,  within  the  limits  of  the  city  of 
Detroit,  any  house  of  ill-fame,  house  of  assignation,  or  house 
for  the  resort  of  common  prostitutes,  or  a  disorderly  saloon, 
bar-room,  tavern,  beer-hall,  grocery,  theater,  room,  ordinary, 
house  or  building  of  any  kind,  or  any  house,  room  or  build- 
ing for  gaming  with  cards,  dice,  billiards,  nine  or  ten-pin 
alleys,  wheels  of  fortune,  boxes,  machines  or  other  instru- 
ments or  devices  whatever,  or  shall  in  any  manner  contribute 
to  the  support,  carrying  on  or  keeping  of  any  such  house  or 
place." 

The  case  was  submitted  to  the  jury,  who,  after  delibera- 
tion, returned  a  verdict  for  no  cause  of  action. 

1.  The  court  in  his  charge  said  to  the  jury  that  it  was 
clearly  proven  that  the  saloon  from  which  the  plaintiff  came 
at  midnight  was  a  disorderly  one.  The  fact  so  stated  is  not 
denied.  The  court  instructed  the  jury  that,  if  the  defend- 
ant's statement  as  to  what  happened  between  him  and  plain- 
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tiff  was  correct,  he  was  justified  under  the  law  in  taking 
the  plaintiff  to  police  headquarters  for  examination  by  the 
lieutenant  in  charge.  This  presents  the  principal  question 
in  the  ease.  It  is  the  contention  of  counsel  for  the  plaintiff 
that  her  arrest  was  unlawful  because  it  was  without  a  com- 
plaint or  warrant,  and  she  was  not  suspected  of  having  com- 
mitted a  felony,  neither  was  she  engaged  in  committing  ^^^  a 
breach  of  the  peace.  Tillman  v.  Beard,  121  Mich.  475,  80  N. 
W.  248,  46  L.  R.  A.  215,  and  Robinson  v.  Miner,  68  Mich. 
549,  37  N.  W.  21,  do  not  control  this  case.  In  neither  of 
those  cases  was  there  any  excuse  for  arresting  the  party 
without  obtaining  a  warrant.  One  was  the  'case  of  a  peddler 
in  a  street,  the  other  the  case  of  a  saloon-keeper  keeping  his 
saloon  open  at  a  time  prohibited  by  law.  The  duty  im- 
posed upon  the  police  department  to  protect  the  city  from 
vagrants,  night-walkers,  gamblers,  and  other  sorts  of  crim- 
inals who  ply  their  vocation  largely  in  the  night  is  an  im- 
portant and  difficult  one.  No  rule  can  be  laid  down  govern- 
ing all  the  circumstances  under  which  a  party  under  sus- 
picion may  be  arrested.  It  is,  however,  established  by  a 
decision  of  this  court  (which  seems  to  have  escaped  the  at- 
tention of  counsel  of  both  parties  and  of  the  trial  court,  as 
ii  is  not  cited  in  their  briefs)  that  the  arrest  of  plaintiff  was 
unlawful:  Pinkerton  v.  Verberg,  78  Mich.  573,  18  Am.  St. 
Rep.  473,  44  N.  W.  579,  7  L.  R.  A.  507.  Police  officers  are 
not  justified  in  arresting  a  person  quietly  walking  the  streets 
of  the  city  at  any  hour  of  the  night  simply  because  he  has 
emerged  from  a  disreputable  place.  There  is  no  evidence  in 
this  case  to  show  that  plaintiff"  was  a  prostitute,  except  the 
fact  that  she  had  been  seen  in  her  husband's  disreputable 
saloon,  and  came  therefrom  late  in  the  night.  She  was  quiet, 
peaceable,  making  no  disturbance,  and  there  was  nothing  to 
indicate  that  she  was  plying  a  prostitute's  vocation,  or  in- 
tended to  do  so,  by  solicitation.  The  chief  difference  between 
the  facts  of  Pinkerton  v.  Verberg,  78  Mich.  573,  18  Am.  St. 
Rep.  473,  44  N.  W.  579,  7  L.  R.  A.  507,  and  those  of  this 
case  are  that  in  the  former  case  plaintiff  was  arrested  while 
j/eaceably  walking  the  streets  about  an  hour  and  a  half  earlier 
in  the  night  than  was  the  plaintiff  in  this  ca.se.  In  the 
former  case  the  evidence  on  the  part  of  defendant  showed 
that  the  plaintiff  was  a  prostitute,  while  in  this  ea.se  there  is 
110  such  evidence.  The  defendant  te^itified  that  he  was  in 
Am.  St.  Rep.,  Vol.  119—43 
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the  saloon  on  the  night  in  question,  about  a  quarter  of  11 
o'clock,  and  that  "It  was  my  duty  to  go  to  this  saloon 
every  evening  when  I  was  on  the  beat  nights,  because  it  was 
disorderly,  **"*  prostitutes  frequent  there  and  disorderly  men 
and  women.  We  went  to  look  after  it,  and  put  it  in  good 
running  order,  and  find  who  was  there." 

If  the  police  department  would,  by  complaints  and  arrests, 
enforce  the  law  closing  this  saloon  and  others,  as  the  law  re- 
quires, it  would  much  more  effectually  prevent  disorder  than 
the  arrest  of  parties  quietly  walking  the  streets  and  ap- 
parently engaged  in  no  criminal  conduct.  The  better  way 
"to  put  such  places  in  good  running  order"  is  to  compel 
obedience  to  the  law  which  governs  them.  It  follows  that 
the  arrest  was  unlawful,  and  the  court  should  have  so  in- 
structed the  jury. 

2.  All  circumstances  which  tended  to  show  the  good  faith 
of  the  defendant  were  admissible  in  mitigation  of  damages. 
It  was  therefore  competent  to  show  the  instruction  of  the 
defendant's  superior  officers  in  dealing  with  persons  found 
upon  the  streets  under  circumstances  in  which  the  plaintiff 
was  found. 

Judgment  reversed,  and  new  trial  ordered. 

Blair,  Montgomery,  Hooker  and  Moore,  JJ.,  concurred. 


For  Authorities  upon  tlitj  question  of  the  right  of  a  police  officer 
to  make  an  arrest  under  the  circumstances  set  forth  in  the  principal 
case,  see  the  note  to  State  v.  Evans,  84  Am.  St.  Eep.  694. 


HANNAH  &  HOGG  v.  RICHTER  BREWING  COMPANY. 

[149  Mich.   220,   112   N.  W.   713.] 

CHATTEL  MORTGAGES.— A  chattel  mortgage  is  neither  a 
sale  nor  an  assignment,     (p.  675.) 

FRAUDULENT  CONVEYANCES— Sales  In  Bulk  Act— Chattel 
Mortgages. — A  chattel  mortgage  upon  a  stock  of  goods  is  not  a 
"sale,  transfer,  or  assignment"  thereof  in  bulk  within  the  meaning 
of  a  statute  relating  to  sales  of  goods  in  bulk  and  passed  for  the 
protection  of  creditors,     (p.  676.) 

A.  H.  Ryall,  for  the  complainant. 
Cummiskey  &  Spencer,  for  the  defendant. 
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***  McALVAY,  C.  J.  But  one  question  is  involved  in 
this  appeal,  and  that  is  whether  the  giving  of  a  chattel  mort- 
gage is  a  sale,  transfer  or  assignment,  in  bulk,  within  the 
meaning  of  Act  No.  223  of  the  Public  Acts  of  1905,  entitled 
"An  act  to  regulate  the  sales,  transfers  and  assignments  of 
stocks  of  goods,  merchandise  and  fixtures,  in  bulk."  De- 
fendant Oliver  Hotel  Company,  in  connection  with  its  busi- 
ness, conducted  a  bar  where  liquors  were  sold.  On  Feb- 
ruary 21,  1906,  it  gave  defendant  Richter  Brewing  Com- 
pany a  chattel  mortgage  upon  the  entire  bar  fixtures  per- 
taining to  its  liquor  business,  and  afterward  made  a  sale  in 
bulk  of  the  same  property  to  the  other  defendants. 

**^  The  hotel  company  was,  before  giving  this  chattel 
mortgage,  indebted  to  complainant,  which,  on  May  29,  1906. 
put  its  claim  into  judgment  for  two  hundred  and  seventy- 
three  dollars  damages  and  two  dollars  and  ninety-five  cents 
costs  of  suit.  On  June  5,  1906,  an  execution  issued  and  a 
levy  was  made  upon  this  property,  and  demand  was  made 
of  defendants  to  turn  the  same  over  to  complainant  and  re- 
lease all  claim  of  ownership  or  title  thereto.  This  demand 
was  refused,  and  the  bill  of  complaint  in  this  case  was  filed, 
upon  the  theory  that  the  disposition  of  this  property  was 
within  the  prohibition  of  the  statute  invoked,  and  com- 
plainant asked  the  court  to  declare  the  instruments  void  for 
that  reason,  and  prayed  for  other  relief.  Defendant  Richter 
Brewing  Company  demurred,  raising  the  question  involved. 
The  demurrer  was  sustained,  and  a  decree  entered  dismissing 
the  bill  of  complaint  as  to  demurring  defendant. 

So  much  of  this  statute  as  is  now  necessary  to  quote  pro- 
vides: "The  sale,  transfer  or  assignment,  in  bulk,  of  any 
part  or  the  whole  of  a  stock  of  merchandise,  or  meehandise 
and  the  fixtures  pertaining  to  the  conducting  of  said  busi- 
ness, otherwise  than  in  the  ordinary  course  of  trade,  and 
in  the  regular  and  usual  prosecution  of  the  business  of  the 
seller,  transferrer  or  assignor,  shall  be  void  as  against  the 
creditors  of  the  seller,  transferrer,  assignor,  unless,"  etc., 
giving  the  notice  and  proceedings  necessary  in  order  to  make 
the  transaction  valid.  While  many  of  the  courts  hold  to  the 
common-law  doctrine  that  a  chattel  mortgage  is  an  instrument 
of  sale  conveying  the  title  of  the  property,  this  court  has 
held  that  the  true  relation  of  parties  to  a  chattel  mortgage 
is  that  of  debtor  on  one  side  and  creditor  secured  by  lien  on 
the  other:  Lucking  v.  Wesson,  25  Mich.  443.     And  also  that 
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the  title  of  a  mortgagee  of  chattels  does  not  become  absolute 
until  foreclosure  and  sale :  Kohl  v.  Lynn,  34  Mich.  360,  and 
cases  cited.  It  is  the  settled  law  of  this  state  that  a  chat- 
tel mortgage  is  not  an  assignment:  Sheldon  v.  Mann,  85 
Mich.  265,  48  N.  W.  573 ;  AVarner  v.  Littlefield,  89  Mich.  329, 
50  N.  W.  721 ;  Wineman  v.  Fisher  E.  Mfg.  Co.,  118  ^lich.  636, 
77  N.  W.  245.  To  ^22  fl^d  the  legislative  intent  in  constru- 
ing a  statute  it  is  proper  for  the  court  to  consider  the  en- 
tire statute,  the  ordinary  meaning  of  the  words  used,  the 
object  of  the  legislation,  and  the  status  of  the  law  of  the 
state  in  relation  to  the  subject  matter  under  discussion.  The 
terms,  "sale,  transfer  or  assignment,"  used  in  the  entitling 
and  in  the  body  of  the  act,  taken  in  their  usual  and  ordinary 
signification,  mean  the  disposition  of  the  entire  title  of  the 
seller.  This  meaning  is  indicated  by  the  provision  in  the 
statute  relative  to  notice  required  to  be  given  to  creditors  as 
follows,  "and  unless  the  purchaser,  transferee  and  assignee 
shall,  at  least  five  days  before  taking  possession  of  such  mer- 
chandise, or  merchandise  and  fixtures,  or  paying  therefor, 
notify  personally,  or  by  registered  mail,  every  creditor  whose 
name  and  address  are  stated  in  said  list,  or  of  which  he  has 
knowledge,  of  the  proposed  sale  and  of  the  price,  terms  and 
conditions  thereof."  Taking  this  language  and  the  other 
language  of  the  act,  it  is  apparent  that  its  object  was  to  regu- 
late those  sales  made  of  an  entire  stock  upon  an  immediate 
payment  and  change  of  possession,  and  which  before  the  act 
might  have  been  valid,  although  in  fact  a  fraud  upon  credi- 
tors. To  hold  a  chattel  mortgage  within  the  meaning  of  the 
statute  it  is  necessary  to  hold  that  it  is  a  sale  within  the 
common  acceptation  of  that  term,  transferring  the  entire 
title,  and  entitling  the  vendee  to  immediate  possession.  This, 
by  the  specific  terms  of  this  mortgage,  which  are  the  same  as 
those  of  chattel  mortgages  generally  in  this  state,  and  un- 
der our  decisions  above  cited,  cannot  be  done.  The  argu- 
ment is  advanced  that,  having  adopted  this  statute,  the  court 
will  follow  the  construction  given  by  the  courts  of  those 
states  from  which  it  is  taken.  The  custom  referred  to  has 
no  binding  force  upon  the  courts  of  the  adopting  state.  In 
the  case  at  bar  the  custom  cannot  be  followed,  for  the  rea- 
son that  no  construction  has  yet  been  given  upon  the  point 
involved,  and,  if  construction  had  been  given  favorable  to 
complainant,  it  could  not  be  followed  because  those  states 
accept  the  common-law  doctrine  that  *^^  a  chattel  mortgage 
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is  an  instrument  of  sale  conveying  the  title  of  the  property, 
which,  as  above  shown,  does  not  prevail  in  this  state. 

It  is  also  urged  that  the  court  must  hold  chattel  mort- 
gages within  the  meaning  of  the  act  in  order  to  remedy  the 
mischief  sought  to  be  cured.  While  it  is  true  that  the  act  is 
intended  to  prevent  certain  debtors  from  defrauding  their 
creditors,  it  is  not  for  the  courts  to  give  the  statute  a  con- 
struction it  will  not  bear,  because  the  legislature  has  not  in- 
cluded within  its  prohibition  certain  transactions  whereby 
frauds  may  be  and  undoubtedly  are  perpetrated.  That  is  a 
matter  for  the  consideration  of  the  legislative  branch  of  the 
government. 

We  agree  with  the  learned  circuit  judge  that  chattel  mort- 
gages are  not  included  in  the  act. 

The  decree  is  affirmed,  with  costs. 

Carpenter,  Grant,  Blair  and  Ostrander,  JJ.,  concurred. 


Statutes  Bcgulating  the  Sale  of  Goods  in  Bulk  are  generally  regarded 
as  constitutional:  Spurr  v.  Travis,  145  Mich,  721,  116  Am.  St.  Rep. 
330.  For  recent  decisions  interpreting  such  statutes,  see  Everett 
Produce  Co.  v.  Smith,  40  Wash.  566,  111  Am.  St.  Rep.  979;  Roth- 
child  V.  Trewella,  36  Wash.  679,  104  Am.  St.  Rep,  973;  Kohn  v. 
Fishbach,  36  Wash.  69,  104  Am.  St.  Rep,  941. 


IN  RE  ROGERS'  ESTATE. 

[149   Mich.   305,   112   N.   W.   931.] 

TAXATION— Inheritance  Tax — Situs  of  Property.— Mortgages, 
notes  and  land  contracts  representing  property  situated  in  one  state, 
owned  by  and  in  the  possession  of  a  nonresident  at  the  time  of  his 
death  in  another  state,  are  subject  to  a  succession  or  inheritance 
tax  imposed  by  the  statute  of  the  former  state,     (p.  678.) 

Shields  &  Shields,  for  the  appellant, 

J.  E.  Bird,  attorney  general,  J.  S.  Kennary  and  T,  A. 
Lawler,  assistant  attorneys  general,  for  the  appellee. 

^^^^  MOORE,  J.  This  is  a  ca.se  brought  for  the  purpose  of 
recovering,  under  the  provisions  of  Act  No.  195  of  the  Pub- 
lic Acts  of  1903,  an  inheritance  tax.  The  probate  court  held 
it  could  not  be  recovered.  The  circuit  court  hold  it  could. 
The  facts  are  not  disputed,  and,  brieHy  stated,  are  as  fol- 
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lows:  Hosea  Rogers  died  at  his  home  in  the  state  of  New 
York  in  1904,  Administration  of  the  estate  was  granted  in 
New  York.  Ancillary  proceedings  were  had  in  Livingston 
county,  in  this  state.  All  of  the  ^***  estate  which  in  this 
proceeding  is  sought  to  be  bound  with  an  inheritance  tax  con- 
sists of  mortgages,  notes  and  land  contracts.  All  the  devisees, 
legatees,  and  heirs  at  law  of  Mr.  Rogers  reside  in  New  York. 
At  the  time  of  his  death  all  the  mortgages,  notes,  land  con- 
tracts and  papers  representing  property  in  the  state  of  Mich- 
igan were  in  the  actual  possession  of  Mr.  Rogers  at  his  resi- 
dence in  New  York,  and  were  habitually  kept  by  him  at  his 
residence  in  the  state  of  New  York.  The  mortgages  were 
upon  real  estate  in  Livingston  county,  Michigan,  and  were  re- 
corded in  that  county.  Thomas  Gordon,  Jr.,  acted  as  agent 
for  Mr.  Rogers  in  making  loans.  He  had  temporary  custody 
of  the  funds  or  securities.  He  never  had  power  to  discharge 
or  modify  mortgages  or  other  papers,  and  acted  at  all  times 
under  the  specific  directions  of  Mr.  Rogers. 

It  is  the  claim  of  the  estate  that  the  situs  of  this  very  prop- 
erty has  been  established  as  in  the  state  of  New  York :  Village 
of  HoweU  V.  Gordon,  127  Mich.  517,  86  N.  W.  1042.  The 
domicile  of  the  parties  owning  it,  both  at  the  time  of  Mr. 
Rogers'  death,  and  now,  is  in  the  state  of  New  York,  and 
therefore  the  property  is  not  subject  to  an  inheritance  tax  in 
this  state.  Several  authorities  are  cited  in  support  of  this 
claim,  and  it  is  insisted  the  case  is  controlled  by  the  Iowa  case 
of  Gilbertson  v.  Oliver,  129  Iowa,  568,  105  N.  W.  1002,  4 
L.  R.  A.,  N.  S.,  953.  In  that  case  the  justice  writing  the 
opinion  said:  "The  controversy  presents  for  determination 
but  one  legal  question,  namely:  "Was  the  property  of  the  de- 
ceased within  the  jurisdiction  of  this  state  at  the  time  of  her 
death?  There  is  a  conflict  in  the  adjudicated  cases  as  to 
whether  such  evidences  of  indebtedness  are  taxable  at  the 
domicile  of  the  owner,  or  whether  the  actual  situs  of  such 
I)roperty,  and  not  the  domicile  of  the  owner,  determines  the 
liability  to  taxation.  The  great  weight  of  authority,  how- 
ever, supports  the  holding  of  our  own  cases  that  this  species 
of  personal  property,  which  is  in  a  sense  intangible  and  in- 
corporeal, is  taxable  at  the  domicile  of  the  owner,  and  not 
elsewhere,  unless  the  owner  has  himself  given  it  a  different 
situs." 

SOT  rpjjjg  ig  jjot  in  harmony  with  In  re  Stanton's  Estate, 
142  Mich.  491,  105  N.  W.  1122.     On  the  part  of  the  state  it  is 
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insisted  the  inheritance  tax  can  be  collected,  and  that  the  case 
is  controlled  by  In  re  Stanton's  Estate,  142  Mich.  491,  105 
N.  W.  1122,  In  re  Merriam's  Estate,  147  Mich.  630,  118  Am. 
St.  Rep.  561,  111  N.  W.  196,  and  Blackstone  v.  Miller,  188 
U.  S.  189,  23  Sup.  Ct.  Rep.  277,  47  L.  ed.  439. 

It  is  clear  the  mortgagee  named  in  the  mortgage  could 
not  preserve  his  lien  on  the  real  estate  against  creditors  and 
subsequent  purchasers  without  complying  with  the  registry 
law  of  the  state.  If  the  debts  secured  by  the  mortgages  are 
not  paid,  they  cannot  be  collected  without  the  aid  of  the  laws 
of  the  state.  The  estate  of  Mr.  Rogers  cannot  be  properly  ad- 
ministered and  closed  without  ancillary  letters  of  adminis- 
tration obtained  under  the  laws  of  this  state.  In  this  con- 
nection, the  language  used  by  Justice  Holmes  in  Blackstone 
V.  Miller,  188  U.  S.  189,  23  Sup.  Ct.  Rep.  277,  47  L.  ed.  439, 
is  pertinent.     "We  quote : 

**If  the  transfer  of  the  deposit  necessarily  depends  upon 
and  involves  the  law  of  New  Y.ork  for  its  exercise,  or,  in 
other  words,  if  the  transfer  is  subject  to  the  power  of  the 
state  of  New  York,  then  New  York  may  subject  the  transfer 
to  a  tax:  United  States  v.  Perkins,  163  U.  S.  625,  16  Sup. 
Ct.  Rep.  1073,  41  L.  ed.  287 ;  McCulloch  v.  Maryland,  4  Wheat. 
(U.  S.)  316,  4  L.  ed.  579.  But  it  is  plain  that  the  transfer 
does  depend  upon  the  law  of  New  York,  not  because  of  any 
theoretical  speculation  concerning  the  whereabouts  of  the 
debt,  but  because  of  the  practical  fact  of  its  power  over  the 
person  of  the  debtor.  The  principle  has  been  recognized  by 
tliis  court  with  regard  to  garnishments  of  a  domestic  debtor 
of  an  absent  defendant:  Chicago  etc.  R.  Co.  v.  Sturm,  174 
U.  S.  710,  19  Sup.  Ct.  Rep.  797,  43  L.  ed.  1144.  See  Wyman 
V.  Halstead,  109  U.  S.  654,  3  Sup.  Ct.  Rep.  417,  27  L.  ed.  1068. 
What  gives  the  debt  validity  ?  Nothing  but  the  fact  that  the 
law  of  the  place  where  the  debtor  is  will  make  him  pay.  It 
does  not  matter  that  the  law  would  not  need  to  be  invoked  in 
the  particular  case.  Most  of  us  do  not  commit  crimes,  yet 
we  nevertheless  are  subject  to  the  criminal  law,  and  it  affords 
one  of  the  motives  for  our  conduct.  So,  again,  what  enables 
any  other  than  the  very  creditor  in  proper  person  to  collect 
the  debt?  The  law  of  the  same  place.  To  test  it,  suppose 
that  New  York  should  turn  back  the  curront  of  legislation 
and  extend  to  '^^^  debts  the  rule  still  applied  to  slander  that 
actio  personalis  moritiir  cum  persona,  and  should  provide 
that  all  debts  hereafter  contracted  in  New  York  and  payable 
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there  should  be  extinguished  by  the  death  of  either  party. 
Leaving  constitutional  considerations  on  one  side,  it  is  plain 
that  the  right  of  the  foreign  creditor  would  be  gone. 

"Power  over  the  person  of  the  debtor  confers  jurisdiction, 
we  repeat ;  and  this  being  so,  we  perceive  no  better  reason  for 
denying  the  rights  of  New  York  to  impose  a  succession  tax  on 
debts  owed  by  its  citizens  than  upon  tangible  chattels  found 
within  the  state  at  the  time  of  the  death.  The  maxim  'Mobilia 
sequuntur  personam'  has  no  more  truth  in  the  one  case  than 
in  the  other.  When  logic  and  the  policy  of  a  state  conflict 
with  a  fiction  due  to  historical  tradition,  the  fiction  must  give' 
way. 

"There  is  no  conflict  between  our  views  and  the  point  de- 
cided in  the  case  reported  under  the  name  of  State  Tax  on 
Foreign-Held  Bonds,  15  Wall.  (U.  S.)  300,  21  L.  ed.  179. 
The  taxation  in  that  case  wai  on  the  interest  on  bonds  held  out 
of  the  state.  Bonds  and  negotiable  instruments  are  more  than 
merely  evidences  of  debt.  The  debt  is  inseparable  from  the 
paper  which  declares  and  constitutes  it,  by  a  tradition  which 
comes  down  from  more  archaic  conditions:  Bacon  v.  Hooker, 
177  Mass.  335,  83  Am.  St.  Rep.  279,  58  N.  E.  1078.  There- 
fore, considering  only  the  place  of  the  property,  it  was  held 
that  bonds  held  out  of  the  state  could  not  be  reached.  The 
decision  has  been  cut  down  to  its  precise  point  by  later  cases : 
Savings  &  Loan  Soc.  v.  Multnomah  County,  169  U.  S.  421, 
18  Sup.  Ct.  Rep.  392,  42  L.  ed.  803 ;  New  Orleans  v.  Stempel, 
175  U.  S.  309,  20  Sup.  Ct.  Rep.  110,  44  L.  ed.  174.  In  the 
case  at  bar,  the  law  imposing  the  tax  was  in  force  before  the 
deposit  was  made,  and  did  not  impair  the  obligation  of  the 
contract,  if  a  tax  otherwise  lawful  ever  can  be  said  to  have 
that  effect :  Pinney  v.  Nelson,  183  U.  S.  144,  22  Sup.  Ct.  Rep. 
52,  46  L.  ed.  125.  The  fact  that  two  states,  dealing  each 
with  its  own  law  of  succession,  both  of  which  the  plain- 
tiff in  error  has  to  invoke  for  her  rights,  have  taxed  the  right 
which  they  respectively  confer,  gives  no  cause  for  complaint 
on  constitutional  grounds:  Coe  v.  Errol,  116  U.  S.  517,  6 
Sup.  Ct.  Rep.  475,  29  L.  ed.  715;  Knowlton  v.  Moore,  178 
U.  S.  41,  20  Sup.  Ct.  Rep.  747,  44  L.  ed.  969.  The  universal 
succession  is  taxed  in  one  state;  the  singular  succession  is 
taxed  in  another.  The  plaintiff  has  to  make  out  her  right 
under  both  in  order  to  get  the  money :  See  Adams  v.  Batchel- 
der,  173  Mass.  258,  73  Am.  St.  Rep.  282,  53  N.  E.  824." 


•i 
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It  is  suggested  that  because,  when  the  opinions  in  Re  Stan- 
ton's Estate,  142  Mich.  491,  105  N.  W.  1122,  and  in  Re  iler- 
riam's  Estate,  147  Mich.  630,  118  Am.  St.  Rep.  561,  116 
N.  W.  196,  ^**^  were  written,  the  cases  arose  under  section  21, 
Act  No.  188  of  the  Public  Acts  of  1899,  as  section  21  has 
been  amended,  those  cases  are  not  controlling.  The  amend- 
ment is  found  in  Act  No.  195  of  the  Public  Acts  of  1903.  It 
consists  simply  in  eliminating  from  section  21  the  words 
"over  which  this  state  has  any  jurisdiction  for  the  purpose 
of  taxation."  We  do  not  think  the  effect  of  the  amendment 
is  to  narrow  the  provisions  of  the  statute  as  they  existed  when 
the  decisions  were  rendered.  We  think  the  case  in  principle 
is  within  In  re  Merriam's  Estate,  147  Mich.  630,  118  Am.  St. 
Rep.  561,  116  N.  W.  196,  and  Blackstone  v.  Miller,  188  U.  S. 
189,  23  Sup.  Ct.  Rep.  277,  47  L.  ed.  439. 

Judgment  is  affirmed. 

McAlvay,  C.  J.,  and  Montgomery,  Ostrander  and  Hooker, 
JJ.,  concurred. 


For  Authorities  bearing  upon  the  question  involved  in  the  principal 
case,  see  In  re  Merriam's  Estate,  147  Mich.  630,  118  Am.  St.  Rep. 
561;  Frothingham  v.  Shaw,  175  Mass.  59,  78  Am.  St.  Rep.  475;  Mat- 
ter of  Whiting,  150  N.  Y.  27,  55  Am.  St.  Rep.  640;  note  to  State  v. 
Hamlin,  41  Am.  St.  Rep.  583. 


HELME  V.  BOARD  OF  ELECTION  COMMISSIONERS. 

[149   Mich.   390,    113    N.    W.    6.] 

ELECTIONS — Voting  Machines — Secret  Ballot.— Voting  ma- 
chines cannot  be  used  at  an  election  where  it  is  impossible  to  so  ar- 
range the  names  of  candidates  upon  such  machines  as  to  permit  a 
voter  to  vote  for  a  certain  desired  combination  of  candidates,  (p. 
682.) 

ELECTIONS — Constitutional  Law — Voting  Machines— Secret 
Ballot. — A  statute  whicii  requires  a  voter  at  an  elpction  at  .which 
voting  machines  are  used  to  call  for  a  paper  ballot  if  he  desires  to 
vote  for  a  combination  of  candidates  which  cannot  be  voted  for  on 
such  machines,  is  unconstitutional  as  violating  his  right  to  a  secret 
ballot,     (p.  682.) 

ELECTIONS— Ballots— Nomination  by  Several  Parties. — A 
statute  providing  for  a  special  election  and  making  the  provision* 
of  the  general  election  law  applicable  relating  to  the  printing  of  bal- 
lots, prohibiting  the  printing  of  a  name  more  than  once  thereon,  en- 
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titles  a  candidate  to  have  his  name  appear  but  once  on  the  ballot, 
although  he  is  nominated  by  several  parties,     (p.  683.) 

ELECTIONS — Voting  Machines— Secret  Ballot. — Any  kind  of 
voting  machine  may  lawfully  be  used  at  any  election  in  which  the 
choice  between  candidates  can  be  expressed  by  the  use  of  the  ma- 
chine, or  by  any  other  method  which  does  not  disclose  to  the  in- 
spector or  others  the  purpose  of  the  voter,     (p.  683.) 

J.  W.  Helme  and  T.  M.  Joslin,  in  pro.  per. 

J.  E.  Bird,  attorney  general,  and  T.  A.  Lawler,  assistant 
attorney  general,  for  the  respondent 

^®*  Per  CURIAM.  The  relator  is  a  candidate  selected  by 
three  parties  as  delegate  to  the  coming  constitutional  con- 
vention. He  asks  a  mandamus  to  compel  the  board  of  elec- 
tion commissioners  of  Lenawee  county  to  furnish  to  each 
voting  precinct  in  the  county  printed  paper  ballots  contain- 
ing his  name  under  the  party  name  of  each  and  every  party 
by  which  he  was  nominated. 

The  record  shows  that  voting  machines  are  used  in  several 
precincts,  and  that  it  is  the  intention  to  use  such  at  the  elec- 
tion to  be  held  for  said  office,  and  that  it  is  impossible  to  so 
arrange  the  names  of  candidates  upon  said  machines  as  to 
permit  a  voter  to  vote  for  certain  combinations  of  candidates, 
there  being  three  to  be  elected.  It  is  admitted  that  this  is  true 
in  a  strict  sense,  but  it  also  appears  that  where  a  voter  de- 
sires to  vote  for  such  a  combination  or  candidate  whose  name 
is  not  on  the  machine,  he  may  apply  to  the  election  inspector 
for  a  paper  ballot,  which,  after  preparing,  he  shall  fold  and 
deliver  to  the  inspector,  who  shall  place  it  in  a  cartridge  and 
introduce  it  into  a  receptacle  prepared  for  it  in  the  machine, 
and  through  that  into  a  box,  to  be  counted  if  it  shall  be  found 
that  the  persons  voted  for  could  not  otherwise  have  been  voted 
for  by  the  use  of  the  machine. 

It  is  obvious  that  a  voter  cannot  ask  for  and  vote  such  a 
ballot  without  indicating  that  he  does  not  vote  for  his  full 
party  ticket,  and,  to  the  degree  that  he  is  reluctant  to  have 
his  want  of  party  fealty  known,  it  acts  as  a  deterrent  to  his 
voting  for  the  persons  of  his  choice,  and  operates  against  his 
independence  as  a  voter.  We  are  of  the  opinion  that  the  re- 
quirements found  in  section  10,  Act  No.  287  of  the  Public 
Acts  of  1907,  are  unconstitutional  as  applied  to  this  case  be- 
cause they  violate  the  right  of  the  elector  to  ^^^  vote  a  secret 
ballot:  See  People  v.  Cicott,  16  Mich.  283,  97  Am.  Dee.  141, 
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and  City  of  Detroit  v.  Board  of  Election  Inspectors,  139 
Mich.  548,  102  N.  W.  1029,  69  L.  R.  A.  184. 

It  appearing  that  all  -of  the  machines  in  use  in  this  county 
are  subject  to  this  infirmity,  i.  e.,  they  do  not  afford  an  oppor- 
tunity to  all  to  vote  a  secret  ballot,  they  cannot  lawfully  be 
used,  and  it  is  therefore  necessary  that  paper  ballots  be  fur- 
nished by  respondents  for  each  precinct. 

Counsel  for  relator  contend  that  Act  No.  272  of  the  Public 
Acts  of  1907  renders  the  general  act  providing  for  the  print- 
ing of  ballots,  and  prohibiting  the  printing  of  a  name  more 
than  once,  inapplicable  to  this  election,  inasmuch  as  it  pro- 
vides in  express  terms  that:  "The  names  of  the  three  candi- 
dates nominated  by  each  or  any  political  party  in  each  sen- 
atorial district,  ....  shall  be  printed  upon  the  official  bal- 
lots of  the  various  political  parties." 

We  think  otherwise.  Section  4,  Act  No.  272  of  the  Public 
Acts  of  1907,  provides  that :  '  *  All  laws  not  inconsistent  with 
this  act,  regulating  the  printing  of  the  ballots  ....  shall  be 
applicable  to  the  printing  of  the  ballots,"  etc. 

The  general  law  contains  a  similar  provision,  with  the  lim- 
itation mentioned,  which  we  think  applicable  here.  There- 
fore relator's  name  can  appear  but  once. 

The  writ  will  issue  as  above  indicated. 

ON    MOTION   FOR   REHEARING. 

Per  CURIAM.  A  motion  for  a  rehearing  of  this  cause 
has  been  made,  and  it  is  asked  that,  in  case  such  relief  shall 
not  be  granted,  we  indicate,  by  an  addendum  to  the  opinion 
filed,  that  the  device  shown  by  an  amended  return  which  is 
said  to  enable  the  voter  to  cast  his  ballot  with  absolute 
secrecy,  is  not  open  to  the  objection  stated  in  the  opinion 
heretofore  filed.  In  view  of  the  far-reaching  effect  of  our 
decision,  and  the  important  interests,  both  ^"^  public  and 
private,  which  might  be  injuriously  affected  by  any  general 
misapprehension  of  its  scope,  we  deem  it  proper  to  say  that 
it  was  not  intended  to  hold  or  intimate  that  the  voting  ma- 
chine in  question  was  open  to  objection  in  any  election  in 
which  the  choice  between  candidates  can  be  expressed  by  the 
use  of  the  machine,  or  by  any  other  method  which  does  not 
disclose  to  the  inspector  or  others  the  purpose  of  the  voter. 

It  follows  that  any  device  which  insures  absolute  secrecy 
is  not  within  the  mischief  condemned  by  our  opinion. 
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statutes  Authorising  the  Use  of  Voting  Machines  are  jrcnerally  un- 
objectionable on  constitutional  grounds:  U.  S.  Standard  Voting  Ma- 
chine Co.  V.  Board  of  Supervisors,  132  Iowa,  38,  ante,  p.  539,  and 
cases  cited  in  the  cross-refereuce  note  thereto. 

The  Constitutionality  of  Eleotion  Begulations  which  deny  to  voters 
the  right  to  vote  for  candidates  of  their  choice  is  considered  in  the 
note  to  Chamberlain  v.  Wood,  91  Am.  St.  Eep.  686. 


PEOPLE  V.  BROCK. 

[149  Mich.  464,  112  N.  W.  1116.] 

CONSTITUTIONAL  LAW— Jury  Trial— Venue.— A  statute 
providing  that  larceny  in  a  railroad  car  en  route  through  the  state 
may  be  prosecuted  in  any  county  through  which  the  car  passes  is 
void  as  being  in  violation  of  a  constitutional  guaranty  of  trial  by 
jury  in  the  county  where  the  alleged  crime  was  committed,     (p.  684.) 

Rockwell  &  Zimmerman,  for  the  appellant. 

F.  L.  Covert,  prosecuting  attorney,  and  C.  S.  Matthews, 
assistant  prosecuting  attorney,  for  the  people. 

-*«»  HOOKER,  J.  The  defendant  was  convicted  of  steal- 
ing property  from  a  car  en  route  from  Detroit  to  Ovid,  under 
3  Compiled  Laws,  section  11633.  He  was  convicted  in  Oak- 
land county,  and  the  proof  indicated  that  the  act  was  com- 
mitted in  the  adjoining  county  of  Wayne  and  not  in  Oakland 
county,  and  no  testimony  was  offered  tending  to  show  that  the 
articles  were  stolen  in  Oakland  county,  where  the  informa- 
tion alleges  that  they  were  stolen.  The  court  instructed  the 
jury  that  the  defendant  might,  lawfully,  be  convicted  of  the 
offense  charged,  although  the  theft  was  committed  in  the 
county  of  Wayne  and  not  of  Oakland.  This  was  clearly  error 
unless  the  same  was  justified  by  the  statute  cited,  which  pro- 
vides: "That  every  person  who  shall  commit  the  crime  of 
larceny  in  a  railroad  car  while  in  the  state  of  Michigan,  and 
en  route,  shall  be  liable  to  prosecution  in  any  county  throus;h 
which  said  car  passes,  and  any  court  of  competent  jurisdiction 
of  said  county  shall  have  jurisdiction  to  try  and  determine 
said  cause  the  same  as  though  said  offenses  had  been  com- 
mitted in  the  county  where  the  complaint  is  made." 

Counsel  for  respondent  claim  that  said  section  is  in  con- 
flict with  article  6,  section  27,  of  the  constitution,  i.  e. :  "The 
right  of  trial  by  jury  shall  remain,  but  shall  be  deemed  to  be 
waived  in  all  civil  cases,  unless  demanded  by  one  of  the  par- 
ties, in  such  manner  as  shall  be  prescribed  by  law." 


Sept.  1907.]  People  v.  Brock.  685 

The  case  of  Swart  v.  Kimball,  43  Mich.  443,  5  N.  W.  635, 
construed  this  section  of  the  constitution,  holding  that  the 
right  there  reserved  to  the  people  was  trial  by  jury  as  it  had 
become  known  to  the  previous  jurisprudence  of  the  state,  one 
of  the  essentials  of  which  was  a  trial  in  the  county  where  the 
alleged  offense  was  committed.  In  that  case  '*^'*  a  prosecu- 
tion for  trespass  on  state  lands  was  attempted  in  a  county 
other  than  that  in  which  the  lands  were  situated.  The  act 
was  held  void. 

It  is  contended  that  the  statute  upon  which  the  case  now 
before  us  rests  is  distinguishable,  and  may  be  sustained.  This 
claim  may  be  resolved  into  the  suggestion  that  when  property 
has  been  stolen  from  a  railroad  car  in  transit,  there  may 
be  diflficulty  in  proving  where  the  car  was  at  the  time  the 
property  was  taken,  and  therefore  that  there  is  a  necessity  for 
such  a  statute;  otherwise  the  offense  cannot  be  charged  with 
any  degree  of  accuracy  or  certainty  of  conviction. 

It  is  no  uncommon  thing  to  have  criminal  prosecutions  fail 
for  want  of  proof,  and  while  the  danger  of  such  failure  may 
be  greater  in  this  class  of  cases  than  in  others,  it  is  not  made 
clear  to  us  how  a  man  can  be  lawfully  deprived  of  a  constitu- 
tional right  for  such  a  reason.  It  would  be  a  startling  inno- 
vation should  we  say  that  the  legislature  has  power  to  subject 
a  person  charged  with  crime  to  prosecution  in  any  one  of 
several  counties,  covering  a  strip  of  territory  coextensive  with 
the  length  or  breadth  of  the  state,  at  the  prosecutor's  election, 
and  yet  that  is  what  this  statute  authorizes  if  it  is  valid.  It 
cannot  be  said  that  this  offense  was  in  "contemplation  of  law" 
committed  in  each  of  said  counties,  as  in  a  case  where  prop- 
erty stolen  in  one  county  is  carried  by  the  thief  into  another. 
or  possibly  where  an  act  done  in  one  county  contributes  to 
the  commission  of  the  offense  in  another:  See  2  Wharton  on 
Criminal  Law,  sec.  1397. 

"Whatever  may  have  been  held  by  the  courts  of  other  states, 
the  cases  of  Swart  v.  Kimball,  43  Mich.  443,  5  N.  W.  635. 
and  Hill  v.  Taylor,  50  Mich.  549,  15  N.  W.  899,  settle  the  rule 
for  Michigan.  It  is  unnecessary  to  pass  on  other  questions 
raised. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

McAlvay,  C.  J.,  and  Carpenter,  Grant  and  Moore,  JJ.,  con- 
curred. 


w 
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A  Statute  Aufhori^ing  the  Proscnition  of  rape  in  some  county  or 
judicial  district  other  than  the  one  in  which  the  crime  is  committrd 
is  held  constitutional  in  Mischer  v.  State,  41  Tex.  Cr.  Eep.  212,  96 
Am.  St.  Eep.  780. 


MUDGE  V.  SUPREME  COURT,  INDEPENDENT  ORDER 
OF  FORESTERS. 

[149  Mich.  467,  112  N.  W.  1130.] 

INSURANCE,  LIFE — Misrepresentations  in  Application — 
Waiver  of  by  Insurer. — ^If  an  applicant  for  life  insurance  knowingly 
and  intentionally  gives  false  answers  concerning  his  past  state  of 
health,  thereby  rendering  his  policy  void,  the  fact  that  both  the 
agent  who  took  the  application  and  the  physician  making  the  exam- 
ination knew  such  answers  to  be  false  and  wrote  them  as  given  does 
not  constitute  a  waiver,  or  estop  the  insurer  from  denying  the  truth 
of  such  answers,     (p.  687.) 

INSURANCE,  LIFE— Breach  of  Warranty — Sufficiency  of  Evi- 
dence.— Although  a  life  insurance  policy  makes  the  by-laws  of  the  in- 
surance company  a  part  of  the  contract,  its  failure  to  offer  them  in 
evidence  in  an  action  on  the  policy  is  not  ground  for  a  reversal  of 
the  judgment  against  the  insured,  when  the  policy  and  a  physician's 
examination  and  testimony  are  sufficient  to  show  a  breach  of  the 
contract  of  insurance,     (p.  691.) 

J.  B.  McUwain,  for  the  appellant. 

E.  G.  Stevenson  and  C.  A.  Hovey,  for  the  appellee. 

^«''  HOOKER,  J.  The  plaintiff  in  this  cause  is  a  widow, 
and  beneficiary  in  a  fraternal  benefit  certificate.  Her  action 
irf  brought  to  recover  the  amount  thereof,  and  is  predicated 
upon  the  death  of  her  husband.  The  defense  ^^^  is  reduced 
to  one  claim,  viz.,  that  the  deceased  made  an  intentionally 
false  answer,  in  his  medical  examination,  to  the  question 
"Have  you  ever  had  the  disease  of  insanity?"  Upon  the 
trial  the  learned  circuit  judge  was  of  the  opinion  that  the 
undisputed  testimony  established  this  defense,  and  he  there- 
fore directed  a  verdict  for  the  defendant  and  afterward  de- 
nied a  motion  for  new  trial.     The  plaintiff  has  appealed. 

The  undisputed  testimony  shows  that  the  insured  had  pre- 
viously been  insane,  and  confined  in  the  asylum  as  insane,  for 
three  months,  upon  an  adjudication  by  the  probate  court  that 
he  was  insane,  based  upon  an  application  sworn  to  and  filed 
by  this  plaintiff  stating  that  he  was  insane.  It  also  shows  that 
he  had  delusions,  and  that  he  had  attempted  suicide  twice.     It 
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appeared  with  equal  conclusiveness  that  he  knew  that  he 
had  been  confined  and  treated  as  insane,  and  there  was  no 
testimony  that  he  stated  these  facts  to  the  agent  or  examining 
physician  and  was  not  a  party  to  the  insertion  of  the  false 
answer  in  the  application  or  report  of  the  examining  phys- 
ician. On  the  contrary  it  was  shown  that  his  answers  were 
faithfully  recorded.  There  is  no  occasion  to  allude  to  the 
attempted  discrimination  between  "insanity"  and  the  disease 
of  insanity  under  the  facts  in  this  case.  Hence  we  find  that 
upon  this  record  the  judge  was  warranted  in  saying  that  the 
proof  estabKshed  the  insured's  insanity,  his  knowledge  of  and 
fraudulent  concealment  of  the  same.  There  can  be  no  ques- 
tion that  this  was  sufficient  to  deprive  his  beneficiary  of  the 
right  to  recover,  unless  the  company  was  estopped  to  assert 
the  claim  by  reason  of  the  alleged  knowledge  of  its  agents, 
or  by  a  waiver. 

It  is  contended  that  there  was  evidence  tending  to  show  that 
both  the  agent  who  took  the  application  and  the  physician 
who  made  the  examination  knew,  at  that  time,  that  the  in- 
sured had  been  insane,  and  that  his  answers  were  false,  and 
that  this  was  the  knowledge  of  the  defendant,  and  is  sufficient 
to  estop  it  from  denying  the  truth  of  the  answer.  Were  this 
a  case  where  the  insured  ^^*®  had  made  no  misrepresentation 
in  his  answer,  and  was  excusably  ignorant  of  fraudulent  con- 
duct on  the  part  of  the  company's  agent  in  inserting  an  an- 
swer different  from  that  given,  there  might  be  reason  for  this 
claim.  In  this  case  the  most  that  plaintiff's  counsel  could 
possibly  contend  is  that,  by  collusion  between  the  applicant 
and  defendant's  agent,  they  made  a  false  answer,  and  now 
seek  to  hold  the  company,  by  making  a  "sword  instead  of  a 
shield"  out  of  the  salutary  rule,  that  the  knowledge  of  the 
agent  is  notice  to  the  principal.  Good  faith  is  always  essential 
to  an  estoppel. 

In  American  Ins.  Co,  v.  Gilbert,  27  Mich.  429,  where  the 
insured  answered  truly,  but  the  agent  inserted  a  false  state- 
ment, with  his  knowledge,  stating  that  it  was  ri.crht,  and  the 
insured  signed,  honestly  believing  that  it  was  right,  this  court 
in  reversing  a  judgment  for  plaintiff  said:  "The  very  form 
and  obvious  purpose  of  the  application  with  the  consideration 
contained  in  it,  showed  that  the  statements  it  contained  were 
to  be  understood  as  made  by  the  applicant  and  upon  his  re- 
sponsibility, as  the  basis  of  the  contract  of  insurance  he  ex- 
pected to   obtain.     And,   though  a  person  ignorant  of  the 
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meaning  of  the  particular  terms  of  special  provisions  used 
in  such  papers,  or  in  the  policy,  or  of  the  sense  attached  to 
them  by  the  insurers,  or  of  the  particular  rules  or  manner  of 
doing  business,  has  a  right  to  rely  on  the  instructions  and 
assurances  of  the  agent  of  such  insurers,  and'  upon  his  acts  in 
reference  to  such  matters,  in  filling  out  the  application ;  yet 
he  cannot,  therefore,  escape  the  responsibility  for  the  state- 
ment of  facts  which  he  inserts  himself  in  the  application,  or 
permits  the  agent  to  insert  as  his,  upon  which  he  is  just  as 
well  informed  as  the  agent  himself." 

In  the  case  of  Michigan  Mut.  Life  Ins.  Co.  v.  Reed,  84  Mich. 
524,  47  N.  W.  1106,  13  L.  R.  A.  349,  the  court  said:  "If  the 
insured  had  no  information  of  the  agent's  misrepresentation, 
the  company  could  not  take  advantage  of  the  wrong  of  its 
agents  and  avoid  the  policy,  but  that  it  would  have  been 
otherwise  had  the  insured  conspired  with  the  agent  or  had 
the  insured,  being  fully  informed  of  the  ^''^  representation 
made  and  the  contents  of  the  application,  neglected  to  bring 
it  to  the  attention  of  the  company." 

In  the  recent  case  of  Ketcham  v,  American  M.  Accident 
Assn.,  117  Mich.  521,  76  N,  W.  5,  Mr.  Justice  Moore  said,  with 
the  approval  of  the  full  bench,  that:  "It  is  urged  that,  as  the 
agent  knew  the  answers  were  not  true,  his  knowledge  was 
the  knowledge  of  the  company,  and,  having  issued  the  policy, 
the  company  is  bound.  The  courts  have  always  been  anxious 
to  take  care  of  the  rights  of  the  assured  when  the  applicant  has 
relied  upon  the  agent  informing  the  company  what  had  been 
truthfully  told  to  him  about  the  character  of  the  risk;  but 
the  courts  never  have  said  the  company  is  bound  by  statements 
contained  in  an  application,  when  not  only  the  agent,  but  the 
assured,  knows  they  are  untrue,  and  calculated  to  deceive,  and 
the  application  is  to  be  forwarded  to  the  company  as  the  basis 
of  its  action.  To  so  hold  would  put  these  organizations  com- 
l^Ietely  at  the  mercy  of  dishonest  and  unscrupulous  agents." 

In  the  ease  of  Maier  v.  Fidelity  M.  Life  Assn.,  78  Fed.  570, 
24  C.  C.  A.  239,  Mr.  Justice  Harlan  used  the  following  vig- 
orous language:  "It  was  said  in  argument  that  the  company 
should  not  be  permitted  to  take  advantage  of  the  misconduct 
or  wrong  of  its  own  agent.  But  the  law  did  not  prohibit  the 
company  from  taking  such  precautions  as  were  reasonable 
and  necessary  to  protect  itself  from  the  frauds  and  negli- 
gence of  its  agents.  If  the  printed  application  used  by  it 
had  not  informed  the  applicant  that  he  was  to  be  responsible 
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for  the  truth  of  his  answers  to  questions,  and  if  the  want  of 
truth  in  such  answers  was  wholly  due  to  the  negligence,  ignor- 
ance or  fraud  of  the  soliciting  agent,  a  different  question 
would  be  presented.  But  here  the  assured  was  distinctly  noti- 
fied by  the  application  that  he  was  to  be  held  as  warranting 
the  truth  of  his  statements  'by  whomsoever  written.'  Such 
was  the  contract  between  the  parties,  and  there  is  no  reason 
in  law  or  in  public  policy  why  its  terms  should  not  be  re- 
spected and  enforced  in  an  action  on  the  written  contract. 
It  is  the  impression  with  some  that  the  courts  may,  in  their 
discretion,  relieve  parties  from  the  obligations  of  their  con- 
tracts, whenever  it  can  be  seen  that  they  have  acted  heed- 
lessly or  carelessly  in  making  them,  but  it  is  too  often  for- 
gotten '*''*  that  in  giving  relief,  under  such  circumstances, 
to  one  party,  the  courts  make  and  enforce  a  contract  which 
the  other  party  did  not  make  or  intend  to  make.  As  the  as- 
sured stipulated  that  his  statements,  which  were  the  founda- 
tion of  the  application,  were  true,  by  whomsoever  such  state- 
ments were  written,  and  as  the  contract  of  insurance  was 
consummated  on  that  basis,  the  court  cannot,  in  an  action 
upon  the  contract,  disregard  the  express  agreement  between 
the  parties,  and  hold  the  company  liable,  if  the  statements  of 
the  assured — at  least,  those  touching  matters  material  to  the 
risk — are  found  to  be  untrue." 

In  New  York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S.  519.  6 
Sup.  Ct.  Kep.  837,  29  L.  ed.  934,  Mr.  Justice  Field  said:  "A 
curious  result  is  the  outcome  of  the  instruction.  If  the  agents 
committed  no  fraud,  the  plaintiff  cannot  recover,  for  the 
answers  reported  are  not  true;  but  if  they  did  commit  the 
imputed  fraud,  he  may  recover,  although,  upon  the  answers 
given,  if  truly  reported,  no  policy  would  have  issued.  Such 
anomalous  conclusions  cannot  be  maintained." 

There  are  many  decisions  elsewhere  which  refuse  to  apply 
the  rule  of  estoppel  in  cases  of  this  kind:  3  Cooley's  Briefs 
on  Insurance,  p.  2569;  Welsh  v.  London  Assur.  Corp.,  151  Pa. 
607,  31  Am.  St.  Rep.  786,  25  Atl.  142;  Pottsville  Mut.  Fire 
Ins.  Co.  V.  Fromm,  100  Pa.  347;  United  States  Life  Ins.  Co. 
V.  Smith,  92  Fed.  503,  34  C.  C.  A.  506;  Clenians  v.  Supreme 
Assembly  R.  S.  of  G.  F.,  131  N.  Y.  485.  30  x\.  E.  496,  16 
L.  R.  A.  33;  Boyle  v.  Northwestern  M.  Relief  Assn.,  95  Wis. 
312,  70  N.  W.  351;  Provident  Sav.  Life  Assur,  Soc.  v. 
Llewellyn,  58  Fed.  940,  7  C.  C.  A.  579. 
Am.  St.  Kcp.,  Vol.  ny— ii 
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The  case  of  Perry  v.  John  Hancock  M.  Ins.  Co.,  143  lilich. 
290,  106  N.  W.  860,  147  Mich.  645,  111  N.  W.  195,  is  said 
to  establish  for  this  state  a  different  rule  and  to  have  over- 
ruled the  three  cases  quoted  from.  Upon  its  first  hearing 
that  case  might  have  turned  either  on  the  question  of  waiver, 
or  on  the  substantial  truth  of  the  answer;  it  appearing  that 
there  was  evidence  that  defendant's  agent  knew  the  insured's 
character  when  he  wrote  the  policy,  and  the  company's  super- 
intendent afterward  collected  premiums  with  knowledge  of 
her  occupation.  "^"^^  We  held  there  that  unless  the  warranty 
that  she  was  a  housewife  was  substantially  true,  or  its  truth 
waived,  the  policy  was  void,  and  that  these  were  questions 
for  the  jury.  It  is  a  legitimate  conclusion  that  although  she 
maintained  a  bawdy-house,  which  the  court  said  was  incon- 
testably  proved,  that  it  did  not  necessarily  follow  that  her 
statement  that  she  was  a  housewife  and  had  not  been  in  any 
other  occupation  for  two  years  was  not  substantially  true. 
One  of  the  definitions  of  housewife,  viz.,  "a  female  manager 
of  domestic  affairs,"  was  quoted  in  the  opinion. 

Upon  a  second  trial  the  claim  that  defendant 's  superintend- 
ent collected  premiums  was  eliminated  upon  this  question. 
The  learned  circuit  judge  instructed  the  jury:  "It  does  not 
seem  to  me  that  it  is  a  conclusive  question,  because  I  think 
if  the  money  was  paid — if  the  agent  at  the  time  he  took  this 
application  knew  of  her  character  and  they  gave  her  occupa- 
tion as  housewife,  instead  of  prostitute,  that  I  still  think  the 
company  would  be  liable,  and  in  this  case  I  do  not  think  the 
question  is  a  conclusive  question." 

This  was  sustained.  It  cannot  be  denied  that  this  gives 
plausibility  to  the  claim  that  defendants  make,  viz.,  that  al- 
though both  insured  and  agent  knew  of  her  disreputable 
character  and  the  omission  to  state  it,  the  knowledge  of  the 
agent  estopped  the  defendant.  It  should  be  considered,  how- 
ever, in  the  light  of  the  previous  opinion,  viz.,  that  her  answer 
might  be  found  substantially  true,  i.  e.,  that  she  was  a  house- 
wife, and  that  she  had  not  engaged  in  other  occupations  within 
two  years.  This  part  of  the  charge  related  to  the  question 
of  waiver,  which  the  court  held  was  not  the  only  question  in 
the  case.  If  he  had  used  the  word  "mjght"  instead  of 
"would"  the  decision  would  not  have  the  significance  con- 
tended for,  and  it  is  quite  probable  that  this  language  may 
have  been  qualified  by  other  portions  of  the  charge  relating  to 
the  other  question  in  the  case.     Counsel  pertinently  suggest 
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that  no  allusion  was  made  to  the  cases  quoted  from.  They 
'*'^*  could  not  well  have  been  overlooked,  and  would  not  have 
been  ignored  had  there  been  an  intention  to  overrule  them. 

Counsel  have  raised  the  further  point  that  the  defense 
should  have  been  held  to  have  failed  for  another  reason.  The 
by-laws  formed  a  part  of  the  contract,  and  were  not  offered 
in  evidence  by  the  defendant.  The  policy  and  the  physician 's 
examination  were  sufficient  to  show  the  breach  of  contract,  and 
if  plaintiff's  counsel  had  claimed  that  the  by-laws  would 
have  shown  the  contrary  they  would  doubtless  have  produced 
them.  To  reverse  the  judgment  upon  this  ground  would  be 
to  do  so  for  a  very  technical  reason  or  upon  a  presumption 
that  the  by-laws  nullified  the  express  provisions  of  the  policy. 
The  plaintiff  has  failed  to  show  any  error,  and  the  judgment 
is  affirmed. 

McAlvay,  C.  J.,  Carpenter,  Grant  and  Moore,  JJ.,  con- 
curred. 


The  Qttestion  Involved  in  the  Principal  Case,  as  stated  in  the  first 
headnote,  will  be  found  discussed  in  the  note  to  Johnson  v.  Aetna 
Ins.  Co.,  107  Am.  St.  Eep.  108-110. 


PRESTON  V.  NEWCOMB. 

[149  Mich.  512,   113   N.   W.  29.] 

JUDGMENT  IN  BANKBUPTCY— Conclusiveness— Collateral 
Attack. — A  judgment  in  bankruptcy  as  to  the  title  to  property  pur- 
chased in  the  course  of  such  proceedings  is  conclusive  and  binding 
as  to  all  persons  and  in  every  court,  and  cannot  be  collaterally  at- 
tacked in  another  court  by  showing  that  such  title  was  obtained  by 
fraud,  and  was  not,  in  reality,  what  the  record  declared  it  to  be. 
(p.  694.) 

BANKRUPTCY,  SALES  IN— Persons  Concluded  by. — A  cred- 
itor of  a  bankrupt,  who  was  a  party  to  the  bankruptcy  proceedings, 
recognized  the  validity  thereof  and  the  discharge  of  his  claim,  and 
took  a  note  to  revive  it,  after  a  sale  in  such  proceedings,  cannot  at- 
tack the  title  of  the  purchaser  at  such  sale.     (p.  694.) 

BANKRUPTCY — Rights  of  Subsequent  Creditors. — A  creditor 
of  a  bankrupt,  who  becomes  such  after  the  conclusion  of  the  bank- 
ruptcy proceedings,  has  no  pre-existing  right  to  be  aflfected  by  an 
adjudication  therein,  and  is  not  in  a  position  to  call  it  in  question, 
(p.  695.) 

BANKRUPTCY,  SALES  IN— Title  of  Purchaser.— A  person 
who  proves  a  good  title  to  property  acquired  by  purchase  at  a  sale 


G92  AMERiCiVN  State  Reports,  Vol.  119.  [Mich. 

in  bankruptcy  proeceilings,  and  also  shows  by  a  written  agreement 
that  the  bankrupt  debtor  held  the  property  in  recognition  of  his  own- 
ership, is  entitled  to  the  property,  as  against  an  attaching  creditor  of 
the  debtor,  until  such  showing  is  met  by  evidence  to  show  that  such 
purchaser  parted  with  his  title  after  he  had  acquired  it.      (p.  695.) 

EVIDENCE — Statements  as  to  Title — Competency. — Declara- 
tions of  a  third  person  in  the  possession  of  property  as  to  the  title 
thereto,  or  as  to  the  validity  of  the  defendant's  claim  thereto,  not 
made  in  the  presence  of  the  latter,  or  brought  to  his  knowledge,  are 
not  admissible  in  evidence,     (p.  695.) 

A,  A.  Ellis,  for  the  appellants. 

R.  A.  and  W.  E.  Hawley,  for  the  appellee. 

^^^  BLAIR,  J.  This  is  an  action  on  two  bonds  given  March 
10,  1904,  under  section  733  of  1  Compiled  Laws,  by  the  de- 
fendant Newcomb,  as  principal,  and  defendant  Webber,  as 
surety,  to  procure  the  release  of  a  horse  which  had  been 
seized  upon  two  separate  writs  of  attachment  issued  out  of 
justice's  court.  One  of  the  attachment  suits  was  begun  by 
the  plaintiff,  Preston,  against  Joseph  T.  Webber,  the  other 
by  the  Michigan  Clothing  Company  against  the  same  defend- 
ant, both  of  which  suits  proceeded  to  judgment.  The  con- 
dition in  each  bond  was  that:  "If  in  a  suit  to  be  brought  on 
this  obligation  within  three  months  from  the  date  hereof  the 
said  Cassius  C.  Newcomb  shall  establish  that  he  was  the 
owner  of  the  said  above  goods  and  chattels  at  the  time  of  said 
seizure;  and  in  case  of  his  failure  to  do  so  if  the  said  Cassius 
C.  Newcomb  shall  pay  the  value  of  such  goods  and  chattels 
with  interest  to  the  said  plaintiff,  then  this  obligation  to  be 
void,"  etc. 

Prior  to  the  institution  of  this  suit,  the  bond  to  the  Mich- 
igan Clothing  Company  was  assigned  to  the  plaintiff,  Preston. 

The  defendants  waived  the  plea  of  the  general  issue,  and 
claimed  the  benefit  of  circuit  court  rule  24  in  the  opening 
and  closing  and  the  introduction  of  testimony  in  the  cause. 
Defendants  claimed  title  to  the  horse  under  and  by  virtue  of 
certain  bankruptcy  proceedings  against  Joseph  T.  Webber 
in  the  United  States  district  court  for  the  western  district 
of  Michigan,  resulting  in  the  final  discharge  of  the  bankrupt 
on  February  10,  1903.  Upon  a  regular  ^^*  sale  of  the  bank- 
rupt's effects,  the  horse  in  question  was  sold  to,  and  on 
September  8,  1902,  regularly  conveyed  by  bill  of  sale  to,  the 
defendant  Newcomb,  "subject  to  the  encumbrances  running 
to  C.  C.  Newcomb  and  S.  W.  Webber  &  Co." 
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The  indebtedness  of  Joseph  T.  Webber  to  Preston,  which 
was  the  basis  of  his  attachment  suit,  was  released  by  Web- 
ber's discharge  in  the  bankruptcy  proceedings,  but  was  after- 
ward revived  by  Webber  giving  his  note  therefor,  upon 
which  the  judgment  was  rendered.  The  indebtedness  of  the 
bankrupt  to  the  Michigan  Clothing  Company,  upon  which  its 
judgment  in  the  attachment  cause  was'  based,  was  incurred 
after  his  discharge. 

Defendant  Newcomb,  after  proving  the  bankruptcy  pro- 
ceedings, among  other  things,  put  in  evidence  a  written  agree- 
ment dated  September  11,  1902,  and  signed  by  C.  C.  New- 
comb and  Joe  T.  Webber,  whereby  it  was  agreed  that  said 
Webber,  on  certain  terms  and  conditions,  should  look  after 
and  care  for  the  horse,  and  the  horse  was  attached  in  his 
possession. 

The  plaintiff  put  in  evidence,  against  numerous  objections, 
tending  to  show  that  no  indebtedness  really  existed  between 
Joseph  T.  Webber  and  Newcomb,  but  that  Newcomb 's  notes 
and  mortgages  were  fraudulent  and  intended  as  a  cover  to 
protect  Webber,  and  he  really  purchased  at  the  sale  in  bank- 
ruptcy as  a  trustee  for  Webber  and  not  as  a  purchaser  in 
good  faith.  It  was  conceded  that  the  decree  in  bankruptcy 
could  not  be  questioned,  but  plaintiff  claimed  and  was  granted 
the  right  "Not  only  to  show  what  the  facts  were  so  far  as 
the  possession  and  handling  of  the  property  sold  at  bankrupt 
sale  to  Newcomb  subsequent  to  said  sale  was  concerned,  but 
also  to  examine  into  the  real  bona  fides  of  the  alleged  indebt- 
edness from  Webber  to  Newcomb  under  the  note  and  chattel 
mortgages  involved  in  this  cause,  not  for  the  purpose  of  at- 
tacking the  bankrupt  sale  but  as  bearing  upon  the  relations 
between  Webber  and  Newcomb  and  as  shedding  a  flood  of 
light  upon  the  dealings  between  Webber  and  Newcomb  subse- 
quent to  said  sale." 

'^^^  The  court  charged  the  jury,  among  other  things,  as  fol- 
lows: "This  court  has  no  power  or  right  to  set  aside  that  sale, 
even  if  it  should  discover  that  fraud  had  taken  place.  But 
if  you  should  discover  that  there  was  any  fraud,  or  that  the 
property  was  disposed  of  to  Newcomb  and  he  taking  it  in 
trust  for  the  benefit  of  Webber,  that  is  a  cireiuiistance  you 
may  take  into  consideration  together  with  all  the  other  facts 
in  the  case  in  order  to  determine  whether  a  year  and  a  half 
later,  in  March,  1004,  the  title  was  really  in  him  in  good  faith, 
or  whether  he  was  holding  it  in  trust  and  the  real  title  in 
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Webher — the  property  being  in  his  possession — whether  it  was 
for  the  benefit  of  Webber  or  not,  that  may  be  taken  as  a 
circumstance." 

Plaintiff's  counsel  were  also  permitted  to  show,  against 
defendants'  objections,  the  conduct  and  statements  of  Web- 
ber, after  the  sale  of  the  horse,  as  to  the  stock  of  goods  and 
other  property  as  to  which  there  was  no  evidence  that  defend- 
ant Newcomb  had  any  knowledge  whatever.  The  jury,  having 
found  a  verdict  in  favor  of  plaintiff,  defendants  have  re- 
moved the  record  to  this  court  for  review  upon  numerous 
assignments  of  errors. 

We  are  of  the  opinion  that  the  court  erred  in  permitting 
evidence  to  be  introduced  tending  to  show  fraud  in  the  pur- 
chase of  the  horse  at  the  sale  in  bankruptcy,  and  that  defend- 
ant Newcomb  really  took  title  as  a  trustee  for  Webber,  and  not 
as  a  good  faith  purchaser. 

"An  adjudication  in  bankruptcy  partakes  in  part  of  the 
nature  of  a  judgment  in  rem,  and  in  part  of  the  nature  of 
a  judgment  in  personam.  With  regard  to  the  estate  of  the 
bankrupt  debtor,  which  has  been  by  the  court's  warrant  of 
seizure,  or  by  the  surrender  of  the  debtor,  brought  within 
the  possession  and  jurisdiction  of  the  court,  its  orders,  de- 
crees and  judgments  as  to  the  right  and  title  to  the  property, 
or  as  to  the  disposition  of  it  among  the  parties  interested, 
are  binding  upon  all  persons  and  in  every  court.  As  a  de- 
termination of  the  legal  status  of  the  bankrupt,  or  of  the  re- 
lations of  the  creditors  to  both,  its  judgment  is  conclusive 
in  all  courts  where  it  is  pleaded":  Abendroth  v.  Van  Dolsen, 
131  U.  S.  66,  9  Sup.  Ct.  Rep.  619,  33  L.  ed.  57. 

«^ie  See,  also,  Michaels  v.  Post,  21  Wall.  (U.  S.)  398,  22 
L.  ed.  520;  Sloan  v.  Lewis,  22  Wall.  (U.  S.)  150,  22  L.  ed. 
832;  Benedict  v.  Smith,  48  Mich.  593,  12  N.  W.  866. 

The  decree  of  the  federal  court  was  treated  by  court  and 
counsel  as  conclusive  of  the  title  of  Newcomb  to  the  horse 
under  the  bill  of  sale  as  against  collateral  attack  in  any 
other  court  or  proceedings,  but  it  was  sought  to  avoid  the 
effect  of  the  bankruptcy  proceedings  by  showing  that  New- 
comb's  title  was  obtained  by  fraud  and  in  reality  was  not 
what  the  record  declared  it  to  be.  The  plaintiff,  Preston, 
was  a  party  to  the  bankruptcy  proceedings,  and,  as  to  his 
individual  indebtedness,  was  bound  by  the  adjudication  in 
those  proceedings.  Furthermore,  he  recognized  the  validity 
of  the  proceedings  and  the  discharge  of  his  claim  and  took 
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a  note  to  revive  the  same  after  the  title  to  the  horse  had 
passed  to  Newcomb.  The  indebtedness  of  the  Michigan 
Clothing  Company  having  entirely  accrued  after  the  conclu- 
sion of  the  bankruptcy  proceedings,  no  pre-existing  right 
of  such  company  was  affected  by  the  adjudication,  and  it, 
therefore,  is  not  in  position  to  call  it  in  question. 

Defendant  showed  an  unassailable  title  in  the  first  in- 
stance, under  the  bankruptcy  proceedings.  He  further 
showed,  by  written  agreement,  the  execution  of  which  was 
not  controverted,  that  Webber  held  the  horse  in  recognition 
of  his  ownership,  and  until  this  showing  was  met  by  evi- 
dence tending  to  prove  that  he  had  parted  with  his  title 
after  he  acquired  it,  he  had  sustained  the  burden  of  proof 
upon  his  part  and  was  entitled  to  the  horse. 

Statements  of  Joseph  T.  Webber,  as  to  the  title  to  the 
horse  or  other  property  or  the  validity  of  defendant's  claims, 
not  made  in  the  presence  of  defendant  or  brought  to  his  loiowl- 
edge,  were  not  competent  and  should  not  have  been  received 
in  evidence. 

Judgment  reversed  and  a  new  trial  granted. 

Montgomery,  Ostrander,  Hooker  and  Moore,  JJ.,  con- 
curred. 


As  to  the  Conclusiveness  of  the  Judgments  and  orders  of  bankruptqr 
courts.  Bee  the  note  to  Morrill  v.  Morrill,  23  Am.  St.  Eep.  112. 


CLEMENT  V.  ROIMMECK. 

[149  Mich.  595,  113  N.  W.  286.] 

SALES  OF  DANOEEOUS  ABTICLES— Liability  of  Retailer.— 

A  merchant  who  buys  in  the  open  market  stove  polish  which  pur- 
ports to  be  safe  and  proper  for  use,  and  sells  it  at  retail  for  a  pur- 
pose for  which  it  is  apparently  intended,  is  not  liable,  in  the  ab- 
sence of  negligence,  if  it  turn  out  that  the  article  is  not  adapted 
to  the  use,  and  causes  injury  by  reason  of  its  explosive  nature,  (p. 
697.) 

J.  n.  Pound,  for  the  appellant. 

«»«  MONTGOMERY,  J.  This  case  was  brought  to  re- 
cover damages  for  an  injury  sustained  by  plaintiff  while 
using  a  stove  polish  manufactured  by  defendant  Crosby  & 
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Co.,  and  sold  to  plaintiff  by  defendant  Rommeck.  Both  de- 
fendants demurred  to  the  plaintiff's  declaration.  The  de- 
murrer was  sustained  as  to  defendant  Rommeck  and  over- 
ruled as  to  defendant  Crosby  &  Co.  Crosby  &  Co.  brought 
the  case  here  and  the  order  overruling  its  demurrer  was  sus- 
tained: Clement  v.  Crosby  &  Co.,  148  Mich.  293,  111  N.  W. 
745,  10  L.  R.  A.,  N.  S.,  589.  The  plaintiff  has  now  brought 
the  ease  here  to  review  the  order  and  judgment  sustaining 
the   demurrer  of   defendant  Rommeck. 

The  declaration  alleges  that  plaintiff  is  by  occupation  a 
housekeeper,  and,  having  occasion  to  polish  up  her  gas  range, 
did  so  with  a  preparation  she  had  been  solicited  to  buy  from 
defendants.  The  declaration  alleges  that  the  '^^^  prepara- 
tion was  **  compounded,  made,  prepared,  and  put  upon  the 
public  market  in  Detroit  by  a  corporation  known  as  Crosby 
&  Co.,  one  of  the  defendants  herein,  and  upon  which  product 
defendants  invited  public  use  by  the  following  solicitations, 
which  they  placed  upon  the  goods  when  prepared  for  sale  in 
the  open  market."  (Here  follows  the  recommendation  of  the 
preparation  for  use  when  polishing  gas  ranges,  stoves,  etc.) 

The  declaration  avers  that  the  preparation  was  sold  to 
her  agent  by  the  defendant  Rommeck  without  any  warning 
of  the  dangerous  nature  of  the  preparation ;  that  as  a  mat- 
ter of  fact  it  is  a  highly  inflammable,  volatile,  and  dangerous 
mixture,  liable  to  ignite  by  spontaneous  combustion,  and  that 
as  a  matter  of  fact  it  did  ignite  when  being  properly  used, 
and  caused  serious  injury  to  plaintiff. 

The  duty  that  is  averred  in  the  declaration  is  as  follows: 
"It  then  and  there  became  the  duty  of  the  defendants,  and 
each  of  them,  to  know  the  property  and  properties  of  the 
goods  manufactured  and  sold  by  them,  and  that  they  should 
not  manufacture  and  sell,  both  or  either  of  them,  dangerous 
and  highly  inflammable  substances,"  etc. 

The  plaintiff  averred  that  she  was  in  nowise  negligent  in 
the  use  of  said  product  or  of  the  said  product  of  the  defend- 
ant, known  as  Cro.sby  &  Co.,  a  Michigan  corporation,  and 
known  and  called  "6 — 5 — 4,"  which  it  manufactures,  and 
which  was  sold  to  her  in  the  ordinary  course  of  trade  by  the 
defendant  Arthur  0.  G.  Rommeck,  and  that  she,  plaintiff, 
was  in  nowise  blamable  for  her  own  injuries,  but  she  now  here 
avers  and  charges  the  fact  to  be  that  the  negligence,  care- 
lessness and  wrongdoing  of  the  defendants  in  the  manufac- 
ture and  placing  upon  the  public  market  for  sale  without 
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notice  of  its  clangers  of  such  a  highly  inflammable  and  dan- 
gerous product  as  the  composition  known  as  6 — 5 — 4  is  and 
proved  itself  to  be  to  plaintiff  without  any  warning  of  its 
dangerous  qualities  and  characteristics,  and  the  said  article 
being  sold  in  the  open  ^^"^  market  was  and  is  the  direct 
cause  of  the  plaintiff's  injuries. 

It  is  manifest  from  a  reading  of  this  declaration  that 
the  theory  fairly  to  be  deduced  from  it  is  that,  though  the 
defendant  Rommeck  bought  the  preparation  from  Crosby  & 
Co.  properly  labeled  in  the  open  market  and  sold  it  in  the 
open  market,  the  positive  duty  rested  upon  him  to  know  the- 
property  of  the  goods  and  their  inflammable  nature,  and  to- 
communicate  the  facts  to  the  purchaser.  It  is  to  be  noted 
that  the  declaration  contains  no  averment  that  the  defendant 
Rommeck  had  actual  knowledge  of  the  inflammable  nature 
of  the  goods,  nor  is  it  averred  in  what  manner  he  was  negli- 
gent in  not  knowing  their  inflammable  nature.  It  gets  down 
to  this,  whether  a  dealer,  a  hardware  merchant,  for  exam- 
ple, who  buys  in  the  open  market  stove  polish  which  purports 
to  be  safe  and  proper  for  use,  and  sells  the  article  for  a 
purpose  for  which  it  is  apparently  intended,  is  liable,  in  the 
absence  of  negligence,  if  it  turn  out  that  the  article  is  not 
adapted  to  the  use,  and  causes  injury. 

"We  think  it  clear  upon  principle  that  no  such  liability 
exists.  It  is  sought  to  liken  the  case  to  the  sale  of  an  article 
of  food  in  which  it  is  held  that  the  sale  to  the  consumer 
carries  with  it  an  implied  waranty  of  the  wholesomeness  of 
the  food:  Craft  v.  Parker,  Webb  &  Co.,  96  Mich.  245,  55 
IN.  W.  812,  21  L.  R.  A.  139;  Hoover  v.  Peters,  18  Mich.  51, 
We  are  not  aware  that  the  rule  of  these  cases  has  been  ex- 
tended to  the  sale  of  commodities  like  stove  polish.  On  the 
contrary,  we  think  that  the  principle  stated  in  Brown  v. 
Marshall,  47  Mich.  576,  41  Am.  Rep.  728,  11  N.  W.  392,  is 
analogous,  and  that  negligence  must  of  necessity  be  the  basis 
of  an  action  in  such  a  case.  The  plaintiff  may  in  such  case 
proceed  against  the  manufacturer,  as  we  held  in  Crosby's 
case  (148  Mich.  293,  111  N.  W.  745,  10  L.  R.  A.,  N.  S.,  589). 

Judgment   is   affirmed,    with   costs. 

Carpenter,  Grant,  Blair   and  Ostrander,  JJ.,  concurred. 


Authorities  upon  the  Qufstion  Inrolvnl  in  tho  principal  case  will  be 
found  in  the  notes  to  Woodward  v.  Miller,  100  Am.  St.  Rep.  192; 
Kuelling  v.  Lean  Mfg.  Co.,  Ill  \m.  St.  Rep.  701;  Gold  Ridge  Min. 
Co.  V.  Tallinadge,  102  Am.  St.  Rep.  6J7. 


CASES 

IN  THB 

SUPREME  COURT 

OP 

MISSISSIPPI. 


TEMPLE  V.   McCOMB   CITY   ELECTRIC  LIGHT   AND 
POWER  COMPANY. 

[89  Miss.  1,  42  South.  874,] 

ELECTRIC  LIGHT  COMPANIES— Liability  to  Children.— If 
a  boy  climbs  into  a  tree,  through  the  branches  of  which  an  unin- 
sulated electric  wire  has  been  placed  by  an  electric  light  company, 
and  he  is  injured  by  coming  in  contact  with  such  wire,  the  company 
is  liable  therefor,  when  the  tree  is  such  as  any  small  boy  would  be 
attracted  to  and  use  in  his  play.     (p.  699.) 

ELECTRIC  LIGHT  COMPANIES— Negligence— Duty  Toward 
Children. — The  immemorial  habit  of  small  boys  to  climb  small  treei 
filled  with  abundant  branches  reaching  almost  to  the  ground  is  a 
habit  of  which  electric  corporations  stretching  their  wires  over  such 
trees  must  take  notice,     (p.  699.) 

Quinn  &  Williams  and  P.  H.  Lotterhos,  for  the  appellant 

Miron  &  Butler,  for  the  appellee. 

''  WHITFIELD,  C.  J.  The  citizens  of  a  municipality 
have  the  right  to  the  reasonable  use  of  the  streets,  not  only  on 
their  surface,  but  above  their  surface.  Many  uses  of  the 
streets,  or  the  spaces  above  the  streets,  may  be  readily  imag- 
ined in  cities,  where  buildings  are  erected  twenty  to  fifty 
stories  high,  that  might  not  be  available  in  an  ordinary  town. 
The  corporations  handling  the  dangerous  agency  of  electricity 
are  bound,  and  justly  bound,  to  the  very  highest  measure  of 
skill  and  care  in  dealing  with  these  deadly  agencies.  The  ap- 
pellee had  the  right  to  such  reasonable  use  of  the  streets  for 
its  poles  and  wires  as  the  conditions  existing  at  the  time  in 
the  community  warranted.  On  the  other  hand,  the  appel- 
lant had  the  reciprocal  right  to  what  was  a  reasonable  use  of 

(698) 
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the  streets  on  his  part.  The  rights  of  the  appellant  and  the 
appellee  are  mutual  and  reciprocal.  Neither  could  so  use  his 
own  rights  as  to  wantonly  injure  the  other.  These  two  correla- 
tive rights,  if  the  law  is  obeyed,  operate  in  perfect  harmony 
with  each  other.  There  are  no  interferences,  and  no  vacan- 
cies in  the  sphere  of  their  harmonious  movement. 

The  declaration  shows  that  the  tree  in  which  this  boy  was 
injured,  by  contact  with  an  uninsulated  wire,  was  an  oak  tree, 
a  little  tree  abounding  in  branches  extending  almost  to  the 
ground — just  such  a  tree  as  the  small  boys  of  any  community 
would  be  attracted  to,  and  use,  in  their  play.  Whether  this 
appellee  knew  that  this  particular  small  boy  was  in  the  habit 
of  climbing  this  tree  or  not  it  is  clear  from  the  averments  of 
the  declaration  that  it  did  know  the  tree,  the  kind  of  tree,  and, 
knowing  that,  knew  *  what  any  person  of  practical  common 
sense  would  know — that  it  was  just  the  kind  of  a  tree  that 
children  might  climb  into  to  play  in  the  branches.  It  is 
perfectly  idle  for  the  appellee  to  insist  that  it  was  not  bound 
to  have  reasonably  expected  the  small  boys  of  the  neighbor- 
hood to  climb  that  sort  of  tree.  The  fact  that  such  boy  would, 
in  all  probability,  climb  that  particular  tree,  being  the  kind 
of  tree  it  was,  was  a  fact  which,  according  to  every  sound 
principle  of  law  and  common  sense,  this  corporation  must 
have  anticipated.  The -argument  that  it  did  not  almost  sug- 
gests the  query  whether  the  individuals  composing  this  cor- 
poration, its  employes  and  agents,  had  forgotten  that  they 
were  once  small  boys  themselves.  The  immemorial  habit  of 
small  boys  to  climb  little  oak  trees  filled  with  abundant 
branches  reaching  almost  to  the  ground  is  a  habit  of  which 
corporations  stretching  their  wires  over  such  trees  must  take 
notice.  This  court,  so  far  as  the  exertion  of  its  power  in  a 
legitimate  way  is  concerned,  intends  to  exert  that  power  so  as 
to  secure,  at  the  hands  of  these  public  utility  corporations, 
handling  and  controlling  these  extraordinarily  dangerous 
agencies,  the  very  highest  degree  of  skill  and  care. 

The  judgment  of  the  court  below  is  reversed,  the  demurrer 
overruled,  and  the  cause  remanded. 


The  Duty  and  Liability  of  Electric  Companies  in  maintaining  their 
wires  are  discussed  in  the  note  to  Herbert  v.  Lake  Charles  Ice  etc. 
Co.,  100  Am.  St.  Kep.  515.  As  to  whether  they  are  liable  to  licensees 
and  trespassers  who  come  in  contact  with  uninsulated  or  broken 
wires,  see  Guinn  v.  Delaware  etc.  Tel.  Co.,  72  N.  J.  L.  276,  111  Am. 
St.  Rep.  668;  Cumberland  Tel.  etc.  Co.  v.  Martin,  116  Ky.  654,  105 
Am.  St.  Eep.  229. 


f 
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WATTS  V.  AINSWORTH. 

[89  Miss.  40,  42   South.   672.] 

SALES,  CONDITIONAL — Remedy  of  Seller  on  Eesale.— If  the 
buyer  of  an  animal  gives  as  part  of  the  purchase  price  a  note  stipu- 
lating that  such  animal  shall  remain  the  property  of  the  seller  until 
paid  for,  and  the  buyer  is  not  engaged  in  the  business  of  buying 
and  selling  such  animals,  and  the  seller  did  not  sell  to  him  for  resale, 
nor  authorize  him  to  resell,  the  seller  is  not  estopped  from  asserting 
title  to  the  animal  until  the  purchase  price  is  paid,  both  as  against  the 
buyer  and  anyone  claiming  under  him.     (p.  701.) 

CONDITIONAL  SALES  —Estoppel — Evidence — Declarations. — 
If  a  seller,  in  a  conditional  sale,  is  not  estopped  from  asserting  title, 
both  as  against  the  buyer  and  those  claiming  under  him,  evidence 
of  a  conversation  between  the  seller  and  a  third  person,  wlio  had 
previously  bought  from  the  buyer  and  sold  to  the  defendant,  with 
respect  to  the  balance  due  on  the  purchase  price,  is  not  admissible 
in  an  action  by  the  seller  to  recover  the  goods  sold.     (pp.  701,  702.) 

Ainsworth,  the  plaintiff,  sued  out  a  writ  of  replevin  for 
a  mule  against  the  defendant  Watts.  On  the  trial  the  case 
went  against  plaintiff,  who  appealed  to  the  circuit  court  and 
recovered  judgment  for  the  return  of  the  mule  or  the  value 
thereof.  The  mule  had  formerly  been  sold  by  plaintiff  to  one 
Fletcher,  who  gave  the  following  note  for  part  of  the  pur- 
chase price:  "On  demand  and  after  date,  for  value  received. 
I  promise  to  pay  W.  M.  Ainsworth  two  hundred  and  00/100 
dollars,  said  two  hundred  and  00/100  dollars  being  the  pur- 
chase money  for  one  light  blue  mule,  about  five  years  old, 
about  fifteen  hands  high,  and  one  bay  horse  mule,  about  six 
3'ears  old,  and  about  fifteen  and  one-half  hands  high,  said 
above-described  light  blue  mare  mule,  and  bay  horse  mule 
to  remain  the  property  of  the  said  W.  M.  Ainsworth  until 
paid  for  in  full,  with  interest  from  date  at  the  rate  of  ten 
per  cent  per  annum.  It  is  further  agreed  that  if  I  sell,  trade, 
or  otherwise  dispose  of  the  above-described  mules,  or  either 
of  them,  this  note  becomes  immediately  due  and  payable." 
Fletcher  sold  the  mule  in  question  to  one  Nix,  telling  him 
at  the  time  that  there  was  a  balance  due  thereon.  Nix  after- 
ward sold  it  to  one  Oscar  Watts,  who  in  turn  sold  it  to  the 
appellant,  Watts,  who  claimed  that  at  the  time  he  purchased 
the  mule,  he  knew  of  no  claim  by  the  appellee,  Ainsworth, 
against  it.  The  court  excluded  testimony  offered  by  Nix  in 
respect  to  a  conversation  had  between  him  and  Ainsworth  as 
to  the  balance  due  on  the  mule  after  the  sale  to  the  appellant 
had  been  consummated. 
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Longino,  Willing  &  Wilson,  for  the  appellant. 
J.  S.  Sexton,  for  the  appellee. 

■**  MAYES,  J.  This  case  is  differentiated  from  the  case  of 
Columbus  Buggy  Co.  v.  Turley,  73  Miss.  529,  55  Am.  St.  Rep. 
550,  19  South.  232,  32  L.  R.  A.  260.  In  the  case,  supra,  the 
Columl)us  Buggy  Company  sold  to  one  Smitha,  a  trader, 
being  actively  engaged  in  the  business  of  hiring  and  selling 
carriages  and  buggies,  and  being  given  in  the  contract  itself 
authority  to  sell  the  articles  sent  to  him  by  the  Columbus 
Buggy  Company.  Smitha  sold  some  of  the  buggies  to  Turley 
in  satisfaction  of  a  debt  he  owed  him,  and  the  Columbus 
Buggy  Company  brought  an  action  in  replevin  for  the  vehicles, 
<",laiming  that  they  had  reserved  title  in  themselves ;  and  the 
<;ourt,  in  passing  on  the  question,  says:  "What  effect  shall  be 
given  these  inconsistent  terms,  when  the  buyer  is  not  only  ap- 
parently clothed  with  all  the  indicia  of  ownership,  but  when, 
by  the  contract  itself,  the  jus  disponendi  is  unequivocally  con- 
ferred on  the  buyer?  It  would  seem  that  only  one  answer 
can  be  returned  to  these  questions.  To  permit  the  vendor 
in  a  conditional  sale  of  personal  property,  bought  in  the 
course  of  trade  for  resale,  to  retain  title  and  at  the  same 
time  authorize  the  buyer  to  resell,  would  operate  as  a  fraud 
upon  innocent  purchasers":  Columbus  Buggy  .Co.  v.  Turley, 
73  Miss.  537,  55  Am.  St.  Rep.  550,  19  South.  233,  32  L.  R. 
A.  260.  In  the  note  given  in  this  case,  no  right  of  sale  is 
given,  but  by  express  terms  the  note  is  made  to  fall  due  in 
case  the  vendee  makes  a  sale  of  the  property,  trade  or  other- 
wise disposes  of  same.  Mr.  Ainsworth  states  that  he  did 
not  authorize  Mr.  Fletcher  to  make  a  sale,  and  the  testimony 
•of  the  other  witnesses  in  the  case  fails  to  show  that  any  sale 
was  ever  authorized  by  Mr.  Ainsworth.  It  is  not  shown  that 
Fletcher  was  engaged  in  the  basiness  of  sellin!?  horses  and 
mules,  and  that  Mr.  Ainsworth  knew  this  and  sold  to  him  for 
purposes  of  resale.  ^^  This  being  the  case,  he  does  not  bring 
himself  within  that  rule  which  estops  the  vendor  in  a  condi- 
tional sale,  reserving  title  in  himself,  from  asserting  his  title 
both  as  against  his  immediate  vendee  and  any  purchaser  from 
him. 

It  was  not  error  for  the  court  to  exclude  the  testimony  of 
Mr.  Nix  as  to  a  conversation  he  had  with  Mr.  Ainsworth  after 
he  bought  the  animal  in  fiiiestion.  Hp  had  acted,  and  bouu'ht, 
before  he  saw  Ainsworth,  and  at  that  time  Ainsworth  told  him 
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that  there  was  a  balance,  but  did  not  tell  him  how  much, 
and  Mr.  Nix  says  he  did  not  ask  him.  In  all  the  cases  which 
hold  that  a  party  selling  goods  is  estopped  to  deny  that  title 
passed,  on  examination  it  will  be  seen  that  the  party  selling 
actually  or  constructively  knew  that  they  were  to  be  sold 
by  the  purchaser  and  acquiesced  therein.  In  the  case  of 
Parry  Mfg.  Co.  v.  Lowenburg,  88  Miss.  532,  41  South.  65, 
vehicles  were  sold  under  a  contract  reserving  title,  but  giving 
the  purchaser  power  to  dispose  of  them,  and  the  court  held 
that  such  a  contract  could  not  be  upheld  as  against  a  bona  fide 
purchaser.  In  the  case  of  Lewenberg  v.  Hayes,  91  Me,  104, 
64  Am.  St.  Rep.  215,  39  Atl.  469,  this  same  distinction  is  made. 
Affirmed. 


When  Goods  are  Sold  under  a  contract  whicb  reserves  title  in  the 
vendor  until  the  purchase  price  is  paid,  a  bona  fide  purchaser  from  the 
vendee  usually  acquires  no  title:  Triplett  v.  Mansur  etc.  Imp,  Co.,  68 
Ark.  230,  82  Am.  St.  Rep.  284.  The  rule  seems  to  be  otherwise,  how- 
ever, where  the  vendor  knows  that  the  vendee  intends,  when  he  is 
making  the  purchase,  to  put  the  goods  on  sale:  Lewenberg  v.  Hayes, 
91  Me.  104,  64  Am.  St.  Bep.  215;  Eisenberg  v.  Nichols,  22  Wash. 
70,  79  Am.  St.  Eep.  917. 


CUMBERLAND  TELEGRAPH  AND  TELEPHONE  COM- 
PANY  V.    HOBART. 

[89  Miss.  252,  42  South.  349,] 

TELEPHONE  COMPANIES — Nonpayment  of  Dues— Duty  to 
rumish  Service. — If  a  telephone  company  cuts  out  a  subscriber  for 
nonpayment  of  dues  on  one  contract  of  service,  it  must  reinstate 
that  service  for  him  upon  tender  of  the  amount  due,  and  it  cannot 
coerce  payment  of  the  amount  due  on  another  and  separate  contract 
for  telephone  service  with  his  wife  by  demanding  that  that  amount 
be  paid  before  it  will  reinstate  the  other  service,     (p.  705.) 

TELEPHONE  COMPANIES— Wrongful  Refusal  of  Service- 
Damages. — If  a  telephone  company  cuts  out  a  subscriber  and  wrong- 
fully refuses  to  reinstate  the  service  for  him,  it  is  liable  not  only 
for  actual  damages,  but  also  for  reasonable  damages  for  the  incon- 
venience and  annoyance  caused  him  in  being  wrongfully  deprived 
of  the  use  of  the  telephone,     (pp.  706,  707.) 

Smith,  Hirsh  &  Landau,  for  the  appellant. 

Bryson  &  Dabney,  for  the  appellee. 

266  MAYES,  J.     Hobart  sued  the  Cumberland  Telegraph 
and  Telephone  Company  for  the  sum  of  two  thousand  dollars 
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damages  for  wrongfully  cutting  out  his  telephone.  The  facts 
in  the  case  are  as  follows :  Hobart  resided  about  a  mile  and  a 
half  from  Vicksburg,  on  what  is  knowoi  as  the  "Warren ton 
Road. '  *  He  had  entered  into  a  contract  for  a  telephone  to  be 
put  into  his  residence  some  years  previous  to  the  date  at  which 
this  suit  was  brought,  and  subsequently,  his  \^ife  having  a 
store,  he  saw  the  manager  of  the  telephone  company,  and 
asked  him  to  place  a  telephone  in  this  store,  ^^"^  which  the 
company  did.  At  the  time  the  company's  servants  went  out 
to  place  the  telephone  in  the  storehouse  of  his  wife,  Hobart 
himself  was  not  present,  and  the  telephone  company,  present- 
ing a  contract  to  be  signed,  the  clerk  in  the  store  signed  it 
in  the  name  of  Mrs.  Hobart,  so  that  the  telephone  company 
had  a  contract  with  Hobart  for  the  telephone  in  his  residence^ 
and  a  contract  with  Mrs.  Hobart,  signed  for  her  by  the  clerk, 
for  the  telephone  in  the  store.  It  is  stated  in  the  testimony 
that  the  telephone  company  believed  that  the  contract  was 
signed  by  Hobart,  he  having  spoken  to  the  company  about  it, 
and  that  the  charge  for  rent  of  the  telephone  in  the  store  was 
placed  on  the  books  to  Hobart,  though  the  written  contract 
was  in  the  name  of  his  wife,  so  far  as  the  store  was  concerned. 
About  a  month  after  the  telephone  had  been  placed  in  the  store 
Mrs.  Hobart  sold  the  store,  and  Hobart  states  that,  when 
the  store  was  sold,  he  notified  the  telephone  company  to  take 
the  telephone  out  of  the  store.  Sometime  in  July,  1905,  Ho- 
bart was  away  from  home  four  or  five  days  on  his  plantation 
in  Louisiana,  and  returning  about  the  15th  or  16th,  he  found 
his  residence  telephone  cut  out.  He  rang  up  the  company's 
office  and  asked  what  was  -the  matter,  and  appellant  told 
him  he  was  cut  out,  and  the  party  that  answered  the  tele- 
phone said  "they  knew  all  about  him,  and  that  his  telephone 
would  not  be  put  back  on  the  line."  Hobart  had  not  paid 
rental  for  his  telephone  for  the  month  of  June,  and  on  the 
15th  or  16th  of  July  he  was  cut  out.  It  also  seems  that  there 
was  some  three  dollars  and  ten  cents  due  on  the  contract  of 
Mrs.  Hobart  for  the  telephone  in  the  store.  The  next  morn- 
ing Hobart  went  into  Vicksburg  and  into  the  mana-zer's  oiTiee 
of  the  telephone  company,  tendered  his  rental  for  the  month 
of  June,  and  asked  to  be  put  back  on  the  line.  Tliis  the  man- 
ager declined  to  do  because  the  company  claimed  he  owed 
three  dollars  and  ten  cents  on  the  store  telephone.  Hobart 
told  them  that  he  did  not  owe  for  the  telephone  in  the  store, 
that  it  was  his  wife's  contract;  the  store  belonged  to  her. 
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and  if  she  owed  an^'thing  to  present  her  *^®  the  bill.  lie 
tendered  to  them  the  two  dollars  for  the  rental  for  the  month 
of  June  due  by  himself  on  his  residence  telephone,  and  two 
dollars  in  advance  for  the  next  month,  and  requested  reinstate- 
ment of  the  service,  but  the  company  declined  to  accept  it  be- 
cause he  would  not  pay  the  full  amount,  as  it  claimed;  that  is 
to  say,  both  under  his  wife's  contract  and  his  own,  so  that 
w^hen  it  declined  to  reinstate  his  telephone  it  had  full  knowl- 
edge that  the  three  dollars  and  ten  cents  was  the  debt  of 
Mrs.  Hobart.  Appellant  sent  out  a  lineman,  and  cut  out  the 
telephone,  and  removed  it  from  Hobart 's  residence.  Hobart 
says  that  when  they  came  to  remove  the  'phone  he  tendered 
them  six  dollars,  paying  in  advance  for  the  residence  tele- 
phone, which  they  declined  to  accept.  He  was  without  a 
telephone  for  three  or  four  months,  under  these  circumstances. 
Hobart  claims  to  have  been  damaged  in  many  ways  by  the 
removal  of  the  telephone,  but  that  it  is  difficult  to  enumerate 
the  exact  amount,  and  the  ways  in  which  he  was  damaged 
That  he  lived  out  in  the  country,  and  that  it  was  an  almost 
indispensable  adjunct  to  his  household,  and  yet  difficult  to 
enumerate  in  dollars  and  cents;  that  when  he  was  in  town 
and  wanted  anything,  he  could  telephone.  "When  he  wanted 
to  send  things  home,  he  was  in  the  habit  of  putting  them  on 
the  car  and  telephoning  some  one  at  the  house  to  meet  the  car 
and  get  the  things;  that  after  the  telephone  was  cut  out  he 
could  not  do  this,  but  had  to  send  a  boy;  that  he  suffered 
inconvenience  and  annoyance  in  ways  too  numerous  to  name, 
and  too  difficult  to  put  in  dollars  and  cents,  and  that  the 
telephone  was  a  necessity  to  hini.  He  used  the  telephone  on 
his  place  in  Louisiana,  and  he  used  it  as  a  matter  of  conven- 
ience to  talk  with  his  home.  While  he  was  without  the  tele- 
phone he  was  taken  sick,  and  suffered  great  annoyance  and 
inconvenience  in  not  having  a  telephone  in  his  house;  that,  to 
his  recollection,  he  spent  twenty-five  dollars  to  thirty  dollars 
for  messengers  to  send  things  home;  that  when  he  had  long- 
distance calls  several  times,  he  would  have  to  go  out  at  night 
to  his  neighbor's  house  to  talk,  and  when  his  family  was  sick 
he  was  *^^  put  to  much  inconvenience,  and  deprived  of  the 
protection  which  the  telephone  gave  him  at  his  house.  The 
case  was  submitted  to  the  jury  on  these  facts,  and  they 
awarded  damage  in  the  sum  of  one  hundrec^  and  fifty  dollars. 
The  record  clearly  shows  that  there  were  two  distinct  con- 
tracts, one  by  Hobart  for  the  telephone  in  his  dwelling,  and 
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another  contract  in  the  name  of  Mrs.  Hobart  for  the  tele- 
phone in  her  store. 

It  is  attempted  to  be  shown  that  the  telephone  company 
thought  it  was  making  the  contract  at  the  store  with  Hobart, 
instead  of  IMrs.  Hobart,  but  that  can  make  no  difference  in  the 
decision  of  this  case,  for  the  reason  that  the  contracts  were  sepa- 
rate contracts  relating  to  different  properties,  and,  again,  ap- 
pellant was  informed  that  it  was  Mrs.  Hobart 's  contract  after 
appellant  had  cut  out  the  residence,  and,  again,  the  personnel 
of  the  party  contracted  with  could  make  no  difference,  for 
the  reason  that  it  was  bound  to  put  in  the  telephone  in  the 
store  at  the  request  of  either  Mr.  or  Mrs.  Hobart.  These  con- 
tracts were  separate  and  independent  contracts,  having  no  re- 
lation with  each  other,  and  because  of  the  failure  to  pay 
charges  on  one  of  the  telephones,  the  telephone  company  had 
no  right  to  cut  out  the  other.  In  the  first  place,  they  were 
contracts  between  different  parties;  in  the  next  place,  if  this 
were  not  true,  they  were  separate  contracts  about  different 
properties,  and  the  telephone  company  could  only  cut  out  that 
telephone  for  which  there  had  been  a  default  in  payment.  At 
the  time  that  Hobart 's  telephone  was  cut  out  he  was  in 
default  on  his  residence,  and  the  telephone  company  had  the 
right  to  cut  him  out,  after  due  notice  to  him,  but  when  he 
tendered  the  money  properly  due  on  the  telephone  in  his  dwell- 
ing, it  had  no  right  to  undertake  to  coerce  payment  of  the 
amount  due  on  the  other  telephone  by  refusing  to  reinstate 
the  service  in  his  house.  In  the  first  place,  he  did  not  owe 
it;  it  was  his  wife's  debt.  And  in  the  next  place,  if  he  had 
owed  it,  it  was  a  separate  contract,  and  appellant  could  only 
put  an  end  to  the  particular  contract  wherein  there  ^^®  was 
default.  In  the  case  of  Burke  v.  City  of  Water  Valley,  87 
INIiss.  732,  112  Am.  St.  Rep.  468,  40  South.  820,  Whitfield, 
C.  J.,  says:  "If  gas  is  supplied  to  the  owner  of  different 
hoases  under  separate  contracts,  failure  to  pay  the  gas  bill 
on  one  house  does  not  authorize  the  cutting  off  of  the  gas 
from  the  other":  Ga.slight  Co.  v,  Colliday,  25  Md.  1;  Lloyd 
v.  Wa.shington  Ga.slight  Co.,  1  Mackey  (D.  C),  331.  Gas 
companies  and  telephone  companies,  being  public  service  cor- 
porations, are  controlled  by  the  same  principles  of  law.  It 
is  shown  by  the  testimony  that  the  telephone  company  was 
fully  notified  that  the  amount  of  three  dollars  and  ten  cents 
was  the  amount  due  on  Mrs.  Hobart 's  telephone,  and  for 
which  she  was  liable;  yet,  notwithstanding  this,  it  cut  out 
•      Am.  St.  Uep.,  Vol.  lUt— 45 
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the  telephone  in  the  dwelling  anyway,  which  was  unwar- 
ranted. A  telephone  company  may  cut  out  a  subscriber  for 
nonpayment  of  dues  on  reasonable  notice,  when  the  dues  are 
not  actually  paid,  but  when  they  are  paid,  or  when  they  are 
offered  to  be  paid,  it  acts  at  its  risk  in  refusing  reinstate- 
ment of  service  when  requested  so  to  do. 

The  only  other  question  necessary  for  us  to  consider  is  the 
question  of  the  amount  of  damages.  The  jury  in  this  case 
allowed  the  sum  of  one  hundred  and  fifty  dollars,  and  we 
cannot  say  that  their  judgment  was  wrong  in  this  matter 
The  law  of  damages,  and  what  is  proper  to  be  allowed,  must 
largely  depend  upon  the  nature  of  the  suit  in  which  damage  is 
sought  to  be  recovered.  It  was  impossible  for  Hobart  to  item- 
ize each  separate  item  of  damage  occasioned  him  by  the  re- 
moval of  his  telephone.  The  difficulty  in  doing  this  is  mani- 
fest to  everyone.  The  telephone  has  come  to  be  a  necessity. 
It  is  the  thing  which  completes  the  use  of  a  home.  It  i?  re- 
sorted to  daily,  and  hourly,  to  such  an  extent  as  to  be  re- 
garded as  indispensable,  yet,  when  it  comes  to  taking  pencil 
and  paper  and  calculating  day  by  day  w^hat  pecuniary  value 
it  possesses,  it  is  almost  impossible.  The  inconvenience,  the 
annoyance,  and  the  trouble  of  being  without  one  is  a  dam- 
age which  no  one  can  accurately  estimate.  It  is  such  incon- 
venience ^^*  and  annoyance  as  is  only  to  be  fully  appreciated 
when  one  is  deprived  of  its  use;  its  loss  is  a  great  and  dis- 
tinct damage,  yet  such  damage  as  is  not  susceptible  of  exact 
measurement.  When  the  telephone  company  undertook  to  cut 
out  the  residence  telephone  because  of  the  nonpayment  of 
rent,  Hobart  was  in  default,  and  it  had  the  right  to  do  it. 
When  appellant  declined  to  reinstate  it  after  having  been 
offered  the  rental  of  the  telephone  in  the  dwelling-house,  it 
was  its  duty  to  reinstate  it,  and  not  having  done  so,  it  should 
compensate  Hobart  for  his  pecuniary  loss,  and  such  incon- 
venience and  annoyance  in  being  wrongfully  deprived  of  its 
use,  as  the  jury  thought  proper  under  the  facts.  We  do  not 
say  that  damage  for  inconvenience  and  annoyance  may  be 
recovered  in  all  cases,  but  from  the  very  nature  of  the  subject 
matter  of  this  litigation,  annoyance  and  inconvenience  is 
one  of  the  main  elements  of  damages.  In  the  case  of  Hewlett 
V.  George,  68  Miss.  703,  9  South.  885,  13  L.  R.  A.  682,  this 
court  held  that  "compensatory  damages  are  not  necessarily 
limited  to  actual  money  losses."  Again,  in  the  case  of  Ala- 
bama &  V.  Ry.  Co.  V.  Bloom,  71  Miss.  247,  15  South.  72,  the 
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court  held   that  damage  for  discomfort  and  inconvenience 
might  properly  be  considered  as  compensatory  damages. 

In  the  case  of  Shepard  v.  Milwaukee  Gaslight  Co.,  15  "Wis. 
318,  82  Am.  Dec.  679,  when  the  question  as  to  damage  was 
that  of  compensation  merely,  the  court  said:  "But  it  is  said 
that  the  court  erred  in  the  rule  of  damages.  It  told  the  jury 
that  *  the  plaintiff ,  if  entitled  to  a  verdict,  should  have  such 
damages  as  will  compensate  him  for  the  pecuniary  loss,  and 
also  for  the  inconvenience  and  annoyance  experienced  by  him 
in  his  mercantile  business  arising  out  of  the  defendant's  re- 
fusal to  furnish  gas  to  the  plaintiff.'  It  is  claimed  that  this 
instruction  gave  the  plaintiff  punitive  or  vindictive  damages. 
But,  we  think,  this  is  clearly  not  so.  The  inconvenience  and 
annoyance  occasioned  directly  by  the  wrongful  act  or  refasal 
of  the  defendant  are  always  legitimate  items  in  estimating 
the  damages  in  actions  ^^*  of  this  kind.  Vindictive  damages 
are  those  which  are  given  over  and  above  all  this  as  punish- 
ment for  the  other  party.  In  actions  for  a  nuisance,  the  dam- 
age usually  consists  almost  entirely  in  inconvenience  and  an- 
noyance. So,  also,  in  many  other  actions  of  tort.  In  Ives  v. 
Humphreys,  1  E.  D.  Smith,  201,  the  court  says:  'Even  if  the 
plaintiff  be  confined  strictly  to  compensation  for  the  injuries 
sustained  by  him,  the  jury  are  to  determine  the  extent  of  the 
injury,  and  the  equivalent  damages,  in  view  of  all  the  cir 
cumstances  of  injury,  insult,  invasion  of  the  privacy,  and 
interference  with  the  comfort  of  the  plaintiff  and  his  fam- 
ily.' And  again:  'For  an  involuntary  trespass,  or  a  tres- 
pass committed  under  an  honest  mistake,  the  damanres  should 
be  confined  to  compensation  for  the  injury  sustained  by 
the  plaintiff,  and  in  estimating  the  amount  of  such  dam- 
ages, all  of  the  particulars  wherein  the  plaintiff  is  aggrieved 
may  be  considered,  whether  pecuniary  loss,  or  pain,  or  in- 
sult, or  inconvenience.*  "  We  quote  this  case  with  approval 
as  applied  to  this  class  of  cases.  When  the  telephone  com- 
pany undertakes  to  cut  out  its  subscribers  for  debts  which 
it  claims  to  be  due  it,  it  may  do  so  if  the  subscriber  actually 
owes  it,  but  if  the  subscriber  is  not  indebted  to  it,  it  is  liable 
for  such  actual  damage,  inconvenience  and  annoyance  as  is 
occasioned  him  by  its  wrongfully  cutting  out  his  telephone. 

The  damage  sustained  by  the  loss  of  a  telephone  in  its  very 
nature  is  largely  composed  of  inconvenience  and  annoyance. 
That  a  person  deprived  of  the  use  of  a  telephone  is  materi- 
ally damaged,  all  will  concede.     What  is  the  amount  of  dam- 
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age  in  dollars  and  cents  cannot  be  accurately  stated  by  the 
party  suing,  for  the  reason  that  his  damage  consists  not  only 
in  pecuniary  lasses,  but  it  consists  in  inconvenience,  discom- 
fort and  an  annoyance,  and  it  must  be  left  to  the  jury  to 
determine  what  is  the  damage  sustained,  taking  into  consid- 
eration the  discomfort,  the  annoyance  and  inconvenience  suf- 
fered, together  with  actual  pecuniary  losses.  Would  it  be 
contended  if  one's  gas  is  wrongfully  ^^^  cut  off  that  com- 
pensatory damage  would  be  only  what  it  would  cost  to  buy 
tallow  candles?  To  so  hold,  and  to  hold  that  annoyance, 
discomfort  and  inconvenience  was  not  a  proper  element  of 
damage  to  be  considered  by  a  jury  when  the  services  of  a 
telephone  has  been  wrongfully  discontinued,  would  be  to 
place  the  public  at  the  mercy  of  the  telephone  company,  and 
force  them  to  yield  to  many  unjust  demands  rather  than 
contest,  for  fear  of  a  discontinuance  of  the  service.  Such 
coercive  powers  cannot  be  sanctioned. 

We  would  unhesitatingly  set  aside  a  verdict  of  the  jury 
where  the  amount  allowed  was  grossly  excessive  or  unreason- 
able, but  we  shall  be  slow  to  interfere  with  their  judgment 
when  it  "is  not  so.  The  telephone  may  be  considered  a  neces- 
sary household  utility,  so  much  so  that  the  thought  of  losing 
it  will  coerce  almost  anyone  into  payment  of  any  debt  claimed 
within  reason  rather  than  have  it  cut  out.  It  is  a  public 
service  corporation  without  competition,  monopolistic  in  na- 
ture, and  the  patrons  have  no  choice  but  to  accept  its  ser- 
vice, and  they  have  not  the  privilege  of  selecting  to  do  busi- 
ness with  a  competitor,  because  there  is  no  competitor,  and 
for  this  reason  the  rights  of  the  public  should  be  carefully 
guarded  against  oppressive  methods  used  for  the  purpose  ot 
collecting  unjust  demands.  The  necessities  of  the  law  must 
meet  modern  conditions. 

The  action  of  the  telephone  company  was  wrong,  and  it 
was  not  necessary  for  Mr.  Hobart  to  pay  the  wrongfully  de- 
manded bill  for  the  purpose  of  retaining  the  telephone  in 
his  dwelling.  If  he  had  done  this,  it  would  have  been  nec- 
essary for  him  to  sue  for  the  recovery  of  the  amount  over- 
paid, and  to  require  him  to  do  this,  in  the  language  of  the 
case  of  Wood  v.  Auburn  (Me.),  32  Atl.  908,  29  L.  R.  A.  377, 
*' would  be  a  violation  of  the  fundamental  juristic  principle 
of  procedure.  That  principle  is  that  the  claimant,  not  the 
defendant,  shall  resort  to  judicial  process."  This  case  is 
in  perfect  accord  with  the  case  of  Cumberland  Telephone  & 
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T.  Co.  V.  Baker,  85  Miss.  486,  37  South.  1012.  2C4  j^  ^hat 
case  the  telephone  company  had  rendered  the  service,  and 
the  rental  was  properly  due  from  Mr.  Baker,  but  he  claimed 
an  unliquidated  amount  as  damage  for  poor  service,  and 
paid  his  bill  less  the  amount  so  claimed  by  him,  whereupon 
his  telephone  was  discontinued,  and  the  court  held  that  he 
was  not   entitled  to   exemplary  damages. 

We  can  find  no  reversible  error  in  this  cause. 

Affirmed. 


A  Telephone  Company  cannot,  as  a  condition  precedent  to  fur- 
nishing an  applicant  telephone  facilities,  require  him  to  stipulate 
that  he  will  use  the  system  of  that  company  exclusively":  State  v. 
Citizens'  Tel.  Co.,  61  S.  C.  83,  85  Am.  St.  Eep.  870.  And  a  rule  of 
a  water  company  that  it  will  shut  off  the  water  from  customers  in  all  cases 
of  nonpayment  of  water  rents  is  unreasonable  and  void,  if  so  construed 
as  to  permit  the  water  to  be  shut  off  because  a  former  occupant  has 
not  paid  his  bill:  Turner  v.  Eevere  Water  Co.,  171  Mass.  329,  68 
Am.  St.  Kejv  432;  Burke  v.  City  of  Water  Valley,  87  Miss.  732,  112 
Am.  St.  Eep.  468;  Linne  v.  Bredes,  43  Wash.  540,  117  Am.  St.  Eep. 
1068. 

The  Measure  of  Damages  against  a  telephone  company  for  refusing 
to  render  service  at  the  request  of  a  customer  is  discussed  in  Gwynn 
V.  Citizens'  Tel.  Co.,  69  S.  C.  434,  104  Am.  St.  Eep.  819;  Cumberland 
.Tel.  etc.  Co.  v.  Hendon,  114  Ky.  501,  102  Am.  St.  Eep.  290. 


HALL  V.  EASTMAN,  GARDINER  &  COMPANY. 

[89  Miss.  588,  43   South.  2.] 

STANDINQ  TIMBER  SALES— Time  In  Which  to  Remove.— 
Under  a  deed  to  the  standing  timber  on  separate  tracts  of  land  pro- 
viding that  it  shall  remain  in  force  as  to  each  separate  tract  until 
one  year  after  the  vendee  begins  to  cut  timber  therefrom,  he  is  re- 
quired to  begin  cutting  within  a  reasonable  time,  as  shown  by  the 
evidence,  after  the  execution  of  the  deed,  notwithstanding  that  it 
grants  a  right  of  way,  unlimited  as  to  time,  over  all  the  separate 
tracts  of  land,  for  the  removal  of  the  timber  therefrom,  and  from 
the  adjacent  lands  of  the  purchaser,     (pp.  712,  713.) 

The  bill  in  this  case  charged  that  defendant  had  taken  no 
steps,  for  more  than  five  years  after  the  execution  of  the 
deed  set  out  in  the  opinion,  toward  cutting  or  removing  the 
timber  from  the  land.  That  complainants  desired  to  culti- 
vate the  premi.ses,  but  could  not  do  so,  because  of  the  stand- 
ing timber  thorcon  and  defendant's  refusal  ta  remove  it, 
and  that,  as  the  defendant  claimed  an  unlimited  time  iu 
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which  to  remove  the  timber,  the  bill  praj-ed  for  a  cancella- 
tion of  the  deed  and  defendant's  claim  to  the  timber,  or,  in 
the  alternative,  that  the  court  should  fix  a  time  within  which 
the  timber  must  be  removed. 

A  decree  was  entered  in  the  trial  court,  sustaining  a  de- 
murrer to  the  bill  and  dismissing  the  suit,  and  complain- 
ants appealed. 

Longingo,  Willing  &  Wilson,  for  the  appellants. 

Shannon  &  Street,  Green  &  Green  and  Mayes  &  Long- 
street,  for  the  appellee. 

608  WHITFIELD,  C.  J.  The  instrument  to  be  inter- 
preted in  this  case  is  as  follows: 

"In  consideration  of  sixty-seven  dollars  and  fifty  cents 
($67.50)  to  us  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, we  do  hereby  grant,  sell,  convey,  and  warrant  to 
Eastman,  Gardiner  &  Company,  a  corporation,  its  successors 
and  assigns  all  of  the  timber  now  or  hereafter  growing, 
standing,  lying,  or  being  on  the  following  described  land, 
situated  in  the  county  of  Simpson,  State  of  Mississippi,  and 
described  as  follows:  The  southwest  1/4  of  northeast  1/4. 
section  twenty-five,  township  10,  range  17  west — together 
with  the  right,  at  any  and  all  times  from  the  date  hereof, 
of  egress  and  ingress  upon  said  land  to  cut  down  and  remove 
said  timber  therefrom;  and  do  also  grant  to  said  Eastman, 
Gardiner  &  Company,  or  its  successors  and  assigns,  for  the 
consideration  aforesaid,  the  right  of  way  over,  through,  and 
across  said  property,  or  any  part  thereof,  to  construct,  main- 
tain, and  use  logging  railways  or  tram  roads  or  dirt  roads, 
with  the  right  to  construct,  maintain,  and  use  spur  tracks 
or  roads  over,  through,  and  across  said  lands  continuously 
for  the  purpose  of  removing  the  timber  now  owned  or  to 
be  acquired  by  said  Eastman,  Gardiner  &  Company,  or  their 
successors  or  assigns,  from  said  land  and  all  lands  adjacent 
*****  to  the  above-described  lands.  Eastman,  Gardiner  &  Com- 
pany, or  their  successors  and  assigns,  also  to  have  the  right 
to  erect  on  said  lands,  and  to  remove  from  said  lands  at  any 
and  all  times,  any  and  all  buildings  or  other  property  re- 
quired for  logging  purposes.  It  is  especially  covenanted  and 
agreed  that  as  to  each  forty-acre  tract  herein  described  and 
conveyed  this  deed  shall  continue  and  remain  in  force  until 
said  Eastman,  Gardiner  &  Company,  their  successors  and 
assigns,  commence  to  cut  and  lumber  the  same,  and  for  one 
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year  thereafter,  and  then  to  become  void  and  of  no  effect; 
but  the  right  of  way  of  said  Eastman,  Gardiner  &  Com- 
pany, their  successors  and  assigns,  for  railways  or  tram 
roads  or  dirt  roads,  whether  main  or  spur  trades  or  roads, 
shall  remain  in  full  force.  It  is  further  covenanted  and 
agreed  that  Eastman,  Gardiner  &  Company,  or  their  succes- 
sors and  assigns,  will  pay  the  taxes  on  the  land  from  the 
date  hereof  until  the  timber  is  removed. 

"Witness  our  signature,  this  21st  day  of  March,  1900. 

"BUD  HALL. 

"MAY  HALL." 

We  propose  to  decide,  in  this  case,  nothing  except  what 
this  instrument  presents  for  decision.  This  is  not  the  case 
of  a  grant  by  A,  owning  both  the  land  and  the  timber  there- 
on, of  the  timber  in  fee  simple,  without  qualification.  We 
will  construe  that  sort  of  instrument  when  the  case  arises. 
This  is  not  the  case  of  a  deed  giving  the  grantee  "as  long  as 
he  wishes"  in  which  to  move  the  timber;  nor  the  case  of  a 
deed  giving  the  grantee  the  right  to  commence  cutting  when 
he  pleases.  This  instrument  is  peculiar  in  its  terms,  and 
express  in  its  provisions.  The  special  covenant  contained 
in  it  controls  and  limits,  of  course,  the  general  provision 
preceding.  That  special  covenant  is  as  follows:  "It  is  espe- 
cially covenanted  and  agreed  that,  as  to  each  forty-acre 
tract  herein  described  and  conveyed,  this  deed  shall  continue 
and  remain  in  force  until  the  said  Eastman,  Gardiner  & 
Company,  their  successors  and  assigns,  commence  to  cut  and 
lumber  the  same,  and  for  one  year  thereafter,  and  then  to 
become  void  and  of  no  effect."  This  is  the  controlling 
**®  clause  in  the  instrument;  and  it  plainly  means,  what  it 
expressly  declares,  that  all  the  timber,  whether  growing, 
standing,  lying  or  being  on  the  lands  described,  and  whether 
growing  thereon  when  the  instrument  is  made,  IMarch  21, 
1900,  or  thereafter  growing  thereon,  which  the  grantee  could 
take  in  one  year  from  that  date — that  is  to  say,  could  "cut 
And  remove" — was  such  timber  as  the  grantee  could  cut  and 
remove  in  one  year  from  the  time  it  commenced  to  cut.  The 
proposition  contended  for  by  learned  counsel  for  appellee, 
that  under  this  instrument  the  grantee  had  a  fee  simple 
title  to  all  the  timber  growing  on  the  land  at  the  date  of  the 
instrument  or  growing  at  any  time  thereafter,  and  all  such 
timber,  whether  gr()\vin<r,  standing,  lyiiitr,  or  Ijoing  on  said 
land,  witliout  any  limit  whatever,  is,  of  coui'se,  utterly  un- 
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tenable.  Indeed,  in  one  part  of  their  brief  learned  counsel 
for  appellee  say:  "We  are  frank  to  say  that  in  our  opinion 
this  limitation  is  valid.  It  limits,  in  virtue  of  the  time  there 
in  expressed,  what  has  gone  before,  and,  one  year  after  East- 
man, Gardiner  &  Company  begins  to  cut  and  lumber  the 
property,  the  deed  by  its  express  condition  becomes  void." 

This  concession,  which  is  perfectly  correct  in  sound  law, 
contravenes  completely  the  other  contention,  in  another  part 
of  learned  counsel's  brief,  that  the  instrument  provided  a 
grant  of  all  the  timber,  without  any  qualification  whatever. 
This  concession  also  completely  answers  the  untenable  propo- 
sition that  a  case  of  forfeiture  is  here  presented.  There  is 
no  case  Avhatever  of  forfeiture  presented  in  this  cause.  The 
simple  provision  is  that,  within  one  year  after  cutting  be- 
gins on  each  forty-acre  tract,  the  right  to  cut  shall  cease 
and  the  conveyance  become  void;  in  other  words,  the  instru- 
ment itself  provides  its  own  time  of  expiration  and  the 
contract  becomes  void  under  it.  It  ceases,  not  by  for- 
feiture to  be  declared  by  the  court,  but  by  virtue  of  an 
express  provision  in  the  instrument  itself,  to  wit,  the  pro- 
vision that  the  instrument  shall  become  void  one  year  after 
the  cutting  commences.  Nothing  can  be  clearer  than  that 
this  provision  fixes  by  contract  the  expiration  of  the  right 
of  the  ***  grantee  to  cut  and  remove  timber,  and  that  no 
element  of  forfeiture  is  in  any  way  involved.  Notwithstand- 
ing this  concession,  learned  counsel  say  in  another  part  of 
their  brief  that  "it  was  expressly  contracted  and  agreed  that 
at  any  and  all  times  appellee,  its  successors  and  assigns, 
could  enter  to  cut  and  remove  this  timber,  and  are  not  re- 
stricted to  any  reasonable  or  any  other  time  whatsoever." 

Again,  in  other  places  of  learned  counsel's  brief  it  is  earn- 
estly argued  that  the  effect  of  the  instrument  is  to  vest  an 
absolute  fee  simple  title  of  all  the  timber  then  and  there  on 
the  land,  and  that  which  may  be  lying,  standing  or  being 
on  the  land,  without  any  limitation  whatever.  The  argu- 
ment is  that  the  grantee  might  commence  to  cut  whenever  he 
pleased,  and  not  until  he  pleased,  and,  if  he  never  begins,  he 
would  still  own  in  fee  all  said  timber,  and  that  these  rights 
are  vested  in  the  grantee  by  the  terms  of  this  instrument. 
Nothing  could  be  further  from  the  intention  and  purpose  of 
the  makers  of  this  instrument  as  expressly  set  forth  in  the 
special  covenant  named.  The  grantee  had  purchased  tim- 
ber standing  on  a  very  large  number  of  forty-acre    tracts; 
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this  case  being  simply  a  test  case  to  determine  the  rights  of 
the  parties  to  timber  on  all  these  lands. 

The  plain  purpose  of  the  instrument  is  to  give  to  the  gran- 
tee the  right  to  cut  and  remove  the  timber.  There  was  not 
the  remotest  thought,  on  the  part  of  either,  that  the  grantee 
should  have  the  right  to  the  timber,  the  timber  to  be  kept 
standing  on  the  land  forever,  or  indefinitely.  It  is  made  the 
duty  of  the  grantee  to  cut  and  remove  the  timber  from  the 
land.  The  provisions  of  this  instrument  abound  as  to  the  right 
and  the  duty  to  enter  and  cut  and  remove  the  timber  from 
these  lands.  Plainly,  the  purpose  of  the  instrument  was,  as  to 
each  forty-acre  tract,  that  the  grantee  should  commence  to 
cut  and  remove  the  timber  within  what  would  be  a  reasonable 
time,  to  be  determined  by  the  evidence.  In  determining  what 
would  be  a  reasonable  time  within  which  to  commence  cut- 
ting on  one  forty-acre  tract,  then  as  to  what  would  be  a  rea- 
sonable time  to  begin  cutting  **^  on  another  forty-acre  tract, 
the  character  of  the  land,  the  situation  of  the  timber,  the  dif- 
ficulty of  access,  and  many  other  considerations,  perfectly 
obvious,  should  be  taken  into  consideration,  so  as  to  deter- 
mine correctly  what  would  be  a  reasonable  time  within  which 
the  grantee  must  begin  to  cut  as  to  each  forty-acre  tract,  sep- 
arately considered.  And  what  this  reasonable  time  is  the 
authorities  abundantly  show  is  a  matter  to  be  determined 
by  evidence,  according  to  the  circumstances  of  each  particular 
case. 

Learned  counsel  for  appellee  insist  that  the  provision  in 
the  instrument  that  the  right  of  way  for  railroads,  tramways, 
dirt  roads,  etc.,  over  the  lands  described  in  the  instrument 
was  to  remain  in  full  force,  together  with  the  other  provision 
that  the  right  of  way  across  that  property  for  the  purpose 
of  constructing,  maintaining,  and  using  logging  railways  or 
tram  roads  or  dirt  roads,  with  a  right  to  construct,  maintain, 
and  use  spur  tracks  or  roads  over  and  across  said  land  continu- 
ously, shows  that  the  grantee  could  commence  to  cut  when- 
ever it  pleases,  even  if  it  be  for  a  period  of  time  no  matter  how 
remote.  This  is  a  plain  confusing  of  two  entirely  distinct 
things.  •  The  right  of  the  grantee  to  commence  to  cut  the  tim- 
ber on  each  forty-acre  tract  is  one  tiling;  the  right  to  main- 
tain these  railroads,  tram  roads,  dirt  roads,  and  spur  tracks, 
which  is  entirely  for  the  purpose  of  tran.sporting  the  timber 
from  the  lands  to  the  mill,  is  atiolhor  thing,  and  was  in- 
tended to  exist  continuously  and  to  remain  in  force  for  the 
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very  reason  set  out  in  the  instrument,  to  wit,  that  the  grantee 
might  not  only  cut  the  timber  on  these  lands,  but  also  from  all 
lands  adjacent  to  the  above-described  lands.  The  thought 
was  that  the  grantee  not  only  should  cut  and  remove  all  the 
timber  it  could  cut  on  each  of  the  forty-acre  tracts  described 
in  this  and  other  kindred  instruments,  but  that  it  was  to  have 
the  right  to  keep  its  tramways  and  other  roads  and  build- 
ings laid  down  and  constructed  on  these  lands  thus  described 
in  these  instruments,  not  only  until  ****  it  cut  the  timber  on 
these  lands,  but  until  it  had  cut  the  timber  on  all  adjacent 
lands.  The  landlord  could  proceed  to  put  his  soil  in  culti- 
vation, and,  if  he  was  to  some  extent  inconvenienced,  he  had 
nevertheless  in  this  instrument  expressly  granted  the  right 
to  the  grantee  to  maintain  these  roads  until  it  cut  all  the  tim- 
ber from  the  adjacent  lands,  together  with  such  timber  as  it 
could  cut  and  remove  from  these  lands,  from  the  period  of 
time  from  which  it  commenced  to  cut  on  each  of  these  forty- 
acre  tracts. 

We  have  not  been  able  to  see  how  there  could  have  been 
any  serious  difficulty  in  the  construction  of  this  instrument. 
Courts  must  look  at  the  whole  instrument,  not  at  one  clause. 
They  must  get  the  purpose  from  the  whole  instrument,  and 
they  have  a  right  to  look  to. the  situation  of  the  parties  who 
made  the  instrument,  to  the  subject  matter  embraced  in  the 
instrument,  and  to  all  the  conditions  surrounding  the  parties 
executing  the  instrument.  When  this  is  done,  as  it  must,  of 
course,  be  done  to  reach  the  true  intent  of  the  parties,  all  diffi- 
culty in  the  construction  of  this  instrument  instantly  disap- 
pears. The  truth  is,  we  have  had  a  bad  wealth  of  learning 
cited  by  counsel  on  both  sides  in  this  case,  which  is  entirely, 
aside  from  any  proper  construction  of  this  particular  instru- 
ment which  we  are  now  interpreting.  The  chief  difficulty 
which  has  beset  the  learned  counsel  of  appellee  is  in  stickling 
about  the  first  clause  in  the  instrument,  and  the  whole  argu- 
ment is  made  as  if  there  was  nothing  in  the  instrument  after 
the  description  of  the  land ;  in  other  words,  as  if  this  were  a 
case  where  A,  owning  the  land  and  the  timber  thereon,  had  con- 
veyed to  B  all  of  the  timber,  without  any  other  clause  in  the 
instrument  at  all.  If  this  had  been  the  purpose  of  the  parties, 
all  the  rest  that  follows  the  first  clause  might  well  have  been 
omitted;  and  counsel  argues  and  treats  all  that  follows  as 
;Superfluous. 
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Counsel  cite  Robmson  v.  Payne,  58  Miss.  690,  a  case  wholly 
unlike  this,  and  omit  entirely  to  refer  to  Hart  v,  Gardiner, 
614  74  ]yjjgs  153^  20  South.  877,  repeatedly  approved  since 
its  decision,  and  in  which  the  very  contention  which  they  make 
here  now  was  disallowed,  and  in  which  the  Robinson-Payne  case 
(58  Miss.  690)  was  fully  considered  and  explained.  That 
there  may  be  no  further  confusion  along  this  line,  we  re- 
peat once  more,  to  reaffirm  emphatically,  the  doctrine  of  that 
case,  as  follows:  "The  fault  in  this  reasoning  is  that  the  rule 
has  no  application  when  the  estate  intended  to  be  granted  is 
not  actually  set  forth  in  the  granting  clause,  in  words  chosen 
by  the  grantor  for  that  purpose,  but  is  worked  out  by  legal 
implication  of  the  intent  to  convey  a  particular  estate  from 
the  use  of  certain  statutory  words,  and  where,  in  addition,  the 
■estate  intended  to  be  granted  is  clearly  shown  elsewhere  in  the 
deed.  The  rule  which  required  the  habendum  to  yield  to  the 
granting  clause,  when  repugnant  intents  are  expressed  in  the 
two  as  to  the  estate  to  be  conveyed,  is  applicable  only  where 
the  intents  are  both  the  actual  intents  of  the  grantor,  and  not 
intents  arising  by  implication  of  law  from  the  use  of  certain 
words,  to  which  the  statute  has  affixed  a  certain  meaning. 
The  distinction  is  between  the  actual  intent  of  the  grantor 
expressed  in  terms  of  his  own,  selected  to  declare  that  intent, 
and  an  intent  merely  implied  by  law.     And  this  distinction 

is   abundantly   sustained  by   authority To   the   same 

effect  see  3  "Washburn  on  Real  Property,  p.  466  et  seq.,  es- 
pecially section  61;  Martindale  on  Convej^ancing,  sec.  Ill; 
Devlin  on  Deeds,  sees.  213,  214,  216.  And  see,  specially, 
tlie  very  striking  case  of  Henderson  v.  Mack,  82  Ky.  379, 
where  the  court  says:  'The  proper  end  of  all  rules  of  con- 
struction is  to  effect  the  intention  of  the  parties  to  the  instru- 
ment; and  the  intention  of  a  grantor  in  a  deed  is  to  govern 
when  it  can  be  ascertained,  equally  as  in  the  case  of  other  in- 
struments. In  arriving  at  it,  the  entire  paper  must  be  con- 
sidered. Blackstone  says  that  the  construction  'must  be  made 
upon  the  entire  deed,  and  not  entirely  upon  disjointed  parts 
of  it.'  If  clauses  are  repugnant  to  each  other,  thoy  must  be 
reconciled,  if  ^"'^  possible;  and  the  intent,  and  not  the  words, 
is  the  principal  thing  to  be  regarded.  Tlie  technical  rules  of 
construction  are  not  to  be  resorted  to,  whon  the  meaning  of 
the  party  is  plain  and  obvious.  As  was  well  said  in  Robin- 
.son  V.  Payne,  58  Miss.  692:  'The  intention  must  prevail.'  " 
This  last-quoted  clause  shows  that  the  Robiusou-Payue  case 


716  American  State  Reports,  Vol.  119.  [Miss. 

announces  the  same  rule  we  announced  in  Hart  v.  Gardiner, 
74  Miss.  153,  20  South.  877,  to  wit:  "The  intention  must  pre- 
vail." 

In  view  of  these  authorities,  and  many  others  which  might 
be  multiplied,  it  is  obvious  that  the  special  covenant  that  we 
have  heretofore  considered  limits  the  first  clause  in  the  in- 
strument, and  tliat  the  real  purpose  here  was  to  give  to  the 
grantee  the  right  only  to  all  such  timber  as  had  been  there- 
tofore described,  which  the  grantee  might  cut  and  remove  from 
each  forty  acjes  within  one  year  from  the  time  it  commenced 
to  cut  on  each  forty  acres  separately  dealt  with.  The  tim- 
ber thereafter  growing  meant  the  timber  thereafter  growing 
within  the  life  of  the  contract;  that  is,  growing  from  the  date 
of  the  instrument  to  the  end  of  one  year  from  the  time  ap- 
pellee began  to  cut.  The  opposite  construction  results  in  the 
utterly  incongruous  holding  that  the  grantee  had  the  right 
to  commence  to  cut  w^henever  it  pleased,  even  if  that  was  for- 
ever, and  then,  after  it  commenced  cutting,  one  year  more; 
in  other  words,  that  it  had  forever,  plus  one  year  besides 
forever,  in  which  to  commence  to  cut.  Assuredly,  it  ought 
to  need  no  authority  to  show  that  this  construction  cannot 
be  possibly  maintained.  This  instrument  by  its  own  terms, 
by  this  special  covenant  hereinbefore  referred  to,  shows  beyond 
the  possibility  of  doubt  that  the  grantee  must  begin  to  cut 
the  timber  within  a  reasonable  time,  treating  each  forty-acre 
tract  separately.  It  is  not  a  case,  as  we  have  stated  before, 
of  a  plain  grant  by  A,  who  owned  the  lands  and  the  timber,  to 
be  of  the  timber,  but  nothing  more ;  but  it  is  a  case  of  a  grant 
by  A  to  B  of  the  timber,  with  an  express  direction  ^*®  that 
he  shall  remove  the  timber,  and  that  he  is  entitled  only  to 
what  he  shall  cut  and  remove  within  one  year  from  the  time 
he  begins  to  cut,  which  means,  of  course,  that  he  must  begin 
to  cut  within  a  reasonable  time.  This  view  of  the  terms  of 
the  instrument  is  abundantly  supported  by  many  cases  se- 
lected with  great  care  by  the  learned  counsel  for  appellants. 

We  refer  to  only  a  few,  which  we  regard  as  conclusive 
of  the  subject:  Hoit  v.  Stratton  Mills,  54  N.  H.  109,  20  Am. 
Rep.  119;  Mathews  v.  Mulvey,  38  Minn.  342,  37  N.  W.  794; 
Pease  v.  Gib.son,  6  Me.  81;  Ferguson  v.  Arthur,  128  Mich, 
297,  87  N.  W.  259.  And  most  especially  see  the  ease  of  Mc- 
Rae  V.  Stillwell,  111  Ga.  65,  36  S.  E.  604,  55  L.  R.  A.  513, 
in  which  case  the  instrument,  like  the  instrument  here,  con- 
tained provisions  from  which  it  was  plain  that  the  intent  was 


Nov.  1906.]     Hall  v.  Eastman,  Gardiner  &  Co.  717 

that  the  cutting  should  commence  within  a  reasonable  time; 
in  other  words,  that  case,  like  this,  falls  within  the  class  of 
cases  in  which  the  instrument,  by  express  provision,  shows 
the  intent  to  have  been  that  the  cutting  should  commence 
within  a  reasonable  time:  See,  also,  Perkins  v.  Peterson,  110 
Ga.  24,  35  S.  E.  319.  The  case  referred  to  of  Pease  v.  Gib- 
son, 6  Me.  81,  contains  language  so  pertinent  that  we  quote 
it  to  approve  it:  "To  admit  the  construction  given  by  the 
defendant's  counsel,  and  consider  such  a  permission  as  a  sale 
of  the  trees,  to  be  cut  and  carried  away  at  the  good  pleasure 
of  the  purciiaser,  and  without  any  reference  to  the  limita- 
tion, in-  point  of  time,  specified  in  the  permit,  would  be 
highly  injurious  in  its  consequence.  It  would  deprive  the 
owner  of  the  land  of  the  privilege  of  cultivating  it  and  ren- 
dering it  productive,  thus  occasioning  public  inconvenience 
and  injury;  and,  in  fact,  it  would  amount  to  an  indefinite 
permission.  The  purchaser,  on  this  principle,  might  by 
gradually  cutting  the  trees  and  clearing  them  away,  make 
room  for  a  succeeding  growth,  and,  before  he  had  removed 
the  trees  standing  on  the  land  at  the  time  of  receiving  such 
license  of  sale,  others  would  grow  to  a  suffieient  size  to  be 
^^^'^  useful  and  valuable,  and  then  the  owner  of  the  land 
would  be  completely  deprived  of  all  use  of  it.  Principles  lead- 
ing to  such  consequences  as  we  have  mentioned  cannot  receive 
the  sanction  of  the  court." 

Indeed,  we  have  ourselves  already  foreshadowed  the  princi- 
ple we  have  announced  in  Gex  v.  Dill,  86  Miss.  10,  38  South. 
193,  wherein  it  was  held  that:  "Where  a  turpentine  lease 
omitted  to  give  date  when  the  rights  it  granted  should  begin 
and  end,  but  work  was  commenced  thereunder  within  two 
years,  a  contention  that  the  lease  was  void,  as  tending  to 
create  a  perpetuity,  was  untenable."  And  it  was  so  held 
to  be  untenable  in  the  following  language  of  the  court:  "We 
cannot  support  the  position  that  the  lease  is  void,  as  tending 
to  create  perpetuity,  in  that  it  does  not  give  the  date  when 
the  right  it  grants  shall  begin  and  end.  We  have  examined 
all  the  authorities  cited  in  the  briefs  of  counsel.  Under 
them  we  think  that  the  most  that  can  be  claimed,  if  it  can 
be,  is  that  the  work  must  commence  in  a  reasonable  time, 
and  in  this  case  we  think  it  did  conunonce  in  a  reasonable 
time.  This  record  docs  not  show  a  lapse  of  thirteen  years, 
as  in  ca.ses  cited,  before  the  beginning,  but  not  quite  two 
years.     This  conclusion  does  not  make  it  necessary  to  decide 
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whether  or  not  in  this  case  the  delay,  to  be  unreasonable, 
must  pass  the  period  of  the  statute  of  limitation."  It  is 
true  that  the  precise  point  was  not  squarely  decided,  but  the 
reasoning  of  the  court,  as  it  seems  to  us,  clearly  foreshadowed 
the  principle  which  we  now  announce. 

It  results  from  these  views  that  this  was  a  case  for  an  an- 
swer, and  not  a  demurrer;  and  it  follows  that  the  decree  of 
the  court  below,  sustaining  the  demurrer  and  dismissing  com- 
plainants' bill,  is  reversed,  the  demurrer  overruled,  and  the 
cause  remanded,  to  be  proceeded  with  in  accordance  with  this 
opinion — answer  to  be  filed  within  thirty  days  from  the  filing 
of  the  mandate  in  the  court  below. 

Mr.  Justice  Calhoon  Dissented  from  the  majority  opinion,  upon  the 
ground  that,  under  the  deed  in  question,  the  grantee  had  a  fee  in 
the  timber,  only  determinable  after  one  year  from  his  commence- 
ment to  cut  it,  and  an  unlimited  time  in  which  to  begin  to  cut.  He 
said  in  part:  "This  deed  belongs  to  that  class  admitting  of  no 
interpretation,  because  its  language  is  so  plain  that  it  interprets 
itself.  The  beginning  of  the  warranty  conveyance,  of  'all  the  timber 
now  or  hereafter  growing,  standing,  lying  or  being  on  the  land,'  if 
it  stood  alone,  I  now  think  gave,  under  our  system,  a  fee  simple 
title  to  the  timber  for  all  time  without  the  power  of  the  courts  to 

require  entry  or  removal  within  any  time To  the  foregoing  is 

added,  'for  the  consideration  aforesaid'  the  right  of  way,  and  to 
construct  railways,  etc.,  over  'said  lands  continuously,'  for  the  pur- 
pose of  removing  timber  'from  said  lands  and  all  lands  adjacent' 
thereto.  This  certainly  fixes  no  time  to  commence,  nor  authorizes 
any  other  power  to  fix  it.  Then  it  provides  that  it  shall  remain  in 
force  'until  the  said  Eastman,  Gardiner  &  Co.,  their  successors  and 
assigns,  commence  to  cut  and  for  one  year  thereafter.'  It  con- 
cludes that  the  grantee  and  its  successors  and  assigns  shall  'pay 
the  taxes  on  the  land  from  the  date  hereof  until  the  timber  is 
removed';  this  provision  being  doubtless  thought  sufficient  to  insure 
reasonable  expedition.  Certain  it  seems  that  the  grantee  had  a  fee 
to  the  timber,  only  determinable  after  one  year  from  the  commence- 
ment to  cut.  This  is  what  was  agreed  to  and  paid  for.  Surely,  if 
we  could  undertake  to  fix  a  reasonable  time,  we  should  make  it  long 
enough  to  include  'timber  hereafter  growing.'  .... 

"It  is  not  possible  for  me  to  reconcile  the  conclusion  of  my  asso- 
ciates to  the  grant  of  'timber  hereafter  growing'  and  the  provision 
that  the  grantee  should  'pay  taxes  on  the  land  from  the  date  hereof 
until  the  timber  is  removed.'  There  is  no  case  referred  to  by  coun- 
sel where  the  instrument  had  these  clauses,  which  is  decided  in  accord- 
ance with  the  views  of  my  associates.  There  can  be  none  where  tim- 
ber adjudications  are  like  ours." 
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For  Authorities  Bearing  on  the  principal  case,  see  Hoit  v.  Stratton 
Mills,  54  N,  H.  109,  20  Am.  Eep.  119;  Saltonstall  v.  Little,  90  Pa. 
422,  35  Am.  Eep.  683;  Heflin  v.  Bingham,  56  Ala.  566,  28  Am.  Kep.- 
776;   Irons  v.  Webb,  12  Vroom,  203,  32  Am.  Eep.  193. 


GRAND  LODGE  COLORED  KNIGHTS  OF  PYTHIAS  v. 

SMITH. 

[89  Miss.  718,  42  South.  89.] 

INSUEANCE,  LIFE — Forced  Marriage — ^Wldow  of  Insured. — 
If  the  insured  was  forced  and  coerced  into  marrying  a  woman,  and 
never  thereafter  cohabited  with,  or  even  visited  her,  she  is  not  his 
widow  at  his  death  within  the  terms  of  an  insurance  contract  mak- 
ing the  insurance  payable  to  the  "widow  or  other  heirs"  of  the  in- 
sured,    (p.  719.) 

L.  J.  Winston,  for  the  appellant. 
Bryson  &  Dabney,  for  the  appellees. 

■^23  CALIIOON,  J.  The  appellant  lodge  in  1903  insured 
the  life  of  Chester  Smith  for  four  hundred  dollars,  payable 
to  "his  widow  or  other  heirs."  He  died,  and  his  heirs  claim 
the  money  in  a  bill  against  the  lodge  and  one  Mrs.  Richard- 
son. It  is  shown  that  there  was  a  pretended  marriage  be- 
tween Chester  and  Mrs.  Richardson  in  1904,  but  that  was  in 
fact  no  marriage  at  all,  because  he  was  forced  into  it,  and 
that  every  movement  at  it  and  preceding  it  was  under  the  co- 
ercion of  pistols  and  bludgeons,  and  that  immediately  at  the 
conclusion  of  the  pretended  ceremony  he  went  away  from 
her,  has  never  cohabited  with  her,  nor  even  visited  her.  Tho 
decree  below,  in  effect,  was  that  the  marriage  was  void,  in 
so  far  as  it  concerned  this  money  claim  and  that  the  lodge 
pay  the  petitioning  heirs.  Mrs.  Richardson  was  duly  made  a 
party  defendant  to  the  proceeding,  but  docs  not  appeal;  the 
lodge  being  the  only  appellant. 

We  agree  with  the  chancellor  that  it  must  pay  the  heirs  to 
the  exclusion  of  Mrs.  Richardson.  The  marriage  was  void, 
so  far  as  this  money  claim  in  controversy  goes,  and  payment 
to  appellees  is  fully  protected  as  against  Mrs.  Richardson. 
This  conclnsion  does  not  touch  the  qu(^tion  of  the  course  of 
the  courts  if  there  had  been  consummation  of  the  coerced  mar- 
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riage,  nor  do  any  of  the  decisions  apply  that  refer  to  collateral 
attacks  on  a  marriage. 
Affirmed. 


The    Validity   of  Marriages   procured   by    duress   is   discussed  in  the 
note  to  State  y.  Lowell,  79  Am.  St.  Kep.  370. 


ADAMS  V.   SAUNDERS. 

[89  Miss.  784,  42  South.  602.] 

TAX  COLLECTORS — Duty  to  Pay  Over  Taxes  Collected. — A 
tax  collector  must  pay  over  to  the  proper  authorities  all  funds  col- 
lected as  taxes  which  come  into  his  hands  officially,  and  it  is  imma- 
terial whether  the  tax  collected  by  him  is  a  constitutional  tax,  or 
whether  it  is  illegal  or  void,  or  improperly  collected,     (p.  720.) 

TAX  COLLECTOES — Liability  on  Bonds.— A  tax  collector  and 
his  official  bondsmen  are  liable  for  money  collected  by  him  as  taxes, 
although  he  had  no  authority  to  collect  it.     (pp.  720,  721.) 

0.  G.  Johnston,  for  the  appellant. 

Carroll  &  Magruder,  Alexander  &  Alexander  and  G.  B. 
Power,   for  the   appellees. 

798  MAYES,  J.  In  27  American  and  English  Encyclo- 
pedia of  Law,  second  edition,  800,  citing  numerous  authori- 
ties, it  is  stated  that  a  collector  of  taxes  must  pay  over  to 
the  proper  authorities  all  funds  which  come  into  his  hands 
officially.  So  far  as  his  duty  to  account  is  concerned,  it  is 
wholly  immaterial  as  to  whether  the  tax  collected  by  hira 
was  a  constitutional  tax,  or  whether  it  was  illegal  or  void, 
or  improperly  collected.  He  can  in  no  event  question  the 
right  of  the  state,  or  other  political  division,  under  whose 
authority  he  derives  his  own  power  to  act,  to  receive  the  same. 
We  literally  adopt  the  rule  announced  by  the  authority  above 
quoted,  supported,  as  it  is,  by  such  sound  principles  of  right, 
as  the  law  applicable  to  this  case.  In  the  case  of  State  v. 
Harney,  57  Miss.  863,  in  speaking  of  a  tax  collector,  George, 
C.  J.,  says:  "He  is  treated  as  the  agent  of  the  state  or 
county  in  collecting  *****  the  money,  and  as  having  received  it 
for  the  benefit  of  his  principal ;  and  he  will  not  be  allowed 
to  rely  upon  technical  objections  which  might  be  made  to  the 
right  of  the  state  or  county  to  it.     The  taxpayers  who  paid 
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the  money  voluntarily  are  considered  as  having  paid  it  to 
him  for  the  use  of  the  treasury ;  and  he  will  not  be  permitted, 
having  thus  received  it,  to  question  the  right  of  the  state 
or  county  to  it."  It  is  true  that  the  language  of  the  court, 
quoted  above,  was  addressed  to  the  objection  made  that  taxes 
were  levied  by  the  board  of  supervisors  sitting  in  Jackson, 
instead  of  at  the  courthouse  at  Raymond,  and  that  therefore 
the  tax  collector,  not  having  the  power  to  collect  the  taxes, 
by  reason  of  this  irregularity,  could  not  be  held  accountable 
for  the  tax  in  a  suit  by  the  state  to  recover  same ;  but  the  court 
held  that  no  such  defense  would  be  tolerated  when  the  col- 
lector was  sued  for  the  amount  actually  collected.  The  de- 
fense sought  to  be  set  up  in  this  case  is  no  less  technical  than 
that  sought  to  be  made  in  the  Harney  case  (57  Miss.  863). 
Defendant  Saunders  confesses  that  for  the  year  1890  he  col- 
lected in  his  office  the  sum  of  one  thousand  and  ten  dollars 
and  eighty  cents  more  than  he  was  charged  with  by  the 
county  and  state,  and  that  in  the  year  1891  he  collected  the 
fium  of  thirteen  hundred  and  sixty  dollars  and  thirty-one 
cents  more  than  he  was  charged  with.  He  admits  that 
these  sums  were  received  by  him  in  virtue  of  his  authority 
as  tax  collector,  and  paid  to  him  by  the  parties  paying 
the  amounts  as  either  damage  or  tax,  and  yet  insists  that 
he  has  a  right  to  withhold  from  the  county  these  sums,  be- 
cause he  had  no  authority  under  the  law  for  the  collection 
of  same.  When  he  admits  the  collection  of  the  above  amounts 
as  tax,  and  it  is  shown  that  he  was  acting  by  virtue  of  his 
authority  as  tax  collector,  he  is  estopped  by  every  principle 
of  right  to  deny  that  the  county  is  entitled  to  same.  It  would 
be  contrary  to  public  policy,  contrary  to  both  law  and  right, 
to  hold  that  a  tax  collector,  receiving  money  in  virtue  of 'his 
authority  as  such,  could  ever,  under  any  circumstances,  deny 
the  right  of  the  state  or  county  to  receive  same,  when  the 
tax  has  been  voluntarily  paid  ®***  by  taxpayers  and  the 
amount  is  still  in  his  passession.  If  any  authority  lias  ever 
upheld  this  proposition,  we  have  been  unable  to  find  it.  De- 
fendant Saunders  had  not  discharged  his  obligation  to  his 
principal  when  he  had  paid  all  taxes  charged  to  him ;  but  he 
must  go  further,  and  pay  over  all  money  collected  by  him 
as  taxes  and  voluntarily  paid,  it  matters  not  from  what  source 
or  \inder  what  circum.stances  he  received  it.  It  may  be  true 
that  the  parties  paying  the  tax  have  a  right  to  the  return  of 
flame,  but  the  record  fails  to  show  that  any  person  is  endeav- 
Am.  St.  Kep.,  Vol.     119— 4«i 
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oring  to  collect  it  from  Saunders,  or  made  protest  at  the 
time,  and  he  cannot  be  allowed  to  hold  this  money,  properly 
belonging  to  the  county,  merely  because  he  fears  he  may  here- 
after be  liable  for  it.  That  condition  will  be  met  when  the 
occasion  arises  for  its  determination.  The  record  shows  that 
the  state  has  been  fully  paid  all  its  charges  for  the  j^ears  in 
question,  and,  that  being  the  case,  the  suit  is  properly  main- 
tainable for  the  county,  and  the  county  may  be  trusted  to 
make  the  proper  distribution  of  the  fund;  and,  if  it  does 
not,  persons  representing  it  will  be  held  accountable,  but  it 
can  in  no  way  prejudice  appellee. 

Let  the  decree  be  reversed  and  remanded,  with  instructions 
to  the  court  below  to  enter  judgment  against  appellee  and  his 
bondsmen  for  the  sum  of  two  thousand  three  hundred  and 
seventy  dollars  and  thirty-one  cents,  with  such  damages  as 
are  allowed  by  law,  to  be  ascertained  by  an  accounting. 

CALHOON,  J,,  Concurring.  I  fully  concur  with  Judge 
Mayes.  The  officer  was  acting  not  only  colore  officii,  but  the 
payment  was  made  to  him  because  demanded  virtute  officii. 
His  official  trust  attached,  when  he  received  the  money,  to 
account  for  it,  and  it  should  have  gone  where  the  voluntary 
payer  designed  it  to  go.  Neither  the  officer  nor  his  bonds 
men  can  justify  his  withholding  it,  nor  can  they  find  any 
protection  in  the  position  that  his  collection  was  unauthor- 
ized or  that  he  might  (though  he  did  not)  have  refunded  to 
the  taxpayer  before  he  made  his  report,  which  omitted  it. 


Authorities  upon  the  Qiiestion  involved  in  the  principal  case  will  be 
found  in  the  note  to  Treller  v.  Gates,  91  Am.  St.  Eep.  552-554,  on  the 
acts  of  the  public  officers  for  which  their  sureties  are  liable.  It  has 
recently  been  decided  that  a  surety  on  official  bond  is  liable  for  a 
statutory  penalty  incurred  by  his  principal  in  taking  illegal  fees: 
Eccles  V.  United  States  Fidelity  etc.  Co.,  72  Neb.  734,  117  Am.  St. 
Eep.  830. 


BELL  V.  STATE. 

[89  Miss.  810,  42  South.  542.] 

HOMICIDE — Instructions. — On  a  trial  for  homicide  a  refusal 
to  instruct  the  jury  that  it  may  consider  the  fact  that,  after  the  killing 
of  the  deceased,  the  defendant  went  to  his  home  and  on  the  next 
day  voluntarily  notified  the  sheriff  that  he  would  come  in  and  give 
himself  up,  which  he  did,  is  not  cured  by  a  general  instruction  that 
flight,  even  when  proved,  may  only  be  considered  as  a  circumstance 
of  guilt,  and  that  the  defendant  must  be  acquitted  unless  shown  by 
the  evidence  to  be  guilty  beyond  every  reasonable  doubt,  (pp.  723^ 
724.) 
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HOMICIDE — Instructions. — On  a  trial  for  homicide,  a  refusal 
to  instruct  the  jury  on  the  subject  of  reasonable  doubt  and  dealing 
with  the  individual  juror,  to  the  effect  that,  before  the  jury  can  con- 
vict, the  evidence  must  be  so  strong  that  it  convinces  each  juror  of 
defendant's  guilt  beyond  every  reasonable  doubt,  and  that  if  a  sin- 
gle juror  has  a  reasonable  doubt  of  defendant's  guilt,  the  jury  can- 
not convict,  is  not  cured  by  a  general  instruction  dealing  with  the 
jury  as  a  whole  and  telling  it  in  effect  that  the  entire  jury  must  en- 
tertain a  reasonable  doubt  of  guilt  in  order  to  acquit,     (p.  724.) 

CEIMINAL  LAW — ^Seasonable  Doubt — Instructions. — In  a 
criminal  case,  each  juror,  as  distinguished  from  the  jury  as  a  whole, 
must  be  convinced  beyond  a  reasonable  doubt  of  the  guilt  of  the"  de- 
fendant, before  the  jury  can  convict,  and  a  refusal  to  give  an  in- 
struction to  this  effect  is  error,     (p.  726.) 

Indictment  and  trial  of  one  Bell  for  the  killing  of  one 
"White,  which  occurred  at  night  in  the  room  of  a  hotel  and  was 
the  result  of  a  quarrel  arising  between  the  parties  while 
gambling.  Immediately  after  the  killing  the  accused  fled  to 
his  home,  but  notified  the  sheriff  of  the  county  the  next  day 
that  he  would  come  in  and  surrender  himself  in  a  very  short 
time,  and  he  surrendered  himself  the  next  day.  The  ac- 
cused set  up  the  plea  of  self-defense.  He  was  convicted  of 
manslaughter  and  appealed. 

A.  F.  Fox,  for  the  appellant. 

R.  V.  Fletcher,  assistant  attorney  general,  for  the  appel- 
lee. 

813  WHITFIELD,  C.  J.  This  was  a  very  close  case  upon 
the  evidence,  making  it,  consequently,  of  vital  importance  that 
there  should  be  no  material  error  of  law  conmiitted  by  the 
court  below  against  the  appellant.  The  court  refused  to 
give  for  the  appellant  instruction  B,  which  is  as  follows: 
"The  court  instructs  the  jury  that  in  connection  with  the 
circumstances  that,  after  the  killing  of  David  White,  the  de- 
fendant went  to  his  home,  they  may  also  consider  the  fact, 
if  such  is  proved,  that  on  the  day  after  the  night  on  which 
he  returned  home  he  voluntarily  notified  the  sheriff  of  Attala 
county  that  he  would  come  in  on  Friday,  the  next  day,  and 
give  himself  up,  and  that  on  Friday,  the  next  day,  he  di-1 
voluntarily  come  to  the  town  of  Kaseiusko,  and  voluntarily 
surrendered  himself  to  the  sheriff."  It  is  insisted  by  the 
assistant  attorney  general  that  this  was  cured  by  the  seven- 
teenth instruction  given  for  appeUant  which  was  as  follows: 
"The  court  instructs  the  jury,  for  the  defendant,  that  flight, 
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even  when  proved,  may  only  be  considered  as  a  circumstance 
of  guilt;  and  unless  the  evidence  in  this  case  is  so  positive 
and  certain  as  to  produce  in  the  minds  of  the  jury  the  solemn 
conviction  that  the  defendant,  beyond  all  reasonable  doubt, 
is  guilty,  then  their  verdict  should  be  for  the  defendant." 
We  do  not  think  so.  It  was  clearly  error  to  refuse  this  in- 
struction. 

The  court  also  refused  instruction  A,  which  is  as  follows: 
"The  court  further  instructs  the  jury,  for  the  defendant, 
that  each  and  every  one  of  you  is  entitled  to  have  his  own 
conception  of  what  constitutes  a  reasonable  doubt  of  the  guilt 
of  the  defendant;  that  before  you  can  convict  this  defendant 
the  evidence  must  be  so  strong  that  it  convinces  each  juror 
of  the  defendant's  guilt  beyond  every  reasonable  doubt;  and 
if,  after  a  consideration  of  the  evidence,  or  the  want  of  evi- 
dence, a  single  juror  has  a  reasonable  doubt  of  the  defend- 
ant's guilt,  then  you  cannot  convict  him  under  this  charge." 
The  assistant  f**  attorney  general  insists  that  this  is  cured 
by  the  third  instruction  given  for  the  appellant,  which  is  as 
follows:  "The  court  charges  the  jury  that,  if  they  have  a 
reasonable  doubt  of  the  guilt  or  innocence  of  the  accused, 
from  all  the  evidence,  they  should  acquit;  and  the  defendant 
is  entitled  to  the  verdict  of  twelve  men,  each  of  whom,  on 
the  whole  evidence,  must  be  free  from  any  reasonable  doubt 
in  his  own  mind,  and  he  should  be  allowed  to  have  his  own 
conception  of  what. a  reasonable  doubt  is  to  him,  and,  unless 
the  jury  believe  beyond  a  reasonable  doubt,  and  to  a  moral 
certainty,  that  defendant  is  guilty,  they  should  acquit."  A 
careful  reading  of  the  two  instructions  will  show  that  tht 
refused  instruction  was  specially  directed  to  the  proposition 
that  each  juror  is  entitled  to  exercise  his  own  individual 
judgment.  The  third  instruction  for  appellant  is  directed 
rather  to  the  proposition  that  the  entire  jury  must  entertain 
a  reasonable  doubt  in  order  to  acquit.  It  deals  with  the  jury 
as  a  whole. 

The  refusal  of  instruction  A  is  also  clear  error.  So  long 
as  the  fundamental  proposition  remains  that  the  verdict  of 
a  jury  must  be  unanimous,  and  that,  in  criminal  trials,  a 
reasonable  doubt  of  the  defendant's  guilt,  arising  out  of  the 
evidence,  prevents  a  conviction,  it  must  follow,  as  the  inex- 
orably logical  result,  that  such  reasonable  doubt  entertained 
by  any  one  juror,  after  full  conference  with  his  fellow-jury- 
men, and  a  fair  and  honest  weighing  of  the  law  as  given,  and 
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the  evidence  in  the  case,  must  equally  prevent  a  conviction. 
It  will  not  do  to  say  that  the  charge  means  that,  if  one  so 
doubts,  the  jury  must  acquit.  That  wrests  plain  language, 
and  contravenes  the  simple,  natural  and  manifest  import 
of  the  charge,  which  is,  merely,  if  one  juror  so  doubts,  it  is 
his  duty,  acting  at  last  on  his  oath,  on  his  best  judgment, 
after  such  conference  and  consideration,  to  stand  on  that 
judgment  and  prevent  an  illegal  conviction.  The  danger  is, 
not  that  one  juror  will  influence  eleven,  and  procure  thus 
an  improper  acquittal;  but  that  the  ^^^  one  left  against 
eleven,  though  most  honestly  entertaining  such  doubt,  after 
such  conference,  will  yield  his  convictions  improperly;  and 
practically  the  charge  means  simply  a  mistrial.  That  this  is 
the  meaning  of  such  a  charge  is  clearly  and  strikingly  shown 
by  the  case  of  State  v.  Eorabacher,  19  Iowa,  154.  There  the 
charge  as  originally  written  was:  "If  any  one  of  the  jury 
^  entertain  a  reasonable  doubt  of  the  sufficiency  of  the  proof 
to  establish  any  one  material  averment  in  the  indictment, 
you  must  give  the  defendant  the  benefit  of  such  doubt,  and 
acquit  the  defendant."  The  trial  court  struck  out  the  words 
"and  acquit  the  defendant,"  approving  the  rest,  and  said: 
"As  asked,  it  was  clearly  objectionable.  Such  a  proposition 
would  entitle  a  party  to  an  acquittal  if  any  one  juror  enter- 
tained a  reasonable  doubt.  It  is  a  reasonable  doubt  enter- 
tained by  the  jury,  and  not  by  any  one  member  thereof,  that 
justified  what — a  mistrial!  No,  an  acquittal":  See,  as  espe- 
cially enforcing  this  view,  2  Thompson  on  Trial  Evidence,  pp. 
180-182,  note  2.  To  this  we  agree,  and  its  counterpart  is 
equally  obvious:  That  it  is  only  the  absence  of  a  reasonable 
doubt  on  the  part  of  the  whole  jury  that  will  justify  a  con- 
viction. In  the  case  of  Hamilton  v.  Smith,  57  Iowa,  15,  42 
Am.  Rep.  39,  10  N.  W.  276,  the  court  expressly  says:  "Of 
course,  each  juror  is  to  act  upon  his  own  judgment.  He  is  not 
required  to  surrender  his  convictions  unless  convinced.  Hs 
may  be  aided  by  his  fellow-jurors  in  arriving  at  the  truth, 
but  he  is  not  bound  to  find  a  verdict  against  his  judgment, 
merely  because  the  others  entertain  views  different  from  his 
own." 

We  have  thus  fully  noticed  these  two  cases,  because  they 
are  the  only  two  (from  the  same  state,  too)  which  Mr.  Thomp- 
son (Thompson  on  Trials,  volume  2,  section  2495)  cites  as 
intimating  a  variance  from  the  general  doctrine.  Mr.  Thomp- 
son himself,  one  of  the  most  accurate  and  accomplished  of 
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law-writers,  approved  the  general  doctrine  thus  stated  by  the 
supreme  court  of  Indiana  (Clem  v.  State,  42  Ind.  420,  13 
Am.  Rep.  369)  :  "Each  juror  should  **®  feel  the  responsibil- 
ity resting  upon  him  as  a  member  of  the  body,  and  should 
realize  that  his  own  mind  must  be  convinced  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt,  before  he  can  consent 
to  a  verdict  of  guilty.  We  think,  notwithstanding  the  gen- 
eral charge  of  the  court,  that  defendant  had  the  right  to  have 
the  charge  asked  given,  thus  specifically  calling  the  attention 
of  each  juror  to  the  duty  and  responsibility  resting  upon 
him,  as  well  as  to  the  legal  rights  of  the  defendant."  This 
announcement  is  followed  in"  Castle  v.  State,  75  Ind.  146; 
Stitz  V.  State,  104  Ind.  359,  4  N.  E.  145 ,  State  v.  Witt,  34 
Kan.  488,  8  Pac.  769,  and  in  the  case  of  Carter  v.  State,  103 
Ala.  93,  15  South.  893.  In  the  latter  case  the  court  says: 
"The  defendants  requested  in  writing  the  following  charges 
separately:  'Unless  each  of  you  is  convinced  beyond  a  reason- 
able doubt  of  the  guilt  of  the  defendants,  from  the  evidence 
in  the  case,  then  you  should  not  convict  them.'  'Before  you 
can  convict  the  defendants  you  should  each  be  convinced  be- 
yond a  reasonable  doubt  of  their  guilt  from  the  evidence  and 
the  evidence  alone.'  These  charges  were  severally  refused, 
and  the  defendants  excepted  to  each  refusal.  That  the  court 
erred  seems  too  plain  for  argument.  There  is  nothing  better 
settled  in  our  jurispruHence  than  that  the  concurrence  of  all 
the  jurors  is  essential  to  a  verdict  in  all  cases,  civil  and 
criminal.  This  is  as  well  settled  as  the  other  principle  that 
the  jurors  in  a  criminal  case  must  be  satisfied  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt  before  there  can  be  a 
conviction.  It  is  logically  impossible  to  apply  these  princi- 
ples and  hold  that  a  conviction  of  a  criminal  charge  may  be 
had,  although  one  of  the  jurors  may  not  believe  beyond  a 
reasonable  doubt  that  guilt  has  been  established.  Each  juror 
must  be  satisfied  beyond  a  reasonable  doubt  that  the  accused 
is  guilty  before  there  can  be  a  conviction.  This  right  is  so 
securely  guarded  that,  when  a  verdict  of  conviction  is  read, 
the  defendant  may  have  the  jury  exanined  by  the  poll  to 
make  sure  that  it  is  the  verdict  ^^"^  of  each  juror."  These 
views  are  given  the  sanction  of  Mr.  Thompson :  2  Thompson 
on  Trials,  sec.  2494  et  seq. 

It  'will  not  avail  against  this  reasoning  and  concurrence 
of  judicial  opinion  to  say  that  so  to  hold  is  to  over-refine.  It 
is  no  more  over-refining  than  the  many  approved  instructions 
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explanatory  of  reasonable  doubt — nay,  than  the  doctrine  of 
reasonable  doubt  itself — is.  We  do  not  like  to  "entangle  jus- 
tice in  matters  of  form,"  but  a  principle  like  this,  ruling  in 
all  criminal  trials,  from  misdemeanor  to  treason,  seems  to  us, 
not  form,  but  vital  substance,  the  crystallized  growth  of  cen- 
turies of  experience. 

For  these  errors  the  judgment  is  reversed  and  the  cause  re- 
manded. 


The  Flight  of  a  Person  Acctised  of  Crime,  while  a  circumstance  in- 
dicative of  guilt,  may  not  in  itself  be  sufficient  to  warrant  the  jury 
in  finding  him  guilty:  Smith  v.  State,  106  Ga.  673,  71  Am.  St.  Kep. 
286;  State  v.  Poe,  123  Iowa,  118,  101  Am.  St.  Eep.  307;  State  v. 
Matheson,  130  Iowa,  440,  114  Am.  St.  Eep.  427. 

The  Doctrine  of  Beasonable  Bouht  is  the  subject  of  a  note  to  Burt 
V.  State,  48  Am.  St.  Eep.  566.  An  instruction  that  "if,  after  con- 
sideration of  the  whole  case,  any  juror  should  entertain  a  reason- 
able doubt  of  the  guilt  of  the  defendant,  it  is  the  duty  of  such 
juror  not  to  vote  for  a  verdict  of  guilty,  nor  to  be  influenced  in  bo 
voting,  for  the  single  reason  that  a  majority  of  the  jury  should  be  in 
favor  of  a  verdict  of  guilty,"  is  said  to  be  a  correct  statement  of 
the  duty  of  a  juror:  People  v.  Dole,  122  Cal.  486,  68  Am.  St.  Eep. 
50. 


O'FLYNN  V.  STATE. 

[89  Miss.  850,  43  South.  82.] 

CONTEMPT — Jury  Trial. — In  a  proceeding  for  contempt,  the 
defendant  is  not  entitled  to  a  jury  trial,     (p.  728.) 

CONTEMPT — Sworn  Denial — Evidence  to  Show  Contempt. — 
In  a  proceeding  for  constructive  contempt,  the  sworn  answer  of  the 
defendant  denying  the  contempt  does  not  preclude  the  court  from 
taking  testimony  to  prove  that  such  answer  is  untrue,  and  to  estab- 
lish the  contempt,     (pp.  728,  729.) 

S.  Deavouis  and  R.  E.  Halsell,  for  the  appellants. 

R.  V.  Fletcher,  assistant  attorney  general,  for  the  appel- 
lee. 

®®*  MAYES,  J.  These  two  cases  being  proceedings  against 
appellants  for  contempt,  and  involving  the  same  question,  we 
consider  them  ****^  together.  The  district  attorney  filed  an 
information  in  the  circuit  court  against  James  and  Charles 
O'Flynn,  charging  them  with  constructive  contempt.  '  This 
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information  was  sworn  to  and  citation  issued  thereon  for  ap- 
pellants. They  appeared,  in  obedience  to  the  citation,  and 
made  answer  under  oath,  denying  the  statements  of  the  in- 
formation and  purging  themselves  of  the  contempt  charged 
against  them.  After  they  had  filed  their  answer  denying  the 
allegations  of  the  information,  and  over  the  protest  of  the 
contemnors,  the  court  proceeded  to  hear  testimony  offered 
for  the  purpose  of  proving  the  charges  against  the  appellants, 
alleged  in  the  information  as  constituting  the  contempt.  Ob- 
jection was  made  by  appellants  to  the  hearing  of  any  testi- 
mony on  this  motion  in  proceeding  for  contempt,  which  was 
overruled  by  the  court,  whereupon  the  appellants  excepted, 
and  asked  that  the  matter  be  tried  by  a  jury.  This  was  also 
overruled  by  the  court. 

The  court  proceeded  to  hear  the  testimony,  and  on  the  facts 
adjudged  appellants  guilty  of  contempt,  and  proceeded  to 
fine  them.  From  this  action  of  the  court  an  appeal  is  prose- 
cuted. 

"We  do  not  think  it  necessary  to  discuss  the  error  assigned 
because  of  the  court's  action  in  denying  appellants  the  right 
of  trial  by  jury  in  this  proceeding  for  contempt,  further  than 
to  say  that  the  overwhelming  weight  of  authority  is  that 
in  such  cases  they  were  not  entitled  to  a  jury  trial:  4  Ency. 
of  PL  &  Pr.  789 ;  9  Cyc.  of  Law  &  Pr.  47. 

The  main  complaint  in  this  record  is  that  the  court  had 
no  right  to  hear  the  testimony  to  prove  the  charges  alleged 
in  the  information,  after  appellants  had  answered  under  oath 
denying  the  charges.  It  is  contended  that  the  answer  under 
oath  of  the  contemnors  entitled  them  to  a  discharge,  and  that 
the  matter  could  not  be  inquired  into  further.  It  seems  to 
have  been  the  ancient  common-law  rule,  now  wisely  departed 
from  by  most  modern  authorities,  that  where  a  person  was 
charged  with  constructive  contempt  of  court,  and  made  an- 
swer to  the  ®*^  contempt  proceedings  on  oath,  if  by  his  oath 
he  cleared  himself  of  the  contempt,  he  was  discharged.  Under 
these  older  cases,  no  testimony  could  be  heard  by  the  court 
to  disprove  the  answer  under  oath,  but  it  must  be  taken  as 
true,  and  the  contemnor  discharged,  the  only  recourse  being 
that  he  might  be  subsequently  prosecuted  for  perjury,  if  he 
swore  falsely.  "We  do  not  feel  warranted  in  following  these 
older  cases  upon  this  subject,  and  see  no  reason  why  a  court 
should  be  precluded  from  questioning  the  truth  of  the  an- 
swer made  in  a  proceeding  for  contempt  against  a  party, 
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by  taking  testimony  to  prove  that  the  answer  is  untrue.  To 
hold  this  would  be  to  hamper  the  courts  in  the  administra- 
tion of  the  law.  We  adhere  to  the  rule  which  is  adopted  by 
the  supreme  court  of  the  United  States  in  a  very  recent  case 
on  this  subject,  the  case  of  the  United  States  v.  Shipp  et 
al.,  reported  in  the  advance  sheets  of  the  United  States  su- 
preme court,  volume  5,  page  165,  date  of  February  1,  1907. 
The  supreme  court  of  the  United  States,  in  passing  upon  this 
very  question,  that  is  to  say,  the  question  of  constructive  con- 
tempts, says,  on  page  167:  "Another  general  question  is  to 
be  answered  at  this  time.  The  defendants  severally  have 
denied  under  oath  in  their  answer  that  they  had  anything 
to  do  with  murder.  It  is  argued  that  the  sworn  answers  are 
conclusive ;  but  in  this  proceeding  they  are  to  be  tried,  if  they 
so  elect,  simply  by  their  oaths.  It  has  been  suggested  that  the 
court  is  a  party,  and  therefore  leaves  the  facts  to  be  decided 
by  the  defendant.  But  this  is  a  mere  afterthought,  to  explain 
something  not  understood.  The  court  is  not  a  party.  There 
is  nothing  that  affects  the  judges  in  their  own  persons.  Their 
concern  is  only  that  the  law  should  be  obeyed  and  enforced, 
and  their  interest  is  no  other  than  that  they  represent  in  every 
ease.  On  this  occasion  we  shall  not  go  into  the  history  of  the 
motion.  It  may  be  that  it  was  an  intrusion  or  perversion  of 
canon  law,  as  is  suggested  by  the  propounding  of  interroga- 
tories, and  the  very  phrase,  'purgation  by  oath.'  If  so,  it 
is  a  fragment  ®®'*  of  a  system  of  proof  which  does  not  pre- 
vail in  theory  or  as  a  whole;  and  the  reason  why  it  has  not 
disappeared  may  be  found  in  the  rarity  with  which  contempts 
occur."  And  again  the  court  says:  "The  question  was  left 
open  in  Re  Savin,  131  U.  S.  267,  9  Sup.  Ct.  Rep.  699,  33 
L.  ed.  150,  with  a  visible  leaning  toward  the  conclusion  to 
which  we  come,  and  that  conclusion  has  been  adopted  by 
state  courts  in  decisions  entitled  to  respect:  Huntingdon  v. 
M5Mahon,  48  Conn.  174;  State  v.  Matthews,  37  N.  II.  450; 
Bates'  Case,  55  N.  H.  325;  In  re  Snyder,  103  N.  Y.  178,  8 
N.  E.  479;  Crow  v.  State,  24  Tex.  12;  State  v.  Harper's 
Ferry  Bridge  Co.,  16  W.  Va.  864;  Wartman  v.  Wartman. 
Taney,  362,  Fed.  Cas.  No.  17,210;  Cartwright's  Case,  114 
Mass.  230;  Eilenl)ecker  v.  District  Court,  134  U.  S.  31,  10 
Sup.  Ct.  Rep.  424,  33  L.  ed.  801.  We  see  no  reason  for 
emasculating  the  power  and  making  it  so  nearly  futile  as  it 
would  be  if  it  were  cousti'ued  to  mean  that  all  coutemuors 
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willing  to  run  the  slight  risk  of  a  conviction  for  perjury 
can  escape." 

The  court  having  tried  the  parties  and  adjudged  them 
guilty  of  contempt  on  the  facts,  we  do  not  feel  warranted  in 
disturbing  its  judgment. 

Affirmed. 


In  Proceedings  for  Contempt,  the  defendant  is  not  entitled  to  a  jury 
trial:  People  v.  Tool,  35  Colo.  225,  117  Am.  St.  Rep.  198;  State  v. 
Shepherd,  177  Mo.  205,  99  Am.  St.  Eep.  624.  As  to  the  conclusiveness 
of  his  answer,  see  In  re  Robinson,  117  N.  C.  533,  53  Am.  St.  Rep. 
596;    Percival  t.  State,  45  Neb.  741,  50  Am.  St.  Bep.  568. 


CASES 

IN  THE 

SIJPKEME  COURT 

or 
MISSOUEI. 


IN  RE  SWITZER. 

[201  Mo.  66,  98  S.  W.  461.] 

APPEAL  AND  EBBOB. — A  Person  not  a  Party  to  the  Record 
may  be  Entitled  to  Appeal  where  the  statute  gives  the  right  of  ap- 
jieal  to  certain  enumerated  persons  "or  other  person  having  an  in- 
terest in  the  estate  under  administration,"     (p.  735.) 

APPEAL  AND  EBBOB — Bight  of  a  Guardian  to  Appeal  from 
an  Order  Settling  His  Accounts. — Where  a  statute  declares  that  the 
right  of  appeal  in  cases  involving  the  administration  of  estates  shall 
I  xtend  to  any  heir,  devisee,  or  creditor  or  other  person  having  an 
interest  in  the  estate  under  administration,  the  sureties  of  a  guardian 
may  appeal  from  an  order  settling  his  accounts  and  fixing  his  lia- 
bility to  his  ward.     (pp.  735-738.) 

JUDGMENTS,  Sureties  upon  Official  Bonds,  When  Parties  to. — 
The  sureties  on  the  official  bond  of  a  guardian  are  to  be  deemed  par- 
ties to  the  record  of  a  judgment  against  their  principal,  and  may 
hence  appeal  therefrom,     (p.  735.) 

APPEAL  AND  EBBOB — Construction  of  Statutes  Giving  a 
Bight  of  Appeal. — Where  it  is  apparent  that  persons  seeking  a  right 
of  appeal  have  a  substantial  interest  in  the  subject  matter  of  a  con- 
troversy, the  court  should  not  hesitate  to  hold  that  they  have  a  right 
of  appeal,  if,  by  a  fair  and  reasonable  interpretation  of  the  statute, 
they  can  be  brought  within  its  provisions,     (p.  738.) 

GUABDIAN,  Sureties  of.  When  not  Bound  by  a  Beceipt  of 
Their  Principal  as  Administrator. — If  a  person  has  acted  as  adminis- 
trator of  an  estate  and  is  appointed  guardian  of  one  of  the  heirs, 
and  in  the  latter  capacity  gives  a  receipt  to  himself  as  administra- 
tor without  actually  having  received  as  guardian  the  moneys  so  re- 
ceipted for,  such  receipt  is  not  binding  on  his  sureties  as  such  guard- 
ian, nor  does  it  discharge  his  sureties  as  administrator,     (p.  739.) 

GUABDIANS,  Commissions  of  are  Subject  to  the  Discretion  of 
the  Court. — Though  a  guardian  has  administered  the  estate  of  his 
ward  in  a  very  carelefis  manner,  the  appellate  court  will  not  inter- 
fere with  the  order  of  the  lower  court  allowing  commissions  to  such 
guardian,     (p.  739.) 

APPEAL  AND  EBBOB— Matters  not  Called  to  the  Attention 
of  the  Lower  Court. — Tiie  rcspoiulents  are  not  eiilitit  d  to  the  reversal 
of  a  cause  or  the  restatement  nf  an  account  in  an  appidlate  court 

(731) 
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where  they  have  not  appealed,  and  the  attention  of  the  trial  court 
was  in  no  manner  directed  to  what  is  claimed  in  the  appellate  court 
to  constitute  error  in  the  settlement  of  an  account,     (pp.  739,  740.) 

GUARDIAN,  Sureties  of  are  not  Responsible  for  Defalcations 
of  Their  Principal  While  Administrator. — If  an  administrator  during 
the  pendency  of  his  administration  is  guilty  of  the  conversion  of 
property  and  is  afterward  appointed  guardian  of  the  heirs,  his  sure- 
ties in  the  latter  capacity  cannot  be  made  answerable  for  bis  defaults 
as  administrator,     (p.  740.) 

Marley,  Swearingen  &  Utley,  for  the  appellant. 

Lathrop,  Morrow,  Fox  &  Moore  and  Gage,  Ladd  &  Small, 
for  the  respondents. 

''*  FOX,  J.  This  cause  is  brought  here  by  appeal  from  a 
judgment  of  the  circuit  court  of  Jackson  county,  Missouri. 
In  order  to  determine  the  legal  propositions  involved  in  this 
controversy,  it  is  sufficient  to  make  a  very  brief  statement  of 
the  facts. 

Sometime  prior  to  May  24,  1880,  Henry  L.  Switzer,  of 
Jackson  county,  Missouri,  died.  His  widow,  Josephine  Swit- 
zer, was  appointed  administratrix  of  his  estate  by  the  pro- 
bate court  of  said  county.  She  administered  said  estate  and 
on  August  24,  1882,  was  discharged  by  the  order  of  said 
court.  Henry  L.  Switzer  left  surviving  him  the  widow  and 
five  minor  children.  On  the  ®**  twenty-fourth  day  of  May, 
1880,  while  the  administration  of  Henry  Switzer 's  estate  by 
the  widow  was  pending,  the  probate  court  of  Jackson  county, 
Missouri,  at  Kansas  City,  appointed  the  widow,  Josephine 
Switzer,  the  guardian  of  the  person  and  estate  of  her  minor 
children,  of  whom  appellant  in  this  case,  Henry  W.  Switzer, 
was  one.  The  widow,  Josephine  Switzer,  gave  bond  as  guard- 
dan  in  the  sum  of  $9,000,  with  J.  A.  Bachman  and  Frank 
Askew  as  securities.  On  May  20,  1882,  there  was  a  final  order 
of  distribution  of  the  estate  of  Henry  Switzer,  deceased,  and 
notwithstanding  Josephine  Switzer,  the  widow,  had,  in  1880, 
been  duly  appointed  by  the  probate  court  of  Jackson  county, 
Missouri,  guardian  of  her  minor  children,  she,  on  the  twentieth 
day  of  May,  1882,  made  another  application  for  appointment 
as  guardian  of  her  minor  children  and  the  probate  court 
granted  such  application,  and  made  an  order  of  appointment, 
fixing  her  bond  at  $40,000.  She  gave  the  bond  with  Henry 
J.  Hueke  and  Henry  Tobener  as  securities.  On  the  twenty- 
fourth  day  of  August,  1882,  Josephine  Switzer,  as  guardian 
of  Henry  W.  Switzer,  this  appellant,  gave  a  receipt  to  herself 
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as  administratrix  of  Henry  Switzer,  deceased,  for  $5,252.01. 
Similar  receipts  for  the  other  minor  children  were  filed  by 
the  administratrix  and  she  was  discharged  as  such  adminis- 
tratrix. It  is  conceded  by  the  record  in  this  cause  that  there 
was  no  money  actually  passed  from  herself  as  adminLstratrix 
of  the  estate  of  Henry  Switzer,  deceased,  to  herself  as  guard- 
ian of  Henry  W.  Switzer,  this  appellant.  Josephine  Switzer, 
B3  guardian,  made  numerous  annual  settlements.  It  can  serve 
no  good  purpose  to  give  in  detail  those  settlements.  It  is 
sufficient  to  refer  to  the  final  settlement  which  was  allowed 
and  approved  by  the  court,  over  which  the  main  contentions 
in  this  proceeding  arise. 

In  some  of  the  guardian's  settlements  she  had  been  allowed 
$1,000  a  year  for  support  of  a  *^  ward,  but  in  her  final  set- 
tlement these  allowances  were  abandoned  and  she  was  charged 
with  the  $833.33  life  insurance  money  and  interests,  the 
:$5,252.01,  which  she  had  in  her  hands  as  administratrix,  and 
as  such  had  taken  her  receipt,  as  guardian  for,  with  interest, 
and  the  $6,270.83,  which  she  received  from  a  sale  of  real  estate 
belonging  to  herself  and  her  children,  and  she  asked  for  credit 
for  $6,540  for  the  board,  maintenance  and  education  of  her 
ward,  at  $30  per  month,  for  eighteen  years  and  two  months, 
for  a  credit  for  $2,977.78  for  her  conveyance  to  him  of  one- 
sixth  of  the  business  property,  for  costs  of  the  probate  court 
$30,  and  $1,156.97  commissions  at  five  per  cent,  and  $37  cash 
paid  to  the  ward,  making  a  balance  due  the  ward  of  $12,327.78. 

It  was  admitted  on  the  hearing  that  the  ward  had  received 
aa  additional  $247,  which  was  allowed  as  a  credit,  and  the 
balance  was  approved  by  the  court,  showing  Mrs.  Switzer  in- 
debted to  the  ward  for  $12,150.78.  This  settlement  was  ap- 
proved by  the  probate  court.  From  this  settlement,  Frank 
Askew  and  J.  A.  Bachman,  securities  for  the  guardian  on  her 
first  bond  of  $9,000,  appealed  to  the  circuit  court.  On  the 
trial  in  the  circuit  court  the  item  of  $5,252.01  was  stricken 
out,  with  all  interest  on  it,  on  the  ground  that  she  was  not 
chargeable,  as  guardian,  with  it,  as  it  had  never,  in  fact,  come 
into  her  hands  as  guardian.  The  court  also  allowed  her  $35 
per  month  for  the  maintenance  and  schooling  of  the  ward, 
and  also  allowed  her  the  sum  of  $613.15  for  commissions.  The 
balance  found  in  her  hands  by  this  settlement  is  $3,963.34, 
and  from  this  Henry  Switzer,  the  ward,  has  appealed  to  this 
•court. 
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This  is  a  sufficient  statement  to  enable  us  to  determine  the 
legal  propositions  involved  in  this  proceeding.  The  record  is 
now  before  us  for  consideration. 

®*  The  record  in  this  cause  discloses  the  following  assign- 
ments of  error:  That  the  court  erred:  1.  In  entertaining  the 
appeal,  or,  in  other  words,  the  securities  in  such  cases  have 
no  right  to  appeal;  2.  In  striking  out  the  item  of  charge, 
$5,252.01,  the  amount  receipted  for  by  the  guardian  to  her- 
self as  administratrix,  but  not  paid  over;  3.  In  increasing 
the  monthly  allowance  for  board,  lodging,  clothing  and  other 
expenses  of  support  and  maintenance,  from  $30  per  month,  as 
claimed  by  the  guardian,  to  $35;  4.  In  allowing  credit  for 
$613.15  for  commission. 

1.  It  is  manifest  from  the  brief  of  learned  counsel  for  ap- 
pellant that  the  vital  and  most  important  question  involved 
in  this  proceeding  is  the  right  of  the  sureties  on  the  guardian's 
bond  to  appeal  from  the  final  settlement  of  the  guardian,  made 
and  approved  by  the  probate  court  of  Jackson  county. 

This  proposition  necessitates  the  consideration  of  the  stat- 
utes conferring  the  right  of  appeal.  The  sections  of  the 
statute  pertinent  to  this  question  are,  first,  section  278,  which 
provides  that  the  right  of  appeal  in  cases  involving  the  ad- 
ministration of  estates  shall  extend  to  any  heir,  devisee,  leg- 
atee, creditor  or  other  person  having  an  interest  in  the  estate 
under  administration.  Section  3535  of  the  Revised  Statutes 
of  1899  provides  for  the  right  of  appeal  from  any  final  order 
or  judgment  of  the  probate  court  in  guardianship  matters  in 
like  manner  and  in  the  same  effect  as  in  appeal  in  cases  of 
administration. 

The  question  to  be  answered  in  this  proceeding  is,  Have  the 
sureties  upon  the  guardian's  bond  such  an  interest  *^  in  the 
administration  of  the  estate  of  a  minor  as  to  bring  them  within 
the  provisions  of  the  statute  conferring  the  right  of  appeal 
in  such  cases? 

It  is  earnestly  insisted  by  learned  counsel  for  appellant  that 
the  sureties  upon  Mrs.  Switzer's  bond  as  guardian  for  the 
appellant  were  not  parties  to  the  proceeding  in  the  probate 
court,  had  nothing  to  do  with  the  final  settlement,  and  there- 
fore have  no  right  of  appeal.  We  are  unable  to  give  our 
assent  to  this  contention.  The  very  terms  of  the  statute  indi- 
cate that  the  legislature  did  not  intend  to  limit  the  right  of 
appeal  to  simply  those  who  were  parties  to  the  proceeding. 
The  statute  applicable  to  administration  of  estates  gives  the 
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right  of  appeal  to  any  heir,  devisee,  legatee,  creditor  or  other 
person  having  an  interest  in  the  estate.  This  provision  cer- 
tainly does  not  contemplate,  as  a  condition  precedent  to  the 
right  of  appeal,  that  the  persons  enumerated  must  neces- 
sarily be  parties  to  the  proceeding.  "We  are  unable  to  con- 
ceive of  any  persons  who  are  more  interested  in  the  admin- 
istration of  a  minor's  estate  (other  than  the  minor  himself), 
than  the  sureties  on  the  guardian's  bond.  Their  contract 
upon  the  bond  makes  them  responsible  for  all  the  acts  of  the 
guardian  respecting  the  administration  of  his  ward's  estate; 
therefore,  they  are  deeply  interested  in  the  fair  and  proper 
administration  of  the  estate  and  the  distribution  of  the  assets. 
Upon  a  careful  consideration  of  the  provisions  of  the  statute 
applicable  to  appeals  in  cases  of  this  character,  we  are  de- 
cidedly inclined  to  the  opinion  that  the  sureties  on  the  guard- 
ian's bond  are  persons  that  have  such  an  interest  in  the  ad- 
ministration of  the  estate  as  confer  upon  them  the  right  of 
appeal  from  a  judgment  approving  the  final  settlement  of 
the  guardian,  for  whose  acts  and  conduct  they  are  sureties. 

In  2  Cyclopedia  of  Law  and  Procedure,  638,  in  the  text, 
we  find  this  general  rule  announced:  "The  sureties  on  an 
official  bond  become  parties  to  the  record  by  a  judgment 
**  against  the  principal  on  the  bond,  and  may  appeal  from 
such  judgment."  Numerous  authorities  are  cited  in  support 
of  the  rule  announced  in  the  text  from  various  states,  includ- 
ing our  own  state.  The  reason  assigned  for  this  rule,  and  we 
confess  that  it  is  a  good  one,  is  that  "in  the  absence  of  fraud 
or  collusion,  a  judgment  against  a  principal  is  conclusive  as 
against  his  surety."  Therefore,  we  can  readily  see  the  inter- 
est the  surety  has  in  a  judgment,  which,  so  far  as  the  record  is 
concerned,  only  purports  to  affect  the  principal. 

While  this  proposition  of  the  right  of  appeal  on  the  part  of 
the  surety  from  a  judgment  against  his  principal  has  never 
been  sharply  presented  to  any  of  the  appellate  courts  of  this 
state,  yet  we  find  that  jurisdiction  has  been  entertained  in 
such  cases.  In  re  Tucker,  74  i\To.  App.  331,  was  very  similar 
to  the  case  at  bar,  and  while  the  question  as  to  the  right  of 
appeal  is  not  discussed,  yet  it  is  manifest  that  the  court  enter- 
tained jurisdiction  and  determined  the  case  upon  its  merits. 

This  court,  in  Nolan  v.  Johns,  108  Mo.  431,  18  S.  W.  1107, 
very  clearly  announces  the  rule  applicable  to  the  right  of 
appeal.  While  in  that  case  the  court  h;ul  in  judgment  the 
statute  applicable  to  appeals  from  the  circuit  court  in  civil 
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^ases,  yet  the  principles  announced  are  clearly  applicable  to 
the  proposition  now  confronting  us  in  this  proceeding.  The 
distinction  between  the  statute  in  judgment  before  the  court 
in  that  case  and  the  statute  applicable  to  the  case  at  bar  is 
very  slight.  Section  3710  of  the  Revised  Statutes  of  1879 
gave  the  right  of  appeal  to  every  person  aggrieved  by  any 
final  judgment  or  decision  of  any  circuit  court  in  any  civil 
cause.  The  statute  as  applicable  to  this  case  gives  the  right 
.of  appeal  to  any  heir,  devisee,  legatee,  creditor  or  other  person 
interested  in  the  estate  under  administration.  In  the  case  last 
cited  the  question  of  the  rights  of  sureties  upon  an  injunction 
bond  was  involved.  *^  There  was  a  judgment  in  the  circuit 
•court  against  the  principal  in  the  bond  alone,  and  the  sureties 
sought  to  be  heard,  but  were  refused,  and  they  prosecuted 
an  appeal.  It  was  insisted  in  that  case,  as  it  is  in  the  esse 
at  bar,  that  there  was  no  right  of  appeal  on  the  part  of  the 
sureties.  Judge  Macfarlane,  in  speaking  for  this  court,  thus 
.clearly  treated  the  question.  He  said:  "It  is  clear  that  it 
was  not  intended  that  the  right  of  appeal  should  be  limited 
to  persons  who  were  technically  parties  to  the  suit,  and  against 
whom  the  judgment  was  directly  rendered.  'Every  person 
aggrieved'  includes  every  person  whose  rights  were  in  any 
respect  concluded  by  the  judgment.  The  use  of  the  designa- 
tion 'person'  instead  of  'party'  in  a  chapter  of  the  statute 
treating  exclusively  of  practice  and  proceedings  in  civil  cases 
is  itself  suggestive  that  others  than  those  technically  parties 
to  a  suit  and  judgment  should  have  the  right  of  appeal.  Fur- 
:thermore,  it  is  right  and  just  that  any  person  whose  interests 
.are  injuriously  affected  and  concluded  by  a  judgment  should 
have  the  right  to  a  review,  by  the  appellate  court,  of  the  pro- 
ceedings which  resulted  in  such  judgment."  During  the 
.course  of  the  opinion  the  learned  judge,  in  further  treating 
:of  the  question  presented,  said:  "But  it  is  insisted  that,  as  no 
judgment  was  in  fact  rendered  against  the  sureties,  their 
rights  are  not  affected  by  the  judgment  against  the  principal 
.alone.  We  do  not  think  the  conchision  follows.  The  condi- 
tions of  the  bond  were  that  plaintiff  'shall  pay  all  sums  of 
money,  damages  and  costs,  that  shall  be  adjudged  against 
him  [the  principal]  if  the  injunction  shall  be  dissolved.'  The 
rule  is  that,  'wherever  a  surety  has  contracted  in  reference 
to  the  conduct  of  one  of  the  parties  in  some  suit  or  proceed- 
ing in  the  courts,  he  is  concluded  by  the  judgment,'  if  free 
jfrom  fraud  and  collusion:  Freeman  on  Judgments,  4th  ed., 
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see.  180;  Towle  v.  Towle,  46  N.  H.  431;  Methodist  Churches 
V.  Barker,  ««  18  N.  Y.  463 ;  McAllister  v.  Clark,  86  111.  236 ; 
Hotchkiss  V.  Piatt,  7  Hun,  56,  affirmed  66  N.  Y.  620.  These 
sureties,  by  the  very  terms  of  their  contract,  undertook  to  pay 
all  damages  that  should  be  adjudged  against  their  principal. 
The  amount  of  damages  assessed,  if  unaffected  by  fraud  or 
collusion,  will  bind  the  sureties  under  the  terms  of  their  under- 
taking, notwithstanding  a  judgment  might  also  have  been 
entered  at  the  time  of  assessment  against  them.  "We  conclude 
that  the  appeal  was  properly  taken  by  the  sureties." 

In  support  of  the  conclusions  reached  in  Nolan  v.  Johns,  108 
Mo.  431,  18  S.  W.  1107,  the  case  of  Farrar  v.  Parker,  3  Allen 
(Mass.),  556,  was  cited  with  approval.  The  ^Massachusetts 
ease  is  strikingly  similar  to  the  case  at  bar.  The  supreme 
court  of  that  state,  in  discussing  the  proposition  of  the  right 
of  appeal  on  the  part  of  sureties,  said :  "  If  there  be  any  suffi- 
cient reason  for  sustaining  the  appeal  in  the  two  cases  first 
cited,  a  much  stronger  ground  exists  here  for  the  sureties 
in  the  bond  of  the  guardian  to  appeal  and  contest  this  decree. 
The  principal  is  dead ;  his  estate  is  insolvent ;  the  sureties  are 
the  persons  to  be  called  upon  to  make  good  the  delinquency 
thus  found  to  exist  on  the  part  of  the  guardian.  This  decree, 
if  once  properly  established,  fixes  the  amount  of  liability  of 
the  sureties  on  their  bond.  In  ordinary  cases  of  a  solvent 
principal,  whose  property  was  ample  to  respond  for  all  sums 
with  which  he  might  be  charged,  the  sureties  would  have  no 
immediate  interest,  nor  can  it  be  supposed  that  they  would 
attempt  to  interpose  against  the  will  of  the  principal,  if  they 
had  the  power  to  do  so;  but  in  a  case  like  the  present,  where 
the  principal  is  dead  and  his  estate  is  insolvent,  they  are 
directly  interested  and  affected  by  the  decree;  and  they  are 
persons  aggrieved  by  it,  if  the  amount  of  the  indebtedness 
of  the  guardian  is  settled  upon  wrong  principles." 

In  McCartney  v.  Garneau,  4  Mo.  App.  567,  one  of  ^"^  the 
early  cases  by  the  court  of  appeals  of  this  state,  it  was  ruled 
that  "a  final  settlement  by  a  surviving  partner,  in  the  pro- 
bate court,  is  not  ex  parte,  but  is  made  upon  notice,  and  has 
the  effect  of  a  judgment.  If  not  appealed  from,  it  binds  the 
sureties  of  the  administrator  of  the  partnership  estate;  they 
have  the  right  of  appeal  from  the  settlement." 

The  leading  case  relied  upon  by  appellant  as  announcing  a 
rule  in  conflict  with  the  conclusions  as  h»M-t'iii  indieatod  is 
St.  Louis  7Avc  Co.  v.  Hj^'^sHtncyer,  50  Mo.  180.  A  careful 
Am.  at.  liiiy.,   VoL  IIU— 47 
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analysis  of  that  case  will  make  it  manifest  that  it  in  no  way 
conflicts  with  the  rules  upon  this  proposition  heretofore  an- 
nounced. It  will  be  observed  that  the  judgment  sought  to  be 
appealed  from  by  the  sureties  upon  the  bond  was  simply  one 
dissolving  the  injunction.  There  was  no  judgment  for  any 
amount  against  the  principal  or  the  sureties,  and  they  were  in 
no  sense  parties  to  the  original  proceeding  which  simply  in- 
volved the  legal  proposition  as  to  whether  the  injunction  was 
properly  granted  or  not.  But  it  would  be  entirely  a  different 
case,  if  after  the  dissolution  of  the  injunction,  the  court  had 
proceeded  to  assess  the  damages  and  render  judgment  against 
the  principal  alone,  for  in  that  case  the  sureties  would  be 
interested  in  the  amount  of  damages  assessed,  whether  they 
were  correctly  assessed  and  whether  or  not  the  proper  ele- 
ments of  damage  were  duly  considered,  and  from  a  judgment 
of  that  character  the  sureties  unquestionably  would  have  had 
the  right  of  appeal. 

While  it  is  true  that  the  right  of  appeal  is  purely  statutory 
and  persons  who  avail  themselves  of  such  right  must  be  em- 
braced within  the  provisions  of  the  statute  conferring  such 
right,  yet  the  tendency  of  judicial  opinion  is  that  cases  should 
be  tried  upon  their  merits,  and  the  right  of  appeal  should 
not  be  unduly  restricted ;  and  where  it  is  made  apparent  that 
persons  seeking  the  right  of  appeal  have  a  substantial  interest 
®®  in  the  subject  matter  of  the  controversy,  if  by  a  fair  and 
reasonable  interpretation  of  the  statute  they  can  be  brought 
within  its  provisions,  the  court  should  not  hesitate  to  allow 
them  the  right  of  appeal. 

We  are  unwilling  to  say  in  this  case  that  the  sureties,  who 
were  liable  for  the  amount  shown  by  the  final  settlement  of 
the  guardian,  who  is  the  mother  of  this  appellant,  have  no  such 
an  interest  in  the  administration  of  that  estate  as  would  au- 
thorize them  to  appeal  from  the  approval  of  a  final  settle- 
ment, and  have  a  hearing  in  the  appellate  court  as  to  the  cor- 
rectness or  incorrectness  of  the  statement  of  the  account  of 
such  final  settlement.  Our  conclusion  upon  the  first  proposi- 
tion is  that  the  sureties  on  Mrs.  Switzer's  guardian  bond  had 
the  right  to  appeal. 

2.  It  is  insisted  by  appellant  that  the  court  erred  in  strik- 
ing out  the  item  of  charge  of  $5,252.01,  the  amount  receipted 
for  by  the  guardian  to  herself  as  administratrix,  but  not  paid 
over. 
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Upon  this  proposition  the  record  discloses  beyond  question 
that  Josephine  Switzer,  as  administratrix  of  the  estate  of 
Henry  L.  Switzer,  deceased,  did  not  in  fact  transfer  the  as- 
sets and  take  charge  of  the  same  herself  as  guardian  of  Henry 
W.  Switzer.  She  simply  gave  herself,  as  guardian,  a  receipt 
to  herself  as  administratrix,  without  any  payment  of  money, 
and  this  is  practically  conceded  by  the  record.  We  are  of  the 
opinion  that  she  could  not  discharge  herself  and  her  sureties 
as  administratrix  and  impose  a  liability  on  herself  and  her 
sureties  as  guardian  in  this  sort  of  way;  and  this  conclusion 
finds  support  in  the  recent  cases  of  State  v.  Elliott,  157  i\Io. 
609,  80  Am.  St.  Rep.  643,  57  S.  W.  1087;  State  v.  Branch, 
151  Mo.  622,  52  S.  W.  390 ;  State  v.  Branch,  134  Mo.  592,  56 
Am.  St.  Rep.  533,  36  S.  W.  226. 

•®  3.  Appellant  complains  of  the  increase  of  monthly  al- 
lowance of  board,  lodging,  clothing  and  other  expenses  of 
support  and  maintenance  from  $30  per  month,  as  claimed  by 
the  guardian,  to  $35  per  month.  The  trial  court  had  the 
evidence  upon  this  subject  before  it,  and  we  have  no  disposi- 
tion to  interfere  with  the  allowance  made. 

4.  It  is  insisted  by  appellant  that  the  court  erred  in  allow- 
ing credit  for  $613.15  for  commissions  to  the  guardian.  This 
was  a  matter  purely  within  the  discretion  of  the  court.  While 
it  must  be  confessed  that  the  record  in  this  case  discloses  a 
very  careless  method  of  administering  the  estate  of  a  minor, 
yet  it  is  also  disclosed  that  she  made  numerous  annual  settle 
ments  of  this  estate,  and  her  improper  methods  of  doing  busi- 
ness, it  seems,  were  never  discountenanced  by  the  probate 
court.  It  further  appears  from  the  settlement  in  the  probate 
court  that  appellant  insists  on  having  stand  in  this  court  that 
greater  commissions  were  allowed  than  those  allowed  by  the 
circuit  court,  upon  a  restatement  of  the  account  with  the 
guardian.  We  shall  not  interfere  with  the  discretion  of  the 
trial  court  who  had  all  the  parties  before  it,  and  the  court 
held  in  the  community  where  this  estate  was  administered, 
and  we  are  disposed  to  defer  to  its  statement  of  the  account 
between  these  parties. 

The  respondents  in  their  brief  insist  that  this  court  should 
again  restate  the  account  and  give  the  guardian  credit  for 
the  items  of  $2,977.78  and  $247,  paid  the  ward  and  credited 
in  the  probate  court.  It  is  insisted  that  this  was  an  over- 
sight in  the  statoment  of  the  account  by  the  circuit  court. 
The  respondents  are  not  appealing  in  this  case.     The  ulten- 
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tion  of  the  trial  court  was  in  no  manner  directed  to  what  is 
now  claimed  was  a  ®**  mistake.  It  may  be  upon  a  restatement 
of  his  account  that  the  appellant,  as  to  these  two  items,  would 
like  to  be  heard.  Therefore,  that  question  could  only  be  ad- 
justed by  reversing  and  remanding  the  cause.  There  is  no 
appeal  upon  the  part  of  the  respondents  in  this  case  asking 
for  the  reversal  of  this  judgment  on  the  ground  of  those  er- 
rors, if  they  were  errors. 

In  view  of  the  record  before  us  we  are  unwilling  to  make 
any  further  change  in  the  statement  of  the  account  as  made 
by  the  trial  court.  While  it  may  be  seriously  complained  of 
that  the  appellant  in  this  case  has  been  deprived  unjustly  of  a 
large  part  of  his  estate,  yet  the  record  discloses  that  the  prin- 
cipal mismanagement  of  this  estate  occurred  during  the  ad- 
ministration of  the  estate  of  his  father.  In  fact,  the  record 
shows  beyond  question  that  the  conversion  of  large  amounts 
of  property  took  place  during  the  administration  of  the  es- 
tate of  Henry  Switzer,  deceased,  and  the  present  sureties  upon 
the  guardian's  bond  should  not  be  made  liable  for  the  mis- 
conduct and  mismanagement  of  the  estate  during  the  admin- 
istration. They  should  only  be  required  to  account  for  that 
part  of  the  estate  that  actually  went  into  the  hands  of  Jose- 
phine Switzer  as  guardian  of  Henry  Switzer. 

Finding  no  reversible  error  in  the  trial  of  this  cause,  there 
is  nothing  left  to  be  done  except  to  affirm  the  judgment,  and 
it  is  so  ordered. 

AU  concur. 


WHO  IS  ENTITLED  TO  APPEAL  AS  A  PARTY  INTERESTED 
OR  INJURED. 

L  General  Principles  Controlling. 

a.  Modem  Statutory  Regulations,  741. 
"b.  Nature  of  Interest,  743. 

c.  Effect  of  Disclaimer  and  Dismissal,  744. 

d.  Nominal  Parties,  745. 

e.  Wlieu  Appellant 's  Interest  has  Determined,  746. 

n.  Appellant  most  be  Prejudiced.  '  • 

a.  General  Rule,  747. 
"b.  Prevailing  Parties,  748. 

c.  Deprivation  of  Right,  750. 

d.  Claimants  as  Appellants,  751. 

e.  Qamishees  as  Appellants,  751. 

f .  Interveners  as  Appellants,  751. 

g.  Corporations  as  Appellants,  752. 
h.  Sureties  as  Appellants,  752. 

L  Creditors  as  Appellants,  754. 
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m.  Persons  In  Representative  Capacity. 

a.  Administrators  as  Appellants,  754. 
Tj.  Executors  as  Appellants,  755. 

c.  Heirs  at  Law  as  Appellants,  756. 

d.  Guardians  and  Next  Friends  as  Appcll?ints,  756. 

e.  Assignees  in  Insolvency  as  Appellants,  756i, 

f .  Trustees  as  Appellants^  757. 

g.  Beceivers  as  Appellants,  757. 
h.  Attorneys  as  Appellants,  758. 

1.  Officer  of  a  Board  of  Trade  as  Appellant,  758. 

IV.  Persons  not  Parties  to  the  Suit  or  Proceeding. 

s.  Whether  Entitled  to  AppeaL 

1.  General  Bnle,  759. 

2.  Statutes  Extending  the  Eight  to  Persons  not  Parties,  760. 
"b.  How  Their  Bight  to  Appeal  must  Appear,  761. 

I.    General  Principles  Controlling. 

a.  Modem  Statutory  Begulations. — The  common-law  rule  limiting 
the  right  to  appeal  to  those  who  were  parties  or  privies  to  the  ac- 
tion in  which  the  judgment  or  decree  complained  of  was  rendered 
has  been  very  generally  reincorporated  by  the  statutes  rcgtilating  the 
subject  of  appeal,  they  generally  purporting  to  give  that  right  to  any 
party  aggrieved.  In  some  of  the  states,  however,  especially  in  pro- 
ceedings involving  the  settlement  of  the  estates  of  deceased  persons, 
statutes  similar  to  that  construed  in  the  principal  case  have  been  en- 
acted in  which  the  word  "person"  has  been  substituted  for  "party." 
But  these  appeal  statutes  by  no  means  confer  this  right  upon  everyone 
who  may  consider  himself  aggrieved  by  a  judgment,  but  only  to  thosa 
who  have  been  aggrieved  in  a  legal  sense  and  whose  interest  or  in- 
jury is  established  under  certain  well-defined  rules. 

One  of  these  rules,  which  apply  alike  to  every  person  desiring  to- 
appeal,  whether  a  party  to  the  record  or  not,  is,  that  he  must  have  an 
interest  in  the  subject  matter  of  the  litigation,  otherwise  he  can  have 
no  standing  on  appeal:  In  re  Blythe,  108  Cal.  124,  41  Pae.  33;  Brown 
▼.  City  of  Atlanta,  66  Ga.  71;  Branswell  ▼.  Equitable  Mortgage  Co., 
110  Ga.  30,  35  S.  E.  322;  Coe  v.  Simmons  Boot  &  Shoe  Co.,  61  HI. 
App.  602;  Winne  v.  People,  177  111.  268,  52  N.  E.  377;  Tipton  County 
v.  Pershing,  22  Ind.  App.  147,  53  N.  E.  297;  Board  of  Commissioners 

V.  Wild,  37  Ind.  App.  32,  76  N.  E.  256;  Polk  v.  Johnson,  167  Ind.  548, 
78  N.  E.  652,  79  N.  E.  491;  Mullins  v.  Bullock,  14  Ky.  Law  Rep.  40, 
19  S.  W.  8;  Whaley  v.  Commonwealth,  110  Ky.  154,  61  S.  W.  35;  Parker 
v.  Gwynn,  4  Md.  423;  Cecil  v.  Cecil,  19  Md.  76,  81  Am.  Dec.  626; 
Olenn  v.  Eeid,  74  Md.  238,  24  Atl.  155;  Northampton  v.  Smith,  52 
Mass.  (11  Met.)  390;  Burns  v.  Phinney,  53  Minn.  431,  55  N.  W.  540; 
Dougherty  v.  Compton,  3  Smedes  ft  M.  (Miss.)  100;  Othenin  v.  Brown, 
66  Mo.  App.  318;  Plattsmouth  First  Nat,  Bank  v.  Gibson,  60  Neb.  767, 
84  N.  W.  259;  Bush  r.  Rochester  City  Bank,  48  N.  Y.  659;  In  re 
Mayor  etc.  of  New  York,  52  App.  Div,  478,  65  N.  Y.  Supp.  77; 
Dewsnap  v.  Mathews,  53  Misc.  Rep.  48,  102  N.  Y.  Supp.  945;  Faison 
T.  Hardy,  118  N.  C.  142,  23  a  E.  959;  Lawrence  County  v.  Appeal, 
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67  Pa.  87;  Ex  parte  Neal  Loan  etc.  Co.,  58  S.  C.  269,  36  8.  E.  584; 
Strong  V.  Winslow,  3  Pinn.  (Wis.)  27;  McGregor  v.  Pearson,  51  Wis. 
122,  8  N.  W.  101;  City  of  New  Orleans  v:  Peake,  52  Fed.  74,  2  C.  C. 
A.  626. 

In  Mullins  v,  Bullock,  14  Ky.  Law  Rep.  40,  19  S.  W.  8,  an  action 
of  replevin  was  brought  against  a  constable  to  recover  certain  per- 
sonal property  seized  by  him  on  execution.  A  judgment  was  ren- 
dered against  him  for  a  return  of  the  property  and  for  costs,  and 
he  appealed.  It  was  urged  by  the  respondents  that  the  constable  was 
a  mere  stakeholder,  and  that  the  plaintiff  in  execution,  and  not  the 
officer,  was  the  party  to  appeal,  but  the  court  held  that  the  constable 
had  such  special  interest  in  the  property  as  authorized  him  to  con- 
test the  claim  of  the  appellees.  In  the  later  case  from  the  same  state — 
Whaley  v.  Commonwealth,  110  Ky.  162,  61  S.  W.  35— there  was  a 
contest  between  a  county  and  taxpayers  as  to  which  was  entitled  to 
certain  money  alleged  to  have  been  illegally  collected  by  the  sheritf. 
It  was  held  that  the  sheriff  had  such  an  interest  as  entitled  him  to 
appeal  from  a  judgment  against  him  in  favor  of  the  taxpayers  for 
the  portion  of  the  tax  held  to  be  illegal  and  from  a  judgment  against 
him  in  favor  of  the  county  for  the  remainder  of  the  tax  collected. 
So,  too,  a  debtor  over  whose  property  a  receiver  has  been  appointed 
Jias  such  interest  in  the  litigation  as  to  entitle  him  to  appeal  from 
an  order  fixing  the  receiver's  compensation:  Polk  v.  Johnson,  161 
Ind.  548,  78  N.  E.  652,  79  N.  E.  491.  But  in  Board  of  County  Com- 
missioners V.  Wild,  37  Ind.  App.  32,  76  N.  E.  256,  in  an  action  against 
the  board  of  county  commissioners  to  recover  the  proceeds  of  certain  . 
bonds  sold  by  the  defendant  county  to  the  plaintiff,  and  which  had 
afterward  been  declared  illegal,  certain  taxpayers  who  were  interested 
in  the  suit  and  upon  whose  verified  petition  a  special  attorney  had 
been  appointed  to  represent  them,  were  denied  the  right  to  appeal, 
the  court  holding  that  their  interest  was  no  greater  than  that  of 
all  taxpayers  in  every  action  brought  against  a  municipal  corpora- 
tion. 

In  Dewsnap  v.  Mathews,  53  Misc.  Rep.  48,  102  N.  Y,  Supp.  945, 
the  rule  is  announced  that  a  person  having  an  equity  of  redemption 
of  property  in  the  hands  of  a  receiver  has  sufficient  interest  to  au- 
thorize him  to  appeal  from  an  order  denying  him  leave  to  be  made 
a  party  defendant  in  the  action.  But  in  an  action  to  restrain  a  trus- 
tee from  selling  lands  under  a  trust  deed  to  satisfy  valid  liens  until 
plaintiff's  interest  in  the  land  could  be  determined,  parties  whose 
only  interest  in  the  suit  was  the  payment  of  moneys  secured  by  the 
tmst  deed  could  not  appeal  from  a  judgment  declaring  a  parol  trust 
in  favor  of  plaintiff  in  the  equity  of  redemption:  Faison  v.  Hardy, 
118  N.  C.  142,  23  S.  E.  955. 

When  a  mechanic's  lien  adjudged  against  several  lots  was  invalid 
as  to  one  of  them,  a  defendant  who  had  no  interest  in  that  par- 
ticular lot  could  not  complain  of  such  invalidity  on  appeal:  Othenin 
V.  Brown,  66  Mo.  App.  318. 
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It  is  evident,  too,  that  the  interest  which  a  person  must  have  in  the 
subject  matter,  in  order  to  entitle  him  to  appeal,  must  be  a  legal  in- 
terest, for  as  was  said  in  Strong  v.  Winslow,  3  Pinn.  (Wis.)  27: 
"Courts  of  justice  never  open  the  door  to  individuals  and  permit 
litigation,  for  no  other  reason  than  that  some  one  wishes  to  know 
what  he  can  do  with  others  engaged  in  business,  which  in  no  wise 
concerns  or  affects  his  rights.  The  ministers  of  justice  ought  never 
to  consume  time  for  the  mere  purpose  of  satisfying  the  morbid*ap- 
petite  of  idle  curiosity."  Therefore,  where  a  judgment  dealt  only 
with  funds  of  third  persons,  and  the  defendant  against  whom  judg- 
ment was  asked  had  disclaimed  any  interest  in  such  funds,  he  was  not 
entitled  to  appeal  from  the  judgment:  Lazur  v.  Cady,  44  Wash.  339, 
87  Pac.  344. 

b.  Nature  of  Interest. — Not  only  must  a  party  desiring  to  appeal 
have  an  interest  in  the  particular  question  litigated,  but  his  interest 
must  be  immediate  and  pecuniary,  and  not  the  remote  consequence  of 
the  judgment:  Brown  v.  City  of  Atlanta,  66  Ga.  71;  State  v.  Talty, 
139  Mo.  379,  40  S.  W.  942;  Swackhamer  v.  Kline's  Admr.,  25  N.  J. 
Eq.  503;  Raleigh  v.  Rogers,  25  N.  J.  Eq.  506;  Morris  v.  Garrison, 
27  Pa.  226;  Schneider  v.  Reid,  123  Wis.  488,  101  N.  W.  682. 

Hence,  the  servant  of  a  corporation  having  possession  of  its  prop- 
erty cannot  appeal  from  an  order  appointing  a  receiver  for  the  as- 
sets of  such  corporation,  because  of  such  possession,  or  because  his 
salary  may  be  reduced  by  the  receiver  when  appointed:  McFarland 
v.  Pierce,  151  Ind.  546,  45  N.  E.  706,  47  N,  E.  1.  And  where  a  deed 
had  been  adjudged  fraudulent  as  to  creditors,  the  grantor  in  such 
deed  had  no  such  interest  in  the  land  as  authorized  him  to  appeal 
from  a  decree  setting  the  deed  aside:  Hunt  v.  Childress,  73  Tenn. 
(5  Lea)  247.  But  if  the  interest  is  substantial,  as  where  in  an  ac- 
tion against  a  sole  defendant  for  damages  for  personal  injuries,  such 
defendant  can  appeal  from  an  order  bringing  in  a  new  defendant 
and  directing  service  of  a  supplemental  complaint:  Hefifern  v.  Hunt, 
8  App.  Div.  585,  40  N.  Y.  Supp.  914. 

So,  too,  a  defendant  in  default  can  appeal  from  a  joint  judg- 
ment against  himself  and  a  codefendant,  if  the  judgment  was  on  a 
separate  assessment  of  damages:  Waugh  v.  Suter,  3  111.  App.  271. 
And  a  defendant  can  appeal  from  a  judgment  against  him  for  costs: 
Kingsley  v.  Delano,  172  Mass.  37,  51  N.  E.  186;  McCabe  v.  Farns- 
worth,  27  Mich.  52;  Landa  v.  McGehee  (Tex.),  19  8.  W.  510.  But 
a  defendant  as  to  whom  a  demurrer  has  been  sustained  cannot 
appeal  or  join  in  an  appeal  from  a  judgment  subsequently  ren- 
dered against  his  codefendant:  Ramsey  v.  Flournay,  58  Cal.  200; 
Witt  V.  Baars,  36  Fla.  119,  18  South.  330;  Harms  v.  Jacobs,  155 
III.   221,  40  N.   E.  488. 

"Only  a  party  who  has  a  legal  interest  in  the  subject  matter 
of  a  suit  can  sue  out  a  writ  of  error  to  reverse  a  decree  entered 
therein":  Strong    v.    Peters,    212   111.    282,   72    N.    E.   3G9.     Hence, 
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the  defendant  in  an  action  to  foreclose  a  mortgage  on  real  estntu 
who  had  parted  with  his  interest  in  the  premises  before  the  suit  was 
brought  is  not  entitled  to  appeal  from  the  judgment  of  foreclosure, 
no  personal  judgment  having  been  rendered  against  him:  Schneider 
V.  Reid,  123  Wis.  488,  101  N.  W.  682. 

A  very  interesting  case  as  to  the  nature  of  the  interest  one  de- 
siring to  appeal  must  have  is  that  of  State  v.  Talty,  139  Mo.  379, 
40  S.  W.  942.  In  this  case  a  stockholder  petitioned  the  court  for 
an  order  directing  the  receiver  of  a  corporation  to  permit  an  ex- 
amination of  the  corporation's  books  of  account.  The  corporation 
fiied  an  answer  alleging  that  the  petitioning  stockholder  was  acting 
in  the  interest  of  a  rival  company  for  the  purpose  of  hindering 
a  contemplated  reorganization,  and  to  force  a  sacrifice  of  defendant's 
property.  Said  the  court:  "Nor  does  the  right  of  an  appeal  exist 
in  favor  of  a  party  aggrieved  or  offended  by  the  mere  disclosure  of 
facts  brought  about  by  the  carrying  out  of  an  order  or  decree  of 
court  that  ultimately  may  result  disastrously  to  the  party.  It 
would  be  a  most  intolerable  obstruction  to  the  operations  of  our 
courts,  and  a  paralyzation  of  their  use,  if  parties  having  no  legal 
interest  in  the  result  of  their  judgment,  order  or  decree,  and  not 
pecuniarily  affected  thereby,  out  of  a  spirit  of  pure  sentiment  or 
suspicion  of  possible  anticipated  harm  indirectly  flowing  to  them 
therefrom,  should  be  permitted  an  appeal." 

c.  Effect  of  Disclaimer  and  Dismissal. — If  a  party  disclaims  any 
interest  in  the  subject  matter  of  the  suit,  he  deprives  himself  of  the 
right  to  appeal  from  a  judgment  affecting  the  property  concerning 
which  the  disclaimer  is  filed:  Palmer  v.  Merrill,  70  Iowa,  227,  30 
N.  W.  494;  Page  v.  Havens,  9  Kan.  App.  888,  60  Pac.  1096;  Myers 
V.  Mahoney,  43  Neb.  208,  61  N.  W.  580;  Brigham  City  v.  Tolter 
Eanch  Co.,  101  Fed.  85,  41  C.  C.  A.  222.  But  the  failure  of  a  co- 
defendant  to  appeal  from  a  judgment  against  him  does  not  deprive 
the  other  defendants  who  are  prejudiced  by  the  judgment  from  ap- 
pealing from  it:  McDaniel  v.  Correll,  19  111.  226,  68  Am.  Dec.  587; 
Murray  v.  Guse,  10  Wash.  25,  38  Pac.  753.  And  in  State  v.  King, 
6  S.  Dak.  297,  60  N.  W.  75,  it  is  held  that  where  several  defendants, 
whose  defenses  are  based  on  independent  grounds,  answer  separately, 
the  separate  appeal  by  one  from  a  judgment  against  all  does  not 
deprive  the  others  from  subsequently  appealing  from  the  judgment 
against  them. 

The  defendant  in  a  replevin  suit  who  denies  possession  or  owner- 
ship can  appeal  from  a  judgment  awarding  the  plaintiff  possession 
of  the  property  if  the  judgment  fails  to  award  costs  to  the  de- 
fendant: Martin  v.  Porter,  84  Cal.  476,  24  Pac.  109.  Where  a  bill 
In  equity  was  dismissed  as  to  certain  defendants,  their  assignments 
of  error  on  a  cross-appeal  from  a  subsequent  decree  will  not  be 
considered:  Merritt  v.  Alabama  Pyrites  Co.,  145  Ala.  252,  39  South. 
555.     But  in  Ballard  v.  Kennedy,  34  Fla.  483,  16  South.  327,  a  bill 
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•was  filed  to  foreclose  a  mortgage  upon  lands  of  a  deceased  mortgagor. 
The  heirs  at  law  were  made  parties  defendant  with  the  administrator, 
but  the  bill  was  afterward  dismissed  as  to  the  heirs,  and  a  decree 
of  foreclosure  rendered  against  the  administrator.  The  heirs  were 
allowed  to  appeal.  This  decision,  however,  is  based  on  the  Florida 
statute,  which  makes  the  realty  of  a  decedent  assets  in  the  hands 
of'^n  administrator,  and  as  the  heirs  at  law  were  not  necessary- 
parties  to  the  foreclosure  suit,  they  were  not  concluded  by  the  de- 
cree. 

d.  Nominal  Parties. — As  one  must  have  a  substantial  interest 
in  the  subject  matter  of  the  litigation  before  he  is  entitled  to  appeal 
from  a  judgment  rendered  therein,  it  follows  that  a  merely  nominal 
party  to  the  action  cannot  prosecute  an  appeal.  Thus,  where  the 
agent  of  a  corporation,  discovering  a  defect  in  plaintiff's  title, 
procured  title  in  himself  as  agent  of  the  corporation  from  the  real 
owner,  such  agent  was  not  allowed  to  appeal  from  a  judgment  in 
favor  of  the  plaintiff  against  him  and  the  corporation  for  possession 
of  the  land,  and  against  the  corporation  for  damages:  Hawley  v. 
Whitaker  (Tex.  Civ.  App.),  33  S.  W.  688.  But  the  nominal  plaintiff 
in  a  garnishment  proceeding  has  an  appealable  interest  therein: 
Wurphy  V.  Consolidated  T.  Line  Co.,  32  111.  App.  612.  It  has 
also  been  held  that  an  unnecessary  party  to  a  proceeding  and  one 
who  was  not  entitled  to  be  made  a  party  has  no  right  to  appeal 
from  a  judgment  rendered  in  the  action:  McMurray  v.  State  Bank, 
74  Mo.  App.  394;  McClure  v.  Manperture,  29  W.  Va.  633,  2  S.  E. 
761.  But  this  doctrine  is  not  universal,  for  in  Eickelson  v.  Torres, 
23  Cal.  636,  it  is  said,  on  motion  to  dismiss  an  appeal:  "It  is 
further  urged  in  support  of  the  motion  that  the  appellant  has  no 
interest  in  the  decree,  or  in  the  subject  matter  of  the  controversy; 
that  he  was  an  unnecessary  party;  that  prior  to  the  commencement 
of  the  action  he  had  assigned  all  the  interest  he  ever  had  in  the 
matter  to  others  of  the  defendants.  If  such  bo  the  case,  that  he 
has  no  interest,  and  ought  not  to  have  been  made  a  party,  it  is  the 
fault  of  the  respondents  that  he  was  a  party,  and  affords  no  proper 
ground  for  this  motion.  If  he  ought  not  to  have  been  made  a 
party,  the  plaintiff  ought  not  to  have  made  him  a  party,  and 
he  should  have  dismissed  the  case  as  to  him.  But  the  plaintiff 
cannot  hold  a  judgment  against  him,  and  at  the  same  time  deny 
him  the  right  to  appeal  from  that  judgment.  By  admitting  that  the 
appellant  had  no  interest  in  the  subject  matter,  and  that  he  ought 
not  to  have  been  made  a  party,  the  respondent  virtually  admits  that 
ho  is  not  entitled  to  any  judgment  against  him,  which  would  of  it- 
self form  a  good  ground  of  appeal." 

e.  When  Appellant's  Interest  has  Determined. — Though  a  party 
may  have  an  appealable  interest  at  the  commencement  of  a  suit,  if 
bis  interest  has  determined  before  judgment,  he  cannot  appeal  from 
the   judgircnt:    Hicks   V.   Cohen,    72    Ga.    210;    Stauffer   v.   Salamouie 
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Mining  etc.  Co.,  147  Ind.  71,  46  N.  E.  342;  Crigler  v.  Connor,  12  Ky. 
Law  Rep.  502,  14  S.  W.  640;  Eichert'g  Estate,  155  Pa.  59,  25  Atl. 
824;  Coupland  v.  Tuller,  21  Tex.  523.  Thus,  when  a  mortgagor  had 
disposed  of  his  equity  of  redemption,  he  could  not  appeal  from  a 
decree  ordering  a  sale  of  the  premises:  Eaw  v.  Robertson,  58  Md. 
506.  But  if  he  was  made  a  party  to  the  suit  and  set  up  the  defense 
of  usuty,  he  could  appeal  from  a  decree  of  foreclosure  against  him, 
because  he  would  be  estopped  by  the  decree  from  setting  up  the 
same  defense  on  the  bond:  Andrews  v.  Stelle,  22  N.  J.  Eq.  478.  And 
where  a  complainant  has  parted  with  all  of  his  interest  in  the  suit 
pendente  lite,  he  cannot  appeal  from  the  judgment,  even  though 
such  interest  is  injuriously  affected  by  it:  Gordon  v.  Gibbs,  3  Smedes 
.4b  M.  (Miss.)  473;  Card  v.  Bird,  10  Paige  (N.  Y.),  426. 

So,  too,  if  a  party  sells  his  interest  in  the  subject  matter  of  the 
suit  after  a  final  decree  has  been  made,  he  cannot  appeal  from  such 
decree:  Mills  v.  Hoag,  7  Paige  (N.  Y.),  18,  31  Am.  Dec.  271;  Kelly 
^.  Israel,  11  Paige  (N.  Y.),  147.  And  in  Printup  v.  Cherokee  E.  Co., 
4.T  Ga.  365,  a  writ  of  error  to  review  a  judgment  enjoining  a  certain 
person  as  agent  was  denied,  the  agency  having  terminated  after 
the  writ  was  sued  out,  but  before  the  hearing.  But  in  Moore  v. 
Jenks,  173  111.  157,  50  N.  E,  698,  it  was  held  that  when  a  grantee 
was  not  allowed  to  be  made  a  party,  that  his  grantor  who  had  con- 
veyed all  his  interest  could  appeal  from  the  judgment  against  hi« 
grantee.  Said  the  court:  "It  would  be  a  gross  injustice  to  hold  that 
a  purchaser  pendente  lite  is  not  a  necessary  party  to  a  proceeding, 
and  yet  to  hold  that  he  has  no  right  to  appeal  or  right  of  review 
iij  writ  ©f  error  through  the  defendant  under  whom  he  claims." 

It  has  been  held  that  a  bankrupt  who  has  been  discharged  pending 
an  action  has  no  further  interest  therein,  and  hence  is  not  entitled 
to  appeal  from  a  judgment  or  decree  rendered  against  him  in  the 
action  prior  to  his  discharge:  Kelly  v.  Israel,  11  Paige  (N.  Y.),  147. 
P.ut  when  pending  a  suit  to  foreclose  a  deed  of  trust  the  defendant 
had  been  discharged  in  bankruptcy,  his  right  to  appeal  from  a  final 
judgment  against  him  was  upheld  when  the  court  had  failed  to  notice 
his  plea:  Young  v.  Cardwell,  6  Lea  (Tenn.),  195.  In  some  juris- 
•dictions  it  is  held  that  one  who  is  adjudged  a  bankrupt  or  who  exe- 
cutes a  deed  of  assignment  for  the  benefit  of  creditors  is  there oy 
deprived  of  the  right  to  appeal:  Bailey  v.  Mclntyre,  43  Ala.  664; 
Sioux  Falls  Nat.  Bank  v.  Sioux  Falls  First  Nat.  Bank,  6  Dak.  113, 
.50  N.  W.  829,  where  it  is  held  that  a  national  bank,  after  a  receiver 
bad  been  appointed  for  it,  could  not  appeal  from  an  order  refusing  to 
dissolve  an  attachment  against  the  bank.  But  other  cases  hold 
that  the  mere  adjudication  of  bankruptcy  or  the  execution  of  a 
deed  of  assignment  for  the  benefit  of  creditors  does  not  deprive 
ihe  bankrupt  of  the  right  to  appeal:  O'Neil  v.  Dougherty,  46  Cal. 
575;  Francis  v.  Burnett,  84  Ky.  23;  Sanford  v.  Sanford,  58  N.  Y. 
'67,  17  Am.  Rep.  206. 
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n.    Appellant  Must  be  Prejudiced. 

a.  General  Bole. — In  addition  to  having  a  substantial  interest  in 
the  subject  matter  of  the  litigation,  only  those  can  appeal  who 
have  been  aggrieved  by  the  judgment  or  decree  complained  of. 
Just  what  constitutes  being  aggrieved  in  a  legal  sense,  as  well  as 
the  different  classes  of  persons  who  come  within  the  purview  of 
the  appeal  statutes,  though  not  technical  parties  to  the  suit,  will 
best  be  understood  from  the  illustrations  hereafter  given.  Some 
authorities,  however,  have  undertaken  to  define  in  general  terms  the 
li'gal  meaning  of  the  word  "aggrieved."  In  Adams  v.  Woods,  8  Cal. 
3u6,  the  court,  after  quoting  the  rule  laid  down  by  Sergeant  Will- 
iams in  Williams  v.  Gwyn,  2  Saund,  46 — "no  person  can  bring  a  writ 
of  error,  unless  he  is  a  party  or  privy  to  the  record,  or  is  prejudiced 
by  the  judgment;  the  rule  upon  the  subject  being  that  a  writ  of 
error  can  only  be  brought  by  him  who  would  have  had  the  thing 
if  the  erroneous  judgment  had  not  been  given" — said:  "Would 
the  party  have  had  the  thing  if  the  erroneous  judgment  had  not 
been  given?  If  the  answer  is  yea,  then  the  person  is  the  party 
aggrieved.  But  his  right  to  the  thing  must  be  the  immediate  and 
not  the  remote  consequence  of  the  judgment." 

The  same  test  is  adopted  by  the  supreme  court  of  New  Jersey 
in  Black  v.  Kirgan,  15  N.  J.  L.  45,  28  Am.  Dec.  394. 

In  Hewitt's  Appeal,  58  Conn.  223,  20  Atl.  453,  the  following 
■definition  is  given:  "To  be  aggrieved  is  to  have  a  legal  right,  the 
infringement  of  which  by  the  decree  complained  of  will  cause 
pecuniary  injury."  And  the  rule  was  here  applied  by  denying  an 
executor  the  right  to  appeal  from  an  order  granting  the  applica- 
tion of  a  nonresident  cestui  que  trust  to  have  possession  of  prop- 
erty belonging  to  him  turned  over  by  the  executor  to  his  own 
trustee.  The  definition  given  in  the  Hewitt  case  is  quoted  with  ap- 
proval by  the  supreme  court  of  Indiana  in  McFarland  v.  Pierce, 
ir.l  Ind.  546,  45  N.  E.  706,  47  N.  E.  1. 

In  Polk  v.  Johnson  (Ind.  App.),  76  N.  E.  634,  it  is  said:  "An 
appealable  interest  exists  when  a  judgment  so  affects  a  party  or 
privy  as  that  he  will  derive  a  substantial  benefit  from  its  modifica- 
tion or  reversal."  While  in  Scott  v.  Great  Western  Coal  &  Coke 
Co.,  223  111.  271,  79  N.  E.  53,  the  following  language  is  used:  "In 
order  to  call  in  question  a  judgment  or  decree  before  an  appellate 
tribunal  by  appeal  or  writ  of  error,  the  plaintiff  in  error  must  be 
either  a  party  to  the  record  or  sustain  some  mutual  or  successive 
relationship  to  the  subject  matter  of  the  litigation  or  the  parties, 
cut  of  which  arises  the  right,  duty  or  privilege  to  have  the  judgment 
reviewed,  or  he  must  have  some  direct  or  collateral  interest  in- 
juriously affected  by  the  judgment  upon  which  he  can  rest  a  right 
to  a  review." 

The  following  illustrations  will  serve  to  show  when  a  person  may 
bo  sold  to  be  aggrieved  by  a  judgment  or  decree.     Thu  executors  and 
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the  devisees  and  the  legatees  of  a  decedent  are  parties  aggrieved  b.T 
an  order  setting  apart  a  homestead  for  his  widow,  and  as  such 
raay  appeal  therefrom:  Estate  of  Levy,  141  Cal.  646,  99  Am.  St. 
Eep.  92,  75  Pac.  301.  Beneficiaries  under  a  trust  created  by  a  will 
ere  entitled  as  parties  aggrieved  to  appeal  from  an  order  admitting 
the  will  to  probate:  Estate  of  Fay,  145  Cal.  82,  104  Am.  St.  Rep. 
17,  78  Pac.  340.  But  in  Bragg  v.  Blewitt,  99  Wis.  348,  74  N.  W. 
807,  it  was  held  that  the  beneficiaries  under  a  will  could  not  appeal 
from  a  decree  confirming  a  devise  to  another  person. 

In  Collier  v.  Hyatt,  110  Ga.  317,  35  S.  E.  271,  it  is  stated  that 
one  of  several  defendants  in  an  action  of  tort  cannot  appeal  from 
a  judgment  sustaining  a  demurrer  to  the  plaintiff's  petition  filed 
by  his  codofendants,  as  he  is  not  prejudiced  thereby. 

In  Pope  v.  North,  33  HI.  440,  proceedings  were  instituted  to  fore- 
close a  mortgage  executed  by  a  husband  and  wife.  Both  were 
named  as  parties  defendant,  but  no  summons  was  issued  or  served 
on  either.  The  husband  alone  approved,  and  he  admitted  the  allega- 
tions in  the  bill,  and  a  decree  was  rendered  ordering  payment  of 
the  debt  or  in  default  a  sale  of  the  mortgaged  premises.  It  was 
held  that  though  the  wife  was  a  proper  party.,  she  was  not  aggrieved 
by  the  decree  and  could  not  appeal;  she  not  being  in  court  by  service 
or  otherwise,  her  rights  in  the  premises  were  not  foreclosed  by  the 
decree.  And  a  similar  ruling  is  made  in  Porter  v.  Singleton,  28 
Ark.   483. 

In  Labar  v.  Nichols,  23  Mich.  310,  it  is  held  that  an  heir  at  law 
who  had  been  left  as  his  sole  portion  a  small  legacy  which  it  was 
morally  certain  the  funds  would  pay,  was  not  so  aggrieved  by  an 
allowance  of  the  administrator's  account  as  to  appeal  therefrom, 
although  there  was  a  remote  possibility  that  contingencies  might 
arise  which  would  imperil  his  legacy.  Upon  the  same  theory  a  judg- 
ment creditor  cannot  appeal  from  a  judgment  obtained  against  his 
debtor:  Black  v.  Kirgan,  15  N.  J.  L.  45,  28  Am.  Dec.  394.  Nor 
can  a  judgment  debtor  appeal  from  an  order  enjoining  him  from 
paying  the  money  to  anyone  except  a  receiver:  Globe  Phosphate  Co. 
V.  Pinson,  52  S.   C.   185,  29  S.   E.   549. 

"Where  parties  whose  right  to  share  in  the  distribution  of  an  estate 
depended  on  the  property  being  community  property,  and  did  not 
attack  the  sufiiciency  of  the  evidence  to  sustain  a  finding  that  it  was 
Bi.parate  property,  they  were  not  parties  aggrieved  so  as  to  entitle 
them  to  appeal  on  the  ground  that  the  court  had  no  jurisdiction  to 
make  the  decree:  In  re  Piper's  Estate,  147  Cal.  606,  82  Pac.  246. 

b.  Prevailing  Parties. — As  only  those  who  have  been  aggrieved  by 
a  judgment  are  entitled  to  appeal  therefrom,  there  are  cases  holding 
that  a  party  has  no  right  to  appeal  from  a  judgment  in  his  own 
favor:  Todd  v.  De  La  Mott,  9  Colo.  222,  11  Pac.  90;  Fischer  v. 
Panna,  21  Colo.  9,  39  Pac.  420;  Northrop  v.  Jenison,  12  Colo.  App. 
523,    56    Pac.    187;    Hay  den    v.    Stone,    112    Mass.    346.     While    the 
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language  in  these  cases  is  broad,  they  evidently  apply  only  when  the 
judgment  gives  the  complaining  party  the  full  relief  demanded,  for, 
undoubtedly,  a  party  can  appeal  from  a  judgment  in  his  own  favor 
if  he  has  been  injured  by  it.  This  principle  is  abundantly  upheld, 
and  is  based  on  the  theory  that  one  who  has  not  obtained  the  full 
relief  he  has  demanded,  is  entitled  to  have  an  erroneous  judgment 
reversed  in  order  that  he  may  obtain  another  trial:  Hale  v.  Crowell's 
Admx.,  2  Fla.  534,  50  Am,  Dee.  301;  Jones  v.  Wright,  4  Scam.  (111.) 
338,  39  Am.  Dec.  417;  Thayer  v,  Finlay,  36  111.  262;  Hartman  v. 
Belleville  &  O.  E.  Co.,  64  111.  24;  Gentry  v.  Bartnett,  22  Ky.  (6  T.  B. 
Men.)  113;  Miller  v.  Martin,  8  N.  J.  L.  201;  Parker  v.  Newland,  1 
Hill  (N.  Y.),  87;  Mclntyre  v.  German  Savings  Bank,  59  Hun,  536, 
13  N.  Y.  Supp.  674;  Lenoir  v.  South,  32  N.  C.  237;  Sage  v.  Central 
R.  Co.,  93  U.  S.  412,  23  L.  ed.  933.  In  Lenoir  v.  South,  32  N.  C.  237, 
the  court  said:  "It  seems  proper  to  notice  an  objection  taken  in  this 
court  that  a  plaintiff  could  not  appeal  from  a  judgment  in  his  own 
favor,  as  we  have  no  doubt  he  may.  The  injury  to  him  is  of  the 
same  nature,  whether  the  error  be  in  not  giving  all  or  a  part  of  what 
he  is  entitled  to,  and  he  has  a  right  to  the  judgment  of  this  court, 
whether  he  ought  not  to  have  a  verdict  and  judgment  for  aU  he 
claimed  instead  of  the  small  part  he  got." 

So,  also,  in  Mclntyre  v.  German  Savings  Bank,  59  Hun,  536,  13 
N".  Y.  Supp.  674,  where  a  motion  that  plaintiff  be  directed  to  enter 
final  judgment  and  that  the  collection  of  costs  awarded  plaintiff 
on  an  appeal  from  an  order  in  the  action  be  stayed,  was  denied  as  to 
the  entry  of  judgment  but  granted  as  to  the  stay,  the  plaintiff  was 
allowed  to  appeal  from  so  much  of  the  order  as  stayed  the  collection 
of  the  costs,  though  he  allowed  the  other  parts  of  the  order  to  stand. 
But  unless  one  who  prevails  in  a  suit  is  injured  by  the  judgment 
iu  his  favor,  he  is  not  entitled  to  appeal,  for,  as  is  said  in  Re  Jenks, 
329  Iowa,  139,  105  N.  W.  396:  "A  party  in  whose  favor  a  judgment 
was  rendered  cannot  appeal  from  the  findings  of  fact,  however 
erroneous  they  may  be,  if  he  was  not  prejudiced  thereby."  And 
it  is  not  necessary  that  a  party  shall  be  entirely  defeated,  in  order  to 
entitle  him  to  appeal,  but  if  he  is  aggrieved  by  only  a  part  of  a 
decree,  he  can  by  appeal  call  in  question  only  the  part  thereof 
which  injuriously  affects  him:  Cuyler  v.  Moreland,  6  Paige  (N.  Y.), 
273;  Idley  v.  Bowen,  11  Wend.  (N.  Y.)  227.  And  if  a  decision 
is  correct  so  far  as  a  party's  interests  are  concerned,  he  cannot  ap- 
peal because  it  violates  the  rights  of  other  persons:  McRobbie  v. 
Higginbotham,  11  Colo.  312,  18  Pac.  31;  Hudson  v.  Hudson,  84  Ga. 
611,  10  8.  E.  1098;  Ransom  v.  Hen<'  rson,  114  111.  528,  4  N.  E.  141; 
Chicago  V.  Cameron,  120  111.  447,  11  N.  E.  809;  City  of  Ottawa  v. 
Hayne,  114  111.  App.  21  (affirmed  in  214  111.  45,  73  N.  E.  385);  Hes 
V.  Cox,  83  Ind.  577;  Simms  v.  Lloyd,  58  Md.  477;  Steele  v.  White, 
2  Paige  (N.  Y.),  478;  Bullard  v.  Konyon,  78  Hun  (N.  Y.),  26, 
29  N.  Y.  Supp.  772;  Hyatt  v.  Duscuburg,  106  N.  Y.  663,  12  N.  E. 
711;  Byrnes  v.  Uolscher,  90  N.  Y.  Supp.  89. 
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c.  Deprivation  of  Bight. — A  party  having  a  right  to  appeal  may 
by  his  own  acts  be  deprived  of  such  right.  Thus,  one  cannot  com- 
plain of  an  instruction  given  at  his  request:  Nordquist  v.  Hall,  71 
Kan.  858,  80  Pac.  952;  Werckman  v.  Taylor,  112  Mo.  App.  3(55,  87 
8.  W.  44;  Haxton  v.  Kansas  City,  190  Mo.  53,  88  S.  W.  714.  Nor 
can  he  complain  of  an  error  in  an  instruction  when  a  like  error 
appears  in  an  instruction  given  at  his  request:  Fraternal  Army  of 
America  v.  Evans,  114  111.  App.  578,  affirmed  in  215  111.  629,  74  N.  E. 
689.  And  a  defendant  cannot  appeal  from  a  decree  granted  in  ac- 
cordance with  the  prayer  of  his  cross-complaint:  Guraaer  v.  Draper, 
33  Colo.  122,  79  Pac.  1040.  And  if  a  plaintiff  in  whose  favor  a 
judgment  is  rendered  seeks  satisfaction  thereof  by  causing  execu- 
tion to  be  issued  to  compel  payment,  he  is  estopped  from  prosecuting 
an  appeal  from  such  judgment.  This  is  evidently  based  on  the  prin- 
ciple that  one  should  not  be  permitted  to  accept  and  retain  the 
fruits  of  a  judgment  in  his  favor  and  at  the  same  time  insist  that 
it  is  erroneous.  Where  a  judgment  has  been  voluntarily  paid  by  a 
defendant,  there  is  some  conflict  of  authority  as  to  whether  the 
plaintiff  is  thereby  prevented  from  taking  an  appeal,  but  the  better 
rule  seems  to  be  that  laid  down  by  Freeman  on  Judgments,  section 
466,  namely,  that  voluntary  payment  produces  a  permanent  and 
irrevocable  discharge,  after  which  the  judgment  cannot  be  restored 
by  any  subsequent  agreement  nor  kept  on  foot  to  cover  new  and 
distinct  engagements.  This  doctrine  is  approved  in  Ee  Estate  of 
Baby,  87  Cal.  200,  22  Am.  St.  Eep.  239,  25  Pac.  405,  where  it  is 
held  that  if  persons  to  whom  an  estate  has  been  distributed  accept 
and  receipt  for  their  share  as  distributed,  they  cannot  appeal  from 
such  decree. 

As  to  whether  a  defendant  who  has  satisfied  a  judgment  against 
him  is  thereby  deprived  of  the  right  to  appeal  from  such  judgment 
is  also  a  question  upon  which  the  cases  differ.  But  the  decided 
weight  of  authority  and  that  which  seems  based  on  the  better 
reasoning  is,  that  a  defendant  is  not  deprived  of  his  right  to  appeal 
bj'  paying  the  judgment  against  him,  because  the  liability  is  fixed 
by  the  judgment,  and  he  can  only  avoid  payment  by  having  the 
judgment  reversed;  hence,  the  payment  is  compulsory.  For  further 
discussion  as  to  the  right  of  either  a  plaintiff  or  defendant  to  appeal 
after  satisfaction,  see  extended  note  to  State  v.  Conkling,  45  Am. 
St.  Rep.  270. 

Absence  from  the  state,  though  for  several  years,  does  not  deprive 
one  against  whom  a  judgment  has  been  rendered  of  his  right  to 
appeal  therefrom:  Eicketson  v.  Torres,  23  Cal.  636.  Nor  does  the 
fact  that  a  party  aggrieved  by  a  judgment  is  in  contempt  of  court 
deprive  him  of  his  right  to  appeal:  Palmer  v.  Palmer,  28  Fla.  295, 
9  South.  657;  People  v.  Horton,  46  111.  App.  434;  State  v.  Field, 
37  Mo.  App.   83;   Hazard  v,  Durant,   11  R.  I.   195. 

Though  in  Lansdown  v.  Lansdown,  12  Ky.  Law  Eep.  509,  the  defend- 
ant in  a  divorce  suit  was  denied  the  right  to  appeal  from  a  judgment 
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awarding  the  custody  of  the  children  to  the  plaintiff,  until  he  purged 
himself  of  contempt  in  refusing  to  deliver  the  children  to  the  plaintiff 
in  obedience  to  the  order  of  the  lower  court, 

d.  Claimants  as  Appellants. — Where  one,  not  an  original  party  to 
the  suit,  asserts  title  to  the  property  involved,  and  appears  to  main- 
tain his  title,  he  is  entitled  to  appeal  from  a  judgment  adverse 
to  his  claim,  provided  he  has  a  personal  interest  affected  by  the  de- 
cree: Cooper  V.  Jones,  24  Ga.  473;  Crawford  v.  Shriver,  139  Pa. 
239,  21  Atl.  518.  But  the  mere  filing  of  claims  by  creditors  with  a 
receiver  ia  not  sufficient,  for  they  have  no  such  direct  interest 
injuriously  affected  by  the  judgment  as  entitles  them  to  a  right  of 
review:  Scott  v.  Great  Western  Coal  &  Coke  Co.,  223  111.  271,  79- 
N.   E.   53. 

Where  money  paid  into  court  by  a  third  person  is  sought  to  be 
recovered  by  two  claimants  who  interplead,  either  can  appeal  from' 
a  judgment  although  he  is  not  mentioned  in  the  decree:  Brooks  v. 
Doxey,  72  Ind.  327.  But  it  has  been  held  that  where  a  claimant 
who  is  not  an  original  party  to  the  suit  claims  by  paramount 
title,  that  he  cannot  appeal  from  a  decree  establishing  the  rights  of 
the  original  parties:  Swackhamer  v.  Kline's  Admr.,  25  N.  J.  Eq^ 
503;  Kaleign  v.  Rogers,  25  N.  J.  Eq.  506;  Hemmenway  v.  Corey, 
16  Vt.  225.  These  decisions  are  based  on  the  theory  that  if  the 
claimant's  title  was  paramount,  that  his  title  would  not  be  affected 
by  the  decree.  But  in  Bass  v.  Fontelroy,  11  Ter.  698,  it  is  held 
that  a  party  whose  title  is  put  in  doubt  by  a  decree  is  an  aggrieved 
party,  and  entitled  to  have  the  decree  rendered,  although  the  decree 
does  not  impair  his  title. 

e.  Qaxnlshees  as  Appellants. — Garnishees  have  no  interest  in  the 
merits  of  the  controversy,  and  therefore  if  they  are  protected  by  the 
judgment  rendered — i.  e.,  if  the  judgment  is  a  valid  one — they  have 
no  right  to  appeal  from  a  judgment  in  the  original  action  on  account 
of  mere  errors  or  irregularities:  Exchange  Bank  v.  Freeman,  89  Ga. 
771,  15  S.  E.  693;  Earl  v.  Matheney,  60  Ind.  202;  Hanna's  Syndico 
V.  Lauring,  .10  Mart.  (La.)  568,  13  Am.  Dec.  339;  Alma  Ice  Co.  v. 
Yancey,  66  Tex.  187,  18  S.  W.  499;  Durk  v.  Scully,  41  Wash.  357, 
83  Pac.  426. 

f.  Interveners  as  Appellants. — As  a  general  rule,  one  who  is  al- 
lowed by  the  court  to  intervene  in  an  action  is  entitled  to  appeal 
from  any  judgment  or  decree  rendered  therein.  Thus  if  a  judg- 
ment creditor  is  permitted  to  intervene,  and  does  intervene  in  an 
action  after  a  receiver  has  been  appointed,  and  moves  to  set  aside 
the  order  appointing  the  receiver  and  dismiss  the  proceedings,  he 
can  appeal  from  an  order  denying  his  motion  and  overruling  his 
motion  for  a  new  trial:  State  v.  Union  Nat.  Bank,  145  Ind.  537, 
67  Am.  St.  Rep.  209,  44  N.  £.  585.  But  where  a  petition  for  leave 
to  intervene  has  been  denied,  the  party  petitioning  cannot  appeal 
from   the   final   judgment:  People   v.   Pfieffer,   59   Cal.   89;   Lorber   v. 
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Connor,  82  Iowa,  739,  47  N.  W.  1006;  Shacklef ord 'a  Admx.  v.  Gates, 
85  Tex.  781.  If  hie  petition  is  improperly  denied,  however,  as  where 
one  sued  as  a  casual  ejector  was  refused  leave  to  plead,  he  can 
appeal  from  a  default  judgment  against  him:  Phelps  v.  Long,  31 
N.  C.  226.  And  where  a  party's  petition  for  leave  to  intervene 
is  denied,  he  can  appeal  immediately  from  the  order  denying  his 
petition  without  awaiting  the  action  of  the  court  on  the  matters  in- 
volved in  the  main   cause:  Thornton  v.  Highland  Ave.   etc.   R.   Co., 

94  Ala.  353,  10  South.  442;  Stich  v.  Dickinson,  38  Cal.  608;  Hall 
V.  Jack,  32  Md.  253;  Keatley  v.  Branch,  84  N.  C.  202. 

g.  Corporations  as  Appellants. — A  corporation  is  not  entitled  to 
appeal  from  a  judgment  which  is  prejudicial  only  to  its  stockholders, 
if  they  were  parties  to  the  action:  Board  of  Liquidation  v.  New 
Orleans  Water  Works  Co.,  39  La.  Ann.  202,  1  South.  445.  But  where 
the  stockholders  of  a  corporation  were  not  parties  to  the  suit,  it 
has  been  held  that  an  appeal  from  a  judgment  which  injuriously  af- 
fected the  interests  of  such  stockholders  could  be  taken  by  the 
corporation:  Bepublic  L.  Ins.  Co.  v.  Swiegert,  135  111.  150,  25  N.  E. 
680,  12  L.  B.  A.  328.  But  this  doctrine  is  denied  in  Dennis  v. 
Table  Mountain  Water  Co.,  10  Cal,  369.  In  this  case  a  decree  was 
rendered  against  a  corporation  foreclosing  a  mortgage  duly  exe- 
cuted in  behalf  of  the  corporation  by  its  president  and  secretary, 
and  the  decree  provided  for  the  sale  of  the  right,  title  and  interest 
of  the  said  president  and  secretary  of  the  corporation,  naming  them, 
with  deficiency  judgment  against  the  corporation.  The  corporation 
appealed,  and  assigned  as  error  that  the  decree  was  in  part  against 
the  president  and  secretary,  who  were  not  named  as  parties  to  the 
suit  and  were  not  served  with  process.  The  court  held  that  the  cor- 
poration could  not  take  advantage  of  the  error. 

h.  Sureties  as  Appellants. — Perhaps  the  most  numerous  class  of 
persons  in  an  individual  capacity  who  were  not  parties  to  the  suit, 
but  who  claim  the  right  to  appeal  under  the  statutes  as  persons  ag- 
grieved, are  sureties  on  official  bonds.  The  decided  weight  of  au- 
thority sustains  the  right  of  a  surety  on  an  official  bond  to  appeal 
from  a  judgment  against  his  principal,  upon  the  theory  that  as  the 
surety,  in  the  absence  of  fraud  or  collusion,  is  bound  by  a  judg- 
ment against  his  principal,  he  is  a  party  aggrieved:  Weer  v.  Gand, 
88  111.  490;   Mertz  v.  Melhop,   117  111.  App.   77;   Boyd  Co.   v.   Ross, 

95  Ky.  167,  44  Am.  St.  Rep.  210,  25  S.  W.  8;  Farrar  v.  Parker,  3 
Allen  (Mass.),  556;  Patterson  v.  Gathings,  48  Miss.  639;  McCartney 
v.  Garneau,  4  Mo.  App.  567;  Nolan  v.  Johns,  108  Mo.  431,  18  S.  W. 
1107;  In  re  Switzer,  201  Mo.  66,  ante,  p.  731,  98  S.  W.  461;  Garber 
v.  Commonwealth,  7  Pa.  265;  Belcher  v.  Branch,  11  R.  I.  226. 
In  Mertz  v.  Melhop,  117  HI.  App.  77,  the  surety  on  a  guardian's  bond 
was  permitted  to  appeal  from  an  order  restating  the  account  of  his 
principal  as  guardian  of  a  minor.  In  McCartney  v.  Garnian,  4  Mo. 
App.  567,  it  is  held  that  the  sureties  on  the  bond  of  an  administrator 
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of  a  partnership  can  appeal  from  the  final  settlement  by  a  surviving 
partner  in  the  probate  court,  because  such  settlement  has  the  effect 
of   a  judgment   and   is   binding   on   the   sureties. 

Nolan  V.  Johns,  108  Mo.  431,  18  S.  W.  1107,  is  a  leading  case  uphold- 
ing the  right  of  sureties  to  appeal,  and  will  be  found  referred 
to  as  authority  in  most  of  the  later  cases  on  this  question.  "The 
first  question  that  confronts  us,"  said  the  court,  "on  this  record  is 
>yhether  the  sureties  on  an  injunction  bond  ^ave  the  right  to  prose- 
cute an  appeal  from  a  judgment  rendered  on  the  bond  for  damaggs 
pgainst  the  principal  alone,  in  a  summary  proceeding,  in  the  original 
case  upon  motion.  The  statute  (Kev.  Stats.  1879,  sec.  3710)  gave 
the  right  of  appeal  to  'every  person  aggrieved  by  a  final  judgment 
or  decision  of  any  circuit  court  in  any  civil  cause.'  It  is  clear 
that  it  was  not  intended  that  the  right  of  appeal  should  be  limited 
to  persons  who  were  technically  parties  to  the  suit,  and  against 
■whom  judgment  was  directly  rendered.  'Every  person  aggrieved' 
includes  every  person  whose  rights  were  in  any  respect  concluded  by 
the  judgment.  The  use  of  the  designation  'person'  instead  of 
'party,'  in  a  chapter  of  the  statute  treating  exclusively  of  practice 
and  proceedings  in  civil  cases,  is  itself  suggestive  that  others 
than  those  technically  parties  to  a  suit  and  judgment  should  have  the 
right  of  appeal.  Furthermore,  it  is  right  and  just  that  any  person 
whose  interests  are  injuriously  affected  and  concluded  by  a  judg- 
ment should  have  the  right  to  a  review,  by  the  appellate  court, 
of  the  proceedings  which  resulted  in  such  judgment."  While  the 
reasoning  given  in  this  case  has  appealed  to  the  judgment  of  most 
of  the  courts,  there  are  some  cases  which  assert  a  different  doctrine. 

Perhaps  it  should  be  here  remarked  that  the  statute  of  Missouri 
considered  in  the  above  quotation  has  been  amended,  and  now  de- 
clares that  "any  party  to  a  suit  aggrieved,"  etc.  It  was  said  in 
Wauchope  v.  McCormick,  158  Mo.  660,  59  S.  W.  970,  that  this 
amendment  did  not  operate  to  abridge,  but  rather  to  extend,  the 
right  of  appeal.  In  our  judgment,  the  case  in  which  this  language 
was  used  was  not  one  requiring  the  consideration  of  the  question, 
and  hence  that  what  the  court  said  cannot  be  implicitly  relied  upon 
when  an  appeal  is  taken  by  a  person  in  no  sense  a  party  to  the 
order    appealed    from,    though    injuriously    affected    thereby. 

In  Lake  Bistencau  Lumber  Co.  v.  Minns,  49  La.  Ann.  1294,  22 
South.  735,  the  surety  on  an  injunction  bond  was  denied  the  right 
to  appeal  from  a  judgment  which  dismissed  the  case  for  want  of 
prosecution.  And  in  Woodbury  v.  Hammond,  54  Me.  332,  it  was  held 
that  the  surety  on  a  guardian's  bond  could  not  appeal  from  the  decree 
of  a  probate  judge  allowing  a  guardianship  account  filed  by  the  ad- 
ministrator of  the  deceased  guardian,  and  this  decision  is  reafiirmed 
in  Tuxbury's  Appeal,  67  Me.  267.  In  Shaw  v.  Humphrey,  96  Me. 
397,  90  Am.  St.  Rep,  349,  52  Atl.  798,  the  doctrine  is  laid  down 
tiiat  a  surety  upon  a  probate  bond  has  no  right  to  appeal  from  a 
Am.  St.  Kep.,  Vol.  119—48 
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decree  of  the  probate  court  allowing  or  disallowing  the  account  of 
his  principal. 

1.  Creditors  as  Appellants. — As  a  general  rule,  a  juflgraent  creditor 
has  no  right  to  appeal  from  a  judgment  rendered  against  his  dobtor: 
India  Rubber  Co.  v.  Smith,  75  111.  App.  222;  Mclntyre  v.  Sholty, 
139  111.  171,  29  N.  E.  43;  Black  v.  Kirgan,  15  N.  J.  L.  45,  28  Am. 
Dec.  394;  8h©rer  v.  Collins,  17  N.  J.  L.  181;  Gales  v.  Bank  of 
Plainkinton,  13  S.  Dak»  622,  84  N.  W.  192.  But  this  rule  applies 
only  when  the  judgment  creditor  is  not  made  a  part  to  the  suit: 
Barker  v.  Barker,  39  N.  H.  408;  Attorney  General  v.  North  Ameri- 
can Life  Ins.  Co.,  77  N.  Y.  297.  And  if  he  is  a  quasi  party — • 
that  is,  required  to  come  in  and  prove  his  claim  during  the  progress 
of  the  settlement  of  an  estate — the  rule  does  not  apply:  Pearson 
V,  Darrington,  32  Ala.  227.  It  is  also  held  in  Derrick  v.  Lamar  Ins. 
Co.,  74  111.  404,  that  the  right  of  appeal  exists  in  a  creditor  who 
has  appeared  before  a  master  in  chancery  and  excepted  to  a  dis- 
allowance of  his  claim.  And  in  Columbia  Finance  Co.  v.  Morgan, 
19  Ky.  Law  Bep.  1761,  44  S.  W.  389,  628,  45  S.  W.  65,  it  is  stated 
that  creditors  interested  in  the  distribution  of  funds,  control  of  which 
is  involved  in  the  suit,  have  the  right  of  appeal.  This  principle 
is  also  supported  in  Adkin  v.  Baker,  7  Ga.  56;  Hayward  v.  Graham 
Book  etc.  Co.,  59  Mo.  App.  453;  National  Bank  v.  Sprague,  21  N.  .L 
Eq.  458;  Blake  V.  Domestic  Mfg.  Co.  (N.  J.),  38  Atl.  241;  Williams 
V.  Morgan,  111  U.  S.  684,  4  Sup.  Ct.  Rep.  638,  28  L.  ed.  559. 

m.    Persons  in  Eepresentative  Capacity. 

a.  Administrators  as  Appellants. — In  some  cases  the  broad  state- 
ment is  made  that  an  administrator  can  appeal  from  a  judgment 
against  the  decedent:  Davis  v.  Nichols,  52  Ark.  554,  13  S.  W.  129; 
Webster  v.  City  of  Hastings,  56  Neb.  245,  76  N.  W.  565.  But  in 
Goldschmidt  v.  Meline,  86  Md.  370,  38  Atl.  783,  it  is  held  that 
the  personal  representative  of  a  deceased  cannot  prosecute  an  appeal 
from  a  judgment  rendered  against  the  deceased  when  no  appeal 
had  been  entered  by  the  deceased  himself  before  his  death.  How- 
ever, in  O'Connor  v.  O'Connor,  45  W.  Va.  354,  32  S.  E.  276,  a  de- 
cedent left  nothing  with  which  to  pay  a  debt  he  owed  at  the  time 
of  his  death  except  certain  land,  which  had  been  obtained  from  him 
by  fraud.  He  had  begun  suit  before  his  death  to  have  the  fraudu- 
lent conveyance  set  aside,  but  had  not  appealed  from  an  adverse 
judgment  against  him.  It  was  held  that  the  administrator  could 
prosecute  an  appeal  from  such  decree. 

In  Re  Clark's  Estate,  79  Vt.  62,  118  Am.  St.  Rep.  938,  64  Atl.  231, 
an  administrator  de  bonis  non  was  ordered  to  pay  to  one  of  the 
distributees  a  certain  sum  of  money.  The  administrator  could  not 
find  the  distributee,  he  being  reported  dead  and  an  administrator 
had  been  appointed  for  the  estate.  The  administrator  de  bonis  non 
claimed  that  the  distributee  was  still  alive,  and  he  was  allowed  to-' 
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appeal  from  the  order  appointing  an  administrator  for  his  estate. 
The  reasons  given  by  the  court  for  allowing  this  appeal  were,  that 
if  the  distributee  should  turn  out  to  be  alive  at  the  time  adminis- 
tration on  his  estate  was  granted,  the  appointment  of  an  adminis- 
tiator  would  be  void,  and  if  the  administrator  de  bonis  non  should 
pay  the  money  to  him,  he  would  not  be  protected  against  the  sup- 
posed intestate,  nor  against  an  administrator  appointed  after  his 
death  in  case  the  real  administrator  should  sue  for  the  distributive 
share.  It  was  therefore  decided  that  the  administrator  need  not 
wait  until  he  was  sued,  but  was  entitled  to  raise  the  question  in 
limine  by  appealing  from  the  appointment,  and  thus  save  himself  from 
a  twofold  enlargement  of  his  liability. 

In  Wiggin  v.  Swett,  6  Met.  (Mass.)  194,  39  Am.  Dec.  716,  it  is 
held  that  an  administrator  de  bonis  non  can  appeal  from  a  decre** 
allowing  the  account  of  his  predecessor.  And  he  may  also  appeal 
from  a  judgment  against  the  former  administrator  or  executor:  Stontz 
V.  Huger,  107  Ala.  248,  18  South.  126. 

It  is  also  held  that  an  administrator  can  appeal  from  an  order 
fixing  his  compensation  less  than  it  should  be:  Parker  v.  Gwynn,  4 
Md.  423.  But  he  cannot  appeal  from  a  decree  of  the  probate  court 
authorizing  an  action  on  his  bond,  for  the  reason  that  he  is  not 
thereby  concluded  from  asserting  and  defending  any  claims  or  prop- 
erty rights  in  any  proper  court:  Sherer  v.  Sherer,  93  Me=  210,  74 
Am.  St.  Rep.  339,  44  Atl.  899.  And  after  an  administrator  has  been 
discharged,  his  right  of  appeal  no  longer  exists.  The  reason  for 
this  is  forcibly  expressed  in  McCormick  Harvesting  Machine  Co.  v. 
Snedigar,  3  S.  Dak.  302,  53  N.  W.  83.  In  this  case  a  judgment  bad 
been  obtained  against  an  administrator  who  was  subsequently  dis- 
charged and  thereafter  appealed.     The  court  said:   "The  motion  to 

dismiss   the  appeal   must  be   allowed Suppose   we   retain   this 

case,  and,  upon  hearing,  render  judgment  against  the  appellant; 
who  is  bound  t  Not  the  estate  of  Tuttle,  for  we  know,  and  it  is 
admitted,  that  Whitney,  the  nominal  appellant  who  brought  the  ap- 
peal, has  no  authority  to  appear  for  the  estate,  and  that  we  get  no 
jurisdiction  over  it.  Not  Whitney  himself,  for  his  notice  informs  us 
at  the  outset  that  he  appeals  only  in  a  representative  capacity.  As 
administrator,  Whitney  was  dead  when,  and  long  before,  the  appeal 
was  taken.  An  appeal  taken  in  the  name  of  a  dead  person  gives 
the  appellate  court  no  jurisdiction."  In  Strong  v.  Peters,  212  111. 
282,  72  N.  E.  369,  an  administrator  was  denied  the  right  to  appeal 
from  a  decree  refusing  to  remove  a  cloud  from  title  to  land  owned 
in  fee  by  the  decedent,  for  the  reason  that  having  no  legal  interest 
in  the  subject  matter  the  administrator  could  not  maintain  such  a  bill 
in  the  lower  court,  and  hence  could  not  appeal  from  the  decree  ren- 
dered therein. 

b.  Executors  as  Appellants. — There  are  cases  which  hold  that  an 
executor  can  appeal  from  any  judgment  which  affects  the  property 
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of  his  testator:  Levy  v.  Williams,  9  Rich.  (S.  C.)  153;  In  re  Lus- 
combe  's  Will,  109  Wis.  186,  85  N.  W.  341.  But  he  cannot  appeal  from 
a  decree  affecting  title  to  lands  -which  have  vested  in  the  heirs: 
Bowon  V.  Grayville  &  M.  E.  Co.,  92  111.  223;  Turner  v.  Waters,  14 
Md.  62.  Nor  can  he  appeal  from  a  decree  of  distribution  when  the 
court  had  jurisdiction:  Matter  of  Williams,  122  Cal.  76,  54  Pac.  386; 
Chew's  Appeal,  3  Grant  Cas.  (Pa.)  308.  He  may  appeal,  however, 
from  an  order  directing  payment  of  a  preferred  claim  when  the  es- 
tate is  insolvent  and  the  amount  of  the  distributable  estate  has  not 
been  ascertained:  In  re  Smith,  117  Cal.  505,  49  Pac.  456.  And  he 
can  appeal  from  a  judgment  rendered  in  an  action  brought  by  him: 
Bliss  v.  Fosdick,  76  Hun,  508,  27  N.  Y,  Supp.  1053.  But  when  a  suit 
was  brought  against  an  executor  and  judgment  rendered  against 
him  as  such,  he  could  not  appeal  individually  unless  he  had  made  him- 
self as  an  individual  a  party  to  the  action:  Meyer  v.  O'Bourke,  150 
Cal.  177,  88  Pac.  706. 

c.  Heirs  at  Law  as  Appellants. — An  hear  at  law  of  a  decedent  is  a 
party  aggrieved  by  a  judgment  affecting  the  title  or  possession  of 
real  property  belonging  to  the  estate  of  such  decedent,  and  is  en- 
titled to  appeal  therefrom:  Bowen  v.  Grayville  &  M.  R.  Co.,  92  111. 
223;  Bates  v.  Sargent,  51  Me.  423;  Betts  v.  Shatton,  27  Wis.  667. 
But  the  rule  seems  to  be  limited,  for  in  Mclntyre  v.  Sholty,  139  111. 
171,  29  N.  E.  43,  it  is  held  that  an  heir  at  law  cannot  appeal  from 
a  mere  personal  judgment  against  the  decedent's  estate,  although  the 
estate  is  insolvent,  and  a  sale  of  the  real  property  belonging  to  the 
estate  would  be  necessary  in  order  to  satisfy  the  judgment. 

d.  Oaardiaas  and  Next  Friends  as  Appellants. — A  guardian  has 
such  an  interest  in  a  judgment  affecting  the  estate  of  his  ward  as 
entitles  him  to  appeal  therefrom:  In  re  Johnson,  87  Iowa,  130,  54 
N.  W.  69.  And  in  Loftis  v.  Loftis,  94  Tenn.  232,  28  S.  W.  1091,  the 
same  rule  is  applied  to  a  guardian  ad  litem.  So,  too,  if  an  infant 
has  neither  a  guardian  or  a  guardian  ad  litem,  his  next  friend  can 
appeal  from  a  judgment  affecting  the  minor's  interest:  Cook  v.  Adams, 
27  Ala.  294.  But  otherwise  if  he  has  a  guardian  or  guardian  ad  litem: 
Lawless  v.  Reagan,  128  Mass.  592.  In  King  v.  McLean  Asylum,  64 
Fed.  325,  12  C.  C.  /  .  139,  26  L.  R.  A.  784,  the  next  friend  of  an  in- 
sane person  who  had  no  guardian  was  allowed  to  appeal  from  a 
judgment  affecting  the  incompetent's  interest. 

e.  Assignees  in  Insolvency  as  Appellants. — The  assignee  of  an 
insolvent  debtor  has  such  an  interest  in  a  judgment  injuriously  affect- 
ing the  estate  of  the  bankrupt  that  he  can  appeal  therefrom:  John- 
son y.  Thaxter,  12  Gray  (Mass.),  198;  Day  v.  Laflin,  6  Met.  (Mass.) 
280.  But  where  the  judgment  was  rendered  prior  to  the  execution  of 
the  deed  of  assignment,  neither  the  assignee  nor  the  creditor  being 
parties  to  the  suit,  the  assignee  was  not  entitled  to  appeal:  Johnson 
V.  Louisville  City  Nat.  Bank  (Ky.),  56  S.  W.  710.     And  an  assignee 
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cannot  appeal  either  in  his  own  right,  as  assignee  or  on  behalf  of 
creditor  from  a  decree  distributing  the  funds  in  his  hands,  for  he  has 
no  benaficial  interest  therein:  Mellon 's  Appeal,  32  Pa.  121;  In  re 
Graff,  146  Pa.  415,  23  Atl.  397.  Though  in  Salmon  v.  Pierson,  8 
Md.  297,  it  is  held  that  an  assignee  can  appeal  from  a  decision  which 
affects  all  the  creditors,  by  diminishing  the  funds  from  which  they 
are  to  be  paid,  or  which  prevents  him  attempting  to  increase  such 
funds  by  recovering  property  which  he  thinks  belongs  to  the  insol- 
vent estate,  and  he  is  also  entitled  to  appeal  from  an  order  distribut- 
ing the  fund  if  it  affects  his  allowance  for  commissions  or  expenses. 
An  assignee  can  also  appeal  from  an  order  removing  him  and  direct- 
ing him  to  turn  over  the  assets  to  his  successor:  Teaekle  v.  Crosby, 
14  Md.  14;  State  v.  Field,  37  Mo.  App.  83. 

f.  Trustees  as  Appellants — A  trustee  of  property  is  a  person  ag- 
grieved by  a  judgment  or  decree  affecting  the  interest  of  his  cestui 
que  trustent,  and  is  entitled  to  appeal  therefrom  on  his  behalf: 
Woodside  v.  Grafllin,  91  Md.  422,  46  Atl.  968;  Bocks  v.  Hathorn,  78 
N.  Y.  222;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  584.  But  a  con- 
l^entional  trustee  appointed  by  deed  to  sell  property  and  distribute 
the  proceeds  among  creditors  cannot  appeal  from  an  order  fixing 
the  amount  of  the  claim  of  a  judgment  creditor,  for  that  Is  a  matter 
in  which  he  has  no  concern:  MeColgan  v.  McLaughliUj  58  Md.  499. 
Nor  could  he  appeal  from  an  order  setting  aside  a  sale  which  he  had 
reported  for  ratification:  Hallam  v.  Oppenhedmer,  3  App.  Cas.  (D.  C.) 
329. 

g.  Eeceivers  as  Appellants. — A  receiver  being  a  mere  officer  of  the 
court  cannot,  as  a  general  rule,  appeal  from  an  order  in  the  action 
unless  he  is  first  authorized  to  do  so  by  the  court.  Thus,  where  a 
receiver  was  directed  by  order  of  court  to  turn  over  to  his  predecessor, 
who  had  resigned,  a  portion  of  the  fund  and  appealed,  the  court 
in  dismissing  his  appeal  said:  "A  receiver  is  a  mere  officer  of  the 
court.  His  first  duty  is  to  obey  its  orders.  He  has  no  discretion, 
speaking  generally,  as  to  the  application  of  funds  which  are  in  his 
hands  by  virtue  of  the  receivership.  He  holds  them  strictly  subject 
to  the  order  of  the  court,  to  be  disposed  of  as  the  court  may  direct. 
Being  a  mere  agent  of  the  court,  he  has  no  authority  to  appeal  from 
orders  made  by  it  in  the  pending  proceeding,  except  as  it  may  au- 
thorize him  to  so  do.  The  exception  is  that  he  has  the  right  to  appeal 
in  all  matters  relating  to  his  official  conduct  or  his  accounts  and 
credits.  In  these  cases  he  occupies  the  position  of  a  party  to  a 
suit;  and  his  right  of  appeal  from  judgments  rendered  against  him 
in  other  proceedings,  of  course,  is  the  same  as  that  of  any  other 
party":  Polk  v.  Johnson  (Ind.  App.),  76  N.  E.  634.  To  the  same 
effect  is  McKinnon  v.  Wolfcnden,  78  Wis.  237,  47  N.  W.  436, 

In  Foreman  v.  Defrecss,  120  111.  App.  486,  and  Battery  Park  Bank 
▼.  West  Carolina  Bank,  127  N.  C.  432,  37  8.  E.  461,  it  is  announced 
that  a  receiver  cannot  appeal  from  an  order  directing  the  payment  of 
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funds  in  hands.  These  decisions  are  based  on  the  theory  that  the 
contest  is  between  the  creditors,  and  that  the  receiver  is  protected 
by  the  order  of  the  court.  But  in  People  v.  Saint  Nicholas  Bank, 
77  Hun,  159,  28  N,  Y.  Supp.  421,  it  is  held  that  a  receiver  is  a  party 
aggrieved  by  an  order  directing  him  to  pay  out  money  in  his  hands 
to  claimants  who  had  brought  him  into  court  to  obtain  an  order  that 
he  pay  them  a  large  sum  of  money  in  his  hands,  the  payment  of  which 
he  opposed.  "Under  such  circumstances,"  said  the  court,  "where 
the  claimants,  and  not  the  receiver,  apply  for  summary  relief,  and 
this  is  granted,  notwithstanding  the  opposition  of  the  receiver  and  the 
interests  which  he  represents,  we  fail  to  see  why  the  receiver  is  not, 
within  the  meaning  of  section  1294  of  the  code,  a  party  aggrieved 
and  thus  having  the  right  to  appeal." 

In  Rust  v.  United  Water  Works,  70  Fed.  129,  17  C.  C.  A.  16,  it  is 
held  that  a  receiver  could  appeal  from  a  default  judgment  against 
a  corporation  for  which  he  had  been  appointed  receiver  when  his 
petition  .for  leave  to  come  in  and  defend  was  denied.  But  he  can- 
not appeal  from  a  judgment  rendered  against  a  party  for  whose  effects 
he  was  appointed,  when  the  action  was  begun  before  his  appointment 
unless  he  first  has  himself  made  a  party  of  the  suit:  Dupree  v. 
Drake,  94  Ga.  456,  19  S.  E,  242. 

A  receiver  can  appeal  from  an  order  setting  his  accounts:  Herndon 
V.  Heirten,  19  Fla.  397;  Foreman  v.  Defreess,  120  111,  App.  486;  Polk 
V.  Johnson  (Ind.  App.),  76  N.  E.  634;  Hobart  v.  Hobart,  23  Hun 
(N.  Y.),  484.  A  receiver  has.  no  vested  right  of  office,  hence  cannot 
appeal  from  an  order  removing  him  or  vacating  his  office,  for  the 
parties  to  the  action  or  intervening  creditors  would  be  the  only  per- 
sons aggrieved  by  his  removal:  In  re  Premier  Cycle  Mfg.  Co.,  70 
Conn.  473,  39  Atl.  800;  L'Engle  v.  Florida  Central  R,  Co.,  14  Fla. 
266;  Elliot  v.  Waford,  4  Md.  80.  But  he  can  appeal  from  an  or- 
der fixing  the  compensation  for  his  services  less  than  it  should  be: 
Hobart  v,  Hobart,  23  Hun  (N.  Y.),  484. 

h.  Attorneys  as  Appellants. — The  general  rule  is  that  an  attorrfey 
cannot  in  his  own  name  and  on  his  own  motion  appeal  from  a  judg- 
ment or  decree  affecting  the  interest  of  his  client:  National  Park 
Bank  v.  Lanahan,  60  Md.  477;  Dickinson's  Appeal,  2  Mich.  337; 
Taff  V.  Hosmen,  14  Mich.  249.  And  this  principle  is  also  upheld  in 
Besancon  v.  Brownson,  39  Mich,  388. 

i.  Officer  of  a  Board  of  Trade  as  Appellant. — An  interesting  case 
showing  the  extent  to  which  the  right  of  appeal  has  been  allowed 
the  officers  of  incorporated  commercial  bodies  is  furnished  by  the 
supreme  court  of  Illinois  in  Pacaud  v.  Waite,  218  HI.  138,  75  N.  E. 
779,  2  L.  R.  A.,  N.  S.,  672,  where  the  president  of  the  board  of  trade 
of  Chicago,  who  was  made  a  party  to  a  suit  as  a  representative  of 
the  board,  was  allowed  to  appeal  from  a  decision  adverse  to  the  by- 
laws of  the  board. 
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IV.    Persons  not  Parties  to  the  Suit  or  Proceeding, 
a.    Whether  Entitled  to  Appeal. 

1.  Oeueral  Rule. — Both  by  the  common-law  practice  and  that  ob- 
taiuing  in  chancery,  a  writ  of  error  could  be  prosecuted  or  an  appeal 
taken  only  by  a  party,  and  this  is  the  rule  both  in  the  courts  of  the 
United  States  and  in  those  of  all  the  states  purporting  to  give  a 
right  to  appeal  or  to  prosecute  a  writ  of  error  to  any  party  aggrieved. 
Under  these  statutes,  third  persons,  no  matter  how  much  they  may 
be  prejudiced  by  the  judgment,  decree,  or  order,  cannot  obtain  its 
review  by  appeal  or  writ  of  error:  Dupree  v.  Perry,  18  Ala.  34 
Clemens  v.  Patterson,  38  Ala.  721;  May  v.  Courtnay,  47  Ala.  185 
Hunt  V.  Houtz,  62  Ala.  36;  Eoden  v.  Jaspar,  122  Ala.  374,  25  South 
198;  Johnson  v.  Williams,  28  Ark.  478;  Arnett  v.  McCain,  47  Ark 
411,  1  S.  W,  783;  Holmes  v.  Morgan,  52  Ark.  99,  12  S.  W.  201 
Hclford  V.  Kirkland,  71  Ark.  84,  71  S.  W.  274;  Turner  v.  William 
son,  77  Ark.  586,  92  S.  W.  867;  Montgomery  v.  Leavenworth,  2  Cal 
57;  Callaghan's  Estate,  119  Cal.  577,  51  Pac.  860,  39  L.  R.  A.  689 
In  re  McDermott's  Estate,  127  Cal.  450,  59  Pac.  783;  Eyster  v.  Gaff 
2  Colo.  225;  Fischer  v.  Hanna,  21  Colo.  9,  39  Pac.  420;  Yudkin  v, 
Crates,  60  Conn.  426,  22  Atl.  776;  State  v.  Florida  C.  E.  Co.,  15  Fla 
(i90;  Pensacola  v.  Reese,  20  Fla.  437;  Townsend  v.  Davis,  1  Ga.  495, 
44  Am.  Dec.  675;  Swift  v.  Thomas,  101  Ga.  89,  28  S.  E.  618;  Murray 
v.  Tarver,  127  Ga.  378,  46  S.  E.  417;  Anderson  v.  Steger,  173  111. 
112,  50  N.  E.  665;  State  v.  Jones,  11  Iowa,  11;  Borgalthous  v. 
Farmers'  &  M.  Ins.  Co.,  36  Iowa,  250;  Ferguson  v.  Board  of  Super- 
visors, 44  Iowa,  701;  Davidson  v.  Bush,  Hard.  201;  Stevens'  Heirs 
V.  Stevens'  Widow,  2  Dana  (Ky.),  428;  Cosby  v.  Lynn's  Heirs,  4 
Bibb,  249;  McKin  v.  Mason,  3  Md.  Ch.  186;  Bcsancon  v.  Brownson, 
39  Mich.  388;  Hollingshead  v.  Banhing,  4  Minn.  116;  Beazley  v. 
Prentiss,  13  Smedes  &  M.  97;  Starling  v.  Flash  (Miss.),  16  South. 
875;  Peterson  v.  Martin,  60' Neb.  577,  83  N.  W.  831;  Large  v.  Nott 
<Neb.),  95  N.  W,  484;  State  v.  Bloomfield  State  Bank  (Neb.),  95 
N.  W.  791;  People  v.  Sanborn,  46  App.  Div.  630,  61  N.  Y.  Supp.  529; 
Slier  V.  Blake,  3  Dev.  &  B.  (20  N.  C.)  90;  Reid  v.  Quigley,  16  Ohio, 
445;  Witte  v.  Clarke,  17  S.  C.  313;  Wood  v.  Yarbrough,  41  Tex.  540; 
Stephenson  v.  Texas  &  P.  R.  R.  Co.,  42  Tex.  162;  Wingfield  v. 
Crenshaw,  3  Hen.  &  M.  245;  Edmunds'  Admr.  v.  Scott,  78  Va.  720; 
Southern  Ey.  Co.  v.  Glenn's  Admr.,  102  Va.  529,  46  S.  E  776; 
Payne  v.  Niles,  20  How.  219,  15  L.  ed.  895;  Ex  parte  Cockeroft,  104 
U.  8.  578,  26  L.  ed.  856;  Indiana  S.  R.  R.  Co.  v.  Liverpool  L.  &  O. 
I.  Co.,  109  U.  S.  168,  3  Sup.  Ct.  Rep.  108,  27  L.  ed.  895;  The  Spark  v. 
Lee  Choi  Chum,  1  Saw.  713,  Fed.  Cas.  No.  13,206;  Buel  v.  Farmers' 
L.  &  T.  Co.,  104  Fed.  839,  44  C.  C.  A.  213. 

The  term  "parties,"  however,  is  not  restricted  to  those  who  are 
named  in  the  pleadings,  nor  even  to  those  named  in  the  final  judg- 
ment or  decree.  At  various  stages  of  the  pioreedings  persons  who 
are  not  original  parties  thereto  may  be  brought  in,  or  may  come  in 
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on  their  own  motion,  for  the  purpose  of  seeking,  or  being  subjected 
to,  some  relief,  and  when  such  is  the  case,  they  become  parties,  at 
least  to  the  proceeding  affecting  them,  and  if  the  order  made  against 
them  is  otherwise  appealable,  they  may  appeal  as  parties:  Arnold  v. 
Carter,  19  App.  D.  C.  259. 

Thus,  when  one's  rights  become  involved  as  a  creditor  present- 
ing his  claim  against  the  estate  of  a  bankrupt  or  insolvent  or  of  a 
decedent  whose  estate  is  in  process  of  administration,  or  otherwise 
for  the  purpose  of  participating  in  a  fund  in  court,  and  he  presents 
his  claim  or  allowance,  he  thereby  makes  himself  a  party  for  the 
purposes  of  his  claim  and  becomes  entitled  to  appeal  from  orders 
prejudicial,  to  his  interest:  Wallace  v.  Chicago  &  E.  S.  Co.,  46  III. 
App.  571;  Hayward  v.  Graham  B.  &  S.  Co.,  59  Mo.  App.  453;  National 
Bank  v.  Sprague,  21  N.  J.  Eq.  458;  De  Euyter  v.  St.  Peters'  Church, 

3  Barb.  Ch.  119;  Martin  v.  Kanouse,  2  Abb.  Pr.  390;  Matter  of 
Bristol,  16  Abb.  Pr.  397;  Feamster  v.  Withrow,  9  W.  Va.  296;  Will- 
iams v.  Morgan,  111  U.  8.  684,  4  Sup.  Ct.  Eep.  638,  28  L.  ed.  559. 
So  if  property  is  sold  at  a  judicial  sale,  the  purchaser  becomes  there- 
by a  party  to  the  suit  for  all  purposes  involving  his  purchase,  and 
may  therefore  appeal  from  an  order  confirming  or  setting  aside  the 
sale:  Boland's  Estate,  55  Cal.  310;  Flournoy  v.  Smith,  3  How.  (Miss.) 
62;  Wauchope  v.  McCormiek,  158  Mo.  660,  59  S.  W.  970;  Penn  M. 
L  Co.  v.  Creighton  I.  Co.,  51  Neb.  659,  71  N.  W.  279;  Davis  v.  Stewart, 

4  Tex.  223;  In  re  Auerbach's  Estate,  23  Utah,  529,  65  Pac.  488; 
Greiling  v.  Watermolen,  128  Wis.  440,  107  N.  W.  339;  Kneeland  v. 
American  L.  &  T.  Co.,  136  U.  S.  89,  10  Sup.  Ct.  Rep.  950,  34  L.  ed. 
379.  The  purchaser  may  apply  for  a  writ  of  assistance  to  place 
him  in  possession  of  the  property  purchased,  in  which  event  he  and 
the  person  against  whom  he  seeks  relief  both  become  parties  to  that 
proceeding,  and  as  such  entitled  to  appeal:  Thompson  v.  Campbell, 
57  Ala.  183.  So  persons  may  be  made  parties  by  virtue  of  pro- 
ceedings in  garnishment  and  as  such  become  entitled  to  appeal  from 
orders  affecting  their  rights,  but  a  mere  claimant  of  money  gar- 
nished, who  does  not.  become  a  party  to  the  proceedings,  cannot  ap- 
peal: Borgalthous  v.  Farmers'  &  M.  I.  Co.,  36  Iowa,  250;  Hollings- 
head  v.  Banning,  4  Minn.  116. 

2.  Statutes  Extending  the  Eight  to  Persons  not  Parties. — By  sec- 
tion 571  of  the  Code  of  Procedure  of  Louisiana  the  right  of  appeal 
is  given  not  only  to  parties  to  a  judgment,  but  further,  to  such  third 
persons  as  allege  and  show  that  they  are  aggrieved,  and  establish 
their  grievance  by  affidavit  in  the  lower  court  or  on  appeal:  State 
V.  Judge,  23  La.  Ann.  768;  Louisiana  Mutual  I.  Co.  v.  Costa,  32  La. 
Ann.  1;  Fazende  v.  Flood,  24  La.  Ann.  425;  but  the  appeal  cannot  be 
sustained  if  the  claim  of  the  third  person  is  not  contained  in  the 
record,  and  new  evidence  must  be  adduced  to  sustain  it  and  to  show 
that  the  judgment  is  erroneous:  State  v.  Judge,  13  La.  Ann.  199.  We 
do  not  know  of  any  other  state  whose  statutes  proceed   so   far  in 
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this  direction.  In  proceedings  in  probate  involving  the  settlement 
of  estates  of  decedents,  the  establishment  of  wills,  and  the  distribu- 
tion of  the  property,  executors,  administrators,  administrators  de  bonis 
non,  heirs,  legatees  and  creditors,  though  not  formal  parties,  are 
doubtless  such  in  contemplation  of  law,  and  may  appeal,  but  in 
several  of  the  states  all  doubt  on  this  subject  has  been  removed  by 
statutes  purporting  to  extend  the  right  of  appeal  in  probate  to  all 
person^  aggrieved:  Williams  v.  Cleaveland,  76  Conn.  426,  56  Atl.  850; 
Diekerman's  Appeal,  55  Conn.  223,  10  Atl.  194,  15  Atl.  199;  Sturtevant 
V.  Tallman,  27  Me.  78;  Merrill  v.  Suffolk  Bank,  31  Me.  57,  50  Am. 
Dec.  649;  Eankin  v.  Sherwood,  33  Me.  509;  Parrar  v.  Parker,  3  Allen, 
556;  Smith  v.  Bradstreet,  16  Pick.  264;  In  re  Lee,  18  Pick.  285; 
Pierce  v.  Gould,  143  Mass.  234,  9  N.  E.  568;  Robinson  v.  Dayton, 
190  Mass.  459,  77  N.  E.  503;  or  to  a  person  interested  who  considers 
himself  injured:  In  re  Clark's  Estate,  79  Vt.  62,  118  Am.  St.  Rep. 
938,  64  Atl.  231.  In  Missouri,  as  shown  in  the  principal  case,  a  like 
result  is  brought  about  by  a  statute  providing  that  the  right  of  ap- 
peal in  cases  involving  the  administration  of  estate  shall  extend  to  any 
heir,  devisee,  legatee,  creditor,  or  other  person  having  an  interest 
in  the  estate  under  administration.  In  New  York,  by  section  2659 
of  the  Code  of  Civil  Procedure,  a  creditor  of  or  person  interested  in 
the  estate  or  fund  affected  by  the  decree  or  order  of  the  surrogate 
court  who  was  not  a  party  to  the  special  proceeding,  but  was  entitled 
to  be  heard  therein,  may  appeal.  He  must  show  by  affidavit  the  facts 
entitling  him  to  do  so:  In  re  Sullivan,  84  App.  Div.  51,  82  N.  Y.  Supp. 
32.  In  Illinois,  any  person  aggrieved  may  appeal  from  the  county 
to  the  circuit  court:  Weer  v.  Gand,  88  111.  490.  In  a  recent  Wiscon- 
sin decision  the  broad  declaration  was  made  that  "the  supreme  test 
of  whether  a  person  has  a  right  to  appeal  to  this  court  is  whether 
he  has  a  substantial  interest  adverse  to  the  adjudication  sought  to 
have  reviewed,  not  whether  he  was  a  party  as  appears  by  the  record 
of  the  trial";  but  when  the  facts  of  the  case  are  considered,  it  ap- 
pears that  this  revolutionary  language  was  only  intended  to  affirm 
that  distributees  of  an  estate  could  review  a  judgment  establishing 
a  claim  against  it  which,  if  enforced,  would  diminish  their  rights: 
Hinn  v.  Gersten,  122  Wis.  222,  99  N.  W.  338.  Persons  who  by  con- 
sent of  the  nominal  parties  to  an  action  or  proceeding  appear  and 
assume  its  defense  and  whose  rights  are  necessarily  determined  by 
the  judgment  rendered  therein  have  the  right  to  appeal:  Andrews  v. 
Thum,  64  Fed.  149,  12  C.  C.  A.  77;  but  in  so  doing,  we  assume  they 
employ  the  names  of  the  nominal  parties. 

b.  How  Their  Sight  to  Appeal  must  Appear. — With  the  exceptions 
hereinbefore  referred  to  from  the  Codes  of  Civil  Procedure  of  Louis- 
iana and  of  New  York,  there  is  no  provision  of  statute  directly  point- 
ing out  how  the  persons  not  parties  to  the  suit  or  proceeding  may 
•how  themselves  entitled  to  appeal  from  the  judgment  or  order  therein. 
Under  these  codes  their  claim  of  the  right  of  appeal  may  be  presented 
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to  the  court  by  affidavit,  but  whether  there  may  be  counter-affidavits, 
and  if  so,  when,  how  and  by  whom  the  issue  formed  by  them  shall 
be  tried  and  determined,  is  not  directly  stated  in  the  statute.  In- 
dependently of  any  express  statutory  provision  upon  the  subject,  it 
must  be  that  one  claiming  the  right  to  appeal  merely  as  an  inter- 
ested person  must  in  some  way  become  in  effect,  if  not  in  name,  a 
party  to  the  proceeding.  He  can  generally  do  this  by  some  motion  in 
the  trial  court  presenting  his  claim  for  consideration,  in  sujijiort  of 
which  he  offers  evidence.  When  he  does  so,  he  becomes  entitled  to 
appeal  if  the  decision  is  against  him:  Adams  v.  Woods,  8  Gal.  306: 
Plummer  v.  Brown,  64  Cal.  429,  1  Pac.  703;  Malone  v.  Big  Flat  M. 
Co.,  93  Cal.  384,  28  Pac.  1063.  At  all  events,  it  may  safely  be  as- 
sumed that  no  person  not  a  formal  party  to  the  action  or  proceed- 
ing can  prosecute  a  writ  of  error  or  an  appeal  merely  by  clainiiutj 
that  he  is  an  aggrieved  person.  Whether  he  is  such  a  person  is  a 
matter  which  he  must  establish  to  the  satisfaction  of  the  appellate 
court  to  the  same  extent  that  he  must  demonstrate  to  it  that  the 
judgment  or  order  assailed  is  erroneous:  The  Constitution  v.  Wood- 
worth,  1  Scam.  511;  Consolidated  E.  R.  Co.  v.  Surwalt  (111.),  37  N. 
E.  909;  Phillips  v.  Shelton,  6  Iowa,  545;  Cosby  v.  Lynn's  Heirs,  4 
Bibb,  249;  Lacroix  v,  Menard,  7  Mart.,  N.  S.,  345;  Bland  v.  Edwards, 
52  La.  Ann.  822,  27  South.  289;  Briard  v.  Goodale,  86  Me.  100,  41 
Am.  St.  Eep.  526,  29  Atl.  946;  Penniman  v.  French.  2  Mass.  140; 
Nolan  V.  Johns,  108  Mo.  431,  18  S.  W.  1107;  In  re  Switzer,  201  Mo. 
66,  ante,  p.  731,  98  S.  W.  461. 


PRIDDY  V.  BOICE. 

[201  Mo.  309,  99  S.  W.  1055.] 

JURISDICTION,  Loss  of  by  Change  of  Venue. — When,  upon  ap- 
plication duly  made,  a  cause  is  transferred  to  another  judge  for  trial, 
tlie  transferring  judge  loses  jurisdiction  and  cannot  afterward  make 
further  orders,     (p.  771.) 

CHANGE  OF  PLACE  OF  TRIAL,  Application  for  must  be  Sup- 
ported by  Evidence. — If  an  application  is  made  to  change  the  place  of 
trial  to  another  division  of  the  court  on  the  ground  that  all  the  judges 
are  prejudiced,  and  the  application  being  brought  on  for  hearing  be- 
fore one  of  the  judges,  the  moving  parties  decline  to  offer  evidence  on 
the  ground  that  he  will  not  consider  it,  notwithstanding  he  is  present 
and  offers  to  hear  such  evidence,  he  may  properly  deny  a  change  of  the 
place  of  trial  as  to  all  the  judges  other  than  himself,     (p.  771.) 

APPEAL  AND  ERROR — Abstract  Failing  to  Show  the  Error 
Complained  of. — If  an  appeal  is  by  what  is  known  as  the  short  method, 
and  the  point  made  in  the  briefs  is  that  the  court  erred  in  excluding 
competent  evidence,  the  supposed  error  cannot  be  considered  where  it 
is  not  supported  by  the  abstract,     (p.  772.) 
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EVIDENCE.— Age  of  Members  of  Families— Certified  Copies  of 
Schedules  Taken  by  an  Ofllcer  of  the  United  States  and  Forming  Part 
of  the  Records  of  the  Census  taken  at  different  dates  are  admissible  for 
the  purpose  of  showing  the  ages  of  the  members  of  a  family  whose  ages 
purport  to  be  stated  therein,     (pp.  774-778.) 

APPEAL  AND  ERROR.— Where  the  Abstract  on  Appeal  Fails 
to  Show  That  an  Objection  was  Made  to  Evidence  and  an  Exception 
Reserved  to  its  admission,  any  supposed  error  in  admitting  it  cannot  be 
considered  on  appeal,     (p.  779.) 

APPEAL  AND  ERROR — Decree  Canceling  Power  of  Attornoy, 
When  not  Error. — A  decree  that  a  certain  power  of  attorney  autlioriz- 
ing  an  action  to  be  brought  for  the  lands  in  controversy  be  set  aside,  and 
held  of  no  effect,  will  not  be  reversed  on  the  ground  that  such  power 
embraces  lands  other  than  those  in  controversy,     (p,  780.) 

INFANTS — Limitations — ^When  not  Continued  by  Marriage. — If 
a  woman  not  yet  of  age  executes  a  conveyance,  but  remains  unmarried 
until  more  than  a  year  after  attaining  her  majority,  she  should  have 
<Iisaffirmed  the  conveyance  before  her  marriage,  or,  at  least,  not  having 
done  so,  the  statute  of  limitations  must  be  regarded  as  running  against 
her  notwithstanding  her  subsequent  marriage,     (p.  780.) 

EVIDENCE  OF  AGE. — The  Mutilation  of  a  Tombstone  and  the 
Absence  of  a  Family  Record  once  in  the  Bible  must  be  regarded 
as  suspicious,  and  evidence  thereof  is  admissible,     (p.  781.) 

Samuel  P.  Forsee,  William  C.  Forsee  and  H.  H.  McCluer, 
for  the  appellants. 

C.  0.  Tichenor,  0.  H.  Dean  and  Lathrop,  Morrow,  Fox  & 
Moore,  for  the  respondent. 

^^  GRAVES,  J.  In  this  action  the  petition  is  in  two 
counts.  The  second  count  is  an  ordinary  petition  in  eject- 
ment. The  first  count  is  lengthy,  but  the  salient  facts  pleaded 
are  as  follows:  that  .Thomas  Jones  died  in  Jackson  county, 
Missouri,  in  1843,  leaving  nine  minor  children  and  a  widow; 
that  among  these  children  were  Nancy  Jones  and  Elizabeth 
Jones;  that  Nancy  married  James  J.  Priddy  in  1850;  that  in 
about  the  year  1854  Elizabeth,  yet  a  minor,  married  William 
Linvill;  that  Thomas  Jones  at  the  time  of  his  death  was  seised 
of  lands  in  Jackson  county,  Missouri,  of  which  there  was  a 
tract  of  land  (minutely  described  in  the  petition)  which  was 
duly  assigned  to  Martha  Jones,  ^**  his  wife,  for  life  in  lieu 
of  dower  in  all  his  lands ;  that  ^lartha,  the  widow  of  Thomas 
Jones,  died  in  1868;  that  James  J.  Priddy  died  in  July,  1896: 
that  his  wife,  Nancy,  died  April  10,  1892;  that  Elizabeth  Lin- 
vill died  November  3,  1892;  that  William  Linvill  is  still  liv- 
ing; that  Martha  Jones  held  possession  of  this  tract  of  land 
until  her  death  in  1868 ;  that  on  May  5,  1853,  Nancy  Priddy 
and  her  husband  and  Eliznboth  Jones  exectited  a  deed  to  Lott 
Coti'man  in  which  they  attempted  to  convey  all  their  interest 
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(being  a  two-ninths  interest)  in  said  lands  to  said  Coffman ; 
that  at  the  date  of  said  deed  both  Nancy  and  Elizabeth  were 
under  the  age  of  twenty-one  years;  that  long  before  the  be- 
ginning of  the  suit,  the  plaintiffs,  who  are  lineal  descendants 
of  Nancy  and  Elizabeth,  disafTirmed  the  said  deed  and  gave 
record  notice  thereof;  that  both  Nancy  and  Elizabeth  dis- 
affirmed said  deed  prior  to  their  death;  that  the  plaintiffs 
now  so  disaffirm  said  deed  and  claim  a  two-ninths  interest  in 
the  land  mentioned  in  said  deed;  that  the  land  sued  for  and 
involved  in  this  suit  is  a  part  of  the  tract  held  by  Martha 
Jones  aforesaid;  that  said  land  involved  in  this  action  is  in 
the  possession  of  the  defendant  Boice,  who  denies  that  plain- 
tiffs have  any  interest  therein ;  that  Elizabeth  Jones  was  mar- 
ried to  William  Linvill  while  yet  under  twenty-one  years  old ; 
that  in  1852,  James  J.  Pfiddy  conveyed  his  estate  by  curtesy 
to  Lott  Coffman;  that  immediately  after  executing  the  deed 
in  1853,  Priddy  and  wife  and  Elizabeth  Jones  removed  from 
Missouri  and  never  thereafter  returned. 

These  are  the  substantial  facts  in  the  first  count  of  the 
petition.  There  are  allegations  showing  the  relationship  of 
the  parties  plaintiff  to  Nancy  Priddy  and  Elizabeth  Linvill, 
and  allegations  as  to  the  minority  of  some  and  the  due  ap- 
pointment of  the  next  friend  named  in  the  petition.  By  the 
prayer  of  the  petition  ^^^  the  court  is  asked  to  ascertain,  de- 
termine and  declare  the  interest  of  all  parties  to  the  action 
in  and  to  the  real  estate  involved  in  the  suit,  which  is  par- 
ticularly described,  and  to  declare  said  deed  from  Nancy 
Priddy  and  husband  and  Elizabeth  Jones  to  Lott  Coffman  to 
be  void  and  of  no  effect,  and  for  such  other  and  further  re- 
lief as  to  the  court  xaay  seem  proper. 

The  answer  in  the  first  count  thereof  is  a  general  denial. 

In  the  second  count  of  the  answer  the  thirty-year  statute 
of  limitations  is  invoked. 

By  the  third  count  of  the  answer  the  defendant  avers  the 
deed  from  Nancy  Priddy  and  husband  and  Elizabeth  Jones 
to  have  been  executed  after  Nancy  Priddy  was  more  than 
twenty-one  years  of  age,  and  at  a  time  when  Elizabeth  Jones 
was  married  and  of  lawful  age,  and  that  the  said  Elizabeth 
Jones  became  twenty-one  years  of  age  long  before  her  mar- 
riage, and  at  no  time  disaffirmed  said  deed,  although  more 
than  a  reasonable  time  for  that  purpose  had  elapsed  after 
she  had  reached  her  majority  and  before  her  marriage. 
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By  the  fourth  count  of  the  answer  is  alleged  the  great  ad- 
vance in  value  of  the  whole  property,  of  which  the  property 
in  dispute  forms  a  part ;  and  the  numerous  valuable  improve- 
ments put  on  all  of  the  property,  formerly  in  the  possession 
of  Martha  Jones,  as  well  as  on  the  portions-  thereof  in  dis- 
pute. It  is  further  alleged  that  all  this  was  done  with  the 
knowledge  of  the  plaintiffs  and  their  ancestors,  and  for  that 
reason  there  has  been  laches,  and  plaintiffs  are  estopped  from 
claiming  title. 

The  fifth  count  of  answer  is  in  the  nature  of  a  cross-bill, 
wherein  it  is  contended  that  the  claim  of  plaintiffs  and  two 
certain  powers  of  attorney  given  by  Mrs.  Priddy  and  hus- 
band and  Mrs.  Linvill  and  husband  to  S.  P.  Forsee  are  clouds 
upon  defendant's  title.  The  prayer  in  said  count  is  as  fol- 
lows : 

323  "Wherefore,  this  defendant  prays  for  the  order  and  de- 
cree of  this  court  adjudging  that  the  title  to  the  property  in 
controversy  is  in  this  defendant  free  and  clear  of  any  claim 
on  the  part  of  these  plaintiffs,  and  that  the  said  deed  made  by 
James  J.  Priddy,  Nancy  A.  Priddy  and  Elizabeth  Jones  in 
1853  may  be  decreed  to  be  the  irrevocable  deed  of  the  said 
grantors,  and  that  the  plaintiffs  be  decreed  to  have  no  right, 
title  or  interest  in  and  to  said  property  of  this  defendant,  and 
for  such  other  and  further  relief  as  may  be  equitable  and 
just." 

Reply  was  general  denial,  coupled  with  some  other  matter 
alleging  notice  of  disaffirmance  upon  the  part  of  Mrs.  Priddy 
and  Mrs.  Linville,  given  by  the  record  of  the  powers  of  attor- 
ney to  S.  P.  Forsee. 

The  cause  was  pending  in  division  one  of  the  circuit  court 
of  Jaclcson  county,  over  which  Judge  James  Gibson  was  pre- 
siding. On  November  5,  1902,  plaintiffs  filed  application  for 
a  change  of  venue  to  some  county  other  than  Jackson,  charg- 
ing that  each  of  the  judges  of  the  five  several  divisions  of  that 
court  were  prejudiced  against  plaintiffs,  and  that  "the  op- 
posite party,  the  defendant  herein,  had  an  undue  influence 
over  the  minds  of  each  of  said  judges."  Knowledge  of  said 
condi'ions  was  said  to  have  been  brought  home  to  plaintiffs  on 
November  4,  1902. 

This  motion  was  not  disposed  of  until  November  29,  1902. 
On  November  4,  1902,  it  appears  that  Honorable  Andrew  F. 
Evans  had  been  elected  judge  of  division  five  to  succeed  Judge 
Teasdale,  and  he  qualified  on  the  twenty-ninth  day  of  No- 
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vember,  1902.  On  November  22d,  there  was  filed  a  volu- 
minous motion  asking  Judge  Gibson  to  take  up  and  pass  upon 
the  application  for  change  of  venue.  Notice  was  given  that 
this  last-named  motion  would  be  called  up  on  November  24th. 
It  is  alleged  that  Judge  Gibson  refused  to  take  it  up  on  the 
24th,  and  did  not  take  it  up  until  the  29th,  at  which  time  he 
^^*  granted  a  change  of  venue  to  division  number  five.  A 
lengthy  colloquy  between  court  and  counsel  is  said  to  have 
taken  place  on  the  29th,  and  is  printed  in  the  record,  but  in 
our  view  of  the  law  of  the  case  it  is  not  necessary  to  set  out 
these  random  shots. 

On  December  3,  1902,  in  division  one,  the  plaintiffs  filed  a 
lengthy  motion  to  strike  out  the  following  part  of  the  order 
made  on  November  29th,  which  part  said  motion  was  leveled 
Against  is  as  follows : 

"And  doth  order  that  the  venue  of  this  cause  be  changed 
from  this  court  to  division  number  five  of  the  circuit  court 
of  Jackson  county,  Missouri,  at  Kansas  City,  which  said  divi- 
sion number  five  is  now  presided  over  by  Honorable  Andrew 
F.  Evans,  the  regular  judge  thereof,  to  which  action  the 
court  in  sending  said  cause  to  said  division  number  five,  said 
plaintiffs  except." 

This  motion  was  taken  up  on  December  6,  1902,  and  a  mass 
of  testimony,  documentary  and  otherwise,  taken  and  heard, 
which  will  be  noticed  in  the  course  of  this  opinion  if  neces- 
sary.    The  motion  was  by  Judge  Gibson  overruled. 

Again  on  December  6th,  after  the  disposition  of  the  motion 
to  strike  out,  plaintiffs  filed  in  division  number  one  a  motion 
asking  for  leave  to  file  an  amended  application,  in  which  was 
included  the  name  of  Honorable  Andrew  F.  Evans,  as  well 
as  Honorable  F.  C.  Farr,  who  was  acting  as  special  judge  in 
division  number  four.  Judge  Henry,  the  regular  judge,  being 
sick. 

This  motion  Judge  Gibson  refused  to  entertain,  on  the 
ground  that  his  division  of  the  court  had  lost  jurisdiction. 

Then  follows  a  motion  in  division  number  five  to  remand  the 
cause  to  division  number  one.  This  was  overruled  bj'  Judge 
Evans. 

At  the  January  term,  1903,  plaintiffs  filed  in  division  num- 
ber five  application  for  change  of  venue,  alleging  prejudice 
upon  the  part  of  all  the  judges  of  the  court,  ^^'^  and  preju- 
dice of  the  inhabitants  of  the  county  of  Jackson.  This  mo- 
tion was  likewise  overruled  by  Judge  Evans. 
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After  running  the  gauntlet  of  these  divers  and  sundry  mo- 
tions with  the  great  mass  of  documentary  and  other  evidence 
introduced  thereon,  the  case  was  finally  tried  in  division  num- 
ber five  of  the  Jackson  county  circuit  court  at  the  January 
term,  1903,  and  taken  under  advisement  until  the  April  term, 
at  which  time  a  finding  of  facts  was  filed  by  Judge  Evans, 
pursuant  to  request  of  both  parties.  This  finding  of  facts  is 
fully  sustained  by  the  evidence  that  was  admitted  by  the 
court,  although  there  are  many  sharp  conflicts  in  the  testi- 
mony. 

The  said  finding  of  facts  is  as  follows : 

"Thomas  Jones,  deceased,  died  in  the  year  1843,  seised  of 
fifty-one  and  a  fraction  acres  of  land  in  Jackson  county^ 
Missouri;  the  land  described  in  the  petition  in  this  case,  as 
follows,  beginning  at  the  northwest  corner  of  Independence 
Boulevard  and  "Wabash  avenue,  thence  north  172.75  feet, 
thence  west  143  feet,  thence  south  172.75  feet,  thence  east  145 
'feet,  to  the  place  of  beginning,  in  Kansas  City,  Jackson  county, 
Missouri,  is  a  portion  of  the  land  above  described  of  which 
said  Thomas  Jones  died  seised  and  intestate,  leaving  surviv- 
ing him  his  widow,  Martha  Jones,  and  nine  children,  Jame^ 
W.  Jones,  Nancy  Jones,  Mary  Jones,  Elizabeth  Jones,  Thomas 
Dudley  Jones,  Emily  Jones,  Caroline  Jones,  Benjamin  Jones 
and  Eliza  Jones,  all  of  said  children  being  minors  at  the  time 

of  his  death.     On  the  day  of  October,  1849,  the  said 

Nancy  Jones  intermarried  with  one  James  Priddy.  On  the 
ninth  day  of  October,  1852,  Nancy  Priddy  and  her  husband 
James  Priddy,  executed  and  delivered  to  one  Lott  Coffman,  a 
deed  which  was  acknowledged  before  a  justice  of  the  peace 
in  Jackson  county,  purporting  to  convey  Mrs.  Priddy 's  one- 
ninth  interest  in  the  lands  of  ^^®  which  Thomas  Jones  died 
seised,  except  forty  acres  thereof  which  had  before  that  time 
been  sold.  By  proceeding  begun  on  the  eleventh  day  of 
February,  1852,  by  said  James  W.  Jones,  as  plaintiff,  against 
the  said  Martha  Jones  and  her  other  eight  children  the  estate 
of  the  said  Thomas  Jones  was  partitioned.  In  the  petition 
therein  it  was  alleged  that  said  Nancy  and  Elizabeth  Jones 
were  minors.  In  the  same  proceeding  and  on  the  nineteenth 
day  of  March,  1852,  the  record  recites  that  *0n  motion  of 
plaintiff  court  appoints  John  W.  Reid  guardian  ad  litem  for 
infant  defendants  and  said  guardian  files  answer.  Jamos 
Priddy,  Nancy  Priddy  and  Martha  Jones  and  Mary  Jones, 
failing  to  answer,  the  court  orders  that  the  petition  be  takea 
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against  them  as  confessed.*  In  that  suit  certain  lands,  in- 
cluding the  lands  in  question  in  this  suit,  were  set  off  to 
Martha  Jones  as  her  dower. 

"On  or  about  the  fifth  day  of  May,  1853,  said  Nancy 
Priddy  and  James  Priddy,  her  husband,  and  Elizabeth  Jones, 
executed  a  joint  deed  to  said  Lott  Coffman  which  conveyed  to 
said  Coffman  their  undivided  two-ninths  interest  in  the  dower 
lands  above  referred  to,  subject  to  said  dower.  The  validity 
and  sufficiency  of  this  deed,  which  is  recorded  in  Book  U  at 
page  133  in  the  office  of  the  recorder  of  deeds  of  Jackson 
county,  Missouri,  is  now  in  question. 

"Nancy  Priddy  on  the  fifth  day  of  May,  1853,  the  date  of 
the  deed  to  Lott  Coffman,  was  twenty-one  years  of  age.  In 
May,  1853,  James  Priddj'-  and  wife,  Nancy  Priddy  and  Eliza- 
beth Jones,  left  Missouri  and  went  to  California.  Elizabeth 
Jones  on  the  1st  day  of  June,  1855,  married  one  William  Lin- 
vill  at  which  date  she  was  more  than  twenty-two  years  of  age. 
Neither  the  said  James  Priddy  or  his  wife  Nancy,  nor  said' 
pjlizabeth  Linvill,  ever  returned  to  Missouri.  Mr.  and  Mrs. 
Priddy  lived  in  lawful  wedlock  as  husband  and  wife  from 
1849  to  April  10,  1892,  when  she  died.  He  died  ^ar  in  July, 
1896.  Mrs.  and  Mr.  Linvill  lived  in  lawful  wedlock  as  man 
and  wife  from  June,  1855,  until  about  the  second  day  of 
November,  1892,  at  which  time  the  said  Elizabeth  died  in  the 

state  of  .     Her  husband,  William  Linvill,  is  still  living 

and  resides  in  Jackson  county,  Missouri.  The  said  Nancy 
Priddy  left  surviving  her,  her  husband,  James  Priddy,  a  son, 
George  W,  Priddy,  and  the  following  named  grandchildren: 
Bertha  M.,  Nora  A.,  and  George  M.  Rowland ;  James  J.,  Nancy 
and  Lillie  Dugan ;  Floyd  G.,  Albert  and  Ray  R.  Helm.  The 
said  Elizabeth  Linvill  left  surviving  her  her  husband,  William 
Linvill,  and  four  children:  W.  B.,  T.  J.  and  Martha  Linvill, 
and  Jennie  McCulloch,  as  her  only  heirs.     The  said  Martha 

Jones  held  possession  of  said  dower  lands  until  the day 

of ,  1868,  when  she  sold  and  conveyed  her  interest 

in  the  same  to  said  Lott  Coffman.  Said  Martha  died  in  the 
year  1869.  The  defendant  was  in  possession  of  the  laud  in 
controversy  in  this  suit  at  the  time  this  suit  was  commenced 
and  said  defendant,  and  those  from  and  under  whom  he  claims, 
have  been  in  open,  notorious,  adverse  and  continuous  posses- 
sion of  said  lands  for  more  than  thirty-one  consecutive  years 
prior  to  the  commencement  of  this  suit.  The  plaintiff  and 
those  from  and  under  whom  they  claim  have  not  been  in  pos- 
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session  of  said  lands  for  more  than  thirty-one  consecutive 
jears  prior  to  the  commencement  of  this  suit;  and  neither 
tVe  plaintiffs  nor  anyone  from  or  under  whom  plaintiffs  claim, 
have  paid  any  taxes  on  said  land  during  all  that  period.  In 
the  spring  of  1895,  a  monument  was  erected  by  direction  of 
James  Priddy  and  his  son,  George  W.,  at  the  grave  of  Mrs. 
Nancy  Priddy.  At  the  time  it  was  erected  it  bore  an  in- 
scription showing  that  she  was  sixty-six  years  of  age  at  the 
time  of  her  death.  After  said  monument  was  erected  the  last 
of  the  two  figures  was  altered  for  the  purpose  of  making  it 
appear  from  said  inscription  that  Mrs.  Priddy  was  sixty  yesirs 
of  age  instead  ^^**  of  sixty -six  years  of  age  at  the  date  of 
her  death.  August  31,  1887,  said  James  Priddy  and  wife, 
Nancy,  William  Linvill  and  wife,  Elizabeth,  executed  powers 
of  attorney  to  S.  P.  Forsee,  authorizing  him  as  their  attorney 
to  sue  for,  recover,  take  and  receive  possession  of  their  re- 
spective interests  in  the  lands  of  which  Thomas  Jones  died 
seised;  said  power  of  attorney  from  Priddj'  and  wife  to  said 
Forsee  having  been  filed  for  record  and  recorded  in  the  office 
of  said  recorder  of  deeds  in  Jackson  county,  Missouri,  on  the 

day  of ,  188 ,  in  book ,  at  page  . 

Afterward,  in  1888,  the  said  William  Linvill  came  to  Missouri, 
visited  his  said  attorney  and  certain  members  of  the  Jones 
family  and  from  Benjamin  Jones  obtained  the  Jones  family 
Bible.  At  the  time  said  Bible  was  delivered  to  said  Linvill, 
it  contained  a  family  record  showing  the  dates  respectively  of 
the  birth  of  said  Nancy  Priddy  and  said  Elizabeth  Linvill; 
said  family  Bible  was  then  taken  by  said  Linvill  to  his  home 
in  the  state  of  Oregon ;  and  said  family  Bible  when  offered  in 
evidence  in  this  ease  was  in  a  mutilated  condition  and  con- 
tained no  trace  of  the  record  of  the  date  of  the  birth  of  either 
said  Nancy  Priddy  or  Elizabeth  Linvill;  it  contained  only  a 
statement  that  said  Eliza  Jones  was  born  July  14,  1844.  Eliza 
Jones  was  in  fact  born  prior  to  October  14,  1843.  As  early 
as  1855,  the  said  Nancy  Priddy  and  Elizabeth  Linvill,  in  Cali- 
fornia, stated  to  W.  P.  Linvill,  husband  of  Elizabeth  Linvill, 
that  they  would  get  the  land  in  question  back  in  some  way, 
some  time,  if  they  could ;  and  frequently  thereafter  spoke  of 
making  an  effort  to  recover  said  land;  and  as  early  as  1875, 
said  W.  P.  Linvill,  husband  of  Elizabeth  Linvill,  consulted  an 
attorney  in  the  state  of  Oregon  concerning  their  claim  to  the 
property  in  question ;  and  during  the  whole  of  this  time  said 
Nancy  and  Elizabeth  were  claiming  that  they  had  an  inter- 
Am.  St,  Eep.,  Vol.  119—49 
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est  in  the  property  on  the  ground  that  they  were  minors  at 
the  time  they  executed  ^^  the  deed  of  May  5,  1853,  recorded 
in  said  Book  U,  at  page  133.  At  the  time  of  the  execution  of 
said  deed,  and  thereafter,  on  the  first  day  of  June,  1855,  said 
land  was  used  for  farming  purposes  only,  and  was  not  worth 
more  than  ten  dollars  per  acre,  and  Kansas  City  was  a  small 
and  unimportant  town.  At  the  time  this  suit  was  begun  the 
said  fifty-two  acres  of  land  was  covered  or  partly  covered 
by  homes,  splendid  buildings  and  improvements  estimated  to 
be  worth  more  than  a  million  dollars,  for  several  years  has 
been  within  the  limits  of  Kansas  City,  which  increased  in 

population  to  numbers  of ,  and  the  fact  that  said  land 

had  been  taken  into  the  city  was  known  to  Priddy  and  Linvill 
as  early  as  1868  or  1870." 

Plaintiffs  filed  exceptions  to  both  the  finding  of  facts  and 
the  court 's  conclusions  of  law. 

Judgment  was  for  defendant  upon  both  counts  of  plain- 
tiffs' petition,  and  fordefendant  in  accordance  with  the  prayer 
of  his  cross-bill. 

Motions  for  new  trial  and  in  arrest  of  judgment  were  filed 
and  by  the  court  overruled,  after  which  the  cause  was  duly 
appealed  to  this  court. 

The  above,  abbreviated  as  much  as  could  be  done,  is  a  fair 
statement  of  the  case,  except  the  numerous  errors  assigned 
throughout  the  trial  upon  the  merits,  which  will  be  taken  up 
in  the  course  of  the  opinion. 

1.  The  first  contention  of  plaintiffs  is  their  failure  to  get  a 
change  of  venue  from  Jackson  county. 

If  ever  parties  made  a  strenuous  effort  to  get  out  of  the 
county  it  was  made  in  this  case.  Upon  this  subject  the  ap- 
plications and  motions,,  with  the  evidence  thereon,  cover  sixty- 
eight  printed  pages  of  record.  As  fast  as  new  judges  were 
qualified  after  the  election  in  1902,  prejudice  was  discovered 
to  be  lurking  in  their  minds.  If  an  attorney  happened  to  be 
sitting  in  the  place  of  a  sick  judge,  prejudice,  by  some  X-Ray 
process,  was  discovered  in  his  mind.  It  was  first  discovered 
»3o  QQ  November  4,  1902,  as  to  Judges  Gibson,  Slover,  Gates, 
Henry  and  Teasdale.  After  the  election  it  was  discovered  as 
to  Judges  Gibson,  Slover,  Teasdale,  Douglas  and  Evans,  and 
as  to  Honorable  F.  C.  Farr,  sitting  for  Judge  Henry  from 
November  to  January.  Such  wholesale  prejudice  in  the  minds 
of  honorable  gentlemen  sitting  upon  the  bench  was  never  be- 
fore discovered.     If  so,  the  case  has  escaped  our  reading. 
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This  strenuous  effort  upon  part  of  plaintiffs  was  made  be- 
fore the  opinions  of  this  court  in  the  cases  of  Eudaley  v. 
Kansas  City  etc.  Ry.,  186  Mo.  399,  and  Guy  v.  Kansas  City 
etc.  Ry.,  197  Mo.  174,  for  otherwise  the  volume  of  alleged 
facts  found  in  this  record,  by  the  way  of  affidavits,  would 
have  remained  in  the  minds  of  the  parties  rather  than  found 
expression  as  they  did.  Whether  such  conditions  are  the 
fault  of  the  parties  or  the  fault  of  the  statutes  concerning 
changes  of  venue,  it  is  none  the  less  lamentable.  That  out  of 
eight  men  occupying  positions  on  the  bench,  not  one  could  be 
found  with  an  unbiased  mind  toward  parties  litigant  is  cer- 
tainly remarkable.  And  doubtless,  though  not  apparent  in 
the  record,  these  judges  were  not  even  blessed  with  the  ac- 
quaintance of  the  parties.     But  enough  on  this  question. 

Now,  going  back  to  the  question  of  change  of  venue.  The 
first  application  to  Judge  Gibson  included  all  the  judges  of 
the  court,  unless  it  could  be  said  that  Judge  Evans,  before  his 
qualification,  which  was  on  November  29th,  was  a  judge 
thereof,  because  of  the  vote  taken  November  4th.  On  this 
application,  no  evidence  was  introduced  in  the  presence  of 
Judge  Gibson  tending  to  show  prejudice  upon  the  part  of 
the  other  judges,  and  no  reason  assigned  or  shown  except  as 
found  in  the  affidavit.  When  this  application  was  being 
heard,  in  the  colloquy  between  the  court  and  counsel,  Judge 
Gibson  said,  "I  will  hear  any  evidence  you  want  to  offer," 
to  which  counsel  replied;  "There  is  no  use  to  offer  testimony, 
^^*  your  Honor  will  not  consider  it."  This  is  a  sample  of 
what  occurred.  The  order  granting  this  change  of  venue 
and  sending  the  case  to  division  five  was  then  and  there  made. 
This  order  transferred  the  case  and  Judge  Gibson's  right  to 
act  further  therein  was  at  an  end,  and  this  renders  unneces- 
sary the  consideration  of  other  matters  forced,  by  tenacity  of 
counsel,  upon  Judge  Gibson  on  December  6th.  Judge  Gib- 
son lost  jurisdiction  November  29th,  and  any  steps  taken 
thereafter  in  his  court  were  of  no  effect.  Under  the  rulings 
in  the  Eudaley  and  Guy  cases,  the  sending  of  this  case  to 
division  five  wa.s  proper.  The  question  is  fully  discussed  in 
those  cases,  and  we  see  no  reason  for  departing  from  the 
views  therein  expressed,  but,  on  the  other  hand,  reannounce 
our  adherence  thereto,  with  the  hope  that  it  will  at  least  have 
the  effect  of  curtailing  the  number  of  applications  and  affi- 
davits in  such  cases  in  the  future.  Those  cases  likewise  dis- 
pose of  the  motion  to  remand  and  later  application  for  change 
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of  venue  filed  in  division  number  five.  One  change  of  venue 
has  been  legally  granted  and  the  same  parties  were  not  en- 
titled to  another.  Plaintiffs'  first  contention  is  therefore 
ruled  against  them. 

2.  The  appeal  in  this  case  was  taken  by  filing  a  certified 
copy  of  the  judgment  and  order  granting  the  appeal,  in- 
stead of  a  full  transcript.  In  other  words,  it  is  here  by  "the 
short  method."  Plaintiffis,  now  appellants,  have  filed  an  ab- 
stract of  record.  In  this,  so  far  as  it  relates  to  the  testi- 
mony in  the  case,  we  find  the  oral  testimony'  largely  given  in 
the  narrative  form.  This  rule  is  proper  under  our  rule  No, 
13,  except  under  certain  contingencies  in  the  rule  mentioned. 

One  poiiit  made  in  the  brief  of  plaintiffs  reads  thus:  "The 
court  erred  in  excluding  competent  evidence  offered  by  ap- 
pellants: (a)  The  declarations  of  members  of  the  Jones  fam- 
ily concerning  ages  and  seniority  of  the  Jones  children  were 
admissible  upon  proof  ^^*  (1)  of  the  fact  that  the  declarant 
was  a  member  of  the  Jones  family  by  blood  or  marriage,  and 
(2)  that  such  declarant  was  dead." 

We  have  read  and  reread  this  abstract  of  record,  and  es- 
pecially volume  2  thereof,  which  contains  the  evidence.  No- 
where do  we  find  in  this  abstract  where  plaintiff  offered  any 
evidence  which  was  by  the  court  excluded.  In  this  abstract 
plaintiffs'  evidence  in  chief  begins  on  page  1  and  ends  on 
page  151,  where  it  is  said:  "At  this  point  plaintiffs  rest  their 
case."  Defendant's  evidence  begins. on  page  151  and  runs 
to  page  329,  where  it  is  said:  "At  this  point  defendant 
rested."  The  plaintiffs  then  offered  in  rebuttal  the  deposi- 
tion of  Mrs.  V.  C.  Hinkle,  the  abstract  of  which  extends  from 
page  329  to  page  335,  then  follows  some  testimony  for  de- 
fendant, and  as  we  take  it  some  additional  for  plaintiffs. 
There  are  348  pages  in  all. 

If  testimony  was  offered  and  excluded  by  the  court,  the 
abstract  of  the  evidence  should  so  preserve  it  and  present  it 
that  this  court  can  say  whether  or  not  the  trial  court  was  in 
error.  From  the  abstract  it  would  appear  that  even  the  class 
of  testimony  claimed  to  have  been  excluded  was  admitted.  At 
any  rate,  the  abstract  nowhere  points  out  any  specific  testi- 
mony which  was  offered  and  excluded,  and  shows  no  excep- 
tions to  the  action  of  the  trial  court  in  so  doing.  What  the 
original  bill  of  exceptions  may  show  we  do  not  know,  for  that 
is  not  here.  Upon  this  point  the  abstract  is  wholly  insufficient 
under  our  rule.     Matters  of  this  kind  must  appear  in  the 
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abstract,  not  in  the  brief,  except  in  the  discussion  of  the  point 
made  and  saved  in  the  record.  The  only  information  we  have 
of  this  alleged  error  is  what  we  find  in  the  brief  under  point 
4,  as  hereinabove  quoted.  We  have  searched  the  record  as 
abstracted  to  see  what  the  evidence  offered  and  excluded  really 
was,  but  failed  to  find  it.  Under  such  circumstances  we  have 
nothing  to  consider  and  pass  ^^*  upon  so  far  as  the  alleged 
error  in  refusing  to  admit  testimony  is  concerned.  This  point 
will  therefore  have  to  be  ruled  against  the  plaintiffs. 

3.  During  the  course  of  the  trial  a  number  of  certified  copies 
of  the  United  States  census  reports  were  admitted  in  evidence, 
offered  by  the  defendant  as  bearing  upon  the  age  of  Mrs. 
Priddy  and  Mrs.  Linvill.  In  these  the  abstract  of  record  be- 
fore us  shows  that  objections  were  made  by  plaintiffs,  and 
exceptions  saved  as  to  the  ruling  of  the  court  thereon,  and  we 
thus  have  here  a  matter  for  our  determination.  The  first  of- 
fered was  that  of  the  census  of  1890,  which  showed  the  age  of 
Mrs.  Priddy  to  be  64  years  and  the  age  of  Mrs.  Linvill  to  be 
56  years.  The  enumeration  was  made  June  14,  1890.  To  the 
instrument  is  appended  the  following  certificate : 

** UNITED  STATES  OF  AMERICA, 
"Department  op  the  Interior. 

"Washington,  D.  C,  June  14,  1902. 
"Pursuant  to  section  882  of  the  Revised  Statutes,  I  hereby 
certify  that  the  annexed  pages  are  true  copies  of  the  original 
schedules  showing  the  members  of  the  families  of  William  P. 
Linvill  and  James  J.  Priddy  of  the  county  of  Jackson,  State 
of  Oregon,  as  enumerated  in  the  month  of  June,  1890,  the 
same  forming  a  part  of  the  records  of  the  Eleventh  Census,  of 
which  the  Secretary  of  the  Interior  is  the  custodian. 

"In  Testimony  Whereof,  I  have  hereunto  subscribed  my 
name,  and  caused  the  seal  of  the  Department  of  the  Interior 
to  be  affixed,  the  day  and  year  first  above  written. 

"(Seal)  E.  A.  HITCHCOCK, 

"Secretary  of  the  Interior. 
"EMcD." 
To  each  of  the  other  copies  offered  was  a  similar  certificate. 
These  records  go  back  as  far  as  the  census  ****  of  1830,  when 
Thomas  Jones,  the  father,  lived  in  Rush  county,  Indiana. 
Were  these  copies  so  certified  properly  admitted  in  evidence? 
We  think  so.  Those  are  public  official  records,  required  by 
law  to  be  made  and  kept,  by  sworn  public  officials  of  the  law, 
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and  by  law  required  to  contain  the  name,  age,  sex,  color,  oc- 
cupation, etc.,  of  each  inhabitant.  The  identical  question  came 
up  in  the  case  of  Flora  v.  Anderson,  75  Fed.  217.  In  that 
case,  Sage,  J.,  said: 

"The  defendants  offered  in  evidence  abstracts  of  the  United 
States  census  official  returns  as  to  the  families  of  James  W. 
Flora,  the  foster-father  of  complainant,  and  John  W.  Flora, 
the  complainant,  duly  certified  from  the  department  of  the 
interior  for  the  several  censuses  from  1820  to  1890,  both  in- 
clusive. It  appears  from  the  evidence  of  the  complainant  him- 
self as  a  witness  in  this  case  that  there  was  not  in  Campbell 
county,  Kentucky,  at  any  time,  any  other  family  by  the 
name  of  Flora,  of  which  he  had  heard ;  nor  was  there  any  per- 
son in  that  county  bearing  that  surname,  other  than  his  foster- 
father  and  mother  and  his  own  immediate  family,  excepting 
Robert  Flora,  brother  of  his  foster-father.  Robert  lived  with 
the  complainant  some  little  time  after  complainant's  foster- 
father's  death.  These  census  returns  show  that  the  age  of 
John  W.  Flora,  complainant,  was  always  computed  as  if  he 
had  been  born  in  the  year  1820.  That  such  documents,  be- 
ing official  registers,  are  admissible  in  evidence  in  so  far  as 
they  contain  statements  as  to  matters  which  the  law  requires 
should  be  inquired  into,  reported  upon,  and  then  recorded, 
see  1  Greenleaf  on  Evidence,  section  483,  and  Stephen's  Digest 
Evidence,  article  34. 

"The  statutes  under  which  these  census  returns  were  com- 
piled are  as  follows:  For  the  fourth  census — that  of  1820 — 
act  of  March  14,  1820  (Stats.  548)  ;  for  the  fifth  census— 
that  of  1830— act  of  March  23,  1830  (4  Stats.  383)  ;  for  the 
sixth  census— that  of  1840—335  act  of  March  3,  1839,  and  act 
of  February  26,  1840  (5  Stats.  331,  368)  ;  for  the  seventh 
and  eighth  censuses — ^those  of  1850  and  1869 — act  of  May  23, 
1850,  and  act  of  August  30,  1850  (9  Stat.  428,  445)  ;  for  the 
ninth  census — that  of  1870 — the  act  the  same  as  for  the  census 
of  1860,  and  in  addition  act  of  May  6,  1870  (16  Stat.  118)  ; 
for  the  tenth  census— that  of  1880— act  of  March  3,  1879  (20 
Stat.  475) ;  for  the  eleventh  census — that  of  1890 — act  of 
March  1,  1889  (25  Stat.  760) ;  and  acts  February  22,  1890, 
and  August  14,  1890  (26  Stat.  13,  313).  Examination  of 
these  statutes  will  show  that  as  to  each  census  the  enumerator 
was  required  by  the  law  itself,  and  not  merely  by  the  direc- 
tion of  his  superior  officers,  to  investigate  the  record  and 
particular  matters  which  are  shown  in  the  abstract  for  that 
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census;  and  tliat  this  investigation  was  to  be  made,  where 
practicable,  by  inquiry  from  the  head  of  the  household  in 
question.  These  records,  therefore,  are  not  simple  public 
records,  made  for  the  express  purpose  of  ascertaining  and 
preserving  proof  of  the  facts  there  contained,  but  are  records 
made  by  an  officer  under  his  official  oath  of  declarations  as 
to  matters  of  pedigree,  by  persons  whose  declarations  are 
competent  proof  upon  that  subject." 

Also,  in  the  case  of  Evanston  v.  Gunn,  99  U.  S.  660,  25 
L.  ed.  306,  admissibility  of  a  record  kept  by  the  United  States 
Signal  Service  Station  at  Chicago  was  questioned.  Justice 
Strong  said:  "It  may  be  admitted  there  is  no  statute  expressly 
authorizing  the  admission  of  such  a  record,  as  proof  of  the 
facts  stated  in  it,  but  many  records  are  properly  admitted 
without  the  aid  of  any  statute.  The  inquiry  to  be  made  is, 
What  is  the  character  of  the  instrument?  The  record  ad- 
mitted in  this  case  was  not  a  private  entry  or  memorandum. 
It  had  been  kept  by  a  person  whose  public  duty  it  was  to 
record  truly  the  facts  stated  in  it.  Sections  221  and  222  of 
the  Revised  Statutes  ^^®  require  meteorological  observations 
to  be  taken  at  the  military  stations  in  the  interior  of  the  con- 
tinent and  at  other  points  in  the  states  and  territories  for 
giving  notice  of  the  approach  and  force  of  storms.  The  Sec- 
retary of  War  is  also  required  to  provide,  in  the  system  of 
observations  and  reports  in  charge  of  the  chief  signal  officer 
of  the  army,  for  such  stations,  reports  and  signals  as  may  be 
found  necessary  for  the  benefit  of  agriculture  and  commercial 
interests.  Under  these  acts  a  system  has  been  established, 
and  records  are  kept  at  the  stations  designated,  of  which 
Chicago  is  one.  Extreme  accuracy  in  all  such  observations 
and  in  recording  them  is  demanded  by  the  rules  of  the  Signal 
Service,  and  it  is  indispensable,  in  order  that  they  may  answer 
the  purposes  for  which  they  are  required.  They  are,  as  we 
have  seen,  of  a  public  character,  kept  for  public  purposes, 
and  so  immediately  before  the  eyes  of  the  community  that  in- 
accuracies, if  they  should  exist,  could  hardly  escape  exposure. 
They  come,  therefore,  within  the  rule  which  admits  in  evi- 
dence 'official  registers  of  records  kept  by  persons  in  public 
office  in  which  they  are  required,  either  by  statute  or  by  the 
nature  of  their  office,  to  write  down  particular  transactions 
occurring  in  the  course  of  tht'ir  pni)lic  duties  or  under  their 
personal  observation':  Taylor  on  Evidence,  sec.  1429;  1  Oreen- 
leaf  on  Evidence,  sec.  483.     To  entitle  them  to  admission  it 
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is  not  necessary  that  a  statute  require  them  to  be  kept.  It 
is  sufficient  that  they  are  kept  in  the  discharge  of  a  public 
duty;  1  Greenleaf  on  Evidence,  sec.  496.  Nor  need  they  be 
kept  by  a  public  officer  himself,  if  the  entries  are  made  under 
his  direction  by  a  person  authorized  by  him:  Gait  v.  Gallo- 
way, 4  Pet.  332,  7  L.  ed.  876.  It  is  hardly  necessary  to  refer 
to  judicial  decisions  illustrating  the  rule.  They  are  numer- 
ous. A  few  may  be  mentioned:  DeArmond  v.  Neasmith,  32 
Mich.  231 ;  Gurney  v.  Howe,  9  Gray  (Mass.),  404,  69  Am.  Dec. 
299;  The  Catherina  Maria,  L.  R.  1  Ad.  &  E.  53;  Cliquot's 
Champagne,  sst  3  ^^11.  114,  18  L.  ed.  116.  We  think,  there- 
fore, that  there  was  no  error  in  admitting  the  record  kept  by 
the  person  employed  for  the  purpose  by  the  United  States 
Signal  Service." 

To  the  same  effect  is  Chicago  &  N.  W.  R.  R.  Co.  v.  Trayes, 
17  111.  App.  136.  Nor  are  we  without  authority  in  Missouri 
upon  this  question.  In  Weber  v.  Collins,  139  Mo.  501,  41 
S.  W.  249,  speaking  in  reference  to  the  records  kept  at  the- 
United  States  Signal  Service  Station  at  St.  Louis,  this  court 
said:  "We  are  of  opinion  that  the  records  themselves  would 
have  been  admissible  as  evidence  of  the  character  of  the 
weather.  The  record  is  required  to  be  kept  by  the  laws  of 
the  United  States.  They  are  official,  and  a  statute  of  the 
state  provides  that  *  all  •  records  ....  kept  in  any  public 
office  of  the  United  States  ....  not  appertaining  to  a  court 
shall  be  evidence  in  this  state':  Rev.  Stats.  1889,  sec.  4844." 

In  Moore  v.  H.  Gaus  &  Sons  Mfg.  Co.,  113  Mo.  98,  20  S.  W. 
975,  where  a  sworn  copy  of  such  records  was  used,  we  said: 
"This  court  will  take  *ex  officio'  cognizance  of  the  fact  that 
the  Signal  Service  is  a  department  of  the  government  of  the 
United  States  and  the  register  of  the  weather  kept  by  its. 
officers  is  a  public  record.  'Where  the  proof  is  by  a  copy,, 
an  examined  copy,  duly  made  and  sworn  to  by  any  competent 
witness,  is  always  admissible':  1  Greenleaf  on  Evidence,  sec. 
485 ;  Wharton  on  Evidence,  see.  639.  The  fact  that  a  certified 
copy  of  the  record  itself  might  have  been  admitted  in  no  wise 
destroys  the  common-law  rule. ' ' 

Both  as  to  the  method  of  proof  and  competency,  the  Cali- 
fornia court,  in  People  v.  Williams,  64  Cal.  87,  27  Pac.  939, 
has  said:  "It  is  contended  that  the  court  erred  in  admitting 
in  evidence  the  certificate  of  the  superintendent  above  men- 
tioned. We  do  not  think  so.  The  records  of  this  census  were 
under  the  care  and  in  the  custody  of  that  officer,  and  oa 
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common-law  principle,  as  the  ^^®  record  could  not  be  taken 
from  his  custody,  a  copy  of  such  census,  or  any  part  of  it, 
could  be  proved  by  a  copy  certified  by  him." 

In  the  very  recent  case  of  Levels  v.  St.  Louis  &  H.  R.  R. 
Co.,  196  Mo.  606,  94  S.  W.  275,  Valliant,  J.,  speaking  for  this 
court,  said :  "  A  register  as  required  by  that  statute  was  kept 
by  the  teacher  of  the  school  which  Hattie  attended  for  the 
term  beginning  September  4,  1899,  and  that  register  shows 
that  her  first  day's  attendance  was  November  6,  1899,  and 
her  age  was  then  seventeen  years.  Defendant  offered  that 
register  in  evidence  and  it  was  excluded  on  objection  of  plain- 
tiffs. The  court  erred  in  excluding  the  evidence ;  the  register 
was  a  record  which  the  law  required  to  be  kept,  and  the  evi- 
dence showed  that  it  was  kept  in  strict  conformity  to  the  re- 
quirement of  the  law.  It  was  not  record  evidence  in  the 
strict  sense  of  conclusiveness,  but  like  the  school  enumeration 
lists  and  the  United  States  census  lists,  it  was  competent  evi- 
dence to  be  weighed  in  the  balance  with  other  evidence :  State 
V.  Austin,  113  Mo.  538,  21  S.  W.  31 ;  Van  Riper  v.  Morton,  61 
Mo.  App.  440;  Reynolds  v.  Prudential  Ins.  Co.,  88  Mo.  App. 
679 ;  Ohmeyer  v.  Woodmen  Circle,  91  Mo.  App.  189,  201 ;  1 
Greenleaf  on  Evidence,  16th  ed.,  sec.  483 ;  9  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  883." 

In  the  Levels  case  the  defendant  had  offered  the  enumera- 
tion lists,  and  had  also  offered,  as  in  the  case  at  bar,  a  certified 
copy  of  the  United  States  census  schedules  or  lists,  all  bear- 
ing upon  the  question  of  age.  The  trial  court  had  admitted 
the  enumeration  lists  and  the  certified  copy  of  the  census  lists, 
but  had  excluded  the  school  register  offered. 

We  have  examined  with  care  the  numerous  cases  cited  by 
plaintiffs.  The  nearest  in  point  is  the  case  of  Hegler  v. 
Faulkner,  153  U.  S.  109,  14  Sup.  Ct.  Rep.  779,  38  L.  ed.  653. 
The  question  was  as  to  the  age  of  a  half-breed  Indian,  George 
Washington  by  name.  Under  instructions,  an  agent  of  the 
oflRce  of  Indian  Affairs  had  taken  a  census  of  persons  of 
*^*  Indian  blood,  entitled  to  an  allotment  of  lands  under  the 
treaty  of  Prairie  du  Chein.  In  taking  this  list  or  census, 
under  instructions  from  his  department,  the  agent  took  not 
only  the  name,  but  the  age  and  sex.  In  this  case  the  court 
holds  the  record  incompetent  on  the  question  of  age,  but  uses 
this  significant  language:  "But  neither  the  treaty,  the  act  of 
Congress,  nor  the  instructions  of  the  department  contemplated 
any  special  inquiry  into  the  ages  of  the  Indians.     It  is  true 
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that,  in  the  letter  of  instructions,  the  agent  was  directed  to 
report  as  well  the  age  as  the  sex  and  tribal  relations  of  the 
claimants.  But  this  was  merely  to  enable  the  agent,  when 
he  came  to  allot  the  lands,  to  identify  the  persons  entitled  to 
participate."  ' 

It  will  be  seen  that  the  court  puts  it  upon  the  ground 
that  there  was  no  law,  either  by  treaty  or  statute,  requiring 
such  a  record  to  be  compiled  and  kept.  Not  so  with  the  census 
laws.  These  laws  require  the  public  officer  to  gather  and 
record  this  information,  just  as  our  state  law  requires  the 
school  teacher  to  ascertain  and  record  the  name,  age  and  sex  of 
his  pupils. 

We  have  no  hesitancy  in  saying  that  these  census  lists  or 
schedules  were  competent  evidence,  to  be  weighed  by  the 
court  for  what  they  are  worth,  and  that  the  copies  were  prop- 
erly certified,  although  the  last  proposition  is  hardly  ques- 
tioned by  plaintiff. 

4.  It  is  urged  that  the  conclusion  reached  in  this  case  ig- 
nores the  holdings  in  the  case  of  Linville  v.  Greer,  165  Mo. 
380,  65  S.  W.  579.  It  is  true  that  in  that  case  a  part  of  this 
same  dower  land  of  Martha  Jones  was  in  dispute  and  that  the 
same  deed  was  in  dispute,  as  in  this  case.  However,  the  Lin- 
ville-Greer  case  was  tried  upon  the  sole  theory  that  there  was 
a  bar  to  the  action  by  the  statute  of  limitations.  "We  have 
gotten  the  old  record  in  that  case  and  find  this  statement  from 
defendant's  counsel  in  that  record: 

"By  Mr.  Smith,  attorney  for  defendants:  All  the  *"*®  evi- 
dence I  have  to  offer  is:  That  the  legal  title  as  well  as  the 
equitable  title  emanated  from  the  United  States  government 
more  than  ten  years  before  the  filing  of  this  petition,  and  the 
evidence  as  shown  by  the  agreed  statement  of  facts." 

There  was  no  evidence  of  the  age  of  Mrs.  Priddy  and  Mrs. 
Linville  at  the  time  of  the  execution  of  the  deed,  except  such 
as  was  introduced  by  the  plaintiff.  In  fact,  the  whole  case 
was  tried  upon  the  theory  of  the  statute  of  limitations  being 
a  bar  to  the  action.  Here  the  case  is  different.  Here  we  have 
volumes  of  evidence  upon  the  question  of  age,  and  the  census 
reports  from  1840  up  to  1890,  showing  rather  conclusively  a 
different  state  of  facts  as  to  the  ages  of  these  two  women  at 
the  execution  of  the  deed.  The  facts  are  so  different  that  as 
to  that  proposition,  the  matter  of  age,  we  are  in  no  way  bound 
by  the  Linville-Greer  case. 
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5.  The  admissibility  of  evidence :  1.  It  is  further  contended 
that  the  casts  and  photographs  of  the  Priddy  monument  were 
inadmissible.  What  was  said  under  point  2  of  this  opinion 
is  equally  applicable  here.  We  do  not  find  in  the  abstract  any 
objection  to  the  introduction  of  these  exhibits,  nor  any  excep- 
tions to  the  action  of  the  court  in  admitting  them.  On  the 
other  hand,  as  to  the  casts  of  the  monument,  we  do  find  this  in 
the  abstract,  at  page  192:  "The  defendants  here  offer  Exhibit 
*H,'  marked  by  the  stenographer  'Exhibit  53.'  It  was  agreed 
that  this  exhibit  might  be  taken  to  the  supreme  court  and 
used  by  either  party  at  the  hearing. ' ' 

And  as  to  the  photograplis,  we  find,  page  176  of  abstract, 
this  language:  "Next:  Defendant's  attorneys  offered  the  nega- 
tives accompanying  said  deposition,  marked  from  37  to  42  in- 
elusive,  also  photographs  marked  from  43  to  48  inclusive.  It 
is  agreed  that  either  party  might  use  these  exhibits  in  the 
supreme  court." 

^^^  So  that  in  the  record  there  nowhere  appears  an  excep- 
tion to  the  introduction  of  these  things,  but,  on  the  other 
hand,  an  agreement  that  they  might  be  used  in  this  court,  and 
they  were  used  in  this  court. 

2.  It  is  further  urged  in  brief  of  counsel  for  plaintiffs 
that,  "The  court  erred  in  admitting  statements  and  declara- 
tions made  by  persons  not  members  of  the  family  in  question 
tending  to  show  what  the  reputation  in  the  community  was 
concerning  the  age  or  seniority  of  the  Jones  children.  Such 
reputation  is  only  admissible  (a)  when  testified  to  by  mem- 
bers of  the  family,  and  (b)  it  must  be  confined  to  family 
reputation  or  tradition." 

This  evidence  is  not  pointed  out  to  us  by  any  objection  of 
counsel  to  the  introduction  thereof,  nor  by  exception  to  the 
action  of  the  court  in  admitting  it,  if  it  was  admitted.  The 
court  must  go  to  the  abstract  of  record  for  the  facts  and  not 
to  briefs  of  counsel.  If  there  was  such  error,  it  is  not  for 
review  here.  What  we  have  said  here  applies  to  all  objections 
as  to  the  introduction  of  evidence,  except  the  census  lists  pre- 
viously discussed. 

6.  The  latter  part  of  the  third  paragraph  of  the  judgment 
is  assailed.  This  paragraph  is  as  follows:  "3.  It  is  therefore 
ordered,  adjudged  and  decreed  upon  the  defendant's  cross- 
petition  that  defendant  is  the  owner  of  the  following  tract  of 
land  in  Jackson  county.  Mis.souri,  beginning  at  the  northwest 
corner  of  Independence  boulevard  and  Wabash  avenue,  thence 
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north  172.75  feet;  thence  west  143  feet;  thence  south  172.75 
feet;  thence  east  143  feet  to  the  place  of  beginning,  located 
in  Kansas  City,  Missouri;  and  being  a  part  of  the  laud  as- 
signed to  ]\Iartha  Jones  as  her  dower  as  aforesaid. 

"And  it  is  further  ordered,  adjudged  and  decreed  that  the 
power  of  attorney  executed  by  James  J.  Priddy  to  S.  P.  Forsee 
authorizing  him  to  sue  for  the  *'*^  recovery  of  the  possession 
of  said  land  and  to  sell  the  same,  be  and  the  same  is  hereby 
set  aside  and  held  to  be  of  no  effect;  and  it  is  ordered,  ad- 
judged and  decreed  that  the  cloud  upon  the  said  title  to  said 
land  of  defendant  caused  by  said  power  of  attorney  is  re- 
moved, and  it  is  further  ordered,  adjudged  and  decreed  that 
the  plaintiffs  and  each  of  them  have  no  right,  title  or  interest 
in  and  to  said  real  estate  so  belonging  as  aforesaid  to  de- 
fendant.** 

Plaintiffs  claim  that  inasmuch  as  said  power  of  attorney 
embraced  other  lands,  it  should  not  have  been  canceled.  In 
this  we  think  they  are  in  error,  and  have  misconstrued  this 
judgment.  This  judgment  simply  means  that  said  instrument 
is  canceled  and  its  cloud  removed  in  so  far  as  it  affects  the 
land  in  controversy.  Reading  the  entire  clause  of  the  judg- 
ment, this  is  the  reasonable  construction  to  be  given  thereto, 
and  said  power  of  attorney  remains  valid  as  between  the  par- 
ties and  as  to  other  lands  affected  thereby. 

7.  The  trial  court  found  that  Mrs.  Priddy  was  of  age  when 
she  made  the  deed  to.  Coffman.  It  further  appears  from  this 
finding  that  Elizabeth  Jones  was  more  than  twenty-two  years 
old  when  she  married  in  1855.  So  that  as  to  Elizabeth  Jones, 
even  if  she  was  slightly  under,  twenty-one  years,  when  she 
made  the  deed,  she  reached  her  majority  before  her  marriage 
and  should  have  disaffirmed  the  deed.  At  least  the  statute 
would  begin  to  run  as  to  her  from  the  date  she  became  of  age, 
and  her  subsequent  marriage  would  not  protect  her.  One  dis- 
ability cannot  be  tacked  to  another  to  defeat  the  statute :  Cun- 
ningham V.  Snow,  82  ]\Io.  587 ;  Burdett  v.  May,  100  Mo.  13, 
12  S.  W.  1056,  and  authorities  cited. 

So  that  the  deed  from  these  parties  conveyed  their  interest 
to  Coffman,  through  whom  defendant  claims  title.  This  ob- 
viates the  necessity  of  discussing  the  numerous  questions 
raised  as  to  the  thirty-year  statute  of  limitations. 

^'*^  Owing  to  the  magnitude  of  the  interests  involved  in 
this  action,  and  as  intimated  in  the  record,  of  others  depend- 
ent thereon,  we  have  gone  through  this  record  thoroughly. 
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There  are  some  things,  the  mutilation  of  the  tombstone,  and 
the  absence  of  the  family  record  once  in  the  family  Bible,  that 
are,  to  say  the  least,  suspicious. 

Upon  the  whole,  we  conclude  that  the  finding  of  facts  by 
the  court  below  is  well  supported  by  the  evidence  and  the 
judgment  entered  thereon  a  proper  one,  and  said  judgment 
is  affirmed. 

All  concur. 


A  Change  of  Venue  is  a  wrong  to  the  public,  iinTess  the  interests  of 
justice  to  the  defendant  require  it,  and  the  prejudice  of  the  judge 
must  clearly  appear:  State  v.  Stark,  63  Kan.  529,  88  Am.  St.  Eep. 
25].  As  to  the  suflflciency  of  the  affidavit  for  a  change,  see  Schmidt 
V.  Mitchell,  101  Ky.  570,  72  Am.  St.  Eep.  427. 

The  Evidence  Admissible  to  Prove  the  Age  of  a  person  is  considered 
in  the  note  to  Grand  Lodge  v.  Bartos,  111  Am.  St.  Rep.  583. 

When  the  Statute  of  Limitations  once  commences  to  run,  subsequent 
disabilities  will  ordinarily  not  obstruct  its  course:  Jenkins  v.  Jen- 
sen, 24  Utah,  108,  91  Am.  St.  Kep.  783;  Williams  v.  Long,  130  Cal, 
58,  80  Am.  St.  Bep.  68. 


YALL  V.  SNOW. 

[201  Mo.  511,  100  S.  W.  1.] 

OWNEB  or  BUILDING,  Duty  of  to  Provide  Fire-escapes. — At 
the  common  law,  the  owner  of  a  building  not  particularly  exposed 
to  fire  from  the  character  of  the  work  carried  on  in  it  was  not 
bound  to  anticipate  the  probability  of  danger  from  fire,  or  that  its  oc- 
currence would  put  in  jeopardy  the  lives  of  his  employes  or  tenants, 
and  the  law  does  not  require,  where  the  building  was  properly  con- 
structed for  its  intended  use  and  purpose,  the  construction  of  fire- 
eecajies,  the  ordinary  means  of  escape  by  stairs,  halls  and  doorways 
being  deemed  sufficient,     (p.  784.) 

LANDLORD  AND  TENANT — Fire-escapes,  Duty  of  the  Former 
to  Provide. — Under  a  statute  declaring  that  "the  owner,  proprietor, 
lessee  or  keeper  of  every  hotel  which  is  of  the  height  of  three  or 
more  stories  shall  provide  such  structure  with  a  fire-escape,"  the 
owner,  as  well  as  tiie  lessee,  may  be  Ireld  liable  for  the  death  of 
a  guest  in  a  leased  hotel  due  to  the  absence  of  such  an  escape,  (p. 
790.) 

LANDLOBD  AND  TENANT— Fire-escapes.— Failure  to  Allege 
tbat  the  Building  was  Built  to  be  Occupied  by  a  Hotel  is  not  material 
where  the  complaint  to  recover  for  the  death  of  a  person  claimed 
to  be  due  to  the  absence  of  a  fire-escape  avers  that  the  defendant 
leased  the  house  as  a  hotel,  and  that  it  was  conducted  as  a  hotel 
by  his  tenants,     (p.  790.) 

LANDLORD  AND  TENANT.— The  Liability  of  a  Landlord  for 
Injuries  Due  to  the  Absence  of  a  Fire-escape  on  a  Building  Used 
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a5  a  Hotel  cann6t  be  avoided  by  showing  that  it  was  leased  before 
the  statute  required  such  fire-escape,  and  the  landlord,  therefore,  had 
not  a  right  of  entry  or  control  of  the  building  to  construct  and 
provide  such  escape,     (p.  790.) 

Ernest  E.  Wood,  for  the  appellant. 

Collins  &  Chappell,  for  the  respondents. 

*****  GANTT,  J.  This  action  was  commenced  in  the  circuit 
court  of  the  city  of  St.  Louis,  on  the  seventh  day  of  November, 
1903.  It  is  brought  by  the  plaintiff,  as  the  widow  of  Morris 
Yall,  deceased,  for  damages  accruing  to  her  from  the  death 
of  her  husband  by  the  burning  of  a  certain  three-story  brick 
building  in  the  city  of  St.  Louis,  located  on  the  southwest 
corner  of  Olive  and  Beaumont  streets,  and  numbered  2700  and 
2702  Olive  street. 

The  petition  alleges  in  substance  that  Robert  B.  Snow,  tho 
defendant,  was  at  all  the  times  herein  mentioned,  and  is  at 
present,  the  owner  of  the  above-described  property,  commonly 
called  the  Empire  Hotel.  That  on  the  twenty-fifth  day  of 
July,  1899,  the  defendant  and  others,  owners  thereof,  leased 
said  property  as  a  hotel,  to  William  E.  and  Katharine  Gillhara 
for  a  term  of  ten  years,  commencing  on  the  first  day  of  Sep- 
tember, 1899,  and  to  be  fully  completed  and  ended  on  the 
twenty-first  day  of  August,  1909,  the  said  lessees  and  all  claim- 
ing under  them,  by  virtue  of  the  provisions  of  this  lease, 
yielding  and  paying  a  total  rent  therefor  to  the  said  lessors 
or  their  legal  representatives  of  seventeen  thousand  five  hun- 
dred and  fifty  dollars  in  monthly  installments  of  one  hundred 
dollars,  payable  on  the  first  day  of  each  month  of  every  year 
during  the  said  term,  and  further  stipulations  of  the  lease  are 
as  follows:  '****  "That  the  said  lessee  will  not  suffer  or  com- 
mit any  deterioration  of  the  said  premises,  nor  suffer  any 
nuisance  in,  upon  or  adjacent  thereto;  nor  will  they  assign 
this  lease,  or  underlet  the  whole  or  any  part  of  the  premises 
embraced  therein,  nor  will  they  make  any  change  or  altera- 
tion in  the  building,  nor  permit  them  to  be  used  or  occupied 
in  any  manner  other  than  herein  specified,  without  the  assent 
thereto  of  the  said  lessors,  their  heirs  or  assigns  in  writing 
be  first  obtained;  that  the  said  lessee  will  quit  and  deliver 
up  the  possession  of  the  said  premises  to  the  said  lessors,  their 
heirs  or  assigns,  peaceably  and  quietlj^  when  this  lease  shall 
terminate  by  the  limitation  of  its  terms,  or  by  forfeiture,  in 
as  good  order  and  condition  in  every  respect  as  the  same  are 
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now  or  may  hereafter  be  made  by  repairs,  save  only  the  wear 
thereof  from  reasonable  and  careful  use  and  casualties  from 
fire,  not  resulting  from  the  design  or  negligence  of  the  said 
lessees,  their  family,  agents  or  servants.  All  the  repairs 
deemed  necessary  by  the  lessees  to  be  made  at  the  expense  of 
the  lessees,  with  the  consent  of  the  lessors  and  not  otherwise ; 
the  said  lessors,  their  heirs  or  assigns  shall  at  all  reasonable 
times  and  hours  have  the  right  to  enter  upon  and  inspect  the 
state  and  condition  of  said  premises."  The  petition  then 
proceeds  to  allege  that  at  all  times  mentioned  herein  the  de- 
fendant and  others  collected  rent  for  said  property  from  the 
said  lessees;  that  tjie  said  property  is  three  stories  in  height 
and  at  all  times  mentioned  therein  the  said  property  was 
conducted  as  a  hotel  or  lodging-house  by  the  said  Gillhams; 
that  at  all  times  mentioned  herein  said  defendant  knew  that 
said  property  was  being  conducted  as  a  hotel  or  lodging-house 
by  the  said  lessees ;  that  at  all  times  mentioned  herein  it  was 
the  duty  of  the  said  defendant  to  provide  the  said  hotel  or 
lodging-house  with  fire-escapes,  iron  balconies  and  exterior 
iron  stairs,  as  required  by  law.  Plaintiff  alleges  that  the  said 
defendant,  his  duty  as  '**''  above  alleged  neglecting,  failed 
to  provide  fire-escapes  as  required  by  law  or  at  all,  and 
further  failed  to  provide  iron  balconies  as  required  by  law  or 
at  all,  and  failed  to  provide  exterior  iron  stairs  in  case  of 
fire,  as  required  by  law,  or  at  all.  And  plaintiff  further  al- 
leges that  on  the  ninth  day  of  February,  1902,  while  the  said 
hotel  was  being  operated,  with  the  knowledge  of  said  de- 
fendant, on  account  of  the  negligence  of  the  said  defendant, 
there  was  connected  with  said  hotel  no  fire-escapes,  no  iron 
balconies  and  no  exterior  iron  stairs  as  required  by  law,  or 
at  all.  That  on  the  ninth  day  of  February,  1902,  Morris 
Yall,  the  husband  of  this  plaintiff,  was  a  lodger  of  said  Gill- 
hams  in  the  said  hotel  or  lodging-house ;  that  the  said  IMorris 
Yall  occupied  a  room  above  the  second  story  of  the  said  hotel 
or  lodging-house,  which  said  room  so  occupied  had  an  outside 
window;  that  at  about  3  o'clock  A.  M.  on  the  ninth  day  of 
February,  the  said  Morris  Yall  was  aroused  from  his  sleep 
on  account  of  fire  in  the  said  building,  and  being  aroused, 
he  tried  to  escape  from  the  building,  but  was  unable  to  do  so 
owing  to  the  fact  of  there  being  no  fire-escapes,  no  iron  bal- 
conies and  no  exterior  iron  stairs  in  connection  with  said 
hotel;  that  the  said  Morris  Yall,  being  unable  to  escape  from 
the  said  burning  buikling  on   aofouiit  of  their  being  con- 


784  American  State  Reports,  Vol.  119.      [Missouri, 

iiected  therewith  no  fire-escapes  or  iron  balconies,  came  to  his 
death  within  the  burning  building  on  account  of  being  burned 
by  fire.  That  if  there  had  been  fire-escapes,  as  required  by 
law,  connected  with  the  said  hotel,  the  said  Morris  Yall  would 
have  escaped  thereby  to  the  ground  without  injury  to  himself. 
That  if  there  had  been  iron  balconies  connected  with  said 
hotel,  as  required  by  law,  the  said  Morris  Yall  could  have 
stood  thereon  and  would  have  been  rescued  by  firemen.  That 
the  death  of  said  Morris  Yall  was  due  to  the  fact  of  there 
being  no  fire-escapes,  no  iron  balconies  and  no  exterior  stairs 
connected  with  the  said  hotel  or  ****  lodging-house.  Plain- 
tiff alleged  that  the  death  of  the  said  Morris  Yall  was  due  to 
the  neglect  of  the  said  defendant  in  not  performing  his  duty 
as  above  alleged,  and  in  not  providing  their  said  hotel  or 
lodging-house  with  fire-escapes,  iron  balconies  and  exterior 
stairways.  That  plaintiff  is  the  widow  of  the  said  Morris 
Yall;  that  the  said  ]\Iorris  Yall  was  the  only  support  of  this 
plaintiff  and  her  infant  child,  and  that  by  the  death  of  said 
Morris  Yall,  plaintiff  has  been  damaged  by  the  said  defend- 
ants in  the  sum  of  five  thousand  dollars.  Wherefore,  she 
prays  judgment  against  the  defendant  Robert  E.  Snow  for 
five  thousand  dollars. 

To  this  petition  the  defendant  filed  the  following  demurrer : 

"Now,  at  this  day,  comes  the  defendant  in  the  above- 
entitled  cause,  and  demurs  to  plaintiff's  second  amended 
petition,  and  for  ground  of  this  demurrer,  defendant*  states : 

"First.  That  said  petition  does  not  state  facts  suificient 
to  constitute  a  cause  of  action,  in  this,  that  while  it  appears 
from  the  allegations  of  said  petition  that  the  defendant,  with 
others,  were  the  owners  of  the  real  estate  therein  described 
and  the  buildings  thereon  erected,  it  does  not  appear  that 
the  defendant  and  his  co-owners  were  conducting  a  hotel  or 
lodging-house  therein,  and  that  there  was  therefore  no  duty 
resting  upon  the  defendant  under  the  law  to  provide  or  equip 
the  said  building  with  fire-escapes,  iron  balconies,  or  exterior 
iron  stairs. 

"Second.  That  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  this,  that  while  in  said 
petition  it  is  alleged  that  said  defendant  and  others  were 
the  owners  of  real  estate  therein  described  and  of  the  build- 
ings thereon  erected,  it  is  not  alleged  that  said  buildings  were 
built  to  be  occupied  or  used  as  a  hotel  or  as  a  lodging-house, 
and  that  there  was  therefore  no  duty  resting  upon  the  de- 
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fendant  to  *'**  provide  or  equip  the  said  buildings  with  fire- 
escapes,  iron  balconies,  or  exterior  iron  stairs. 

**  Third.  That  said  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  in  this,  that  it  appears  affirm- 
atively from  said  petition  that  while  said  defendant  and  his 
co-owners  of  the  real  estate  described  therein  and  of  the 
buildings  thereon  erected,  it  also  appears  that  said  buildings 
were  erected  and  were  leased  by  said  defendant  and  his  co- 
owners  for  a  term  of  ten  years  prior  to  the  passage  of  any 
law  requiring  any  person  to  erect  fire-escapes  thereon,  and 
that  the  said  buildings  were  therefore,  at  the  time  of  the 
passage  of  any  law  requiring  the  erection  of  fire-escapes,  in 
the  possession  and  sole  control  of  the  lessees  under  said  lease. ' ' 

The  circuit  court  sustained  this  demurrer,  and  the  plain- 
tiff declining  to  plead  further  final  judgment  was  rendered 
in  favor  of  the  defendant  and  for  costs.  Thereafter,  and 
during  the  same  term,  plaintiff  filed  his  affidavit  for  an  appeal 
to  this  court,  which  was  allowed  and  granted. 

At  common  law  the  owner  of  a  building  not  particularly 
exposed  to  the  danger  of  fire  from  the  character  of  the  work 
to  be  carried  on  in  it,  was  not  bound  to  anticipate  the  possi- 
bility of  remote  danger  from  fire,  or  that  its  occurrence  would 
put  in  jeopardy  the  lives  of  his  employes  or  tenants,  and  the 
law  did  not  require,  where  the  building  was  properly  con- 
structed for  its  intended  use  and  purpose,  the  construction 
of  fire-escapes — the  ordinary  means  of  escapes  by  stairs,  halls, 
doorways  and  windows  being  deemed  sufficient:  Pauley  v. 
Steam  Gauge  &  L.  Co.,  131  N.  Y.  90,  21  N.  E.  999,  15  L.  R. 
A.  194;  Jones  v.  Granite  Mills,  126  Mass.  84,  30  Am.  Rep. 
mi;  Schmalzried  v.  White,  97  Tenn.  36,  36  S.  W.  393,  32 
L.  R.  A.  782. 

This  aetioh  is  bottomed  upon  the  act  of  the  General  As- 
sembly of  the  state  approved  March  27,  1901,  which  has  been 
held  by  this  court  in  Yall  v.  Gillham,  187  Mo.  »=»  393,  86 
S.  W.  125,  to  have  superseded  sections  9036  to  9045  of  the 
Revised  Statutes  of  1899,  inclusive.  In  sustaining  the  de- 
murrer to  the  petition  the  learned  circuit  court  evidently 
was  of  the  opinion  that  under  the  act  of  1901  the  duty  of 
providing  outside  fire-escapes  was  not  imposed  upon  the  owner 
of  the  building,  but  upon  the  person  or  persons  who  were  in 
the  possession  and  occupancy  of  the  building  at  the  time  the 
act  of  1901  took  eft'ect  and  became  operative,  and  that  inas- 
much as  the  defendant  owner  had,  on  the  25th  of  July,  1899, 
Am.  8t.  Rep.,  VoL  119—50 
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prior  to  the  enactment  of  the  said  act,  leased  the  premises  to 
the  Gillhams  for  a  terms  of  ten  years  from  the  1st  of  Sep- 
tember, 1899,  and  the  said  Gillhams  were  in  possession  thereof 
at  the  time  of  the  fire  which  occasioned  the  death  of  plaintiff's 
husband,  the  defendant  was  not  liable  for  the  failure  to  pro- 
vide said  structure  with  fire-escapes  attached  to  the  exterior 
of  the  said  building  as  required  by  the  act  of  1901.  Since 
the  fire  out  of  which  this  action  had  arisen  occurred,  the 
General  Assembly  has  amended  the  act  of  March  27,  1901, 
by  changing  sections  1,  2  and  3  of  the  said  act  (Laws  1903, 
p.  251),  but  the  changes  made  in  section  1,  upon  which  this 
action  is  founded,  have  not  changed  the  provisions  of  section 
1  so  as  to  affect  the  rights  of  the  parties  to  this  action. 

The  decisive  question  arising  upon  this  record  is,  Was  the 
circuit  court  right  in  holding  that  under  the  terms  of  this 
statute  the  owner  of  a  leased  building  is  not  required  to  pro- 
vide his  building  of  the  character  described  in  the  act  with 
fire-escapes  as  provided  by  the  act?  Counsel  for  the  defend- 
ant, in  their  argument  and  brief,  have  called  our  attention 
to  a  number  of  cases  in  other  jurisdictions,  notably  that  of 
the  supreme  court  of  Pennsylvania  in  Schott  v.  Harvey,  105 
Pa.  222,  51  Am.  Rep.  201,  and  Keely  v.  0 'Conner,  106  Pa. 
321 ;  Lee  v.  Smith,  42  Ohio  St.  458,  51  Am.  Rep.  839 ;  but  an 
examination  of  the  statutes  upon  which  those  decisions  are 
based  will  show  such  a  material  difference  from  the  language 
employed  '^^^  in  the  act  of  1901  of  our  own  legislature,  that 
those  decisions  afford  us  very  little  assistance  in  reaching  a 
proper  construction  of  the  act  before  us.  We  are  unable  to 
adopt  the  construction  put  upon  this  act  by  the  circuit  court. 
The  language  of  the  statute  is,  *  *  The  owner,  proprietor,  lessee 
or  keeper  of  every  hotel,  etc.,  in  this  state,  which  has  a  height 
of  three  or  more  stories  shall  provide  said  structure  with 
fire-escapes,"  etc.  The  law  places  this  obligation  upon  the 
* '  owner, ' '  and  for  the  purpose  of  this  case  it  is  entirely  imma- 
terial that  some  other  persons,  to  wit,  the  lessees,  may  also 
be  liable.  There  are  no  such  qualifying  words  appended  to 
owners,  proprietors,  etc.,  as  would  justify  us  in  holding  that 
those  words  only  mean  the  party  lawfully  in  possession  when 
the  act  took  effect,  or  when  the  fire  occurred.  The  command 
is  plain  and  unambiguous,  and  is  directed  to  "the  owner," 
and  the  fact  that  it  is  also  directed  to  "the  lessee"  or  "the 
keeper"  of  the  premises,  in  no  wise  excuses  him  from  a  fail- 
ure to  obey  the  statute.     The  statute  is  a  most  salutary  one 
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and  remedial  in  its  character.  Its  object  is  to  protect  human 
life,  and,  as  said  by  the  supreme  court  of  New  York,  in  jMc- 
Laughlin  v.  Armfield,  58  Hun,  376,  12  N.  Y.  Supp.  164:  "No 
reason  is  perceived  why  the  court  should  strain  after  so 
strict  a  construction  of  its  language  as  to  deprive  it  of  all  use- 
ful operation."  The  lawmakers  have  seen  fit  to  impose  this 
duty  of  providing  fire-escapes  upon  hotel  buildings  and  other 
structures  mentioned  in  the  statute  for  the  benefit  of  the 
guests  of  such  hotels,  and  the  operatives  therein  employed,  so 
that  in  case  of  fire  they  may  have  a  way  of  escape.  Not  only 
does  section  No.  1  designate  "the  owner"  as  one  of  the  per- 
sons whose  duty  it  is  to  provide  fire-escapes,  but  section  4 
of  the  statute  re-enforces  his  liability  by  providing:  "All 
buildings  hereafter  erected  in  this  state  which  shall  come 
within  the  provisions  of  this  law  shall,  upon  or  before  their 
completion,  be  provided  with  ^^^  fire-escapes  of  the  kind  and 
number  and  in  th?  manner  set  forth  in  this  law,  and  any 
violation  of  this  section  shall  constitute  a  misdemeanor  on 
the  part  of  the  owner  of  such  building,  punishable  as  pro- 
vided in  section  5."  As  to  all  buildings,  then,  erected  after 
the  passage  of  the  act,  it  is  obvious  that  the  duty  rested  ex- 
clusively upon  the  owner  himself. 

Counsel  for  the  defendant  have  favored  us  with  an  ex- 
haustive brief  as  to  the  meaning  of  the  word  "owner,"  and 
as  to  the  signification  which  should  be  attached  to  it  in  this 
statute  in  Schott  v.  Harvey,  105  Pa.  222,  51  Am.  Rep.  201, 
the  court  very  aptly  remarked:  "A  number  of  authorities 
were  cited  showing  the  construction  which  has  been  placed  on 
the  word  'owner'  both  by  the  legislature  and  the  courts.  But 
the  meaning  of  the  word  depends  in  a  great  measure  upon 
the  subject  matter  to  which  it  is  applied,  and  as  it  is  used 
in  each  of  the  instances  cited  in  an  entirely  different  connec- 
tion, they  throw  scarcely  a  glimmer  of  light  upon  the  question. 
The  term  'owner'  is  undoubtedly  broad  enough  to  cover  either 
view  of  the  case."  If  the  construction  for  which  the  defend- 
ant contends  should  be  adopted,  it  would  convict  the  General 
Assembly,  in  our  opinion,  of  having  used  a  number  of  useless 
words.  If  the  word  "owner"  was  intended  to  mean  the 
owner  of  the  business,  or  the  person  conducting  the  hotel  at 
the  time  of  the  fire  only,  then  it  was  entirely  unnecessary  to 
name  the  owner  or  proprietor.  Of  all  the  statutes  to  which 
our  attention  has  been  directed  by  the  learned  counsel  on 
either  side  of  this  case,  the  act  of  the  legislature  of  Illinois, 
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approved  June  29,  1885,  entitled  "An  Act  relating  to  fire- 
escapes  for  buildings,"  approaches  more  nearly  to  our  act 
of  1901  than  any  we  have  examined.  In  the  case  of  Land- 
graf  V.  Kuh,  188  111.  484,  59  N.  E.  501,  the  language  of  the 
statute  was,  "The  owner  or  owners,  trustees,  lessee,  or  occu- 
pants of  any  building,"  etc.  And  the  same  contention  was 
made  in  that  case  as  was  made  ***^  in  this,  but  the  supreme 
court,  through  Mr.  Justice  Magruder,  said:  "Cases  may  be 
found,  decided  in  other  states,  where  it  has  been  held  that 
the  word  'owner,'  as  used  in  statutes  of  this  kind,  means  the 
person  in  possession  of  the  premises  destroyed  by  fire  with 
the  power  of  controlling  the  same.  These  cases  place  the 
responsibility  upon  the  person  in  possession  and  occupancy  of 
the  property,  and  treat  him  as  the  owner  for  the  time  being, 
on  the  ground  that  the  nature  of  his  business  renders  the 
erection  of  fire-escapes  necessary  to  protect  the  lives  of  his 
employes.  In  other  words,  the  word  'owner'  is  there  held  to 
be  the  owner  of  the  business  conducted  in  the  building,  and 
not  the  owner  of  the  building  itself:  Schott  v.  Harvey,  105 
Pa.  222,  51  Am.  Rep.  201;  Keely  v.  O 'Conner,  106  Pa.  321; 
Lee  V.  Smith,  42  Ohio  St.  458,  51  Am.  Rep.  839.  The  con- 
struction thus  contended  for  may  have  been  proper,  as  ap- 
plied to  the  statutes  under  consideration  where  such  con- 
struction was  adopted,  but  cannot  be  held  to  be  the  proper 
construction  of  the  Illinois  act  of  1885.  Section  2  of  the 
latter  act  provides  that  *  all  buildings  of  the  number  of  stories 
and  used  for  the  purposes  set  forth  in  section  1  of  this  act, 
which  shall  be  hereafter  erected  in  this  state,  shall,  upon  or 
before  their  completion,  each  be  provided  with  fire-escapes 
of  the  kind  and  number,  and  in  the  manner  set  forth  in  sec- 
tion 1  of  this  act. '  The  fact  that  the  buildings  are  to  be  pro- 
vided with  fire-escapes  'upon  or  before  their  completion,'  in- 
dicates that  the  duty  of  providing  such  fire-escapes  devolves 
upon  the  owners  of  the  buildings.  The  fire-escapes  are  re- 
quired to  be  a  part  of  the  construction  of  the  building  itself. 
Moreover,  the  notice,  commanding  such  fire-escapes  to  bp 
placed  upon  the  building,  is  required  by  section  3  to  be  given 
to  'the  owners,  trustees,  lessee,  or  occupant,  or  either  of 
them.'  The  injunction  being  in  the  alternative,  the  notice 
may  be  given  to  the  one,  as  well  as  to  the  other,  and,  there- 
fore, to  the  owner,  as  well  as  to  the  *"**  lessee  or  occupant. 
We  are,  therefore,  of  the  opinion  that  the  appellees  were  not 
relieved  from  liability  in  regard  to  the  placing  of  fire-escapes 
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upon  their  building,  because  the  fourth  floor  of  the  premises, 
where  appellant's  intestate  was  at  work  at  the  time  of  his 
death,  was  in  possession  and  under  the  control  of  tenants  of 
appellees  instead  of  being  directly  in  the  possession  of  ap- 
pellees themselves."  The  structure  of  our  act  of  1901  is  so 
similar  in  all  material  respects  to  that  of  the  Illinois  act  of 
1885,  that  the  construction  placed  upon  that  act  by  the  su- 
preme court  of  Illinois  applies  as  well  to  the  act  of  1901  as  to 
the  Illinois  act,  and  we  think  it  is  a  correct  and  proper  con- 
struction of  our  act. 

But  if  we  are  to  invoke  what  might  be  termed  the  equities 
of  the  statute,  while  it  unquestionably  does  place  the  obliga- 
tion upon  the  lessee  to  provide  the  fire-escapes  in  case  the 
landlord  has  failed  to  do  so,  we  think  the  statute  imposes  the 
initial  duty  upon  the  owner,  and  rightfully  so,  because  the 
whole  scope  of  our  act  is  to  make  the  fire-escapes  a  part  of 
the  construction  of  the  building  itself,  and  it  is  unreasonable 
as  between  the  landlord  and  the  tenant  to  cast  upon  the  ten- 
ant the  burden  of  building  an  expensive  addition  to  the 
house  which  was  to  become  so  attached  to  it  as  to  become  a 
part  of  it.  A  fire-escape  of  the  character  and  dimensions 
required  by  the  act  in  question  is  a  permanent  one,  and,  £is  said 
by  McAdam  in  his  work  on  Landlord  and  Tenant,  third 
edition,  volume  1,  page  440:  "It  is  not  within  the  range  of 
ordinary  repairs  which  the  tenant,  in  the  absence  of  an 
agreement  to  the  contrary,  is  required  to  make. "  In  2  Shear- 
man and  Redfield  on  Negligence,  fifth  edition,  sections  702a, 
1212,  it  is  said :  "  In  most  of  the  states,  if  not  all,  the  owners 
and  lessees  of  certain  classes  of  buildings,  exceeding  a  speci- 
fied number  of  stories  in  height,  such  as  factories,  hotels  and 
tenement  houses,  are  required  to  provide  extra  precautions 
for  ^^'^  the  escape  of  the  occupants  in  case  of  fire,  by  supply- 
ing ropes,  outside  ladders,  doors  or  other  appliances  to  that 
"end.  Under  such  an  imposed  obligation,  the  initial  duty 
is  on  the  owner."  And,  to  the  same  effect  is  2  Wood  on 
Landlord  and  Tenant,  second  edition,  section  381.  The  doc- 
trine thus  announced  is  peculiarly  applicable  to  this  case, 
because  the  landlord  bound  his  lessee  "not  to  make  any 
change  or  alteration  in  the  building,"  and  the  tenant  might 
well  have  considered  that  a  fire-escape  of  the  character  re- 
quired by  our  statute  would  so  change  the  appearance  of  the 
building  as  to  constitute  an  alteration  therein  without  the 
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consent  of  the  lessor,  and,  as  already  said,  as  between  them 
and  the  owner,  the  duty  in  the  first  instance  devolved  upon 
their  landlord,  whatever  their  obligation  to  their  guests  might 
be. 

Our  conclusion  is  that  the  learned  circuit  court  erred  in 
holding  that  the  petition  did  not  state  a  cause  of  action  against 
the  defendant  as  owner  of  the  building,  and  that  it  was  not 
necessary  to  charge  the  defendant  to  make  the  further  allega- 
tion that  he  was  conducting  the  hotel  himself  when  the  act 
of  1901  went  into  effect  and  when  the  fire  occurred. 

As  to  the  second  ground  of  the  demurrer,  that  it  was  not 
alleged  that  the  buildings  were  built  to  be  occupied  as  a  hotel, 
it  is  sufficient  to  say  that  it  sufficiently  appears  from  the 
petition,  and  the  lease  set  forth  therein,  that  the  defendant 
leased  the  house  "as  a  hotel,"  and  that  it  was  conducted  as 
a  hotel  by  the  tenants,  the  Gillhams,  and  the  defendant  knew 
it  was  being  so  conducted. 

The  third  ground  of  demurrer  is  that  the  defendant  owner 
had,  prior  to  the  passage  of  the  act  of  1901,  leased  the  prem- 
ises for  a  term  of  ten  years,  and  that  at  the  time  of  the 
passage  of  the  law  requiring  the  erection  of  fire-escapes,  the 
building  was  in  the  sole  possession  and  control  of  the  lessees. 
and  that  therefore  '^^  the  defendant  had  no  right  of  entry 
or  control  over  the  building  to  construct  and  provide  the  fire- 
escapes.  We  think  there  is  little  merit  in  this  assignment  in 
the  demurrer.  It  would  have  been  no  violation  of  the  lessees' 
rights  for  the  defendant  to  have  entered  upon  the  premises 
and  erected  the  fire-escapes  which  the  law  commanded  both 
the  owner  and  the  tenant  to  erect.  It  would  have  been  an 
act  in  obedience  to  a  duty  to  society  and  the  tenant's  own 
guests  and  employes  to  protect  them  from  injury  by  fire. 
This  point  is  expressly  ruled  against  the  defendant  in  White 
V.  Thurber,  55  Hun,  447,  8  N.  Y.  Supp.  661,  in  which  it  was 
held  that,  **  Where  a  landlord,  upon  the  requirement  and' 
after  notice  from  the  department  of  buildings  of  the  city  of 
Brooklyn,  enters  upon  demised  premises  for  the  purpose  of 
making  repairs  required  by  said  department,  it  is  not  a 
breach  of  the  covenant  of  quiet  enjoyment  contained  in  the 
lease  thereof."  No  tenant  would  be  heard  in  a  court  of  jus- 
tice to  complain  that  his  landlord  had  performed  an  act  to 
make  the  leased  premises  safe  for  the  occupants  of  the  build- 
ing, which  act  the  law  also  required  of  the  tenant  himself. 
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It  follows  that  the  judgment  of  the  circuit  court  must  be 
and  is  reversed  and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  views  herein  expressed. 

Burgess,  P.  J.,  and  Fox,  J.,  concur. 


The  Question  of  the  Liability  of  the  Owner  of  a  Hotel  for  failure 
to  provide  means  of  escape  from  fire  therein  was  considered  in  the 
case  of  Adams  v.  Cumberland  Inn  Co.,  117  Tenn.  470,  101  S.  W.  428, 
which  was  an  action  brought  against  the  defendant,  as  proprietor 
of  a  hotel,  to  recover  for  injuries  sustained  hy  the  plaintiff  while 
a  guest  therein  for  his  inability  to  escape  from  fire,  which  escape 
would  have  been  easy  had  compliance  been  made  with  the  statute 
and  ordinance  controlling  -the  subject.  The  plaintiff  seems  to  have 
relied,  first,  upon  a  statute  of  the  state  enacted  in  1899,  and,  second, 
upon  ordinance  of  the  municipality  in  which  the  hotel  was  situated. 
The  statute  relied  upon  made  it  the  duty  of  every  proprietor  or  keeper 
of  a  hotel  or  lodging-house  over  two  stories  in  height  to  provide  and 
securely  fasten  in  every  lodging-room  above  the  second  story  which 
lias  an  outside  window,  and  is  used  for  the  accommodation  of 
guests,  or  employes,  a  rope  or  rope-ladder  for  the  escape  of  lodgers 
therein  in  case  of  fire,  of  at  least  one  inch  diameter,  which  shall 
be  securely  fastened  within  each  room,  as  near  a  window  as  prac- 
ticable, and  of  sufficient  length  to  reach  therefrom  to  the  ground  on 
the  outside  of  such  hotel  or  lodging-house,  and  made  of  strong 
material,  and  as  secure  against  becoming  inflamed  as  practicable; 
that  in  lieu  of  a  rope  or  rope-ladder  there  might  be  substituted 
any  other  appliance  that  might  be  deemed  of  equal  or  greater 
utility  by  the  fire  departmeat  or  other  authority  having  control 
of  fire  regulations  in  the  city  or  town  where  the  hotel  or  lodging- 
house  wa^  situated.  The  court  was  of  the  opinion  that  this  statute 
did  not  impose  any  duty  upon  or  create  any  liability  against  the 
owner  of  the  hotel  when  it  was  leased  to  or  kept  by  another  person, 
saying:  "This  is  a  duty  imposed  upon  the  keeper  or  proprietor — 
that  is,  the  party  conducting  the  hotel,  whether  he  be  owner  or 
lessee — and  not  upon  the  owner  of  the  property,  unless  he  operates 
it."  This  conclusion  was  rested  upon  other  provisions  of  the  statute, 
to  wit,  a  provision  in  section  2  requiring  permanent  iron  balconies 
and  stairs  to  be  placed  upon  hotels  of  certain  dimensions  at  the 
expense  of  the  owner,  and  provisions  of  section  3,  "requiring  the 
proprietor  or  keeper  of  a  hotel  or  lodging-house  to  call  the  attention 
of  the  guests  to  the  rope  and  ladder  there  required  to  be  provided. 
The  owner  of  the  hotel,  where  he  is  not  personally  conducting  it,  is 
not  supposed  to  be  present  all  the  time,  nor  to  know  the  guests  in  it, 
80  as  to  give  them  this  notice." 

The    ordinance    of    the    city,    however,    declared    that    fire-escapes 
should  be  attached  to  all  buildings  where  any  itory  or  stories  above 
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the  second  story  was  or  should  be  occupied  as  a  hotel,  tavern,  fac- 
tory or  tenement  house,  and  that  any  owner  or  agent  failing  to 
attach  such  fire-escape,  upon  notice  of  the  city  fire  board,  should  be 
liable,  upon  conviction,  to  a  penalty  of  five  dollars  per  day  for  each 
day  the  omission  continued.  The  court  declared  that  the  violation 
of  this  ordinance  constituted  actionable  negligence,  and  that  anyone 
coming  within  the  protection  of  the  law  or  intended  to  be  benefited 
by  it,  suffering  an  injury  peculiar  to  himself,  the  proximate  cause 
of  which  was  the  nonperformance  of  the  law,  might  maintain  an  ac- 
tion against  the  offender  for  the  injury  sustained.  The  provision 
respecting  notice  was  held  not  to  relieve  the  owner  from  liability 
where  there  was  a  failure  to  give  him  such  notice,  but  merely  to  re- 
lieve him  from  the  per  diem  penalty  imposed  by  the  ordinance. 

The  Duty  of  Owners  of  Buildings  to  Furnish  Fire-escapes  is  dis- 
cussed in  Arms  v,  Ayer,  192  111.  601,  85  Am.  St.  Rep.  357;  Weeks 
V.  McNulty,  101  Tenn.  495,  70  Am.  St.  Rep.  693;  Willey  v.  Mulledy, 
78  N.  Y.  310,  34  Am.  Rep.  536.  In  Schott  v.  Harvey,  105  Pa.  222, 
51  Am.  Rep.  201,  under  a  statute  providing  that  the  "owners,  super- 
intendents or  managers"  of  factories  should  provide  fire-escapes 
therein,  it  was  held  that  the  tenant  under  a  lease  of  a  factory,  not  the 
landlord,  was  the  "owner." 


STATE  V.  OAKES. 

[202  Mo.  86,  100  S.  W.  434.] 

CRIMINAL  LAW— Former  Acquittal— Plea  In  Bar.— If  two 
counts  in  an  indictment  charge  two  separate  and  distinct  offenses, 
resting  on  different  essential  elements,  an  acquittal  on  one  count 
does  not  bar  a  prosecution  for  the  offense  charged  in  the  other  count, 
and  a  plea  in  bar,  setting  up  the  acquittal  as  to  the  one  count, 
and  alleging  that  the  offense  charged  in  the  other  count  grew  out  of 
the  same  transaction  as  that  contained  in  the  count  upon  which 
the  acquittal  was  had,  and  that  the  evidence  to  be  given  on  the  im- 
pending trial  would  be  the  same  as  that  given  on  the  first  trial,  pre- 
sents a  pure  question  of  law,  apparent  upon  the  face  of  the  record, 
and  a  demurrer  to  such  plea  is  properly  sustained,     (p.  797.) 

CEIMINAL  LAW — Carnal  Knowledge  of  Pupil  by  Teacher — Re- 
lation After  School  Hours. — The  confidential  relation  of  male  teacher 
and  female  pupil  exists  as  well  after  the  pupil  reaches  home  as  it  does 
in  the  schoolroom  or  during  school  hours,  and  the  fact  that  sexual 
intercourse  between  them  occurs  at  her  home  and  after  school  hours 
does  not  exempt  him  from  the  penalty  provided  by  statute  for  any- 
one who,  to  whose  care,  custody  or  protection,  any  female  under 
the  age  of  eighteen  yearg  shall  have  been  confided,  shall  defile  her 
by  carnally  knowing  her  while  she  remains  in  his  care  or  custody. 
(p.  799.) 

TRIAL — Instructions — Harmless  Error. — Failure  to  instruct  the 
jury  on  admissions  or  statements  made  by  the  accused  to  the  effect 
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that  what  he  said  against  himself  should  be  taken  as  true,  in  relation 
to  admissions  contained  in  certain  letters  written  by  him,  ia  not 
prejudicial  to  him  and  is  harmless  error,     (p.  800.) 

CRIMINAL  LAW — Carnal  Knowledge  of  Pupil  by  Teacher — In- 
structlous. — If,  on  a  prosecution  under  a  statute  making  it  a  felony 
for  any  person  to  defile  any  female  under  eighteen  years  of  age 
while  she  remains  in  his  care  or  custody  to  which  she  has  been 
confided,  it  appears  that  the  accused  was  a  school  teacher,  and  that 
the  prosecutrix  was  his  pupil,  that  he  visited  her  home  nights  when 
her  mother  was  asleep  or  away  from  home,  and  then  had  sexual 
intercourse  with  her,  it  is  proper  to  refuse  to  instruct  the  jury  that 
if  defendant's  visits  were  made  with  the  knowledge  and  consent 
of  the  mother,  it  terminated,  for  the  time,  the  relation  of  teacher 
and  pupil,  and  that  the  accused  should  be  acquitted,     (p.  801.) 

TBIAL — Improper  Bemarks  by  Counsel — Correction  by  Court. 
If  the  trial  court  corrects  counsel  by  telling  him  that  remarks  made 
by  him  in  argument  are  clearly  outside  the  record  and  improper, 
this  is  sufiicient  to  prevent  the  arousing  of  prejudice  in  the  minds  of 
the  jury  against  the  defendant,  and  will  prevent  such  remarks  from 
working  a  reversal  of  the  judgment,     (p.  801.) 

H.  F.  Prague  and  Foulke  &  Brown,  for  the  appellant 

H.  S.  Handley,  attorney  general,  and  N.  T.  Gentry,  assis- 
tant attorney  general,  for  the  state. 

*■*  FOX,  P.  J.  This  cause  is  here  upon  appeal  by  the 
defendant  from  a  judgment  of  the  Henry  circuit  court,  con- 
victing him,  under  the  provisions  of  section  1845  of  the 
Revised  Statutes  of  1899,  of  defiling  his  ward. 

At  the  September  term,  1905,  of  the  circuit  court  of  Henry 
county  the  grand  jury  returned  an  indictment  against  the 
defendant,  embracing  in  such  indictment  three  counts.  The 
first  count  charged  him,  under  ^^  the  provisions  of  the  stat- 
ute, with  having  carnal  knowledge  of  Opal  Knaus,  an  un- 
married female  between  the  ages  of  fourteen  and  eighteen 
years,  of  previously  chaste  character ;  the  second  count  charged 
the  defendant  with  having  carnal  knowledge  of  Opal  Kjiaus, 
a  female  under  the  age  of  eighteen  years,  who  was  then  and 
there  confided  to  his  care  and  protection;  the  third  count 
charged  the  defendant  with  taking  one  Opal  Knaus,  a  female 
under  the  age  of  eighteen  years,  from  her  mother,  for  the 
purpose  of  concubinage.  On  December  19,  1905,  being  at 
an  adjourned  term  of  the  Henry  circuit  court,  the  defendant 
was  tried  by  a  jury.  On  the  20th  of  December,  1905,  during 
such  trial,  the  pro.secnting  attorney  dismissed  the  third  count 
of  said  indictment.  At  such  trial  defendant  was  found  guilty 
of  the  offense  charged  in  the  second  count  and  was  acquitted 
of  the  charge  contained  in  the  tirst  count.     Upon  motion  and 
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at  the  request  of  the  defendant  a  new  trial  was  granted  him 
and  he  was  again  tried  upon  the  charge  embraced  in  the  sec- 
ond count  at  the  January  term,  1906.  It  is  this  trial  that  is. 
now  before  us  for  review. 

Before  the  trial  proceeded  the  defendant  withdrew  his  plea 
of  not  guilty  and  filed  his  plea  in  bar  of  this  prosecution. 
We  deem  it  unnecessary  to  reproduce  in  full  the  allegations 
contained  in  this  plea.  It  is  sufficient  to  state  that  it  is 
predicated  upon  the  acquittal  of  the  defendant  of  the  charge 
in  the  first  count.  It  fully  and  correctly  sets  forth  the  plead- 
ings and  record  in  connection  with  the  trial  in  which  a  verdict 
of  not  guilty  as  to  the  first  count  was  returned;  makes  alle- 
gation that  the  offense  as  charged  in  the  second  count  grew 
out  of  the  same  transaction  as  that  contained  in  the  first 
count,  of  which  defendant  had  been  acquitted;  that  the  de- 
fendant is  the  same  person  who  was  tried,  and  that  the  evi- 
dence offered  wherein  the  defendant  was  acquitted  was  to  the 
effect  that  Opal  Knaus  was  fifteen  years  old,  and  that  she  was 
a  pupil  of  defendant,  who  ^^  was  then  a  school  teacher,  and 
that  while  said  relations  existed,  he  carnally  knew  her  and 
had  intercourse  with  her.  That  prior  thereto  she  was  of 
previous  fchaste  character,  and  that  the  proof  then  made  will 
be  the  same  proof  in  this  trial  and  none  other;  that  this  de- 
fendant stands  ready  to  verify  and  prove  all  the  facts  and 
things  alleged  in  his  plea  in  bar.  Then  follows  the  prayer  of 
the  defendant  in  which  he  says  that  by  reason  of  the  terms 
and  facts  as  stated  in  his  plea  in  bar  he  stands  fully  acquitted 
of  the  alleged  crimes,  offenses  or  felonies  charged  in  the  first 
count,  and  he  asks  that  he  be  permitted  to  prove  and  verify 
the  same,  and  that  he  have  a  trial  thereof  to  the  end  that 
he  may  be  discharged  from  a  further  trial  of  the  second 
count  herein  or  any  other  count  in  said  indictment.  To  this 
plea  in  bar  the  state  filed  first  an  answer,  which  upon  motion 
of  the  defendant  was  stricken  out.  The  state  thereupon  filed 
a  demurrer  to  defendant's  plea  which,  over  the  objections  and 
exceptions  of  defendant,  was  sustained.  Defendant  there- 
upon refused  to  plead  further,  and  the  court  ordered  entered 
of  record  a  plea  of  not  guilty,  and  the  trial  proceeded. 

At  said  trial  the  state's  evidence  substantially  tended  to 
show  that  the  defendant  was  a  school  teacher  by  occupation, 
and  that  he  taught  one  term  and  was  principal  of  school  in 
Urich,  Henry  county,  Missouri.  Prosecutrix  lived  with  her 
widowed  mother  in  the  town  of  Urich,  and  attended  the  school 
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which  defendant  taught.  This  term  of  school  opened  in  Sep- 
tember, 1904,  and  continued  till  the  following  May,  when  de- 
fendant taught  a  summer  school.  Shortly  after  the  opening 
of  school,  defendant  began  paying  attentions  to  prosecutrix, 
who  was  then  nearly  fifteen  years  of  age.  Defendant  would 
hand  love  verses  to  prosecutrix,  read  them  to  her  and  say 
that  they  applied  to  "our  case."  Defendant  was  a  married 
man,  but  was  not  living  with  his  wife.  When  prosecutrix 
would  go  up  with  her  class  to  recite,  defendant  would  always 
borrow  ^"^  her  book;  and,  in  returning  it,  would  press  her 
bands  close  and  fondle  with  them.  Prosecutrix  and  defend- 
ant were  together  often  during  recess  and  noon  hour,  and 
defendant  often  talked  to  her  on  religious  subjects.  In  Jan- 
uary prosecutrix  told  defendant  that  they  must  stop  being 
together  so.  much,  and  he  must  stop  paying  her  so  much 
attention,  as  persons  were  beginning  to  talk  about  them. 
Defendant  said  nothing  at  that  time,  but  late  that  aften^oon 
defendant  handed  prosecutrix  her  book  and  indicated  to  her 
that  there  was  a  note  in  it  for  her.  In  this  note  defendant 
asked  permission  of  prosecutrix  to  meet  her  at  11  o'clock  that 
evening,  and  prosecutrix  answered,  saj'ing  for  him  to  come 
to  a  certain  door  of  her  house.  Defendant  came,  told  her 
how  much  he  cared  for  her  and  loved  her,  that  his  life  would 
always  be  miserable  unless  she  permitted  him  to  go  ahead 
with  his  attentions,  that  both  of  them  were  Christians,  and 
that  it  was  her  Christian  duty  to  permit  him  to  visit  her.  No 
one  was  at  home  this  night  except  prosecutrix  and  her  grand- 
mother, her  mother  having  gone  to  a  neighboring  town.  As 
the  grandmother  had  gone  to  bed,  no  one  knew  of  this  visit 
to  prosecutrix.  Defendant  further  told  prosecutrix  that  his 
wife  cared  nothing  for  him,  that  he  cared  nothing  for  her, 
as  she  was  not  a  Christian  woman,  and  was  only  a  drawback 
to  him.  He  further  professed  love  for  prosecutrix  and  said 
that  he  needed  her  to  help  him  in  his  Christian  life,  and  that 
he  believed  that  he  could  help  her  a  great  deal.  At  the  close 
of  this  visit,  defendant  asked  prosecutrix  if  he  could  call 
again,  and  she  consented  that  he  might.  Defendant  called 
the  next  night,  met  prosecutrix,  caressed  her,  and  took  im- 
proper liberties  with  her  person.  Defendant  made  a  third 
visit  the  next  night  (her  mother  still  being  away)  and  this 
time  had  sexual  intercourse  with  prosecutrix.  Defendant  and 
prosecutrix  had  vanous  meetings  after  that,  one  on  return- 
ing from  prayer-meeting,  others  out  in  the  yard,  and  still 
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•®  others  in  the  kitchen.  At  these  various  meetings  defend- 
ant and  prosecutrix  had  sexual  intercourse — defendant  talking 
to  her  continually  about  being  in  love  with  her,  considering 
her  his  wife,  and  that  there  was  nothing  improper  in  them 
so  indulging.  Among  other  things,  defendant  told  her  that 
in  the  sight  of  man  their  actions  would  be  wrong,  but  that  in 
the  sight  of  God  it  was  all  right.  After  it  was  definitely  as- 
certained by  them  that  prosecutrix  was  pregnant,  defendant 
and  prosecutrix  ran  off  and  went  to  California;  they  left 
Urich  on  July  12,  1905.  A  number  of  letters  written  by  de- 
fendant to  prosecutrix  were  offered  in  evidence ;  they  tended 
strongly  to  corroborate  the  testimony  of  prosecutrix. 

The  defendant's  evidence  tended  to  prove  that  prior  to  the 
offense  charged  defendant  enjoyed  the  reputation  of  being 
a  man  of  good  character.  That  most  of  the  advancements  at 
the  school  were  made  by  prosecutrix,  who  brought  defendant 
flowers;  and  that  defendant  never  encouraged  her  any.  The 
evidence  for  the  defense  further  tended  to  prove  that  pros- 
ecutrix never  allowed  any  other  scholar  to  loan  her  or  his 
book  to  defendant,  but  promptly  handed  him  her  book.  The 
defendant  did  not  testify  in  his  own  behalf,  but  offered  cer- 
tain records,  in  support  of  his  theory  of  former  jeopardy, 
which  the  court  refused  to  admit  in  evidence. 

At  the  close  of  the  evidence  the  court  fully  and  fairly  pre- 
sented the  law  in  its  instructions  upon  the  facts  as  herein 
indicated.  The  defendant  requested  the  court  to  give  in- 
structions numbered  1,  2,  3  and  4,  which  were  refused  by  the 
court.  Numbers  1  and  2  were  in  effect  a  demurrer  to  the 
evidence,  requesting  the  court  to  direct  the  jury  that  under 
all  the  evidence,  the  record  and  indictment  in  the  cause  they 
should  acquit  the  defendant.  Number  3  in  substance  told  the 
jury  that  if  they  found  and  believed  from  the  evidence  that 
the  visits  of  the  defendant  to  the  house  of  Opal  Knaus  were 
®®  had  with  the  knowledge  or  consent  of  her  mother,  then 
such  knowledge  or  consent  terminated  for  the  time  the  rela- 
tionship of  pupil  and  teacher,  and  they  should  acquit  the  de- 
fendant. Number  4  was  simply  a  declaration  of  law  that  if 
the  several  acts  of  intercourse  testified  to  by  prosecutrix  were 
had  and  committed  after  school  hours  and  at  the  house  of 
Opal  Knaus'  mother,  then  the  jury  should  acquit  the  de- 
fendant. 

The  cause  was  submitted  to  the  jury  u^on  the  evidence  and 
instructions,  and  they  returned  a  verdict  finding  the  defend- 
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ant  guilty  as  charged  in  the  second  count  of  the  indictment, 
iind  assessed  his  punishment  at  two  years  in  the  penitentiary. 
Timely  motions  for  new  trial  and  in  arrest  of  judgment  were 
duly  filed  and  by  the  court  overruled.  Sentence  and  judg- 
ment was  entered  in  accordance  with  the  verdict,  and  from 
this  judgment  the  defendant  prosecuted  this  appeal,  and  the 
record  is  now  before  us  for  consideration. 

The  principal  complaints  of  error  by  the  appellant,  as 
•disclosed  by  the  record,  may  thus  be  briefly  stated :  1.  It  is  in- 
sisted that  the  court  erred  in  sustaining  a  demurrer  inter- 
posed by  the  state  to  the  plea  in  bar.  2.  It  is  claimed  that 
the  court  erred  in  the  admission  of  evidence  as  to  the  acts  of 
sexual  intercourse  between  the  defendant  and  the  prosecutrix 
after  school  hours,  insisting  that  the  relationship  contemplated 
by  the  statute  of  teacher  and  pupil  had  been  severed  by  rea- 
son of  the  school  having  closed  for  the  day.  3.  That  the 
court  erred  in  failing  to  instruct  the  jury  fully  upon  all 
•questions  arising  from  the  evidence  and  the  record  in  the 
case.  4.  That  the  court  erred  in  refusing  instruction  num- 
bered 3,  requested  by  the  appellant.  ***^  This  constituted  the 
main  errors  as  indicated  in  the  brief  of  learned  counsel,  and 
we  will  treat  of  them  in  the  order  as  herein  indicated. 

1.  Upon  the  complaint  of  appellant  as  to  the  action  of  the 
•court  in  sustaining  the  demurrer  to  his  plea  in  bar,  we  are 
unable  to  agree  with  counsel  upon  this  insistence,  and  it  is 
sufficient  to  say  upon  this  proposition  that  the  law  applicable 
to  it  was  settled  in  the  recent  case  of  State  v.  Laughlin,  180 
Mo.  342,  79  S.  W.  401.  We  find  no  good  reason  for  departing 
from  the  rules  of  law  applicable  to  this  subject,  as  announced 
in  that  case,  and  it  must  be  taken  as  decisive  of  the  proposi- 
tion presented  in  the  case  at  bar.  There  were  three  counts 
embraced  in  the  indictment  in  this  case,  each  of  which  con- 
stituted a  separate  and  distinct  ofi:'ense,  and  the  state  having 
•dismissed  as  to  the  third  count  and  the  jury  having  returned 
a  verdict  of  not  guilty  as  to  the  first  count,  it  was  purely  a 
question  of  law  apparent  upon  the  record  as  to  whether  or 
not  the  acquittal  of  the  defendant  of  the  charge  preferred  in 
the  first  count  or  the  dismissal  by  the  state  of  the  charge  in 
the  third  count  constituted  a  bar  to  the  prosecution  of  the  de- 
fendant for  the  offense  charged  in  the  second  count.  The 
action  of  the  court  in  sustaining  the  demurrer  interposed  by 
the  state  to  the  plea  in  bar  was  manifestly  proper.  While  it 
is  true  it  was  the  same  defendant,  and  the  three  counts  were 
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doubtless  embraced  in  the  indictment  to  meet  the  phases  of  the 
testimony  that  might  follow  upon  the  trial,  it  is  clear  that 
the  essential  elements  necessary  to  constitute  the  offenses 
charged  in  the  three  separate  counts  are  by  no  means  alike, 
and  it  is  manifest  that  the  defendant  may  have  very  appro- 
priately been  acquitted  of  the  charge  preferred  either  in  the 
first  or  third  counts,  and  still  be  guilty  under  the  evidence  of 
the  commission  of  the  offense  charged  in  the  second  count. 

*^*  It  is  most  earnestly  insisted  that,  as  the  plea  in  bar  al- 
leged that  the  same  evidence  was  introduced  in  the  trial  where- 
in the  defendant  was  acquitted  of  the  first  count  as  was  in- 
troduced upon  the  trial  of  the  cause  for  the  second  count, 
this  presented  an  issue  of  fact,  which  should  have  been  sub- 
mitted and  tried  by  a  jury.  The  demurrer  interposed  by  the 
state  to  the  plea  in  bar  necessarily  concedes  the  truth  of  the 
allegations  in  such  plea ;  therefore  the  allegations  in  the  plea 
in  bar  that  testimony  was  heard  in  the  trial  of  the  cause 
wherein  the  defendant  was  acquitted  upon  the  charge  pre- 
ferred in  the  first  count,  showing  the  age  of  the  prosecutrix 
and  that  she  was  a  pupil  of  defendant  then  a  school  teacher, 
and  that  while  such  relation  of  teacher  and  pupil  existed  the 
defendant  carnally  knew  her  by  having  intercourse  with  her, 
must  be  taken  as  true,  but  conceding  this,  it  by  no  means  fol- 
lows that  the  testimony  had  anything  to  do  with  the  estab- 
lishment of  the  essential  elements  of  the  offense  charged  in 
the  first  count.  So  far  as  the  offense  embraced  in  the  first 
count  is  concerned,  it  was  absolutely  immaterial  whether  the 
defendant  was  a  school  teacher  and  the  prosecutrix  a  pupil  of 
his,  or  whether  or  not  there  was  the  relation  of  teacher  and 
pupil  existing  at  the  time  of  the  unlawful  acts  of  sexual  in- 
tercourse. The  essential  ingredients  of  the  offense  charged  in 
the  first  count  of  the  indictment,  which  was  predicated  upon 
section  1838  of  the  Revised  Statutes  of  1899,  were  simply  that 
defendant  was  over  the  age  of  sixteen  years  and  had  carnal 
knowledge  of  prosecutrix,  and  that  she  was  an  unmarried 
female  between  the  ages  of  fourteen  and  eighteen  years  of 
previously  chaste  character.  Hence,  it  is  apparent  that  there 
was  no  issue  presented  in  the  trial  so  far  as  the  offense  charged 
in  the  first  count  was  concerned,  as  to  the  relation  existing  be- 
tween the  defendant  and  prosecutrix,  and  testimony  of  that 
character  upon  the  trial  of  the  offense  charged  in  all  three 
counts  could  have  no  application  to  the  offense  charged 
i«2  jji  tjjg  grgt  count,  and  doubtless  was  admitted  simply  as 
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applicable  to  the  charge  preferred  in  the  second  count.  It 
is  apparent,  under  the  charges  preferred  in  the  three  counts 
in  the  indictment,  that,  if  it  appeared  in  evidence  that  the 
prosecutrix  was  not  a  female  of  previously  chaste  character, 
the  jury  would  be  authorized  to  acquit  the  defendant  of  that 
charge;  or,  as  to  the  third  count  dismissed  by  the  state,  it  may 
be  made  to  appear  that  the  prosecutrix  was  not  legally  under 
the  control  of  her  mother,  or  it  may  be  made  to  appear  that 
the  defendant  did  not  take  her  away  for  the  purpose  of  con- 
cubinage, or  he  may  not  have  taken  her  away  at  all.  Under 
this  state  of  facts  he  would  not  be  guilty  of  the  offense  charged 
in  the  third  count;  but  under  the  charge  as  is  embraced  in 
the  second  count,  if  the  relation  existed  between  the  defend- 
ant and  the  prosecutrix  as  contemplated  by  the  provisions  of 
section  1845,  and  while  such  relation  existed  he  had  sexual 
intercourse  with  the  prosecutrix,  then  the  offense  as  defined  by 
that  section  is  complete,  and  the  essential  elements  as  indi- 
cated, which  are  applicable  to  the  offense  charged  in  the  first 
and  third  count,  have  no  application  whatever  to  the  offense 
charged  in  the  second  count  predicated  upon  section  18-15. 
In  our  opinion  the  question  presented  by  the  plea  in  bar  was 
purely  and  exclusively  one  of  law,  which  was  apparent  upon 
the  face  of  the  record,  and  we  repeat  that  the  action  of  the 
court  in  sustaining  the  demurrer  was  manifestly  proper. 

2.  It  is  next  insisted  that  the  acts  of  sexual  intercourse  as 
developed  at  the  trial  of  this  cause  occurred  subsequently  to 
the  closing  of  school  for  the  day;  that  under  that  state  of 
facts  there  was  no  such  relation  existing  between  the  defend- 
ant and  prosecutrix  as  is  contemplated  by  the  provisions  of 
section  1845,  and  therefore  the  defendant  was  not  guilty  of 
the  offense  embraced  in  that  section. 

103  Tj^jg  identical  question  was  in  judgment  before  this 
court  in  the  recent  case  of  State  v.  Hesterly,  182  Mo.  16,  103 
Am.  St.  Rep.  634,  81  S.  W.  624.  The  question  was  fully  and 
ably  presented  by  learned  counsel;  the  opinion  followed,  pre- 
pared by  the  writer  of  the  opinion  in  the  case  at  bar,  in 
which  my  colleagues.  Judges  Burgess  and  Gantt,  both  con- 
curred. After  due  and  appropriate  consultation  and  review- 
ing the  rules  of  law  announced  in  the  Hesterly  case,  we  are 
unwilling  to  depart  from  the  ruling  in  that  case,  and  find  no 
valid  or  legal  reason  for  so  doing,  and  the  law  as  there  stated 
must  be  taken  as  decisive  of  the  question  presented  in  the 
case  at  bar.     After  fully  considering  the  provisions  of  the 


.■600  American  State  Reports,  Vol.  119.      [Missouri, 

statute  creating  the  offense  with  which  defendant  is  charged, 
and  the  purpose  of  the  lawmakers  in  throwing  around  girl 
pupils  of  tender  age,  who  might,  by  reason  of  the  position,  be 
-susceptible  of  improper  influences,  such  safeguards  as  would 
prevent  the  abuse  of  the  confidential  relation  which  should  ex- 
ist between  teacher  and  pupil,  we  simply  repeat  what  was  said 
in  the  Hesterly  case,  that:  "We  are  unwilling  to  sanction  the 
contention  of  appellant  which  undertakes  to  limit  the  provi- 
•sions  of  the  statute  to  such  a  narrow  field.  In  other  words, 
we  are  unwilling  to  say  that  a  teacher,  who  has  in  his  charge 
•girl  pupils  of  tender  age,  so  long  as  they  are  in  the  school- 
rroom  or  on  their  way  home  from  school,  are  under  his  care 
.and  protection;  but  so  soon  as  they  reach  the  parental  roof, 
:his  care  and  duty  of  protection  of  them  is  shaken  off,  and  he 
is  no  longer  subject  to  the  penalties  of  the  statute  for  defil- 
ing them.  The  confidential  relation  of  teacher  and  pupil  ex- 
ists as  well  after  the  child  reaches  home  as  it  does  in  the 
.schoolroom;  it  exists  on  Sunday,  as  well  as  on  a  school  day. 
The  evil  intended  to  be  prevented  is  the  abuse  of  the  con- 
fidential relation,  and  that  exists  wherever  they  may  be  and 
,on  all  occasions,  as  long  as  the  relation  of  teacher  and  pupil 
is  in  existence." 

*®^  3.  Appellant  complains  that  the  court  failed  to  fully 
declare  the  law  upon  all  questions  arising  upon  the  evidence 
and  the  record  in  the  cause.  It  is  clearly  indicated  in  the 
brief  of  learned  counsel  for  appellant  that  this  complaint  is 
directed  at  the  failure  of  the  court  to  instruct  the  jury  upon 
.certain  letters  written  by  the  defendant,  which  tended  to  show 
admissions  on  his  part.  In  other  words,  the  complaint  is  that 
the  court  failed  to  give  the  jury  the  ordinary  and  usual  in- 
struction upon  the  admissions  or  statements  made  by  the  de- 
fendant. We  are  unable  to  see  how  this  failure  in  any  way 
prejudiced  the  rights  of  the  defendant  or  in  any  way  endan- 
gered a  fair  and  impartial  trial.  This  instruction  usually 
tells  the  jury  that  what  the  defendant  said  against  himself 
;Should  be  taken  as  true,  but  what  he  said  in  his  own  behalf 
could  be  believed  or  not  as  the  jury  thought  the  same  to  be 
true  or  false.  If  anyone  has  a  right  to  complain  at  the  fail- 
ure of  the  court  to  give  this  instruction,  we  are  of  the  impres- 
sion that  it  is  the  state  and  not  the  defendant.  This  failure, 
in  our  opinion,  did  not  constitute  any  reversible  error. 

4.  It  is  earnestly  contended  by  appellant  that  the  court 
.erred  in  refusing  to  give  the  jury  instruction  numbered  3  as 
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requested  by  defendant.  This  instruction  in  substance  told 
the  jury  that  if  they  found  and  believed  from  the  evidence 
that  the  visits  of  the  defendant  to  the  house  of  Opal  Knaus 
were  had  with  the  knowledge  or  consent  of  her  mother,  then 
such  knowledge  or  consent  terminated  for  the  time  the  rela- 
tionship of  pupil  and  teacher,  and  they  should  acquit  the  de- 
fendant. 

It  is  sufficient  to  say  upon  this  proposition  that  the  action 
of  the  court  in  refusing  to  give  such  instruction  was  mani- 
festly proper.  In  the  first  place,  there  was  no  *****  evidence 
upon  whi<;h  to  predicate  it;  as  the  testimony  in  the  cause 
plainly  shows  that  defendant's  visits  at  the  times  when  the 
acts  of  sexual  intercourse  were  had  were  made  at  night,  when 
the  mother  was  asleep,  and  others  were  made  at  nights  when 
the  mother  was  away  from  home,  sitting  up  with  the  sick, 
and  that  other  visits  were  made  out  in  the  yard,  whither 
prosecutrix  had  gone,  pretending  to  her  mother  that  she  had 
another  excuse  for  going  out.  In  the  second  place,  the  in- 
struction does  not  properly  declare  the  law.  It  was  not  with- 
in the  power  of  the  mother  to  consent  to  a  violation  of  the 
law  by  defendant,  and  in  our  opinion,  even  if  the  mother  had 
knowledge  that  defendant  was  having  sexual  intercourse  with 
prosecutrix,  it  would  in  no  way  lessen  the  guilt  of  the  de- 
fendant of  the  offense  charged. 

5.  Appellant  contends  that  the  remarks  of  the  prosecut- 
ing attorney  and  his  assistant,  Judge  Lindsay,  in  their  argu- 
ments to  the  jury  were  of  such  a  character  as  would  warrant 
the  reversal  of  this  judgment.  We  have  read  with  care  and 
consideration  the  remarks  objected  to  by  counsel  for  appel- 
lant, and  while  we  do  not  wish  to  be  understood  as  approv- 
ing that  line  of  argument,  yet  we  are  of  the  opinion  that  they 
are  insufficient  to  authorize  the  reversal  of  this  judgment. 
The  court  very  plainly  stated  to  counsel  in  the  presence  of 
the  jury  that  the  remarks  were  out  of  the  record,  and  that  his 
remarks  were  improper,  and  that  in  our  judgment,  so  far  as 
the  remarks  made  in  this  cause  were  concerned,  was  sufficient 
to  prevent  the  arousing  of  any  prejudice  in  the  minds  of 
the  jury  by  reason  of  such  remarks.  However,  we  will  say 
now  that  it  would  have  been  much  better  if  the  trial  court  had 
more  decisively  insisted  that  counsel  for  the  state  should  keep 
within  the  record,  and  enforce  such  power  by  appropriate 
methods  as  was  in  the  power  of  the  court  to  do. 
Am.  St.  Kep.,  Vol.  119—51 
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We  have  carefully  considered  in  detail  the  disclosure* 
*®*  of  the  entire  record  before  us.  The  testimony  intro- 
duced shows  beyond  question  such  a  state  of  facts  as  fully  war- 
ranted the  jury  in  finding  the  defendant  guilty.  The  court 
fully  and  fairly  presented  the  law  as  applicable  to  the  facts 
developed  in  this  cause  in  substantial  conformity  to  the  an- 
nouncement of  the  rules  in  the  Hesterly  case.  The  verdict 
of  the  jury  in  this  case  was  clearly  right,  and  to  have  found 
otherwise,  under  the  facts  developed  in  the  cause,  in  our  opin- 
ion, would  have  been  a  serious  blow  to  the  proper  adminis- 
tration of  justice  by  the  courts  of  this  state. 

We  have  indicated  our  views  upon  the  principal  legal 
propositions  disclosed  by  the  record,  which  results  in  the  con- 
clusion, finding  no  reversible  error,  that  the  judgment  of  the 
trial  court  should  be  affirmed,  and  it  is  so  ordered. 

Ml  concur. 


Identity  of  Ofenses  in  a  Flea  of  Former  Jeopardy  is  the  subject 
of  a  note  to  People  v.  McDaniels,  92  Am.  St.  Eep.  89. 

The  Belation  of  Teacher  and  Pupil  falls  within  the  class  contem 
plated  by  a  statute  providing  punishment  for  the  offender,  "if  any 
guardian  of  a  female  child  under  the  age  of  eighteen  years,  or  any 
other  person  to  whose  care  or  protection  any  such  female  shall  have 
been  confided,  shall  defile  her  while  she  remains  in  his  care,  cus- 
tody or  employment. ' '  And  this  relation  continues  to  exist  after 
school  hours:  State  v.  Hesterly,  182  Mo.  16,  103  Am.  St.  £ep.  634. 


GORDON  V.  PARK. 

[202  Mo.  236,  100  S.  W.  621.] 

EJECTMENT — Adverse  Possession — Case  for  Jury. — ^If  the  an- 
swer in  ejectment  is  a  general  denial  and  a  plea  of  the  statute  of 
limitations,  and  there  is  some  evidence  tending  to  show  that  the  de- 
fendants and  those  under  whom  they  claim  title  have  been  in  the 
adverse  possession  of  the  property  for  more  than  ten  consecutive 
years  before  the  commencement  of  the  suit,  the  court  properly  re- 
fuses to  take  the  case  from  the  jury.     (pp.  806,  807.) 

ADVERSE  POSSESSION  of  Mineral  Rights.— If  an  owner  of 
land  conveys  an  undivided  one-half  interest  in  a  coal  mine,  this 
operates  as  a  severance,  by  grant,  of  the  coal  from  the  land  over- 
lying it,  and,  thereafter,  the  mere  possession  of  the  surface  does  not 
carry  with  it,  or  extend  such  possession  to,  the  coal,  and  the 
grantee,  as  holder  of  the  paper  title  to  the  coal  sued  for,  is  entitled 
to  recover  it,  unless  the  defendant  and  those  under  whom  he  claims 
title  have  been  in  the  actual,  open,  notorious,  exclusive,  adverse 
and  hostile  possession  of  the  coal  mine  as  such,  independent  of  th« 
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possession  of  the  surface  for  more  than  ten  years  before  the  institu- 
tion of  the  suit.     (p.  807.) 

ADVERSE  POSSESSION  of  Mineral  Bights.— Coal  in  place  is 
land  when  severed  by  grant  from  the  surface,  and  an  action  in  eject- 
H'.ent  therefor  is  barred  in  ten  years  only  when  the  possession  has 
been  actual,  adverse,  open,  hostile,  exclusive  and  continuous,  (p. 
808.) 

ADVERSE  POSSESSION  of  Mineral  Rights. — It  is  not  neces- 
sary that  the  surface  owner's  adverse  possession  of  a  coal  mine, 
severed  by  grant  from  the  surface,  be  a  bar  to  the  owner's  legal 
title,  that  work  in  the  mine  should  have  been  done  every  day  or 
within  the  view  of  the  public  for  the  requisite  period  of  the 
statute  of  limitations;  but  it  is  necessary  that  such  surface  owner 
should  have  continued  to  exercise  acts  of  possession  and  ownership 
over  it,  as  by  keeping  off  trespassers,  giving  permission  to  persons 
to  take  coal  therefrom,  paying  taxes  thereon,  mining  the  coal  when 
practicable  or  advantageous,  or  leasing  the  mine  to  others,  from  all 
of  which  the  owner  of  the  legal  title  must  have  known  or  inferred 
that  the  surface  owner  was  claiming  the  coal  as  his  own.  (pp.  808, 
809.) 

APPEAL. — The  Cause  must  be  Heard  upon  Appeal  upon  the 
same  theory  upon  which  it  was  tried  in  the  lower  court,     (p.  809.) 

W.  Gordon  and  E.  W,  Hinton,  for  the  appellants. 

N.  T.  Gentry,  for  the  respondents. 

***  BURGESS,  J.  This  is  an  action  in  ejectment,  insti- 
tuted by  plaintiff  in  the  circuit  court  of  Boone  county,  to  re- 
cover possession  of  an  undivided  two-tenths  of  all  the  coal 
underlying  certain  land  in  said  county  owned  by  defendant 
Allen  Park,  which  land  and  a  coal  mine  thereon  he  had  leased 
to  defendant  George  Melloway.  The  petition  is  in  the  usual 
form.  The  defendants  filed  separate  answers,  that  of  defend- 
ant Melloway  being  simply  a  general  denial;  but  defendant 
Park's  answer,  in  addition  to  denying  each  and  every  allega- 
tion in  the  petition,  set  up  and  pleaded  the  statute  of  liraita 
tions. 

The  trial  resulted  in  a  verdict  and  judgment  for  the  de 
fendants,  from  which  judgment  plaintiffs  appeal. 

There  is  no  disjiute  as  to  the  ownership  of  the  land,  but 
only  as  to  the  coal  underlying  the  same.  Berkley  Estes  was' 
the  common  source  of  title.  It  appears  from  the  evidence 
that  on  February  25,  1859,  he  conveyed  to  Boyle  Gordon  an 
undivided  half-interest  in  the  coal  mine  in  controversy,  re- 
citing in  the  deed  that  the  other  half  had  previously  been  con- 
veyed to  John  B.  Gordon.  By  deed,  dated  March  5,  1859, 
Boyle  Gordon  conveyed  his  undivided  interest  in  the  mine  to 
George  W.  Gordon,  the  father  of  the  plaintiffs.  This  deed 
was  recorded  in  the  recorder's  office  of  Boone  county  March 
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7,  1859.  Gcorjje  W.  Gordon  died  in  1860,  and  by  the  terms 
of  his  will,  which  was  probated  July  ^^^  24,  1860,  all  of  his 
real  and  personal  estate  was  given  to  his  widow,  Ann  Eliza 
Gordon,  during  her  lifetime,  and  at  her  death  to  her  children, 
Irvin  Gordon,  Irene  Gordon,  Jennie  Gordon,  "Webster  Gordon 
and  James  Gordon,  the  two  last  named  being  the  plaintiffs 
in  this  action.  An  inventory  of  all  the  real  and  personal 
estate  of  said  George  W.  Gordon  was  made  by  the  executors, 
Ann  Eliza  Gordon  and  James  M.  Gordon,  but  there  was  no 
mention  in  said  inventorj'  of  any  interest  of  the  testator  in 
said  coal  mine,  nor  was  there  any  evidence  that  said  George 
W.  Gordon  ever  used  or  claimed  any  interest  therein. 

The  land  upon  which  the  coal  mine  in  question  is  situated 
was  conveyed  by  Berkley  Estes  to  his  son  in  law,  William  A. 
Park,  by  deed  executed  June  1,  1868,  which  deed  contained 
Eo  reservation  as  to  the  said  coal  mine.  William  A.  Park 
died  on  May  20,  1874,  leaving  a  widow,  a  daughter  and  an 
infant  son,  the  latter  being  Allen  Park,  defendant  in  this  suit. 
By  his  last  will  and  testament,  William  A.  Park  gave  this 
land  to  his  widow,  during  her  lifetime,  and  to  his  children 
at  her  death.  His  widow  died  in  1875,  and  his  daughter  died 
intestate  a  few  years  later,  never  having  married.  Defend- 
ant Allen  Park,  being  a  child  three  years  old  at  the  time  of 
his  mother's  death,  was  taken  to  the  home  of  his  uncle,  William 
B.  Estes.  Mr.  Estes  qualified  as  executor  of  the  estate  of 
William  A.  Park,  deceased,  and  also  qualified  as  guardian  and 
curator  of  defendant  Allen  Park,  and  acted  as  such  guardian 
and  curator  until  February,  1894.  On  December  27,  1893. 
defendant  Allen  Park  became  of  age,  having  married  a  short 
time  prior  thereto,  and  moved  to  this  land,  living  thereon  till 
^larch  16,  1901,  when  he  sold  it  to  Sarah  E.  Hayes.  Mrs. 
Hayes  and  her  husband  had  this  mine  worked  till  they  sold 
the  place  to  defendant  George  Melloway,  on  February  2,  1903. 
The  next  day  Melloway  conveyed  the  land  back  to  Allen  Park. 
In  neither  ^*^  of  the  deeds  of  conveyance  was  there  mention 
of  any  reservation  as  to  the  said  coal  mine.  On  the  day  of 
the  last-named  conveyance  defendant  Park  executed  a  min- 
ing lease  to  said  Melloway  authorizing  him  to  mine  on  said 
land. 

It  would  appear  from  the  evidence  that  the  coal  mine  in 
question  bad  been  worked  only  at  intervals.  Shortly  prior 
to  the  Civil  War  George  W.  Gordon,  plaintiffs'  father,  and 
John  B.  Gordon,  the  owner  of  the  other  half -interest  in  the 
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coal,  did  some  mining  on  the  land,  and  no  further  work  was 
done  until  after  1868',  when  William  A.  Park,  the  purchaser 
of  the  land,  and  one  C.  H.  Gordon,  a  son  of  John  B.  Gordon, 
operated  the  mine  for  two  or  three  years.  After  the  death  of 
William  A.  Park,  no  mining  appears  to  have  been  done  un- 
til 1878,  when  William  B.  Estes,  defendant  Allen's  curator, 
rented  the  mine  and  collected  some  eight  dollars  royalty  on  the 
coal  mined. 

During  the  years  1889,  1890  and  1891  there  was  consider- 
able mining  done  on  the  land,  the  royalty  collected  by  cura- 
tor Estes  amounting  to  about  fifty  dollars  each  year.  There 
was  no  evidence  that  any  more  mining  was  done  until  1901. 
when  the  mines  were  worked  by  Hayes,  and  the  work  was 
then  discontinued  until  about  a  year  before  the  institution  of 
this  suit. 

*  The  evidence  showed  that  the  land  on  which  the  coal  mine 
in  question  is  situated  was  fenced  in  by  William  A.  Park,  and 
that  the  fence  was  maintained  by  curator  Estes,  by  defendant 
Park  and  by  Mrs.  Hayes  respectively ;  that  during  all  the  time 
William  B.  Estes  acted  as  curator  for  defendant  Park  he 
claimed  the  coal  mine  as  the  property  of  his  ward,  and  had 
the  same  worked  at  intervals,  as  stated.  No  demand  was  ever 
raade  by  either  one  of  the  plaintiffs  for  possession  of  said 
coal  mine,  and  no  objection  was  ever  made  by  either  of  them 
to  the  possession  of  same  by  the  defendants  until  the  filing 
of  this  suit. 

*^*  At  the  close  of  the  evidence  the  plaintiffs  asked  the 
court  to  instruct  the  jury  that,  under  the  pleadings  and  the 
evidence,  their  verdict  must  be  for  the  plaintiffs  for  the  pos- 
session of  two-tenths  of  all  the  coal  under  the  surface  of  the 
land  described  in  plaintiffs'  petition,  which  the  court  refused 
to  do,  and  plaintiffs  duly  excepted. 

The  court,  then,  at  the  instance  of  plaintiffs,  and  over  the 
objection  and  exception  of  defendants,  instructed  the  jury  as 
follows : 

"1.  The  court  instructs  the  jury  as  plaintiffs  and  defend- 
ant Allen  Park  claim  title  from  and  through  Berkley  Estes, 
deceased,  to  all  the  coal  under  the  surface  of  the  land  de- 
scribed in  plaintiff's'  petition,  it  was  sufficient  for  plaintiffs  to 
show  a  derivative  title  from  him  to  said  coal,  without  prov- 
ing his  title  further  back, 

"2.  The  court  instructs  the  jury  that  plaintiffs  have  proved 
a  perfect  paper  title  to  two-tenths  of  all  the  coal  under  the 
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surface  of  the  land  described  in  plaintiffs'  petition,  to  wit,  all 
that  part  of  the  east  half  of  the  southwest  quarter  of  section 
16,  township  48,  and  range  12,  in  Boone  county,  Missouri, 
north  of  the  Columbia  and  Cedar  Creek  Gravel  Road,  back  to 
Berkley  Estes,  deceased,  and  your  finding  and  verdict  must 
be  for  the  plaintiffs  for  the  undivided  two-tenths  of  said  coal, 
unless  the  jury  believe  from  the  evidence  that  defendants,  or 
one  of  them,  had  had  such  possession  of  said  coal  as  is  here- 
inafter explained  in  the  instructions  given  for  plaintiff. 

'^3.  The  court  instructs  the  jury  before  they  can  find  for 
the  defendants,  or  either  of  them,  on  account  of  having  pos- 
session of  the  said  coal  they  must  believe  from  the  evidence 
that  defendants,  or  one  of  them,  or  those  under  whom  he  or 
they  claim  title  to  said  coal,  has  had  the  actual,  exclusive,  con- 
tinued, peaceable  and  hostile  possession  of  said  coal  for  ten  or 
more  consecutive  years  prior  to  the  institution  of  this  suit. 

246  <<4  rpjjg  court  iustructs  the  jury  that  the  actual,  ex- 
clusive, continued,  peaceable  and  hostile  possession  of  the  sur- 
face of  the  land  by  the  defendants,  or  either  of  them,  de- 
scribed in  the  foregoing  instructions,  will  not  carry  with  it 
the  possession  of  the  coal  under  the  surface  of  said  land,  and 
you  should  not  find  for  the  defendants,  or  either  of  them,  on 
that  account." 

The  court,  at  the  request  of  defendants,  and  over  the  objec- 
tion and  exception  of  plaintiffs,  gave  the  following  instruc- 
tions: 

"1.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant Park  and  those  under  whom  he  claims  ownership  and  title 
have  been  in  the  peaceable,  open,  notorious,  adverse,  continued 
and  exclusive  possession  of  the  property  here  in  controversy, 
claiming  said  property  for  more  than  ten  years  prior  to  the 
institution  of  this  suit,  the  verdict  and  judgment  must  be  for 
the  defendants. 

"2.  If  the  jury  believes  from  the  evidence  that  the  de- 
fendants, and  those  under  whom  they  claim  title,  have  been 
constantly  in  the  open,  notorious,  adverse,  exclusive  and  con- 
tinued possession  of  the  property  described  in  the  petition,  for 
the  period  of  ten  years  prior  to  the  institution  of  this  suit, 
and  that  the  defendants  and  those  under  whom  they  claim  title 
have  continually  claimed  to  be  the  owners  of  said  land  during 
said  ten  years,  then  the  jury  must  find  for  the  defendants." 

The  answer  was  a  general  denial  and  a  plea  of  the  statute 
of  limitations,  and  there  being  some  evidence  tending  to  show 
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that  the  defendants,  and  those  under  whom  they  claim  title 
to  the  coal  had  been  in  the  adverse  possession  thereof  for 
more  than  ten  consecutive  years  before  the  commencement  of 
the  suit,  the  court,  therefore,  did  not  err  in  refusing  to  take 
the  case  from  the  jury:  Benton  v.  Klein,  42  Mo.  97;  Owens 
V.  Rector,  44  Mo.  389. 

When  Berkley  Estes,  on  the  26th  of  February,  24c  i859, 
conveyed  an  undivided  one-half  of  the  coal  mine  in  question 
,  (having  theretofore  conveyed  the  other  half  to  John  B. 
Gordon),  that  operated  as  a  severance,  by  grant,  of  the  coal 
from  the  land  overlying  it,  and,  thereafter,  the  mere  posses- 
sion of  the  surface  did  not  carry  with  it  or  extend  such  pos- 
session to  the  coal:  CaldweU  v.  Copeland,  37  Pa.  427,  78  Am, 
Dec.  426;  Armstrong  v.  Caldwell,  53  Pa.  284;  Catlin  Coal 
Co.  V.  Lloyd,  176  111.  275,  52  N.  E.  144;  AYiUiams  v.  Gibson, 
54  Ala.  228,  5  Am.  St.  Rep.  368,  4  South.  350 ;  Manning  v. 
Kansas  etc.  Coal  Co.,  181  Mo.  359,  81  S.  W.  140.  So  that, 
as  the  paper  title  to  the  coal  sued  for  was  in  plaintiffs,  they 
were  entitled  to  recover,  unless  the  defendants  and  those  un- 
der whom  they  claim  title  had  been  in  the  actual,  open,  notori- 
ous, exclusive,  adverse  and  hostile  possession  of  the  coal 
mine  as  such,  independent  of  the  possession  of  the  surface,  for 
more  than  ten  years  before  the  institution  of  this  suit.  *  *  The 
surface  owner  setting  up  the  statute  must  establish  a  posses- 
sion of  the  mine,  as  such,  independfcntly  of  his  possession  of 
the  surface.  Such  a  possession  must  be  actual,  notorious,  ex- 
clusive, continuous,  peaceable,  and  hostile  for  the  statutory 
period.  And  in  these  respects  the  surface  owner  is  in  no  bet- 
ter position  than  a  stranger Actual  possession  is  taken 

by  the  opening  of  mines  and  carrying  on  of  mining  operations. 
That  possession  is  continuous  if  the  operations  are  continuous, 
or  are  carried  on  continuously  at  such  seasons  as  the  nature 
of  the  business  and  the  customs  of  the  country  permit  or  re- 
quire a  cessation  of  operations  in  accordance  with  the  custom 
of  the  neighborhood,  or  from  necessity  occasioned  by  some 
natural  agency,  would  not  be  an  interruption  of  the  possession. 
But  there  must  be  something  evidencing  possession  in  the  in- 
terval which  connects  the  operations  when  resumed  with  those 
which  have  gone  before,  and  to  distinguish  such  possession 
from  a  series  of  repeated  acts  of  trespass":  Barringer  and 
Adams  on  the  Law  of  Mines  and  Mining,  p.  569.  In  the  same 
^•^  work,  on  page  568,  it  is  said:  "In  some  states  and  terri- 
"tories  special  limitations  have  been  imposed  by  statutes  for 
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the  recovery  of  mining  property,  but  in  the  absence  of  such 
limitations  such  suits  are  governed  by  the  general  statutes 
relating  to  actions  for  the  recovery  of  real  estate":  Catlin 
Coal  Co.  V.  Lloyd,  176  111.  275,  52  N.  E.  144. 

In  this  state  actions  of  this  character  are  barred  in  ten 
years  (Rev.  Stats.  1899,  sec,  4262),  when  the  possession  has 
been  actual,  adverse,  open,  hostile,  exclusive  and  continuous; 
and,  within  the  meaning  of  this  statute,  coal  in  place  is  land 
when  severed  by  grant  from  the  surface,  as  in  this  case.  But, 
ill  the  case  at  bar  the  possession  by  defendants  and  those  un- 
der whom  they  claim  does  not  appear  to  have  been  continu- 
ous for  the  period  of  ten  successive  years  at  any  one  time. 
Some  time  between  his  purchase  of  the  land,  in  1868,  and  his 
death,  in  1874,  defendant's  father,  William  A.  Park,  and  C. 
H.  Gordon,  a  son  of  the  owner  of  a  half-interest  in  the  mine, 
operated  it  together  for  two  or  three  years,  after  which  it  was 
not  operated  until  1878,  when  one  Johnson,  a  tenant  on  the 
farm,  got  out  a  smaU  quantity  of  coal,  upon  which  he  paid 
defendant  Park's  curator  a  royalty  of  about  seven  dollars. 
Then,  after  a  lapse  of  several  years,  the  mine  was  operated 
during  the  part  of  the  years  1889,  1890  and  1891.  So  that, 
according  to  the  evidence,  there  were  several  breaks  in  the 
continuity  of  possession,  and  at  no  time  from  the  time  William 
A.  Park  and  C.  H.  Gordon  began  operating  the  mine,  be- 
tween 1868  and  1874,  waS  there  ten  successive  years  of  actual, 
adverse,  open,  hostile,  exclusive  and  continuous  possession  of 
the  mine  by  defendants  and  those  under  whom  they  claim,  be- 
.  fore  the  commencement  of  this  suit :  Brown  v.  Hartford,  173 
Mo.  183,  73  S.  W.  140.  It  is  true,  as  claimed  by  defendants, 
that  the  evidence  fails  to  show  any  claim  or  acts  of  ownership 
on  the  part  of  the  plaintiffs  to  the  coal ;  but  they  owned  the 
legal  title  and  could  not  have  made  it  any  stronger  by  ex- 
ercising ^^^  ownership  over  the  coal;  and  in  order  to  devest 
them  of  their  title  by  adverse  possession,  such  possession  must 
have  been  continuous  and  adverse  for  the  requisite  number 
of  years.  It  was  not  necessary,  however,  in  order  to  give  de- 
fendants the  benefit  of  the  statute  of  limitations,  that  work 
in  the  mine  should  have  been  done  every  day,  or  that  such 
work  by  defendants  should  have  been  done  within  view  of  the 
public.  "All  the  authorities  agree  that  the  acts  of  posses- 
sion must  be  visible  and  continuous  for  the  requisite  period 
in  order  to  create  the  bar :  Sedgwick  and  Wait  on  Trial  of 
Title  to  Land,  sees.  735,  737.    It  is  not  required  that  an  act 
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of  ownership  should  be  done  every  day  or  month  or  at  any 
definite  Intervals,  but  they  should  be  of  such  frequency  and 
character  as  would  at  all  times  apprise  the  owner  'that  his 
seisin  was  interrupted  and  that  his  title  may  be  endan- 
gered' ":  Goltermann  v.  Schiermeyer,  125  Mo.  291,  302,  28  S. 
W.  616.  To  prevent  a  break  in  the  possession  of  those  claim- 
ing possession  of  the  mine,  they  should  have  continued  to  ex- 
ercise acts  of  possession  and  ownership  over  it,  as  by  keeping 
off  trespassers,  giving  permission  to  persons  to  take  coal  there- 
from, paying  taxes  thereon,  mining  the  coal  when  practicable 
or  advantageous,  or  leasing  the  mine  to  others,  from  all  of 
which  plaintiffs  must  have  known  or  inferred  that  defend- 
ants were  claiming  the  coal  as  their  own. 

Defendants'  instructions  are  erroneous  and  misleading,  in 
that  they  told  the  jury  that  the  defense  of  adverse  possession 
was  sustained  if  the  defendants  had  ten  years'  adverse  pos- 
session of  the  property  described  in  the  petition,  "and  con- 
tinually claimed  to  be  t^e  owners  of  said  land,"  when  the 
ownership  or  possession  of  the  land  was  not  in  question. 

Defendants  contend  that  there  was  no  proof  that  the  widow 
of  George  W.  Gordon  was  dead,  or  if  dead,  when  she  died, 
and  that  as  she  had  a  life  estate  in  the  *^^  coal,  the  plaintiffs 
could  not  sue  for  possession  thereof  until  after  her  death. 
But  the  case  was  tried  upon  the  theory  that  Mrs.  Gordon  was 
dead  at  the  time  of  the  institution  of  the  suit,  and  must  be 
heard  upon  the  same  theory  here:  "Walker  v.  Owen,  79  Mo. 
563 ;  Benne.  v.  Miller,  149  Mo.  228,  50  S.  W.  824 ;  Farrar  v. 
Midland  E.  R.  R.  Co.,  162  Mo.  469,  63  S.  W.  115. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 
cause  remanded,  to  be  tried  in  accordance  with  this  opinion. 

All  concur. 


The  Title  to  a  Mine  Which  has  been  Severed  from  the  Surface  may 
be  acquired  by  adverse  possession,  but  this  can  take  place  only 
when  the  possession  is  actual,  continuous,  open,  notorious  and  hos- 
tile:  Gill  V.  Fletcher,  74  Ohio  St.  295,  113  Am.  St.  Rep.  963. 

If  the  Title  to  the  Surface  of  Land  has  been  Severed  from  the  title 
to  mineral  underneath  in  place,  possession  of  the  surface  for  the 
statutory  period  of  limitation  does  not  convey  title  to  the  minerals: 
Catlin  Coal  Co.  v.  Lloyd,  180  111.  398,  72  Am.  St.  Bep,  216j-Hou8er 
v.  Christian,  108  Ga.  469,  95  Am.  St.  Eep.  73. 
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CITY  OF  ST;  LOUIS  v.  G.  H.  WRIGHT  CONTRACTING 

COMPANY. 

[202  Mo.  451,  101  S.  W.  6.] 

CONTRACTS  for  Benefit  of  Third  Person — ^Right  to  Sue  on, — 
A  city,  as  the  trustee  of  an  express  trust,  cannot,  unless  especially 
authorized  by  its  contract  for  the  improvement  of  a  street,  maintain 
a  suit  for  the  use  and  benefit  of  abutting  owners  on  the  street, 
against  the  contractor  and  bis  bondsmen  for  damages  to  such 
property  owners,  caused  by  a  breach  of  the  contract,     (p.  812.) 

CONTRACTS  for  the  Benefit  of  Third  Persons — Parties — Right 
to  Sue  on. — If  the  third  party  is  not  named  in  a  contract  made 
by  a  city  to  improve  a  street  for  the  use  of  such  third  party,  the 
latter  is  the  public,  and  not  the  abutting  property  owners,  who 
are  assessed  to  pay  the  cost  of  the  improvement,  and  such  a  contract 
does  not  authorize  the  city  to  sue,  for  the  use  and  benefit  of  such 
owners,  for  a  breach  thereof  by  the  contractor,     (p.  814.) 

CONTRACTS  for  Benefit  of  Third  Persons — Right  to  Sue 
When  Third  Parties  Named. — If  a  bond  given  in  connection  with  s 
contract  made  by  a  city  for  the  improvement  of  a  street  provides 
that  the  contractor  shall  faithfully  and  properly  perform  the  con- 
tract, and  that  the  bond  may  be  sued  on  at  the  instance  of  any 
materialman,  laboring  man  or  mechanic,  in  the  name  of  the  city,  to 
bis  use,  for  any  breach  thereof,  the  city  can  sue  for  the  use  of  such 
parties  only  as  are  named  in  the  bond,  and  it  has  no  power  to 
sue  for  the  use  of  the  abutting  owners  on  the  street  to  be  improved 
for  a  breach  of  such  contract,     (p.  817.) 

CONTRACTS  for  Benefit  of  Third  Persons — Power  of  City  to 
Make. — A  city  has  no  intrinsic  power  to  make  a  contract  authorizing 
it  to  maintain  a  suit  for  the  use  and  benefit  of  abutting  property 
owners  against  a  contractor  and  his  bondsmen  for  a  failure  to  per- 
form a  contract,  made  by  the  city  for  the  improvement  of  the  street, 
(p.  818.) 

MUNICIPAL  CORPORATIONS  —  Street  Improvements  —  In- 
tended Benefits. — Whatever  benefit  may  accrue  to  abutting  property 
owners  as  the  result  of  a  street  improvement  is  purely  an  incident 
of  the  improvement,  and  not  an  object  intentionally  sought  to  be 
obtained  by  the  contract  made  by  the  city  for  such  improvement. 
The  city  owes  no  duty  to  the  property  owner  to  increase  the  value 
of  his  property,  and  if  that  is  done,  it  is  an  incidental  result  of  the 
contract.     (p.*820.) 

CONTRACT  for  Benefit  of  Third  Persons — City  as  Agent  for 
Property  Owners. — Although  a  city  in  making  a  contract  for  street 
improvement  is  required  to  let  it  to  the  lowest  bidder,  this  does  not 
constitute  it  the  agent  of  the  abutting  property  owners,  so  as  to  en- 
title it  to  sue  for  their  use  for  damages  to  them  arising  from  a 
breach  of  the  contract,     (p.  820.) 

CONTRACT  for  Benefit  of  Third  Persons — Right  to  Recover. — 
Third  persons  to  recover  upon  a  contract  entered  into  for  their 
benefit  must  have  either  adopted  the  contract  or  complied  with  its 
provisions  relating  to  them,  or  the  debt  or  duty  owing  to  such 
third  party  must  have  passed  to  or  vested  in  the  obligee  of  the 
..contract  before  suit  is  brought,     (pp.  820,  821.) 


i 
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Seddon  &  Holland  and  F.  C.  Sharp,  for  the  appellants. 
C.  W.  Bates  and  B,  H.  Charles,  for  the  respondent. 

458  WOODSON,  J.  The  eity  of  St.  Louis,  ag  trustee  of  an 
express  trust,  instituted  this  suit  in  the  circuit  court  of  that 
city  against  respondents,  based  upon  twelve  distinct  bonds, 
each  declared  upon  in  a  separate  count  of  the  petition,  and 
each  involving  questions  identical  in  principle.  We  will, 
therefore,  notice  only  one  count,  and  what  is  said  regarding 
that  one  will  apply  equally  well  to  the  other  eleven.  The  facts 
of  the  case  are  substantially  as  follows: 

The  city  of  St.  Louis  on  May  18,  1900,  entered  into  a  writ- 
ten contract  with  defendant,  G.  H.  Wright  Contracting  Com- 
pany, whereby  the  latter  undertook  to  grade  and  pave  some 
streets  and  alleys  in  said  city,  according  to  certain  plans  and 
specifications  on  file  in  the  office  of  the  board  of  public  im- 
provements, for  a  price  therein  stated,  and  to  be  paid  for  by 
special  tax  bills,  to  be  issued  by  the  city  against  the  lots  ad- 
joining the  improvements,  as  provided  for  in  the  city  charter. 
The  contract  provided  that  if  the  contracting  party  abandoned 
the  work  or  otherwise  defaulted,  the  city  should  have  the 
right  to  cancel  the  contract  and  relet  the  work. 

The  City  Trust,  Safe  Deposit  and  Surety  Company  of  Phila- 
•delphia  executed  the  bond  as  surety  and  bound  itself  in  a 
fixed  penalty,  conditioned  that  the  contracting  company  should 
faithfully  and  properly  perform  the  contract  according  to  all 
the  terms  thereof,  and  should,  as  soon  as  the  work  was  com- 
pleted, pay  to  the  proper  parties  all  amounts  due  for  mate- 
rials and  labor  used  and  employed  in  the  performance  of  the 
contract. 

The  language  of  the  bond  is  as  follows:  "In  the  event  the 
said  G.  H.  Wright  Contracting  Company  shall  faithfully  and 
properly  perform  the  ^''®  foregoing  contract  according  to  all 
the  terms  thereof,  and  shall,  as  soon  as  the  work  contemplated 
by  contract  is  completed,  pay  to  the  proper  parties  all  amounts 
due  for  materials  and  labor  used  and  employed  in  the  per- 
formance thereof,  then  this  obligation  to  be  void,  otherwise 
in  full  force  and  effect,  and  the  same  may  be  sued  on  at 
the  instance  of  any  materialnian,  laboring  man  or  mechanic 
in  the  name  of  the  city  of  St.  Louis,  to  the  use  of  such  ma- 
terialman, laboring  man  or  mechanic  for  any  breach  of  the 
condition  thereof." 
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The  contracting  company  refused  to  do  any  work  whatever 
under  the  contract,  whereupon  the  city  relet  the  contract  to 
J.  E.  Perkinson  for  the  said  improvements,  at  an  advanced 
price  of  six  thousand  five  hundred  dollars.  Perkinson  made 
the  improvements  according  to  the  second  contract,  and  the 
city  issued  special  tax  bills  against  the  adjoining  lots  and 
delivered  them  to  him  in  full  payment  for  said  improvements. 
Each  tax  bill,  of  course,  bore  its  proportional  part  of  the 
six  thousand  five  hundred  dollars,  the  increased  cost  of  the 
improvements. 

The  cause  was  referred  to  a  referee,  and  he  found  for  the 
city,  and  recommended  a  judgment  against  appellants  for 
the  said  six  thousand  five  hundred  dollars.  Upon  the  incom- 
ing of  the  report  appellants  filed  exceptions  thereto,  which 
were  overruled,  and  thereupon  they  filed  their  motion  for  a 
new  trial  and  in  arrest,  both  of  which  being  overruled  by 
the  court,  they  duly  appealed  the  cause  to  this  court. 

1.  The  questions  involved  in  this  case  are,  whether  or  not 
the  city  of  St.  Louis,  under  the  contracts  and  bonds  men- 
tioned, is  a  trustee  of  an  express  trust,  for  the  use  and  benefit 
of  the  property  owners  of  the  adjoining  lots  to  the  streets 
and  alleys  proposed  to  be  improved  by  the  city,  and  whether 
or  not  the  city,  by  authority  of  and  in  pursuance  of  said 
contracts  and  bonds,  can  sue  for  and  recover  the  damages 
they  sustained  ^****  for  their  use  and  benefit,  caused  by 
breaches  thereof. 

Exhaustive  research  by  court  and  counsel  has  failed  to 
discover  where  these  exact  questions  have  ever  been  pre- 
sented to  any  court  in  this  state  or  elsewhere.  The  ques- 
tions seem  to  be  of  first  impression  in  this  country,  and  will, 
on  that  account,  have  to  be  approached  and  disposed  of  upon 
principle,  and  not  from  precedent. 

The  general  rule  that  third  parties  cannot  maintain  an 
action  for  damages  resulting  from  a  breach  of  contract  by 
one  of  the  parties  thereto  is  well  grounded  in  the  jurispru- 
dence of  this  state:  Roddy  v.  Missouri  Pac.  R.  R.  Co.,  104 
Mo.  234,  24  Am.  St.  Rep.  333,  15  S.  W.  1112,  12  L.  R.  A.  746, 
and  cases  cited. 

The  reason  for  this  rule  is  apparent.  There  is  no  privity 
of  contract  nor  contractual  relations  existing  between  the 
obligee  of  the  contract  and  the  third  parties.  As  such  obligee 
he  is  a  stranger  to  the  others  and  owes  them  no  duty;  and 
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in  the  absence  of  duty  there  can  be  no  obligation:  National 
Sav.  Bank  v.  Ward,  100  U.  S.  195,  25  L.  ed.  621. 

As  stated  by  this  court,  speaking  through  Judge  Macfar- 
lane,  in  the  case  of  Roddy  v.  Missouri  Pac.  R.  R.  Co.,  104 
Mo.  234,  24  Am.  St.  Rep.  333,  15  S.  W.  1112,  12  L.  R.  A. 
746:  "To  hold  that  such  actions  could  be  maintained  would 
not  only  lead  to  endless  complications,  in  following  out  cause 
and  effect,  but  would  restrict  and  embarrass  the  right  to 
make  contracts  by  burdening  them  with  obligations  and  lia- 
bilities to  others,  which  parties  would  not  voluntarily  assume." 

The  above  rule,  like  most  other  principles  of  law,  has  its 
well-founded  limitations  and  exceptions;  and  one  of  those 
exceptions  is,  that  a  contract  between  two  parties  based  upon 
a  valid  consideration  may  be  enforced  by  third  parties  when 
entered  into  for  their  benefit,  and  that  is  true  though  such 
parties  are  not  named  in  the  contract  nor  are  privy  to  the 
consideration. 

It  is  sufficient,  in  order  to  create  the  necessary  '*®*  privity, 
that  the  obligee  owe  to  the  parties  to  be  benefited  some  obli- 
gation or  duty,  legal  or  equitable,  which  would  give  them  a 
just  claim :  St.  Louis  v.  Von  Phul,  133  Mo.  561,  54  Am.  St. 
Rep.  695,  34  S.  W.  843;  Ellis  v.  Harrison,  104  Mo.  270,  16 
S.  W.  198. 

2.  The  city  to  maintain  this  suit  proceeds  upon  the  theory 
that  the  contract  entered  into  between  it  and  the  appellants, 
v/hereby  they  obligate  themselves  to  pave  the  streets  and 
alleys  mentioned,  was  based  upon  a  valfd  consideration,  and 
was  made  by  it  for  the  benefit  of  the  adjoining  property  own- 
ers; that  is  to  say,  in  contemplation  of  law,  street  improve- 
ments are  beneficial  to  the  adjoining  lots  which  inures  to 
the  owners  by  virtue  of  their  ownership.  In  other  words, 
the  city  not  only  acts  for  itself  in  the  matter  of  street  im- 
provements, but  also  as  the  legally  constituted  agent  of  the 
property  owners,  and  in  that  respect  the  contract  partakes  of 
a  dual  nature — first,  for  the  benefit  of  the  public  at  large; 
and,  second,  for  the  benefit  of  the  property  owners. 

There  is  a  broad  distinction  between  the  principle  involved 
where  a  contract  is  entered  into  between  two  parties  for 
their  own  use  and  benefit,  and  where  they  make  a  similar 
contract  for  the  benefit  of  a  third  party.  A  breach  of  the 
first  would  create  no  cause  of  action  in  favor  of  a  third  party, 
even  though  he  was  thereby  deprived  of  large  benefits  which 
would  have  fiown  to  him  had  the  contract  been  performed; 
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while  in  the  latter  case  the  breach  would  create  a  cause  of 
action  in  his  favor,  even  though  the  benefits  he  would  have 
received  from  its  performance  might  have  been  insignificant 
as  compared  to  those  he  was  deprived  of  by  the  breach  of  the 
former.  This  proposition  is  fully  supported  by  the  author- 
ities cited  in  paragraph  1  of  this  opinion. 

From  what  has  thus  been  stated,  it  can  be  seen  that  the 
character  and  value  of  the  benefits  and  their  loss  or  reception 
have  no  weight  whatever  in  determining  the  question  as  to 
whether  or  not  the  contract  was  made  '***^  for  the  benefit  of 
third  parties,  who  in  this  case  are  the  property  owners.  So 
the  primary  question  involved  in  all  of  this  class  of  cases, 
where  the  third  parties  are  not  named  or  designated,  is  one 
of  intention.  And  as  this  contract  is  in  writing,  that  inten- 
tion must  be  gathered  from  the  writings.  In  order  to  do 
that  we  have  the  right  to  consider  the  character  of  the  par- 
ties to  the  contract,  and  the  facts  and  circumstances  surround- 
ing them  at  the  time  of  its  execution.  With  that  rule  of  con- 
struction in  mind,  we  find  a  municipality,  with  only  statu- 
tory powers,  exercising  governmental  functions,  as  a  sub- 
division of  the  state,  entering  into  a  contract  to  improve  its 
streets  and  highways.  If  we  ask  ourselves  the  question,  for 
whose  benefit  was  the  contract  made,  the  answer  naturally 
comes  back,  for  the  use  and  benefit  of  the  public,  because  the 
improvement  of  the  street,  which  belongs  to  the  public,  was 
the  object  sought  to  be  obtained.  On  no  other  principle  would 
the  city  have  the  right  to  tax  her  citizens  for  such  improve- 
ments. It  is  powerless  to  raise  funds  by  taxation  for  the  con- 
struction of  private  ways. 

Having  disposed  of  the  public  branch  of  the  question,  we 
now  come  to  the  consideration  of  the  branch  which  it  is  con- 
tended was  intended  for  the  benefit  of  the  property  owners. 

Under  our  form  of  government  street  improvements  can 
be  paid  for  in  two  ways — first,  by  general  taxation,  where  the 
entire  public  pays  the  cost,  in  which  case  the  property  owners, 
as  such,  have  no  concern;  and,  second,  by  special  taxation, 
where  the  cost  of  the  improvements  is  assessed  against  the 
adjoining  lots,  and  in  the  latter  case  the  public  is  not  inter- 
ested. But  in  both  cases  the  same  result  is  reached  by  two 
different  ways  or  means,  both  of  which  are  equally  beneficial 
to  the  traveling  public,  and  the  improvements,  when  com- 
pleted, under  either  mode  of  taxation,  are  just  as  beneficial 
to  the  adjoining  property  as  the  other.     That  being  true,  we 
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are  unable  to  see  how  the  city  is  '*®^  acting  for  the  individual 
property  owners  any  more  in  the  one  case  than  the  other.  In 
both  cases  the  contracts  for  construction  are  for  the  publi(y 
good,  and  both  are  equally  beneficial  to  the  adjacent  property 
owners,  and  it  is  equally  as  much  the  duty  of  the  city  to  guard 
the  interest  of  the  public  in  making  paving  contracts  to  be 
paid  for  out  of  the  public  revenues  as  when  the  cost  is  to  be 
assessed  against  the  lots.  Yet  we  do  not  suppose  that  it 
would  be  contended  that  each  and  every  individual  member  of 
the  public  would  have  a  cause  of  action  against  the  con- 
tractor for  a  breach  of  his  contract,  which  necessitated  a  re- 
letting of  the  improvements  at  a  much  higher  price  than  that 
stipulated  for  in  his  contract.  The  principle  involved  in  both: 
cases  is  identically  the  same. 

There  is  no  express  or  implied  authority  to  be  found  in  the- 
charter  of  the  city  of  St.  Louis  to  improve  streets  for  the- 
benefit  of  the  adjoining  lots,  or  for  the  benefit  of  their  own- 
ers, because  that  would  be  exercising  the  taxing  power  of  the 
city  for  private  purposes,  which  is  expressly  prohibited  by  the 
constitution:  Mo.  Const.  1875,  art.  10,  sec.  3. 

The  tax  is  imposed  for  public  purposes  in  the  payment  of 
street  improvements,  and  not  for  private  use.  As  an  incident 
only  to  the  public  improvement  the  adjoining  property  is 
benefited,  and  because  of  that  benefit  the  tax  is  assessed 
against  the  property  and  not  against  its  owners.  It  is  op- 
tional with  them  to  accept  or  reject  the  benefits  after  the 
work  is  completed. 

What  we  have  here  expressed  is  not  in  conflict  with  the 
views  stated  by  this  court  in  the  case  of  St.  Louis  v.  Von  Phul, 
133  Mo.  561,  54  Am.  St.  Rep.  695,  34  S.  W.  843.  That  case 
was  a  suit  brought  by  a  materialman  against  the  contractor 
and  his  bondsmen  for  materials  furnished  in  the  improve- 
ments of  a  street  in  the  city  of  St.  Louis.  The  bond  contained, 
among  others,  the  following  provision:  "And  shall,  as  soon  as 
the  work  contemplated  by  ^**'*  said  contract  is  completed,  pay 
to  the  proper  parties  all  amounts  due  for  material  and  labor 
used  and  employed  in  the  performance  thereof,  then  this 
obligation  to  be  void;  otherwise  of  full  force  and  effect,  and 
the  same  may  be  sued  on  at  the  instance  of  any  materialman, 
laboring  man,  or  mechanic,  in  the  name  of  the  city  of  St. 
Louis,  to  the  use  of  such  materialman,  laboring  man,  or  me- 
chanic, for  any  breach  of  the  condition  hereof." 
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This  court  held  that  the  plaintiff  could  recover  in  that 
case,  because  the  bond  expressly  provided  for  the  payment  of 
all  materials  furnished  the  contractor ;  and  distinguished  that 
case,  on  account  of  that  provision  in  the  bond,  from  the  case 
of  Kansas  City  v.  O'Connell,  99  Mo.  357,  12  S.  W.  791. 

The  latter  case  was  a  suit  against  O'Connell  and  his  bonds- 
men for  personal  injuries  received  by  the  alleged  negligence 
of  O'Connell  while  building  a  sewer.  The  bond  in  that  case 
contained  this  provision:  "It  is  further  distinctlj'^  agreed 
that  the  said  party  of  the  first  part  shall  be  responsible  for 
all  unlawful  damages  to  pei"sons  or  property,  from  negli- 
gence, or  carelessness,  in  doing  said  work,  or  in  not  using 
proper  precaution  in  doing  said  work,  ....  and  shall  in- 
demnify the  city  of  Kansas  against  all  losses  or  claim  for 
damages,  on  account  of  such  neglect,  or  carelessness,  .... 
and  to  pay  all  laborers  employed  on  said  work. ' ' 

In  passing  upon  that  case,  this  court  said:  "Aside  from  the 
covenants  as  to  laborers,  the  object  and  purpose  of  the  bond 
Ls  to  secure  a  performance  of  the  work  according  to  the  terms 
of  the  contract,  and  to  protect,  and  save  harmless,  the  city 
from  damages  occasioned  by  the  negligent  acts  of  the  con- 
tractor and  his  servants.  In  these  respects,  it  is  not  an  agree- 
ment with  the  city  for  the  benefit  of  third  persons,  but  for  the 

protection  and  benefit  of  the  city This  bond  must  be 

construed  as  a  whole,  and  when  this  is  done,  ^®*  aside  from 
the  covenant  to  pay  laborers,  it  is  simply  one  of  indemnity  to 
the  city." 

The  same  is  true  and  may  be  said  of  the  bond  in  this  case, 
as  there  is  no  material  difference  between  the  provisions  of 
the  two.  In  the  case  at  bar  the  provision  of  the  bond  is  as 
follows:  "In  the  event  the  said  G.  H.  Wright  Contracting 
Company  shall  faithfully  and  properly  perform  the  fore- 
going contract  according  to  all  the  terms  thereof,  and  shall, 
as  soon  as  the  work  contemplated  by  contract  is  completed, 
j)ay  to  the  proper  parties  all  amounts  due  for  materials  and 
labor  used  and  employed  in  the  performance  thereof;  then 
this  obligation  to  be  void;  otherwise  in  full  force  and  effect, 
and  the  same  may  be  sued  on  at  the  instance  of  any  material- 
man, laboring  man  or  mechanic,  in  the  name  of  the  city  of 
St.  Louis,  to  the  use  of  such  materialman,  laboring  man  or 
mechanic,  for  any  breach  of  the  condition  thereof." 

The  language  of  the  bond  clearly  states  what  was  the  inten- 
tion of  the  parties  thereto.     It  first  guarantees  that  G.  H. 
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Wright  Contracting  Company  would  faithfully  and  prop- 
erly perform  all  the  terms  of  the  contract,  and  hold  the  city 
harmless  for  all  damage  it  might  sustain  by  reason  of  the 
breach  thereof,  and  for  the  payment  of  all  sums  due  for  labor 
and  materials  performed  and  furnished  upon  the  worte. 

The  principle  of  expressio  unius  exclusio  alterius  applies 
with  great  clearness  to  the  facts  of  the  case.  The  bond  not 
only  named  the  third  parties  for  whose  benefit  it  was  given, 
but  it  went  further,  by  way  of  limitation,  and  stated  what 
third  parties  could  sue  thereon.  If  the  designation  of  the 
third  parties  who  could  sue  on  the  bond  did  not  amount  to 
the  limitation,  the  third  parties  for  whose  benefit  the  contract 
was  made,  then  why  name  them  at  all,  because  otherwise  not 
only  those  named  but  aU  others  could  maintain  a  suit  if 
respondent  is  correct  in  its  contention. 

'^^^  In  the  ease  of  Howsmon  v.  Trenton  Water  Co.,  119  Mo. 
304,  41  Am.  St.  Rep.  654,  24  S.  W.  784,  23  L.  R.  A.  146,  the 
water  company,  for  a  valid  consideration,  agreed  to  furnish 
the  town  and  its  citizens  good,  clear  and  wholesome  water 
in  sufficient  quantities  for  fire  and  other  purposes,  and  in  case 
the  company  failed  to  supply  sufficient  water  to  extinguish 
fires,  then  it  should  be  held  for  all  damages  occasioned  by 
such  failure. 

In  March,  1899,  Howsmon 's  house  was  burned  because  the 
Y/ater  company  failed  to  supply  sufficient  water  to  extin- 
guish the  fire.  He  sued  the  water  company  for  damages,  and 
alleged  the  breach  of  the  contract  with  the  city  of  Trenton 
as  the  cause  of  his  injury.  And  the  court,  in  passing  upon 
that  question,  used  the  following  language:  "It  is  not  every 
promise  made  by  one  to  another,  from  the  performance  of 
which  a  benefit  may  ensue  to  a  third  party,  which  gives  a 
right  of  action  to  such  third  person,  he  being  neither  privy 
to  the  contract  nor  to  the  consideration.  The  contract  must 
be  made  for  his  benefit,  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited";  citing  cases. 

And,  continuing,  the  court  said:  "In  other  words,  the  rule 
is  not  so  far  extended  as  to  give  to  the  third  person,  who  is 
only  indirectly  and  incidentally  benefited  by  the  contract,  a 

right  to  sue  uporf  it The  town  of  Trenton  had  power 

to  pass  ordinances  'to  prevent  and  extinguish  fires'  and,  as 
incident  thereto,  power  to  contract  for  a  supply  of  water  for 
that  purpose.     But  it  would  seem,  under  the  authorities  cited. 

Am.  St.  Rfcp.,  Vol.  119—52 
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that  plaintiff  cannot  maintain  this  action  for  cogent  reasons, 
which  may  be  put  in  several  ways : 

"1.  Although  it  was  within  the  power  of  the  town  by  con- 
tract to  supply  water  to  extinguish  fires,  it  did  not  owe  the 
duty  of  extinguishing  fires  to  plaintiff:  Heller  v.  Sedalia,  53 
Mo.  159,  14  Am.  Rep.  444.  Consequently,  the  case  is  not 
within  the  lines  of  adjudicated  cases  '**''  which  maintain  the 
exception  to  the  rule  that  suit  upon  a  contract  must  be 
brought  by  a  party  to  the  contract  in  cases  where  the  prom- 
isee owed  a  duty  to  the  third  party,  which  the  promisor 
undertook  to  perform. 

"2.  A  municipal  corporation,  in  making  contracts  for  its 
citizens,  acts  for  them  collectively,  and  for  all  of  them  in 
every  act,  and  the  relation  of  privity  is  not,  and  cannot  be, 
introduced  into  such  contracts  by  reason  of  taxpaying  or  the 
discharge  of  any  civil  duty  by  any  individual  citizen. 

"3.  The  benefits  to  be  conferred  upon  the  individual  citizen 
by  the  contract  are  incidental  to  the  contract,  the  primary 
object  of  which  is  the  benefit  of  all  the  citizens  in  their  cor- 
porate capacity. 

"4.  It  does  not  appear  that  it  was  made  for  the  benefit  of 
a  citizen  in  his  individual  capacity,  but  for  the  municipality,, 
and  in  the  absence  of  an  express  power  in  the  municipality  to 
make  contracts  for  the  indemnity  of  its  individual  citizens, 
should  be  so  construed. 

"5.  The  relation  that  the  contractor  sustained  to  the  town 
was  that  of  its  agent  or  servant  to  carry  out  the  obligations 
of  the  contract  upon  its  part  for  the  benefit  of  all  the  citizens ; 
for  the  enforcement  of  the  terms  thereof  the  citizens  must  look 
to  the  authorities  of  the  city,  and  cannot  individually  main- 
tain an  action  for  a  breach  of  the  contract. 

"6.  The  town  has  no  authority  to  make  a  contract  to  in- 
demnify a  citizen  for  the  loss  of  property,  ....  and  there- 
fore could  not  make  such  a  contract  that  would  be  binding 
upon  another." 

The  city  has  no  more  authority  in  this  case  to  make  a  con- 
tract to  benefit  the  adjacent  property  than  the  town  of  Tren- 
ton had  to  indemnify  a  citizen  for  the  loss  of  property,  caused 
by  fire.  The  fire  protection  in  the  one  case  may  be  as  bene- 
ficial to  the  property  owner  as  street  improvements  might  be 
to  him  in  this  case. 
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The  principle  of  law  announced  in  the  Trenton  ^^^^  case 
is  applicable  to  the  facts  of  the  case  at  bar,  and  is  decisive 
hereof. 

3.  The  respondent  seems  to  lay  great  stress  upon  its  con- 
tention that  the  city  is  the  legal  agent  of  the  property  owners 
while  performing  its  public  duties  in  the  improvement  of 
streets  of  the  city. 

Various  phases  of  that  question  have  often  been  before  the 
courts  of  this  country,  and  have  received  very  careful  and 
deliberate  consideration. 

All  of  the  well-considered  cases  start  out  by»the  assertion 
of  the  broad  proposition  that  the  contract  must  be  made  for 
the  benefit  of  the  third  parties,  as  its  object,  and  they  must  be 
the  parties  intended  to  be  benefited  thereby:  Simson  v.  Brown, 
68  N.  Y.  355 ;  Howsmon  v.  Trenton  Water  Co.,  119  Mo.  304, 
41  Am.  St.  Rep.  654,  24  S.  W.  784,  23  L.  R.  A.  146. 
_  That  being  true,  the  question  naturally  presents  itself.  For 
whose  benefit  was  the  contract  of  improvement  made  in  that 
case?  "We  attempt  to  answer  this  particular  phase  of  the 
question  involved  in  paragraph  2  of  this  opinion  by  citing 
the  constitution,  which  provides  that  all  taxation  shall  be  for 
public  purposes,  and  draw  the  conclusion  therefrom  that  the 
object  of  the  contract — the  street  improvement — was  for  the 
benefit  of  the  city  and  the  public  at  large,  because  it  was  to 
be  paid  for  by  taxation,  which  could  not  be  done  if  the  im- 
provements had  been  for  third  parties,  the  property  owners, 
who  were  not  parties  to  the  contract.  "We  believe  the  con- 
clusion there  reached  was  sound,  but  the  respondent  contends 
that  while  that  was  one  of  the  objects,  yet  there  was  another 
object  or  purpose  intended  to  be  accomplished  by  it;  and 
that  was  to  enhance  the  value  of  the  adjacent  property,  and 
thereby  create  or  establish  a  fund,  as  it  were,  upon  which  the 
assessment  could  be  levied  for  the  payment  of  the  tax  bills, 
otherwise  they  would  be  void,  their  validity  resting  exclusively 
upon  benefits.  That  is  true,  but  the  sole  intention  of  the  city 
in  creating  that  fund  was  to  provide  a  fund  out  of  which  the 
tax  bills  ^**®  could  be  paid,  and  in  one  breath  the  city  created 
the  fund,  and  in  the  next  it  assigned  it  to  the  contractor, 
and  thereby  prevented  it  from  passing  to  and  vesting  in  the 
property  owners  until  the  improvements  were  completed  ac- 
cording to  the  terms  of  the  contract,  and  not  then  until  they 
exercised  their  option  to  accept  the  benefits  so  created  and 
actually  paid  for  the  same,  and  neither  the  city  nor  anyone 


820  American  State  Reports,  Vol.  119.      [Missouri, 

else  could  exercise  that  option  for  them,  except  agents  of  their 
own  creation. 

A  personal  judgment  against  a  property  owner  for  street 
improvements  is  void,  and  any  statute  authorizing  such  a 
judgment  is  unconstitutional:  Neenan  v.  Smith,  50  Mo.  525; 
St.  Louis  V.  Allen,  53  Mo.  44;  Carlin  v.  Cavender,  56  Mo.  286; 
City  of  Louisiana  v.  Miller,  66  Mo.  467 ;  Thornton  v.  City  of 
Clinton,  148  Mo.  648,  50  S.  W.  295. 

So  it  seems  clear  to  us  that  whatever  benefits  may  accrue 
to  the  property  owners  as  a  result  of  street  improvements  are 
purely  incident  to  the  improvement,  and  not  an  object  inten- 
tionally sought  to  be  obtained  by  the  contract  which  was  made 
for  the  improvements.  Third  persons  who  are  only  collat- 
erally and  incidentally  benefited,  by  the  terms  of  a  contract 
have  no  cause  of  action  for  its  breach:  Howsmon  v.  Trenton 
Water  Co.,  119  Mo.  304,  41  Am.  St.  Rep.  654,  24  S.  W.  784, 
23  L.  R.  A.  146. 

The  courts  are  not  uniform  in  their  opinions  as  to  the  prin- 
ciple upon  which  this  class  of  actions  are  maintained.  Many 
of  them  base  their  opinion  upon  the  ground  that  the  obligee 
in  the  contract  owed  the  third  party  some  debt  or  duty, 
either  legal  or  equitable,  and  that  by  accepting  the  contract 
the  law  creates  a  privity  of  consideration  between  them  upon 
which  he  could  maintain  a  cause  of  action  for  its  breach: 
Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195. 

But  in  applying  that  principle  to  this  case,  we  are  con- 
fronted with  the  proposition  that  the  city  owed  no  duty  to  the 
property  owners  to  increase  the  value  of  '*'^**  the  property,  but 
was  merely  creating  a  fund  or  providing  a  means  out  of 
which  or  by  which  the  contemplated  improvements  could 
be  paid.  To  this  proposition  the  respondent  might  reply  that 
while  that  may  be  true,  yet  the  law  required  the  city  to  let 
the  contract  at  the  lowest  price  obtainable,  and  that  the  prop- 
erty owners  had  the  right  to  avail  themselves  of  that  price. 

In  answer  to  that  contention  it  may  be  said  that  in  all  the 
cases  where  third  parties  have  been  permitted  to  recover  upon 
a  contract  entered  into  for  their  benefit,  said  third  parties 
had  either  adopted  the  contract  or  complied  with  the  pro- 
visions thereof  relating  to  them,  or  the  debt  or  duty  which 
was  owing  to  the  third  party  had  passed  to  or  vested  in  the 
obligee  of  the  contract  before  the  suit  was  instituted.  We 
have  examined  many  cases  and  have  not  found  a  single  ex- 
ception to  that  rule. 
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The  property  owners  in  this  case  do  not  fall  under  that 
rule.  They  never  adopted  the  contract,  they  never  performed 
any  duty  imposed  upon  them  by  it,  nor  has  the  city  turned 
over  to  the  appellants  anything  of  value  it  owed  to  the  prop- 
erty owners  as  a  consideration  for  the  contract  between  it  and 
the  appellants. 

In  the  whole  procedure  for  street  improvements  there  is  not 
an  act  authorized  to  be  done  by  the  city  that  has  even  the 
color  of  agency  about  it  in  so  far  as  the  property  owners 
are  concerned,  except  that  it  shall  let  the  contract  for  the 
work  to  be  done  to  the  lowest  bidder.  But  when  the  whole 
scheme  of  the  procedure  is  investigated,  it  will  be  seen  the 
city  does  not  act  for,  nor  pretend  to  act  for,  the  property 
owners. 

The  owners  of  these  lots  were  not  parties  to  the  contract. 
The  proceedings  as  to  them  are  in  invitum,  and  their  property 
is  not  affected  until  it  is  brought  within  the  strict  meaning 
of  the  statute,  and  even  that  does  not  affect  the  owner  with- 
out he  voluntarily  accepts  the  benefit  and  pays  therefor: 
Thornton  v.  ""^  Clinton,  148  Mo.  648,  50  S.  W.  295;  Sweany 
V.  Kansas  City  R.  R.  Co.,  54  Mo.  App.  265. 

So  in  the  absence  of  an  ordinance  or  a  contract  expressly 
providing  therefor,  we  must  hold  that  the  defendants  are  not 
liable  under  the  bonds  sued  on  for  the  damages  claimed  to 
have  been  sustained  by  the  property  owners. 

4.  Both  parties  to  this  suit  have  presented  and  discussed 
in  their  briefs  several  other  points,  but  the  view  we  have 
taken  of  the  case  renders  it  unnecessary  for  us  to  discuss 
them  in  this  opinion. 

The  city  is  not  asking  for  damages  in  this  suit  in  its  own 
behalf. 

For  the  reasons  above  stated  the  judgment  of  the  circuit 
court  is  reversed. 

All  concur. 


The  Bight  of  a  Third  Person  to  Sue  on  a  Contract  made  for  his 
henefit  is  the  subject  of  a  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep. 
176.  It  has  been  aflirmed  that  under  a  contract  between  a  city  and 
a  water  company  by  which  the  latter  agrees  to  furnish  the  former 
water  sufficient  for  fire  and  private  purposes,  a  citizen  cannot  main- 
tain an  action  against  the  water  company  for  the  destruction  of 
his  property  through  its  failure  to  fulfill  its  contract  with  the  city: 
Bush  y.  Artesian  etc.  Water  Co.,  4  Idaho,  618,  95  Am.  St.  Bep.  161. 
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CHRISMAN  V.  LINDERMAN. 

[202  Mo.  605,  100  S.  W.  1090.] 

VENDOR  AND  PUBCHASEBr— Mistake— Dower.— If  the  pur- 
chaser at  an  administrator's  sale  obtains  the  fee  simple  title  to  the 
decedent's  homestead,  under  the  mistaken  belief  on  the  part  of  the 
administrator,  shared  in  by  the  purchaser  or  induced  by  his  fraud, 
that  it  is  subject  to  dower,  and  the  purchaser  does  not  pay  for  that, 
he  may  be  compelled  to  pay  the  value  of  the  dower  interest,     (p.  826.) 

DOWEB — Destruction  of. — Nothing  except  a  plain  mandate  of 
the  statute,  or  a  statutory  command,  deduced  by  necessary  implica- 
tions, will  suffice  to  set  aside  and  destroy  the  dower  right,     (p.  826.) 

DOWEE — Homesteads — Merger. — The  right  of  the  wife  to 
dower  does  not  merge  in  her  homestead,     (p.  826.) 

DOWEE — Homesteads — Construction  of  Statute. — A  statute  pro- 
viding that  no  dower  shall  be  asigned  to  the  widow  when  the  home- 
stead is  greater  than  one-third  of  the  real  estate  of  which  the  hus- 
band died  seised  does  not  destroy  the  dower  right.  It  continues  to 
exist  in  the  homestead,  but  the  widow's  "right  to  its  assignment  is  sus- 
pended during  the  existence  of  the  homestead  estate  entirely  overlap- 
Ving  it.     (p.  831.) 

DOWER — Homsteads — Remarriage. — Although  a  statute  may 
forbid  the  assignment  of  dower  when  the  homestead  is  greater  than 
one-third  of  the  decedent's  estate,  yet  when  the  widow  loses  her  home- 
stead by  marriage,  she  can  then  assert  her  claim  to  dower,     (p.  833.) 

DOWER — ^Homesteads — Remarriage — Sale  of  Dower  Right. — ^If 
a  widow  has  a  homestead  in  all  of  the  land  owned  by  her  husband 
at  the  time  of  his  death,  and  she  remarries,  thereby  losing  her  home- 
stead, her  dower  right  is  not  thereby  extinguished,  and  a  sale  by  th« 
administrator  of  such  land  to  pay  the  husband's  debts  does  not  con- 
vey to  the  purchaser  the  widow's  dower,     (pp.  834,  835.) 

N.  A.  Franklin,  for  the  appellants. 

Higbee  &  Mills,  for  the  respondent. 

**^  LAMM,  J.  Anthony  Wishon  departed  this  life  in  Put- 
nam county  in  1898,  leaving  behind  him  a  widow  (Thirsey), 
a  homestead  and  debts,  but  neither  will  nor  child.  The  public 
administrator  of  said  county,  one  Chrisman,  under  orders 
of  the  probate  court,  took  upon  himself  the  burden  of  admin- 
istering upon  Wishon 's  estate.  The  widow  remarried — her 
new  yoke-fellow  being  Menzo  House. 

Presently  thereafter  said  administrator  commenced  pro- 
ceedings to  sell  the  homestead  to  pay  debts,  which  proceed- 
ings ripened  into  an  order  of  sale,  a  sale  and  an  approval 
thereof  and  an  administrator's  deed  in  1900 — defendant  Lin- 
derman  becoming  the  purchaser  at  an  expressed  consideration 
of  twelve  hundred  and  fifty-four  dollars  and  seventy-five  cents. 
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It  seems  the  homestead  comprised  sixty-five  acres  of  land, 
and  it  stands  conceded  that  its  value,  as  agreed  on  between 
Chrisman  and  Linderman,  was  fifteen  hundred  dollars. 

After  the  administrator's  sale  and  deed  a  squabble  arose 
between  Chrisman,  Linderman  and  the  former  widow,  Mrs. 
House,  over  her  right  to  dower;  and  this  suit  in  equity  re- 
sulted, whereby  the  administrator  seeks  to  recover  of  Linder- 
man two  hundred  and  forty-five  dollars  and  twenty-five  cents, 
a  sum  said  to  represent  Mrs.  House's  dower  right,  it  being  the 
difference  between  the  sum  paid  by  Linderman  to  the  admin- 
istrator and  said  actual  value  of  the  land.  The  suit  resulted 
in  a  decree  in  favor  of  the  administrator  in  said  ®^®  sum, 
which  amount  was  made  a  charge  upon  the  land,  and  from 
that  judgment  Linderman  appealed  to  the  Kansas  City  court 
of  appeals. 

On  the  theory  that  title  to  real  estate  was  involved,  that 
court  transferred  the  cause  to  this  court. 

Three  petitions  were  filed  by  plaintiff.  Defendant  Linder- 
man lodged  demurrers  against  the  first  two,  having  for 
grounds  that  they  did  not  state  facts  sufl&cient  to  constitute 
a  cause  of  action.  These  demurrers  were  successively  sus- 
tained. Thereat  plaintiff  filed  a  second  amended  petition. 
This  in  turn  was  challenged  by  a  pleading  called  in  the  record 
a  motion  to  strike  out.  The  motion,  however,  is  a  dual  plead- 
ing. In  so  far  as  the  grounds  of  the  motion  aver  a  departure 
from  the  original  petition,  it  may  be  technically  considered  a 
motion  to  strike  out.  But  the  motion  did  not  stop  there;  it 
took  a  further  step,  and,  assuming  the  office  of  a  demurrer, 
challenged  the  petition  as  not  stating  facts  sufficient  to  con- 
stitute a  cause  of  action.  "Whether  it  be  deemed  a  motion  or 
demurrer,  it  was  overruled  and  defendant  excepted,  and  stood. 
OD  his  motion. 

In  this  court  it  is  argued  by  defendant's  learned  counsel 
that  the  second  amended  petition  states  no  cause  of  action. 
It  is  also  argued  that  if  it  states  any  cause  of  action,  it  is  a 
new  and  different  cause  of  action  from  the  one  stated  in  the 
original  petition — in  other  words,  that  the  second  amended 
petition,  placed  side  by  side  with  the  original  petition,  shows 
a  departure. 

As  we  interpret  plaintiff's  contention,  it  is,  first,  that  there 
is  no  departure ;  and,  second,  that  if  departure  there  be,  such 
departure  arises  in  the  first  amended  petition  and  not  in  the 
second  amended  petition — that  is,  that  the  two  amended  peti- 
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tions  state  the  same  cause  of  action ;  and  if  any  vice  of  the 
character  insisted  upon  by  defendant  exists,  it  can  be  seen 
only  when  the  first  amended  petition  is  placed  side  by  side 
with  the  original  petition.  And  plaintiff  goes  further,  and 
seeks  ®**  to  avoid  the  force  of  defendant's  claim  of  departure 
by  insisting  that  when  a  demurrer  was  lodged  against  the  first 
amended  petition,  the  effect  of  that  form  of  pleading  was  to 
waive  the  departure,  and,  said  departure  being  waived,  the 
right  to  insist  upon  it  (once  lost)  cannot  be  revived. 

These  questions  of  pleading  are  learnedly  discussed  by  coun- 
sel, pro  and  con ;  but  in  the  view  we  take  of  the  case,  they  are 
not  decisive,  and  therefore  need  not  be  considered. 

Our  notion  is  that  the  turning  point  in  the  case  is  in  de- 
fendant's main  contention,  to  wit,  that  the  petition  states  no 
cause  of  action,  and  that  the  court  had  no  jurisdiction  to 
enter  the  decree  it  did.  The  ultimate  question  involved  in 
this  contention  may  be  formulated  as  follows:  If  a  widow  be 
vested  with  a  homestead  on  the  death  of  her  first  spouse  (that 
being  all  the  real  estate  of  which  he  died  seised),  does  she  lose, 
not  only  her  homestead,  but  also  her  dower,  by  a  remarriage? 

In  order  to  show  how  the  foregoing  question  arises  on  the 
record,  it  will  be  well  to  squeeze  into  a  nutshell  the  constitu- 
tive elements  of  plaintiff's  cause  of  action  as  set  forth  in  a 
voluminous  bill.  Thus :  After  averring  the  facts  hereinbefore 
set  forth,  it  is  alleged  that  on  the  death  of  Wishon  his  home- 
stead vested  in  his  widow,  Thirsey,  during  her  lifetime  or 
widowhood,  as  her  homestead,  and  that  she  had  no  dower 
therein ;  that  she  continued  to  occupy  the  homestead  after  the 
death  of  Wishon  until  she  married  Menzo  House ;  that  by  her 
marriage  she  forfeited  her  homestead  and  all  title  in  and  to 
said  premises;  that  after  the  order  of  sale  by  the  probate 
court,  and  prior  to  the  purchase  by  Linderman,  he  and  the 
administrator  opened  negotiations  for  the  purchase  of  the 
land  at  private  sale  under  the  terms  of  the  order ;  that  Linder- 
man believed,  or  pretended  to  believe,  that  Mrs.  House  had 
dower  in  the  land,  and  stated  such  to  be  a  fact  to  the  plaintiff; 
that  the  widow  did  the  same,  and  ®**  was  represented  by  an 
attorney  who  gave  similar  assurances;  that  plaintiff  did  not 
have  the  advice  of  counsel  and  believed  said  representations; 
that  as  the  result  of  said  negotiations,  and  moved  thereto  by 
said  repfesentations,  it  was  agreed  between  plaintiff,  Linder- 
man and  Mrs.  House  that  the  land  was  worth  fifteen  hundred 
dollars,  and  Linderman  would  pay  that  price;  that  the  inter- 
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est  of  the  estate  of  Anthony  Wishon  in  the  land  was  valued 
at  twelve  hundred  and  fifty- four  dollars  and  seventy-five  cents, 
and  the  pretended  dower  at  two  hundred  and  forty-five  dollars 
aud  twenty-five  cents,  and  Linderman  was  to  pay  the  first- 
mentioned  sum  to  plaintiff,  and  the  latter  sum  to  Mrs.  House, 
she  and  plaintiff  agreeing  to  convey  said  respective  interests 
to  Linderman ;  that  plaintiff  reported  the  sale,  the  report  was 
approved,  and  he  made  his  deed  in  accordance  with  the  agree- 
ment, which  deed  conveyed  all  the  interest  and  estate  of  de- 
ceased in  the  premises;  that  it  was  understood  between  plain- 
tiff and  Linderman  that  plaintiff  was  conveying  and  Linder- 
man was  acquiring  by  that  deed  the  fee  simple  title,  subject 
to  the  dower ;  but  this  was  a  mistake  of  fact,  superinduced  by 
plaintiff's  ignorance  and  by  the  aforesaid  representations; 
that,  in  truth  and  in  fact,  plaintiff  sold  and  conveyed  the 
fee  simple  title  absolute,  subject  to  no  dower  interest — plain- 
tiff thereby  conveying  and  Linderman  thereby  receiving  a 
greater  interest  than  plaintiff  intended  to  convey  or  than 
Linderman  pretended  to  believe  he  was  receiving;  that  if 
Linderman  was  honest  in  his  representations,  {Ren  the  mistake 
was  a  mutual  mistake  of  fact;  but  if  dishonest  in  his  repre- 
sentations and  beliefs,  then  he  intentionally  practiced  a  fraud 
upon  plaintiff;  that  at  once  upon  receiving  plaintiff's  deed 
Linderman  turned  about  and  snapped  his  fingers  at  Mrs. 
House,  claiming  she  had  no  dower;  but  that  he  had  acquired 
the  full  fee  from  plaintiff  by  his  administrator's  deed,  and 
he  thereupon  refused  to  pay  the  widow  said  sum;  that  defend- 
ant is  responsible  for  plaintiff's  mistake  of  fact  relating  to 
said  dower  and  his  belief  in  its  existence,  and  thereby  secured 
the  fee  ®*^  simple  title  to  said  premises  for  the  sum  of  twelve 
hundred  and  fifty-four  dollars  and  seventy-five  cents,  instead 
of  for  fifteen  hundred  dollars,  which  by  the  contract  of  sale 
he  agreed  to  pay,  and  thereby  wronged  the  estate  of  Anthony 
Wishon  out  of  the  difference.  Wherefore,  plaintiff  prays 
judgment  for  said  sum,  and  that  the  same  be  declared  a  lien, 
etc. 

1.  The  foregoing  sufficiently  states  the  averments  of  the 
second  amended  petition ;  and  when  it  is  further  stated  that 
the  case  passed  off  below  in  such  form  that  the  allegations  of 
the  petition  are  to  be  taken  as  true  because  defendant  stood 
mute,  while  plaintiff  stated  his  paper  case  to  the  foregoing 
effect,  it  will  be  seen  that  the  matter  is  sufficiently  developed 
to  show  that  the  question  controlling  the  very  right  and  jus- 
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tiee  of  the  case  is  whether  or  not  Mrs.  House  has  dower.  If 
she  has  dower,  then  plaintiff  is  intermeddling  and  ought  not  to 
recover ;  for  Linderman  must  settle  with  her.  If,  on  the  other 
hand,  she  has  no  dower,  then  plaintiff  should  recover;  for  it 
would  be  an  intolerable  reproach  to  the  law  to  allow  a  pur- 
chaser to  take  the  whole  estate  under  guise  of  paying  for  part 
only,  when  such  result  was  produced  by  an  honest  mutual 
mistake  of  fact,  or  an  honest  mistake  of  mixed  law  and  fact, 
or  a  mistake  of  both  or  either  kind  born  of  the  fraud  of  the 
purchaser;  and  so  it  is  written:  1  Beach  on  Modern  Equity, 
1st  ed.,  sec.  38,  p.  37 ;  Griffith  v.  Townley,  69  Mo.  13,  33  Am. 
Rep.  476;  Corrigan  v.  Tiernay,  100  Mo.^276,  13  S.  "VV.  401; 
Summers  v.  Coleman,  80  Mo.  488;  Smith'v.  Patterson,  53  Mo. 
App.  66 ;  Needles  v.  Burk,  81  Mo.  569,  51  Am.  Rep.  251. 

2.  The  question  presented  is  res  integra;  and  at  the  very 
threshold  of  its  consideration  it  is  pertinent  to  inquire  what 
fi?  the  correct  judicial  attitude  toward  dower.  To  ascertain 
that  attitude  we  may  give  heed  to  the  pertinent  maxims  of 
the  law;  for,  "A  maxim,"  says  Coke,  "is  so  called  because  its 
dignity  is  chiefest,  and  its  authority  the  most  certain,  and, 
because  it  is  universally  approved  by  all":  Coke's  Littleton, 
11a.  **■*  Again  he  says:  "A  maxim  is  a  proposition  to  be  of 
all  men  confessed  and  granted  without  proof,  argument,  or 
discourse ' ' :  Coke 's  Littleton,  67a.  * '  Maxims, ' '  says  Sir  James 
Mackintosh,  "are  the  condensed  good  sense  of  nations."  The 
rule  (i.  e.,  the  maxim)  measuring  the  force  of  legal  maxims  is: 
"In  default  of  the  law,  the  maxim  rules."  (Regula  pro  lege, 
si  deficit  lex.)  Referring  to  dower,  the  maxims  are:  "The 
law  favors  dower ;  it  is  a  reward  of  chastity,  therefore  it  is  to 
be  preserved " :  Coke's  Littleton,  31a.  Again:  "In  doubt  the 
response  is  in  favor  of  dower,  liberty,  innocence,  of  the  pos- 
sessor, of  the  debtor,  and  of  the  defendant":  Brown's  Law 
Dictionary,  Appendix.  In  dubio  pro  dote,  etc.  Again:  "Law 
favoreth  life,  liberty,  dower":  14  Bac.  345.  Again:  "Where 
there  is  marriage,  there  is  dower":  Bract.  92.  And  the  con- 
verse: "No  marriage,  no  dower":  Wait  v.  Wait,  4  Barb.  (N. 
Y.)  192. 

It  may,  accordingly,  be  justly  said,  we  think,  that  the  cor- 
rect judicial  attitude  toward  dower  is  this:  Dower,  being  a 
cherished  and  immediate  jewel  of  the  common  law,  preserved 
for  and  presented  to  us  in  a  statutory  setting,  all  doubts  are 
to  be  resolved  in  its  favor;  courts  will  not  allow  the  right  of 
dower  to  be  wasted  and  frittered  away  in  piecemeal  by  sour  or 
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austere  construction,  by  overnice  refinement  in  gloss.  In 
short,  nothing  except  a  plain  mandate  of  the  statute  or  a  stat- 
utory command  deduced  by  necessary  implication  will  suffice 
to  set  dower  to  one  side.  And  this  is  so  because  dower,  as 
seen  above,  keepeth  excellent  company  in  the  law,  to  wit,  the 
company  of  life  and  liberty  (the  three  abiding  together  in 
favor).  So  that  the  law  lifts  the  light  of  a  comfortable 
countenance  thereon  out  of  tender  regard  for  the  widow. 

3.  Nevertheless,  dower  may  be  lost.  For  instance,  it  being 
"a  reward  of  chastity,"  it  was  lost  at  common  law  by  the 
wife's  adultery.  Thus  speaketh  the  oracle  of  the  common  laAV 
in  that  behalf:  **A  woman  leaving  her  husband  of  her  own 
accord,  and  ^^^  committing  adultery,  loses  her  dower,  unless 
her  husband  takes  her  back  of  his  own  accord ' ' :  Coke 's  Little- 
ton, 32b.  Declarative  of  the  common  law  in  that  regard  is 
our  statute :  Rev.  Stats.  1899,  sec.  2953.  So,  too,  a  woman  is 
declared  not  to  be  endowed  in  case  of  a  divorce  secured  by 
her  husband  for  her  fault  or  misconduct :  Rev.  Stats.  1899,  sec. 
2947.  Moreover,  she  may  lose  her  dower  right  on  becoming 
sui  juris  by  acts  amounting  to  an  estoppel  in  pais:  Hart  v. 
Giles,  67  Mo.  175.  Furthermore,  she  may  lose  her  dower  by 
the  statute  of  limitations:  Long  v.  Kansas  City  Stockyards 
Co.,  107  Mo.  298,  28  Am.  St.  Rep.  413,  17  S.  W.  656 ;  Null  v. 
Howell,  111  Mo.  273,  20  S.  W.  24.  She  had  no  dower  at 
common  law  in  the  war  castle  of  her  lord;  hence,  by  analogy 
she  has  been  held  to  have  no  dower  in  a  railroad  right  of  Avay 
— the  public  use  in  that  regard  standing  as  and  for  a  warlike 
castle :  Venable  v.  Wabash  U.  R.  R.  Co.,  112  Mo.  103,  20  S.  W. 
493,  18  L.  R.  A.  68 ;  Chouteau  v.  Missouri  Pac.  R.  R.  Co.,  122 
Mo.  375,  22  S.  W.  458,  30  S.  W.  299.  She  may  bar  her  dower 
during  her  marriage  by  deed,  executed  jointly  with  her  hus- 
band (Rev.  Stats.  1899,  sec.  2946),  and  it  goes  without  saying 
that  she  may  convey  ^way  her  dower  after  she  becomes  dis- 
covert. Absent  any  words  evincing  a  contrary  intent,  at  com- 
mon law  a  devise  of  real  estate  to  her  in  her  husband's  will 
was  in  addition  to  dower:  Schorr  v;  Etling,  124  Mo.  42,  27 
S.  W.  395.  But  the  statutory  rule  is  otherwise,  and  unless 
she  by  renunciation  of  the  will  avoids  a  devise  of  real  estate 
made  to  her  by  the  will  of  her  husband,  she  is  barred  of  dower 
by  such  devise:  Rev.  Stats.  1899,  sec.  2949.  Certain  options 
are  given  to  her  by  the  statute,  and  she  may  elect  to  take  a 
certain  share  in  her  husband's  estate  under  given  conditions 
in  lieu  of  dower — all  of  these  elections,  be  it  noted,  involving  a 
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choice  in  her  for  the  possible  betterment  of  her  estate:  Rev. 
Stats.  1899,  sees.  2939-2945,  inclusive.  So,  too,  her  dower  may 
be  barred  by  an  antenuptial  contract  entered  into  under- 
standingly  and  supported  by  an  adequate  consideration :  Rev. 
Stats.  1899  sec.  2950. 

But  it  is  not  amiss  in  the  consideration  of  the  case  *****  at 
bar  to  note  that  in  the  absence  of  election,  conveyance  or  other 
bar,  as  aforesaid,  the  manifest  intent  of  our  statute  on  dower, 
as  read  in  the  lines  and  between  the  lines — that  is,  in  the  letter 
as  well  as  in  the  very  soul  of  the  statute  itself — is  that  the 
widow's  common-law  right  of  dower  is  to  be  kept  inviolate; 
and  that  right  is  set  forth  in  the  first  section  of  the  dower 
act  (Rev.  Stats.  1899,  sec.  2933),  thus:  "Every  widow  shall 
be  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband,  or  any  other  person  to  his  use,  was  seised  of  an  estate 
of  inheritance,  at  any  time  during  the  marriage,  to  which  she 
shall  not  have  relinquished  her  right  of  dower  in  the  manner 
prescribed  by  law,  to  hold  and  enjoy  during  her  natural  life": 
See  1  Rev.  Laws  1825,  p.  332. 

In  fact,  dower  seems  to  be  dear  as  the  apple  of  its  eye  to 
Misscmri  statutory  law,  as  it  was  to  the  common  law  of  our 
ancestors ;  and  so  it  is  provided  that  "  No  act,  deed  or  convey- 
ance, executed  or  performed  by  the  husband  without  the  assent 
of  the  wife,  evidenced  by  her  acknowledgment  thereof,  in  the 
manner  required  by  law  to  pass  the  estate  of  married  women, 
and  no  judgment  or  decree  confessed  or  recovered  against  him, 
and  no  laches,  default,  covin  or  crime  of  the  husband,  shall 
prejudice  the  right  and  interest  of  the  wife  provided  in  the 
foregoing  sections  of  this  chapter" — i.  e.,  chapter  21  on 
Dower:  Rev.  Stats.  1899,  sec.  2946. 

We  are  now  asked  to  hold  that  a  widow's  dower  right,  a 
right  she  may  guard  and  re-establish  by  a  suit  in  equity 
during  the  lifetime  of  her  husband,  a,  right  granted  her,  as 
seen,  by  the  common  law  from  a  time  when  the  memory  of  man 
runneth  not  to  the  contrary,  and  which  (jealously  preserved 
in  statutory  law  during  the  whole  life  of  the  state  of  Missouri) 
the  courts  are  quick  to  see  and  astute  to  aid,  is  lost  by  remar- 
riage in  every  case  where  the  real  estate  of  which  her  husband 
died  seised  is  of  such  modest  amount  that  it  also  **''  consti- 
tutes a  homestead;  for  this  conclusion  the  learned  trial  judge 
felt  constrained  to  draw  by  the  interpretation  placed  by  him 
upon  the  provisions  of  the  homestead  statute,  presently  to 
pass  under  review. 
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4.  The  material  provisions  of  the  statutes  relating  to  home- 
steads, referred  to  in  paragraph  3  of  this  opinion,  are  sections 
3620  and  3621  of  the  Revised  Statutes  of  1899.  Section  3620 
reads  as  follows :  "If  any  such  housekeeper  or  head  of  a  family 
shall  die,  leaving  a  widow  or  any  minor  children,  his  home- 
stead to  the  value  aforesaid  [fifteen  hundred  dollars]  shall 
pass  to  and  vest  in  such  widow  or  children,  or  if  there  be  both, 
to  such  widow  and  children,  and  shall  continue  for  their 
benefit  without  being  subject  to  the  payment  of  the  debts  of 
the  deceased,  unless  legally  charged  thereon  in  his  lifetime, 
until  the  youngest  child  shall  attain  its  legal  majority,  and 
until  the  death  of  such  widow ;  that  is  to  say,  the  children  shall 
have  the  joint  right  of  occupation  with  the  widow  until  they 
shall  arrive  respectively  at  their  majority,  and  the  widow  shall 
have  the  right  to  occupy  such  homestead  during  her  life  or 
widowhood,  and  upon  her  death  or  remarriage  it  shall  pass  to 
the  heirs  of  the  husband;  and  the  probate  court  having 
jurisdiction  of  the  estate  of  the  deceased  housekeeper,  or  head 
of  a  family,  shall,  when  necessary,  appoint  three  commis- 
sioners to  set  out  such  homestead  to  the  person  or  persons 
entitled  thereto." 

Section  3621  reads  as  follows:  "The  commissioners  ap- 
pointed to  set  out  such  homestead  shall,  in  cases  where  the 
right  of  dower  also  exists,  also  set  out  such  dower,  and  they 
shall  first  set  out  such  homestead,  and  from  the  residue  of  the 
real  estate  of  the  deceased  shall  set  out  such  dower,  but  the 
amount  of  such  dower  shall  be  diminished  by  the  amount  of 
the  interest  of  the  widow  in  such  homestead ;  and  if  the  in- 
terest of  the  widow  in  ®**  such  homestead  shall  equal  or 
exceed  one-third  interest  for  and  during  her  natural  life,  in 
and  to  all  the  real  estate  of  which  such  housekeeper  or  head 
of  a  family  shall  have  died  seised,  no  dower  shall  be  assigned 
to  such  widow." 

It  will  be  seen  that  by  section  3620  the  homestead  right 
passes  to  and  vests  in  the  widow  or  minor  children,  or  in  both, 
if  both  there  be.  It  continues  for  her  benefit  during  her 
natural  life  unless  she  remarries.  If  she  remarries,  her  home- 
stead ceases:  McKee  v.  Stuckey,  181  Mo.  719,  81  S.  W.  160. 

It  will  be  seen  that  under  section  3621,  supra,  where  both 
homestead  and  dower  exi.st,  the  commissioners  appointed  to 
set  out  homestead  shall  also  set  out  dower.  But  the  two  estates 
are  recognized  as  somewhat  akin  to  each  other.  Ilenop,  it  is 
provided  that  the  homestead  shall  be  set  out  first  and  that 
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the  dower  shall  be  diminished  by  the  interest  of  the  widow 
in  the  homestead,  and  that  "no  dower  shall  be  assigned  to 
such  widow"  when  the  homestead  equals  or  exceeds  one-third 
interest  for  and  during  her  natural  life  in  and  to  all  the  real 
estate  of  which  the  housekeeper  or  head  of  the  family  died 
seised. 

Our  statutes  establishing  and  setting  metes  and  bounds  to 
the  purely  statutory  estate  of  homestead  being  in  the  fore- 
going terms,  the  argument  of  plaintiff's  learned  counsel  runs 
plausibly  and  shrewdly  in  this  wise:  the  real  estate  of  Wishon 
was  his  homestead — no  more,  no  less.  Now,  the  statute  vests 
that  homestead,  eo  instanti  and  will  ye,  nill  ye,  on  his  death  in 
his  widow ;  ergo,  by  operation  of  law  her  dower  was  swallowed 
up  -and  lost  in  her  homestead  (i.  e.,  all  her  eggs  were  placed 
in  one  basket).  She  marries  House;  ergo,  her  homestead  is 
lost ;  and  her  homestead  being  lost,  all  is  lost. 

But  we  are  not  persuaded  that  such  argument  is  sound,  nor 
that  the  conclusion  drawn  is  sound.     This  is  so,  because: 

**®  (a)  If  the  dower  estate  was  merged  into  the  homestead 
estate,  then  there  would  be  great  force  in  the  argument  that 
if  the  homestead  was  lost,  such  loss  took  with  it  the  dower 
estate.  But  the  rule  at  law  relating  to  merger  is  stated  to 
be:  "That  where  a  greater  estate  and  a  lesser  coincide  and 
meet  in  one  and  the  same  person  in  the  same  right,  without 
any  intermediate  vested  estate,  the  less  is  immediately  annihi- 
lated, or,  in  law  phrase,  is  said  to  be  merged — that  is,  sunk 
or  drowned — in  the  greater;  and  the  same  rule  applies  to 
the  union  of  a  legal  estate  with  an  equitable  estate  or  in- 
terest, the  latter  being  thereupon  extinguished.  After  merger 
the  greater  estate,  still  subsisting,  continues  of  precisely  the 
same  quality  and  extent  of  ownership  as  before,  while  the 
lesser  with  its  characteristics  is  extinct" :  20  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  588. 

The  same  standard  authority  states  the  rule  relating  to 
merger  in  equity  as  follows  (2  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  590)  :  "In  equity  the  legal  rule  of  merger  is  not  re- 
garded as  inflexible,  and  the  question  whether  the  doctrine  of 
merger  applies  or  not  is  determined  by  the  intention  of  the 
party  in  whom  the  estates  unite,  provided  that  his  intention 
is  determined  by  the  party's  expressed  declaration,  or,  where 
there  is  no  declaration,  or  the  party  is  not  capable  of  electing 
as  to  merger,  intention  will  be  presumed  in  accordance  with 
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his  interests  as  disclosed  by  an  examination  of  all  the  cir- 
cumstances of  the  case. ' ' 

It  has  been  held  that  in  equity  estates  are  kept  distinct 
when  the  interest  of  either  party  requires  it;  that  merger 
is  not  favored  in  equity,  and  never  takes  place  contrary  to 
the  intention  of  the  parties  or  the  requirements  of  justice; 
See  a  learned  note  on  page  1234,  volume  4,  Current  Law. 
To  the  same  effect  are  Hospes  v,  Almstedt,  83  Mo.  473 ;  Sater 
V.  Hunt,  66  Mo.  App.  527;  Danhouse's  Estate,  130  Pa.  256, 
18  Atl.  621.  In  Wallace  v.  Blair,  1  Grant  Cas.  (Pa.)  75, 
it  was  held:  "As  the  ^^^  merger  is  for  the  benefit  of  him 
in  whom  the  two  estates  unite,  it  will  never  take  place  when 
it  is  against  his  interest,  or  when  it  is  most  for  his  advantage 
to  keep  the  charge  alive":  See  McLeery  v.  McLeery,  65  Me. 
173,  20  Am.  Rep.  683 ;  Jameson  v.  Hayward,  106  Cal.  682,  4G 
Am.  St.  Rep.  268,  39  Pac.  1078;  Wettlaufer  v.  Ames,  13;i 
Mich.  201,  103  Am.  St.  Rep.  449,  94  N.  W.  950.     " 

Applying  the  doctrines  of  merger  to  the  facts  in  judgment^ 
it  cannot  be  said  there  was  any  merger  of  the  homestead 
and  dower  interests.  There  being  no  expressed  intention  of 
the  widow  and  the  law  alone  creating  the  condition  present, 
the  law  will  not  force  a  merger  contrary  to  the  interest  of 
the  widow.  We  do  not  have  to  decide  that  the  homestead 
estate  is  superior  to  the  dower  estate  for  the  purposes  of 
merger.  Such  estate  may  in  a  given  instance  be  superior  in 
quantity,  but  it  would  seem  to  be  inferior  in  quality,  because 
the  homestead  is  determinable  by  marriage,  whereas  dower  i» 
determinable  by  death.  The  two  events  being  dissimilar  in 
essence,  the  one  rests  in  caprice,  the  other  in  necessity.  All 
we  are  obliged  to  hold,  and  what  we  do  hold,  is  that  it  was 
not  to  the  interest  of  the  widow  to  force  a  merger  of  the  two 
estates  which  met  in  her,  and  hence  no  merger  will  be  pre- 
sumed. 

(b)  But  plaintiff  insists  the  homestead  statute,  ex  vi  ter- 
mini, destroys  dower  where  the  homestead  is  greater  than 
one-third  of  the  real  estate  of  which  the  husband  died  seised. 
But  we  do  not  so  read  the  statute.  It  does  not  say  (in  totidem 
verbis)  that  in  such  case  the  widow  shall  have  no  dower,  or 
that  her  dower  is  lost.  The  language  of  the  statute  is  (sec- 
tion 3621,  supra)  that  under  such  circumstances  "no  dower 
shall  be  assigned  to  such  widow."  Now,  dower  is  an  estate 
vested  by  law,  inchoate  during  the  life  of  the  husband  and 
cast  upon  the  widow  upon  his  death;  while  the  assignment  of 
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dower  is  defined  thus:  "The  assignment  of  dower  is  ascer- 
taining a  widow's  right  of  dower  by  laying  out  or  marking 
off  one-third  of  her  ®**  deceased  husband's  lands,  and  set- 
ting off  the  same  for  her  use  during  life":  Black's  Law  Dic- 
tionary. Thus  it  appears  that  dower  is  one  thing  and  the 
assignment  of  dower  is  essentially  a  different  thing.  One  is 
an  estate,  the  other  smacks  of  the  remedy  for  segregating  the 
estate.  When  the  statute,  therefore,  says  that  no  dower  shall 
be  assigned,  it  falls  far  short  of  saying  that  the  widow's  right 
of  dower  is  lost  or  drowned  in  a  greater  estate. 

In  our  opinion,  all  the  statute  means  is  this :  Given  a  home- 
stead greater  in  extent  than  common-law  dower,  then  the 
courts  shall  remain  passive  and  refuse  to  assign — that  is, 
admeasure  and  mark  off  the  dower  interest  while  the  home- 
stead exists  in  the  widow.  To  mark  out  dower  in  the  home- 
stead in  such  case  would  be  a  vain  and  useless  thing.  Albeit, 
the  dower  right  is  left,  but  left  latent  merely — covered  up, 
as  it  were,  and  its  assignment  cannot  be  enforced  in  the  home- 
stead while  the  widow's  homestead  exists.  But  if  we  may  be 
allowed  a  trope,  as  the  stars  come  out  when  the  sun  goes  down, 
so  when  such  homestead  right  disappears,  the  right  to  assign- 
ment of  dower  reappears — ^suspended  during  widowhood,  it 
revives  again  on  remarriage,  at  the  precise  time  assignment 
of  dower  would  have  any  meaning  or  vitality  in  the  case  in 
hand.  Certain  it  is  that  a  woman  takes  dower  in  accordance 
with  the  law  in  existence  when  her  husband  dies.  Certain  it 
is  that  the  legislature  may  legislate  in  regard  to  dower.  But, 
as  said,  our  dower  statute  should  not  be  held  as  subject  to 
repeal  by  anything  short  of  express  repeal,  or  repeal  by  in- 
exorable implication.  The  homestead  statute  and  the  dower 
statute  are  not  antagonistic  to  each  other,  but  they  must  be 
construed  together.  No  provision  in  either  should  perish  by 
construction  unless  there  is  no  reasonable  escape  from  such 
construction.  In  the  case  at  bar  the  provisions  of  the  dower 
and  homestead  statutes  pertinent  to  the  issues  may  be  con- 
strued harmoniously  ®^*  with  each  other,  and  we  adopt  the 
construction  that  dower  continues  to  exist  in  the  homestead, 
but  the  widow's  right  to  its  assignment  was  suspended  during 
the  existence  of  a  homestead  estate  entirely  overlapping  it. 

(c)  But  it  is  further  argued  by  plaintiff's  counsel  that  the 
homestead  statutes  have  been  construed  as  contended  by  them, 
and  adversely  to  the  foregoing  view.  Plaintiff's  counsel  put 
their  finger  on  several  cases  which  they  say  support  their 
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view;  for  example,  Bryan  v.  Rhoades,  96  Mo.  485,  10  S.  W. 
63.  A  close  reading  of  that  case  will  show  that  the  exact 
point  here  was  not  in  judgment  there.  It  is  said  there  that 
*"if  the  widow's  interest  in  the  homestead  equals  or  exceeds 
in  amount  dower  in  the  entire  estate,  then  she  can  have  no 
dower."  The  action  was  for  the  assignment  of  dower  and 
the  setting  off  of  a  homestead,  and  all  necessary  for  the  court 
to  say,  and  what  it  meant  to  say,  was  that  in  such  condition 
of  things  there  can  be  no  assignment  of  dower.  We  are 
cited  to  the  case  of  Gore  v.  Riley,  161  Mo.  238,  61  S.  W.  837. 
In  that  case  an  attempt  was  made  to  have  us  say  that  as 
the  minor  children  had  an  interest  in  the  homestead  with  the 
widow,  each  was  entitled  to  a  certain  or  definite  part  for  the 
time  each  should  have  it,  and  that  such  interest  has  a  fixed 
value;  so  that,  when  the  homestead  was  set  off  to  the  widow 
and  minor  children,  the  widow's  interest  should  have  been 
computed  as  diminished  by  the  interests  of  the  minor  children 
and  enough  more  land  added  to  her  homestead  interest  (as 
computed)  to  have  made  up  one-third  of  value  in  the  whole 
real  estate.  For  reasons  suggested  by  Burgess,  J.,  this  court 
refused  to  follow  that  lead,  and,  arguendo,  Bryan  v.  Rhoades, 
96  Mo.  485,  10  S.  W.  53,  is  quoted  from.  There  is  nothing  in 
that  case  that  militates  against  the  conclusion  we  have  here- 
tofore announced.  The  same  may  be  said  of  the  other  cases 
relied  upon. 

•  «23  ^g  tending  to  show  the  astuteness  which  courts  evince 
in  protecting  the  interests  of  widows,  attention  may  be  called 
to  a  line  of  decisions  construing  section  3621,  supra,  wherein 
the  widow  elected  under  the  dower  act  to  take  a  child's  part 
in  lieu  of  her  common-law  dower;  and  these  cases,  when 
closely  read,  will  be  found  by  parity  of  reasoning  to  sustain 
the  argument  advanced  in  this  opinion.  For  instance,  in 
Adams  v.  Adams,  183  Mo.  396,  82  S.  W.  66,  it  was  held  that 
a  widow  who  has  elected  to  take  one-half  of  the  estate  of  her 
deceased  husband  absolutely,  subject  to  his  debts,  is  entitled 
in  addition  to  a  homestead  in  the  other  half  of  the  land.  In 
other  words,  section  3621  was  held  to  apply  solely  to  com- 
mon-law dower  and  not  to  the  estate  whiph  the  widow  may 
elect  to  take  in  lieu  of  dower,  which  has  been  aptly  called 
''election  dower."  To  the  same  effect  is  McFadin  v.  Board, 
188  Mo.  688.  87  S.  W.  948,  and  Quail  v.  Lomas.  200  Mo.  674, 
98  S.  W.  617.  See,  also,  Ca.steel  v.  Potter,  176  Mo.  76,  75 
S.  W.  597. 

Am.  St.  Rep.,  Yoi.  119—53 
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(d)  Finally  it  is  argued  that  when  the  legislature  in  1895 
(Laws  1895,  pp.  185,  186)  amended  the  homestead  law  so  as 
to  make  the  widow's  homestead  right  determinable  on  her 
remarriage,  the  gist  of  the  legislative  object  was  hostility  to 
the  remarriage  of  widows;  and  the  argument  seems  to  be 
that  the  courts  should  further  that  object  by  making  the  pun- 
ishment for  her  remarriage  as  severe  as  possible,  and,  to  that 
end  (in  terrorem),  should  strike  down  both  dower  and  home- 
stead. Whether  the  legislature  was  actuated  by  so  ungallant 
a  motive  or  no  is  not  for  us  to  inquire  or  decide.  Suffice  it 
to  say  that  courts  get  at  the  legislative  intent  through  the 
language  employed  to  evidence  that  intent.  The  language 
employed  is  alone  directed  to  an  annihilation  of  the  homestead 
estate.  It  may  have  been  in  the  legislative  mind  that  a  new 
object  of  adoration  should  not  be  installed  in  the  old  home — 
that  the  children  of  a  decedent  sharing  that  home  should  not 
be  ruled  over  by  the  alien  hand  of  a  ®**  stepfather,  who, 
peradventure,  might  waste  the  substance  of  the  estate  and 
render  the  widow  less  able  to  support  and  educate  the  children 
of  decedent,  or  exhaust  the  fountain  of  love  singular  to  them. 
Courts  have  not  hesitated  to  enforce  provisions  of  wills  mak- 
ing a  devise  to  the  widow  void  in  case  of  her  remarriage: 
See  Dumey  v.  Schoeffler,  24  Mo.  170,  69  Am.  Dec.  422 ;  and 
many  other  cases  might  be  cited  to  the  same  effect,  so  that, 
in  accordance  with  the  legislative  will,  courts  should  enforce 
the  present  homestead  law  whereby  the  widow  loses  her  home- 
stead in  case  of  her  remarriage.  But  while  not  lagging  be- 
hind, we  will  not  be  hurried  by  construction  into  running  in 
advance  of  the  written  law;  and  it  will  be  time  enough  to 
hold,  when  the  legislature  says  so  without  equivocation  or 
aoubt,  that  a  widow  loses  her  dower  right  by  remarriage; 
that  is  to  say,  if  a  widow  is  to  be  thus  stripped  because  (per- 
adventure) she  pays  a  tribute  to  the  virtues  of  her  first  hus- 
band by  seeing  his  similitude  in  a  second,  or,  contra,  because 
(as  sourly  put,  in  substance,  by  Doctor  Johnson)  she  allows 
Hope  to  triumph  over  Experience  by  taking  a  second,  then, 
such  effect  must  be  produced  by  a  stroke  of  legislative,  rather 
than  judicial,  power. 

The  widow  of  Wishon  has  dower  in  the  real  estate  in  ques- 
tion, and,  therefore,  plaintiff,  as  administrator  of  the  estate, 
was  not  entitled  to  recover  the  value  of  that  dower  to  pay 


March,  1907.]         Chrisman  v.  Lindebman.  835 

debts.     This  being  so,  the  judgment  is  for  the  wrong  party, 
and  is,  therefore,  reversed. 

All  concur,  except  Woodson,  J.,  not  sitting. 

Tlie  Merger  of  Dower  in  other  estates  is  discussed  in  the  note  to 
Forthman  v.  Deters,  99  Am.  St.  Eep.  156,  A  quitclaim  deed  from 
heirs  to  the  widow  does  not  merge  her  right  to  dower  in  the  premises 
if  its  continuance  is  beneficial  to  her:  Wettlaufer  v.  Ames,  133 
Mich.  201,  103  Am.  St.  £ep.  449. 
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ROSE  V.  NORTHERN  PACIFIC  RAILWAY  COMPANY. 

[35  Mont.  70,  88  Pac.  767.] 

APPEAL — Matters  not  Eeviewa'ble. — If  the  moving  papers 
upon  which  an  application  to  vacate  a  default  were  made  in  the  lower 
court  are  not  embraced  in  the  bill  of  exceptions,  the  appellate  court 
cannot  review  the  ruling  made  thereon,     (p.  838.) 

CABBIEBS — Contracts  Limiting  Liability  for  Loss — ^Baggage. — 
A  railroad  ticket  signed  by  the  passenger  containing  a  recital  that 
in  consideration  of  its  being  sold  at  a  reduced  rate  the  passenger 
agrees  that  the  value  of  his  baggage  shall  not  exceed  a  certain 
amount,  is  a  sufficient  consideration  for  any  contract  which  the  car- 
rier may  lawfully  make  respecting  the  transportation  of  both  passen- 
ger and  baggage,  and  it  is  not  necessary  that  there  be  an  indepen- 
dent consideration  for  each  and  every  paragraph  or  provision  of 
the  contract  of  transportation  to  make  it  binding,  as  all  such  provi- 
sions, taken  together,  constitute  one  entire  contract,     (p.  839.) 

CAREIEES — Contracts  Limiting  Liability  for  Loss  of  Bag- 
gage— Evidence. — If  a  railroad  ticket  reciting  that,  in  consideration  of 
its  being  sold  at  a  reduced  rate,  the  carrier's  liability  for  loss  of  the 
passenger's  baggage  is  limited  to  a  certain  amount,  is  signed  and 
accepted  by  the  passenger,  evidence,  in  an  action  to  recover  for  loss 
of  baggage,  that  nothing  was  said  to  the  passenger  about  a  reduced 
rate,  or  a  limitation  on  the  value  of  his  baggage,  is  properly  ex- 
cluded as  irrelevant,     (p.  840.) 

CABBIEBS — Contract  Limiting  Liability  for  Loss  of  Baggage — 
Estoppel  to  Deny  Knowledge  of  Contents. — A  railroad  passenger 
signing  a  ticket  stipulating  for  a  limitation  upon  the  carrier's 
liability  for  the  loss  of  such  passenger's  baggage,  cannot,  in  the 
absence  of  fraud,  be  heard  to  say  that  he  did  not  know  nor  under- 
stand the  contents  of  such  ticket,     (p.  841.) 

CABBIEBS — Contract  Limiting  Liability  for  Loss  of  Baggage — 
Limited  Tickets. — If  a  railway  passenger  signs  and  accepts  a  ticket 
reciting  that  in  consideration  of  its  being  sold  at  a  reduced  rate, 
the  carrier's  liability  for  loss  of  the  baggage  is  limited  to  a  certain 
amount,  the  passenger  cannot  urge,  in  an  action  to  recover  for  the 
loss  of  his  baggage,  as  a  ground  of  recovery  that  he  did  not  know 
or  understand  the  contents  of  such  ticket,  and  that  he  should  have 
been  accorded  an  opportunity  to  determine  for  himself  whether  he 
would  accept  such  limited  ticket  or  procure  an  unlimited  one. 
(p.  841.) 

(836) 
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CABBIEBS — Contract  Limiting  Liability  for  Loss  of  Baggage — 
Validity. — A  carrier  may  validly  limit  his  liability  for  the  loss  of 
baggage  by  stipulation  in  passenger  tickets,  that,  in  consideration 
of  their  being  sold  at  reduced  rates,  the  liability  of  the  carrier 
for  the  loss  of  the  passenger's  baggage  is  limited  to  a  certain  rea- 
sonable stated  amount,     (p.  843.) 

Mackel  &  Meyer,  for  the  appellant. 

Wallace  &  Donnelly  and  E.  M.  Lamb,  for  the  respondents. 

^2  HOLLOWAY,  J.  Mrs.  Edward  Rose  commenced  this 
action  in  the  district  court  of  Silver  Bow  county  against  the 
Northern  Pacific  Railway  Company  and  the  Chicago,  Bur- 
lington and  Quincy  Railway  Company  to  recover  the  sum  of 
seventeen  hundred  and  seventy-five  dollars,  the  alleged  value 
of  certain  baggage  lost  by  the  defendants,  and  for  two  hun- 
dred and  twenty  dollars  damages  for  mental  anguish  occa- 
sioned by  such  loss. 

The  complaint  alleges  that  on  January  11,  1905,  the  de- 
fendants received  the  plaintiff  as  a  passenger  on  their  trains, 
to  be  conveyed  from  Butte  to  Omaha,  and  also  received  for 
transportation  her  baggage  consisting  of  a  trunk  containing 
her  wearing  apparel,  of  the  value  of  seventeen  hundred  and 
seventy-five  dollars ;  that  the  trunk  and  its  contents  were  lost 
by  reason  of  the  negligence  of  the  defendants,  to  plaintiff's 
damage  in  the  sum  of  seventeen  hundred  and  seventy-five 
dollars.  It  is  also  alleged  ''^  that  by  reason  of  this  loss  the 
plaintiff  suffered  mental  anguish,  by  reason  of  which  she  was 
further  damaged  in  the  sum  of  two  hundred  and  twenty  dol- 
lars. 

To  this  complaint  the  defendant  Northern  Pacific  Railway 
Company  interposed  a  general  demurrer,  which  was  afterward 
withdrawn  and  fifteen  days  allowed  for  answer.  At  the  ex- 
piration of  this  period  the  default  of  this  defendant  was  en- 
tered for  failure  to  answer.  Thereafter  application  was  made 
to  set  aside  the  default  and  permit  an  answer  to  be  filed. 
This  application  was  granted.  The  answer  of  the  defendant 
Northern  Pacific  Railway  Company  admits  the  loss  of  the 
plaintiff's  baggage,  but  denies  that  its  value  was  any  sum 
greater  than  one  hundred  dollars;  and  alleges  that  the  plain- 
tiff traveled  on,  and  her  baggage  was  accepted  for  carriage 
and  carried  under  and  by  virtue  of,  a  special  contract,  one  of 
the  stipulations  of  which  was  that  the  plaintiff's  baggage  did 
not  exceed  in  value  one  hundred  dollars,  and  that  the  con- 
sideration of  this  contract  was  a  reduced  rate  of  trausporta- 
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tiou.  This  defendant  admitted  its  liability  in  the  sura  of  one 
hundred  dollars. 

The  defendant  Chicago,  Burlington  and  Quiney  Railway 
Company  filed  its  answer,  putting  in  issue  all  the  allegations 
of  the  complaint,  except  that  each  of  the  defendants  is  a 
corporation  organized  and  doing  business  in  this  state.  The 
affirmative  allegations  of  the  answer  of  the  Northern  Pacific 
Railway  Company  were  put  in  issue  by  reply.  The  cause  was 
tried  to  the  court  sitting  with  a  jury.  After  hearing  the 
testimony  the  court  directed  a  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendant  Northern  Pacific  Railway  Com- 
pany for  one  hundred  dollars,  which  was  returned.  From  a 
judgment  entered  on  this  viBrdict  and  from  an  order  denying 
her  a  new  trial,  the  plaintiff  appeals.  Heretofore  the  appeals 
were  dismissed  as  against  the  Chicago,  Burlington  and  Quiney 
Railway  Company. 

During  the  course  of  the  trial  counsel  for  plaintiff  sought  to 
show  that  nothing  whatever  was  said  to  Mrs,  Rose  about  a 
reduced  rate  of  transportation,  or  that  the  value  of  her  bag- 
gage was  not  to  exceed  one  hundred  dollars.  Upon  objection 
this  offered  testimony  was  excluded.  The  assignments  of 
error  made  in  this  court  relate  ''^  to  the  action  of  the  district 
court :  1,  In  setting  aside  the  default  of  the  defendant  North- 
ern Pacific  Railway  Company ;  2,  In  excluding  the  testimony 
above ;  and  3,  In  directing  a  verdict. 

1.  We  cannot  consider  the  first  assignment  on  its  merits. 
The  moving  papers  upon  which  the  application  to  vacate  the 
default  was  made  are  not  embraced  in  a  bill  of  exceptions, 
and  therefore  are  not  identified.  This  court  has  no  authorita- 
tive information  as  to  what  evidence  was  before  the  trial 
court,  and  therefore  cannot  say  that  it  abused  its  discretion 
in  this  regard:  Rumney  Land  etc.  Co.  v.  Detroit  etc.  Cattle 
Co.,  19  Mont,  557,  49  Pac,  395 ;  Emerson  v.  McNair,  28  Mont. 
578,  73  Pac.  121, 

2,  The  other  assignments  present  the  same  question,  and 
they  are  considered  by  counsel  together.  It  is  urged  by 
appellant,  first,  that  there  was  not  any  consideration  for  the 
contract  which  assumed  to  limit  the  carrier's  liability  for  the 
loss  of  plaintiff's  baggage  to  one  hundred  dollars;  and  second, 
that  even  if  there  was  a  sufficient  consideration,  the  contract 
to  that  extent  is  void  as  against  public  policy. 

1.  The  facts  disclosed  by  the  evidence  are  that  on  January 
9,  1905,  H.  F.  Ruger,  freight  and  passenger  agent  for  the 
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Chicago,  Burlington  and  Quincy  Railway  Company,  at  Butte, 
received  from  that  company  at  Omaha  a  telegram  in  cipher 
v/hich  translated  reads:  "Furnish  Mrs.  Ed.  Rose,  21  North 
Main,  one  first-class  limited  ticket  Butte  to  Omaha,  you  to 
report  ticket  furnished  on  this  telegram.  Leave  to-night  if 
possible."  The  Burlington  agent  purchased  a  ticket  of  the 
description  mentioned  in  the  telegram,  from  the  Northern 
Pacific  Railway  Company  at  Butte,  and  delivered  it  to  Mrs. 
Rose  after  she  had  signed  the  same.  The  ticket  contained, 
among  others,  these  provisions:  **In  consideration  of  the  re- 
duced rate  at  which  this  ticket  is  sold,  I,  the  undersigned,  agree 
t<?  and  with  the  several  companies  over  whose  lines  this  ticket 
entitles  me  to  be  carried  as  follows,  to  wit:  ....  (8)  That 
the  value  of  my  baggage  does  not  exceed  $100;  ....  (11) 
That  no  agent  or  employe  of  any  lines  named  in  this  ticket 
over  whose  road  I  am  entitled  by  the  '"'*  terms  of  this  ticket 
to  travel,  has  any  power  to  alter,  modify  or  waive  in  any 
manner  any  of  the  conditions  named  in  this  contract."  Im- 
mediately under  the  eleventh  provision,  which  is  the  last  one, 
is  the  signature  of  Mrs.  Rose. 

This  ticket  constituted  a  contract  between  the  Northern 
Pacific  Railway  Company  and  Mrs.  Rose  for  the  transporta- 
tion of  herself  and  her  baggage  from  Butte  to  Omaha :  6  Cyc. 
570.  It  must  be  conceded  that  the  reduced  price  at  which 
the  ticket  was  sold  is  a  sufficient  consideration  for  any  con- 
tract which  the  company  might  lawfully  make  respecting  the 
transportation  of  the  passenger  or  her  baggage.  It  is  not 
necessary  that  there  should  have  been  a  sprecial  or  independent 
consideration  for  every  separate  paragraph  or  provision  of  the 
contract,  for  the  consideration  of  the  contract  itself  is  a  con- 
sideration for  every  provision  in  it.  In  other  words,  the  ticket 
containing  these  eleven  provisions,  with  the  introductory 
clause  quoted  above,  constitutes  one  entire  contract. 

In  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct. 
Rep.  663,  48  L.  ed.  1053,  it  is  said:  "It  is  again  urged  that 
there  was  no  independent  consideration  for  the  exemption 
expressed  in  the  bill  of  lading.  This  point  was  made  in  York 
]\Ifg.  Co.  V.  Illinois  Cent.  R.  R.,  3  Wall.  107,  18  L.  ed.  170. 
In  response  it  was  said :  *  The  second  position  is  answered  by 
the  fact  that  there  is  no  evidence  that  a  consideration  was 
not  given  for  the  stipulation.  The  company,  probably,  had 
rates  of  charges  proportionod  to  the  ri^ks  they  assumed  from 
the  nature  of  the  goods  cariicil,  i.ud  the  exception  of  lasses 
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by  fire  must  necessarily  have  affected  the  compensation  de- 
manded. Be  this  as  it  may,  the  consideration  expressed  was 
sufficient  to  support  the  entire  contract  made.'  In  other 
words,  the  consideration  expressed  in  the  bill  of  lading  was 
sufficient  to  support  its  stipulations." 

But  it  is  said  that  the  recital  that  the  ticket  was  sold  at  a 
reduced  rate  was  only  prima  facie  evidence  of  the  fact,  and 
therefore  the  court  should  not  have  excluded  the  testimony 
offered.  It  is  sufficient  answer  to  say  that  no  effort  was  made 
to  show  that  in  fact  the  ticket  was  not  sold  at  a  reduced  rate. 
The  ''^  only  effect  of  the  testimony  sought  to  be  introduced 
was  that  nothing  was  said  to  Mrs.  Rose  about  a  reduced  rate 
or  a  limitation  upon  the  value  of  her  baggage.  We  think 
the  court's  ruling  was  clearly  correct.  In  the  first  place,  Mrs. 
Rose  was  not  purchasing  this  ticket.  It  was  furnished  by 
the  Burlington  road  or  by  some  one  in  Omaha  for  her.  What 
difference  could  it  have  made  that  no  statements  were  made 
by  the  Burlington  agent  in  Butte  ?  As  said  above,  it  was  not 
sought  to  show  that  any  representations  were  in  fact  made,^ 
but  only  that  no  representations  were  made  as  to  the  rate  at 
which  the  ticket  had  been  furnished,  or  that  the  value  of 
plaintiff's  baggage  was  not  to  exceed  one  hundred  dollars. 
If  the  evidence  had  been  introduced,  the  situation  of  the  par- 
ties would  not  have  been  different  in  any  respect  from  what 
it  is  now. 

The  Burlington  agent  at  Butte  had  specific  directions  ta 
furnish  Mrs.  Rose  a  particular  kind  or  character  of  ticket. 
He  performed  his  "duty  fully  when  he  furnished  precisely 
the  kind  of  ticket  he  was  directed  to  furnish.  There  was 
not  any  legal  obligation  resting  on  Mrs.  Rose  to  accept  the 
particular  ticket  tendered  to  her.  Doubtless,  she  could  have 
purchased  a  different  kind  of  ticket  and  one  which  would  not 
have  limited  the  amount  of  recovery  for  her  baggage  in  case- 
of  loss,  but  she  chose  to  accept  this  ticket  and  agreed  that 
the  value  of  her  baggage  did  not  exceed  one  hundred  dollars. 
Furthermore,  she  agreed,  under  the  eleventh  paragraph  of  the 
contract,  that  the  agent  at  Butte  could  not  alter,  modify  or 
waive  in  any  manner  any  of  the  conditions  named  in  the 
contract.  If,  then,  the  agent  could  not  vary  the  terms  of  the 
contract  by  any  act  or  omission  on  his  part,  it  is  impossible 
to  perceive  the  relevancy  of  the  testimony  offered. 

But  it  is  contended  that  Mrs.  Rose  was  not  aware  of  the 
terms  of  paragraph  8  of  the  ticket,  as  set  forth  above,  and 


l?'eb.  1907.]     Rose  v.  Northern  Pacific  Ry.  Co.  841 

that  in  any  event  she  should  have  been  accorded  the  oppor- 
tunity to  determine  for  herself  whether  she  would  accept  this 
ticket  with  its  limitation  as  to  the  value  of  her  baggage  or 
procure  another  kind  of  ticket  by  which  she  might  have  held 
the  carrier  for  its  full  value.  We  do  not  think  there  is  any 
merit  in  either  of  '''  these  contentions.  The  limitation  men- 
tioned in  paragraph  8  was  made  by  a  plain  provision  on  the 
face  of  the  ticket,  and  the  ticket  was  signed  by  Mrs.  Rose. 
In  the  absence  of  fraud,  a  party  to  a  written  contract  cannot 
be  heard  to  say  that  he  did  not  know  or  understand  its  con- 
tents. In  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  427,  24  Sup. 
Ct.  Rep.  663,  48  L.  ed.  1053,  it  is  said:  "There  can  be  no 
limitation  of  liability  without  the  assent  of  the  shipper  (New 
Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  12' 
L.  ed.  465),  and  there  can  be  no  stipulation  for  any  exemption 
by  a  carrier  which  is  not  just  and  reasonable  in  the  eye  of 
the  law:  New  York  Cent.  R.  R.  Co.  v.  Lockwood,  17  WalL 
357,  21  L.  ed.  627 ;  Bank  of  Kentucky  v.  Adams  Express  Co., 
93  U.  S.  174,  23  L.  ed.  872.  Inside  of  that  limitation,  the- 
carrier  may  modify  his  responsibility  by  special  contract  with 
a  shipper.  A  bill  of  lading  limiting  liability  constitutes  such 
a  contract,  and  knowledge  of  the  contents  by  the  shipper  will 
be  presumed ' ' :  See,  also.  Civ.  Code,  sec.  2204. 

The  second  contention  is  likewise  disposed*of  by  the  decision 
in  the  Cau  case  (194  U.  S.  427,  24  Sup.  Ct.  Rep.  663,  48  L. 
ed.  1053).  It  is  said:  "It  is  well  settled  that  the  carrier  may 
limit  his  common-law  liability :  York  Mfg.  Co.  v.  Illinois  Cent. 
R.  R.,  3  Wall.  107,  18  L.  ed.  170.  But  it  is  urged  that  the 
contract  must  be  upon  a  consideration  other  than  the  mere 
transportation  of  the  property,  and  an  'option  and  oppor- 
tunity must  be  given  to  the  shipper  to  select  under  which 
(the  common-law  or  limited  liability)  he  will  ship  his  goods.' 
If  this  means  that  a  carrier  must  take  no  advantage  of  the 
shipper  or  practice  no  deceit  upon  him,  we  agree.  If  it 
means  that  the  alternative  must  be  actually  presented  to  the 
shipper  by  the  carrier,  we  cannot  agree.  From  the  stand- 
point ot  the  law  the  relation  between  carrier  and  shipper  is 
simple.  Primarily,  the  carrier's  responsibility  is  that  ex- 
pressed in  the  common  law,  and  the  shipper  may  insist  upon 
the  responsibility.  But  he  may  consent  to  a  limitation  of  it, 
and  this  is  the  'option  and  opportunity'  which  is  ollered  to 
him." 


w 


812  American  State  Reports,  Vol.  119.     [Montana, 

In  our  opinion,  Mrs.  Rose  is  not  in  any  different  position 
in  this  ease  from  what  she  would  have  been  had  she  gone  to 
the  agent  of  the  Northern  Pacific  Railway  Company  in  Butte 
and  demanded  from  him  a  first-class  limited  ticket,  and,  as 
an  inducement  "^^  to  secure  a  reduced  rate,  had  specifically 
agreed  to  hold  the  company  for  no  greater  amount  than  one 
hundred  dollars  in  case  her  baggage  should  be  lost. 

2.  Is  the  contract  void  as  against  public  policy?  For  the 
sake  of  this  argument,  it  may  be  said  that  our  codes  declare 
the  public  policy  of  this  state.  Sections  970  and  2240  of  the 
Civil  Code  are  relied  upon  by  counsel  for  appellant  in  their 
contention  that  the  contract  is  void  so  far  as  paragraph  8  is 
concerned.     These  sections  read : 

"Sec.  970.  A  check  must  be  affixed  to  every  package  or 
parcel  or  baggage  when  taken  for  transportation  by  any  agent 
or  employe  of  such  railroad  corporation,  and  a  duplicate 
thereof  given  to  the  passenger;  ....  if  his  baggage  is  not 
delivered  to  him  by  the  agent  or  employe  of  the  railroad  cor- 
poration, he  may  recover  the  value  thereof  from  the  cor- 
poration. ' ' 

"Sec.  2240.  That  is  not  lawful  which  is:  (1)  Contrary  to 
an  express  provision  of  law;  (2)  Contrary  to  the  policy  of 
express  law,  though  not  expressly  prohibited." 

But  there  are  other  sections  of  the  same  code  applicable 
here.     Sections  2876  and  2878  read  as  follows: 

"Sec.  2876.  The  obligations  of  a  common  carrier  cannot 
be  limited  by  general  notice  on  his  part,  but  may  be  limited 
by  special  contract. ' ' 

"Sec.  2878.  A  passenger,  consignor,  or  consignee,  by  ac- 
cepting a  ticket,  bill  of  lading  or  written  contract  for  car- 
riage, with  a  knowledge  of  its  terms,  assents  to  the  rate  of 
hire,  the  time,  place  and  manner  of  delivery  therein  stated. 
But  his  assent  to  any  other  modification  of  ^he  carrier's  rights 
or  obligations  contained  in  such  instrument  can  only  be  mani- 
fested by  his  signature  to  the  same." 

Considering  the  provisions  of  sections  970,  2876,  and  2878 
together,  there  appears  to  be  but  one  conclusion  which  can  be 
reached,  viz.,  that,  in  the  absence  of  a  special  contract  limit- 
ing the  carrier's  liability,  the  provisions  of  section  970  would 
authorize  the  recovery  of  the  actual  value  of  the  baggage  lost ; 
but  it  is  lawful,  under  section  2878,  for  the  carrier  and  pas- 
senger ''^  to  agree,  in  a  writing  signed  by  the  passenger,  to 
a  modification  of  the  carrier's  obligation  to  respond  in  dam- 
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ages  for  such  actual  value,  and  this  seems  to  have  been  clone 
in  this  instance. 

In  Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  297,  72  Pac. 
^42,  this  court  considered  to  some  extent  the  question  pre- 
sented here,  with  reference  to  the  right  of  a  common  carrier 
of  property  to  limit  its  common-law  liability  by  a  special 
contract,  and,  among  other  things,  said:  "At  common  law 
the  carrier  is  liable  for  the  full  amount  of  the  damage  result- 
ing from  his  negligence.  This  liability  may  be  limited  by  an 
express  agreement  made  between  the  shipper  and  the  carrier 
at  the  time  of  the  delivery  of  the  goods  for  transportation, 
provided  the  limitation  be  such  as  the  law  can  recognize  as 
reasonable,  and  not  inconsistent  with  sound  public  policy: 
Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct. 
Rep.  151,  28  L.  ed.  717;  Southern  Express  Co.  v.  Caldwell, 
21  Wall.  264,  22  L.  ed.  556 ;  Squire  v.  New  York  Cent.  R.  R. 
Co.,  "98  Mass.  239,  93  Am.  Dec.  162.  And  where  the  parties 
have,  by  stipulation,  fixed  upon  a  value  of  the  property,  such 
stipulation  has  the  effect  of  limiting  the  liability  of  the  car- 
rier, and  is,  to  that  extent,  a  defense  to  an  action  for  damages." 

In  Hart  v.  Pennsylvania  R.  R.  Co.,  112  U.  S.  331,  5  Sup. 
Ct.  Rep.  151,  28  L.  ed.  717,  the  same  subject  is  considered, 
and  it  is  there  said:  "There  is  no  justice  in  allowing  the  ship- 
per to  be  paid  a  large  value  for  an  article  which  he  has 
induced  the  carrier  to  take  at  a  low  rate  of  freight  on  the 
assertion  and  agreement  that  its  value  is  a  less  sum  than  that 
Claimed  after  a  loss.  It  is  just  to  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  value,  even  where  the  loss  or 
injury  has  occurred  through  the  negligence  of  the  carrier. 
The  effect  of  the  agreement  is  to  cheapen  the  freight  and 
secure  the  carriage,  if  there  is  no  loss;  and  the  effect  of  dis- 
regarding the  agreement,  after  a  loss,  is  to  expose  the  carrier 
to  a  greater  risk  than  the  parties  intended  he  should  assume. 
The  agreement  as  to  value,  in  this  case,  stands  as  if  the  car- 
rier had  asked  the  value  of  the  horses,  and  had  been  told  by 
the  plaintiff  the  sum  inserted  in  the  contract. 

*®  "The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.  It  does  not  induce  want  o£ 
care.  It  exacts  from  the  carrier  the  measure  of  care  due  to 
the  value  agreed  on.  The  catrier  is  bound  to  respond  in  that 
value  for  negligence.  The  compensjition  for  carriage  is  based 
on  that  value.  The  shipper  is  estopped  from  saying  that  the 
value  is  greater.     The  articles  have  no  greater  value,  for  the 
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purposes  of  the  contract  of  transportation,  between  the  par- 
ties to  that  contract.  The  carrier  must  respond  for  negli- 
gence up  to  that  value.  It  is  just  and  reasonable  that  such 
a  contract,  fairly  entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld.  There  is  no  vio- 
lation of  public  policy.  On  the  contrary,  it  would  be  unjust 
and  unreasonable,  and  would  be  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom  of  contracting, 
and  thus  in  conflict  with  public  policy,  if  a  shipper  should  be 
allowed  to  rfeap  the  benefit  of  the  contract  if  there  is  no  loss, 
and  to  repudiate  it  in  case  of  loss."  To  the  same  effect  is 
the  decision  in  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  427,  24 
Sup.  Ct.  Rep.  663,  48  L.  ed.  1053. 

Section  2892  of  the  Civil  Code  provides:  "The  liability  of 
a  carrier  for  baggage"  received  by  him  with  a  passenger  is  the 
same  as  that  of  a  common  carrier  of  property."  Under  the 
provisions  of  this  section,  the  decisions  cited  above  are  directly 
applicable  here. 

While  it  may  be  admitted,  for  the  purposes  of  this  case, 
although  not  decided,  that  a  carrier  would  not  be  permitted 
to  contract  against  any  liability  whatever  arising  from  its  own 
negligence,  that  it  may  lawfully  contract  to  limit  such  lia- 
bility, provided  the  limitation  is  reasonable,  can  hardly  be 
said  to  be  open  to  doubt  at  this  time,  although  there  appears 
to  be  some  conflict  in  the  decisions:  6  Cyc.  399,  400.  From 
the  record  presented  in  this  case,  it  is  impossible  for  this  court 
to  say  that  the  limitation  imposed  in  this  instance  was  unrea- 
sonable. 

We  find  no  error  in  the  record.  The  judgment  and  order 
are  affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


Stipvlations  in  Railway  TicTcets  limiting  carrier's  liability  for  bag- 
gage are  discussed  in  the  note  to  Wood  v.  Maine  Cent.  R.  E.  Co., 
99  Am.  St.  Bep.  364-371.  The  general  rule  is  that  a  carrier  is  an 
insurer  of  the  safety  of  a  passenger's  baggage:  NasbviUe  etc.  Ey. 
Co.  V.  Lillie,  llj  Tenn.  331,   105  Am.  St.  Rep.  947. 
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CITY  OF  BILLINGS  v.  COOK. 

[35  Mont.  95,  88  Pac.   656.] 

MUNICIPAL  COEPOEATIONS — Livery-stable  Ordinances — 
Validity. — A  municipal  ordinance  requiring  anyone  desiring  to  engage 
in  the  livery-stable  business  to  first  obtain  a  permit  from  the  city 
council,  and  the  consent  of  a  majority  of  the  lot  owners  in  the'  block, 
and  exempting  from  its  operation  any  livery-stable  then  in  existence, 
is,  as  to  one  who  has  practically  completed  a  livery-stable  within 
the  city  limits,  and  made  arrangements  to  operate  it  before  the  pas- 
sage of  the  ordinance,  void  and  inoperative  as  an  unlawful  dis- 
crimination between  himself  and  others  engaged  in  the  same  business 
at  the  time  of  the  enactment  of  the  ordinance,     (p.  848.) 

W.  M.  Johnston,  for  the  appellants. 

H.  A.  Groves,  for  the  respondent. 

^***  SMITH,  J.  This  is  an  appeal  from  the  .iudgrment  of 
the  district  court  of  Yellowstone  county,  finding  the  appel- 
lants guilty  of  a  violation  of  Ordinance  No.  223  of  the  city  of 
Billings,  and  imposing  a  fine  upon  each  of  them. 

The  action  was  begun  in  the  police  court  upon  a  complaint, 
which  is  as  follows:  "That  on  or  about  the  twelfth  day  of 
April,  A,  D.  1906,  within  the  corporate  limits  of  the  city  of 
Billings,  in  the  county  of  Yellowstone,  state  of  Montana,  the 
defendants  committed  the  crime  of  unlawfully  maintaining, 
conducting  and  operating  a  livery-stable  in  that  the  said 
J.  F.  Cook  and  B.  M.  Cox,  then  and  there  being,  did,  then 
and  there,  without  first  obtaining  a  permit  from  the  city 
council  of  said  city,  maintain,  conduct  and  operate  a  livery- 
stable  on  lots  numbered  thirteen  (13)  and  fourteen  (14)  of 
block  numbered  one  hundred  and  five  (105)  of  the  original 
town  (now  city)  of  Billings,  Montana,  according  to  the  official 
plat  thereof  now  on  file  and  of  record  in  the  office  of  the 
county  clerk  and  recorder  of  Yellowstone  county,  Montana, 
the  majority  of  the  buildings  situated  on  said  block,  then  and 
there,  being  residences,  contrary  to  the  provisions  *^*  of  the 
ordinance  of  the  said  city  of  Billings,  in  such  cases  made  and 
provided,  No.  223,  entitled:  'An  ordinance  regulating  the 
location  of  livery-stables  within  the  corporate  limits  of  the 
city  of  Billings.'  " 

From  a  judgment  of  conviction  in  the  police  court  the  de- 
fendants appealed  to  the  district  court,  where  the  cause  was 
tried  by  the  court,  without  a  jury,  upon  an  agreed  statement 
of  facts,  the  material  portions  of  which  are: 


846  American  State  Reports,  Vol.  119.     [^Montana. 

**(5)  That  ....  on  or  about  the  twentieth  day  of  Feb- 
ruary, 1906,  said  defendants  did  acquire  and  purchase  at  a 
cost  of  $1,100  lots  numbered  thirteen  and  fourteen  in  block 
numbered  one  hundred  five  of  the  original  town,  now  city,  of 
Billings,  and  which  is  within  the  corporate  limits  of  said  city 
and  within  the  residence  district  of  said  city,  the  majority 
of  the  buildings  situate  in  said  block  being  residences. 

"(6)  That  immediately  after  acquiring  and  purchasing 
said  lots  said  defendants  began  the  construction  of  a  livery- 
stable  fifty  feet  in  width  by  one  hundred  and  thirty  feet  in 
depth,  said  lots  being  in  the  aggregate  fifty  feet  in  width  and 
one  hundred  and  forty  feet  deep;  that  said  defendants  con- 
structed a  foundation  for  said  livery-stable  at  a  cost  of  $75.25, 
and  made  water  and  sewer  connections  therefor  at  a  cost  of 
$195.00,  and  in  addition  thereto,  in  the  construction  of  said 
livery-stable  expended  the  sum  of  $20.00  for  hardware,  $955.00 
for  lumber,  and  $214.00  for  labor  prior  to  the  sixth  day  of 
IMarch,  1906;  and  that  on  the  sixth  day  of  March,  1906,  said 
defendants  had  a  total  sura  of  $2,609.25  invested  in  said  lots 
and  in  said  livery-stable  so  partially  constructed  as  afore- 
said  

"(8)  That  said  livery-stable,  with  the  exception  of  the 
painting  thereof,  was  practically  finished  and  completed  on 
the  twelfth  day  of  April,  1906,  at  an  approximate  cost  of 
$3,500,  exclusive  of  the  cost  of  lots,  and  that  when  finally 
completed  and  painted  will  cost  said  defendants  about  $4,000, 

**  (9)  That  on  the  sixth  day  of  March,  1906,  at  the  request 
of  certain  property  owners  living  in  the  city  of  Billings,  the 
city  council  of  said  city  passed  Ordinance  No.  223,  which 
ordinance  ***^  was  on  that  day  approved  by  the  mayor  of 
said  city,  and  is  in  words  and  figures  following,  to  wit: 

"  'Ordinance  No.  223. 
**  'An  Ordinance  Regulating  the  Location  of  Livery-stables 
within  the  Corporate  Limits  of  the  City  of  Billings. 
"  'Be  it  ordained,  by  the  city  council  of  the  city  of  Billings : 
"  'Section  1.     Any  person  or  corporation  desiring  to  con- 
struct, maintain,  conduct  or  operate  a  livery-stable,  within  the 
corporate  limits  of  the  city  of  Billings,  on  any  block  where  the 
majority  of  the  buildings  situate  thereon  are  residences,  must 
first  obtain  a  permit  from  the  city  council  as. hereinafter  pro- 
vided. 

"  'Sec.  2.  Any  person  or  corporation  desiring  to  so  con- 
struct, maintain,  conduct,  or  operate  a  livery-stable  as  afore- 
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said,  must  file  with  the  city  council  a  written  application  in 
which  must  be  stated  the  number  of  lots  and  block  upon  which 
he  desires  to  construct,  maintain,  conduct  or  operate  a  livery- 
stable,  the  nature  of  the  structure,  the  manner  in  which  said 
hvery-stable  is  to  be  conducted  or  operated,  and  a  description 
of  all  buildings  situate  on  said  block  and  the  purpose  for 
which  each  is  used.  At  the  time  of  filing  said  application  such 
person  or  corporation  shall  also  file  with  the  city  council  the 
written  consent  to  the  granting  of  such  application  of  a  ma- 
jority of  the  lot  owners  of  the  block  on  which  he  desires  to  con- 
struct, maintain,  conduct,  or  operate  said  livery-stable. '  .  .  .  . 

"  'Sec.  5.  The  provisions  of  this  ordinance  shall  not  apply 
to  any  livery-stable  now  being  maintained,  conducted  or  oper- 
ated. 

**  'Sec.  6.  Any  person  or  corporation  who  shall  construct, 
maintain,  conduct,  or  operate  any  livery-stable  within  the  cor- 
porate limits  of  the  city  of  Billings  in  violation  of  the  pro- 
visions of  this  ordinance,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  fined  in  a  sum 
not  less  than  $10.00  nor  more  than  $300.00,  and  each  day 
such  livery-stable  *®^  is  so  maintained,  conducted,  or  oper- 
ated shall  be  deemed  a  separate  and  distinct  offense. ' 

**  (14)  That  said  defendants  began  to  conduct,  operate  and 
maintain  their  livery-stable  business  in  said  livery-stable  after 
the  passage,  approval,  and  publication  of  said  ordinance  and 
prior  to  the  twelfth  day  of  April,  1906. 

"(15)  In  addition  to  the  livery-stable  operated  and  main- 
tained by  said  defendants  there  are  three  other  livery-stables 
in  said  city,  two  of  which  are  in  residence  districts  of  said 
city,  but  which  were  in  operation  long  before  the  passage  of 
said  ordinance. 

"  (16)  That  said  livery-stable  of  defendants  on  said  lots 
has  always  been,  since  its  construction,  kept  in  good,  orderly 
and  clean  condition,  at  least  equal  to  any  other  livery-stable 
in  said  city,  and  far  superior  to  some." 

As  the  ultimate  question  to  be  decided  here  is  whether  the 
conviction  of  the  defendants  shall  be  affirmed  or  set  aside, 
we  only  deem  it  necessary  to  pass  upon  the  one  point  which 
seems  to  us  particularly  decisive  of  that  question.  That  point 
is  squarely  presented  by  the  appellants  in  their  brief,  as 
follows:  "The  ordinance  in  question  is  an  unlawful  discrim- 
ination between  appellants  and  other  proprietors  of  livery- 
stables  in  the  city  of  Billings." 
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It  will  be  observed  that  the  defendants  were  not  prosecuted 
for  "constructing"  a  livery -stable,  but  for  maintaining,  con- 
ducting and  operating  one.  Let  us,  then,  for  the  purpose  of 
analyzing  the  question,  eliminate  the  word  "construct"  from 
sections  1,  2,  and  6  of  the  ordinance.  Section  1  would  then 
require  any  person  desiring  to  maintain,  conduct,  or  operate 
a  livery-stable  within  certain  residence  portions  of  the  city  of 
Billings,  to  first  obtain  a  permit  from  the  city  CMincil,  and 
section  2  would  provide  that  any  person  desiring  to  maintain, 
conduct,  and  operate  a  livery-stable,  as  aforesaid,  must  first 
file  his  written  application  therefor  and  the  consent  in  writing 
of  a  majority  of  the  •***  lot  owners  of  the  block  in  which  he 
desires  to  maintain,  conduct,  and  operate  said  stable.  Section 
€  would  read:  "Any  person  ....  who  shall  ....  main- 
tain, conduct  or  operate  any  livery-stable  ....  in  violation 
of  the  provisions  of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor."  Section  5  provides  that  the  provisions  of  the 
ordinance  shall  not  apply  to  any  livery-stable  that  was  being 
maintained,  conducted,  or  operated  at  the  time  of  the  passage 
of  the  ordinance,  and  the  record  discloses  the  fact  that  there 
were  three  livery-stables  to  which  the  exception  would  apply. 

It  seems  that  defendants  were  allowed  to  practically  com- 
plete their  stable,  and  were  then  prosecuted  for  operating  it. 
The  effect  of  the  ordinance  is  that  the  first  three  stables,  two 
of  which  were  in  the  residence  district,  could  continue  to 
operate,  but  the  defendants  could  not  operate  at  all.  The 
legislature,  by  paragraph  42  of  section  4800  of  the  Political 
Code,  as  amended  by  an  act  of  the  fifth  legislative  assembly, 
approved  March  8,  1897  (Laws  1897,  p.  203),  gave  to  city 
councils  the  express  authority  to  regulate  the  location  of 
livery -stables. 

In  the  case  of  State  v.  Cudahy  Packing  Co.,  33  Mont.  179, 
114  Am.  St.  Rep.  804,  82  Pac.  833,  this  court  reviewed  the 
decisions  of  the  supreme  court  of  the  United  States  constru- 
ing that  portion  of  the  fourteenth  amendment  to  the  constitu- 
tion of  the  United  States,  which  declares  that  "no  state  shall 
....  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  The  opinion  of  Mr.  Justice  Field  in 
Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup.  Ct.  Rep.  357,  28 
L.  ed,  923,  is  there  quoted,  in  which  he  says:  "Equal  pro- 
tection and  security  should  be  given  to  all  under  like  cir- 
cumstances in  the  enjoyment  of  their  personal  and  civil 
rights  J  ....  all  persons  should  be  equally  entitled  ....  to 
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«njoy  property;  ....  no  impediment  should  be  interposed 
to  the  pursuits  of  anyone,  except  as  applied  to  the  same  pur- 
suits by  others  under  like  circumstances;  ....  no  greater 
burdens  should  be  laid  upon  one  than  are  laid  upon  others 
in  the  same  calling  and  condition." 

i»5  In  the  case  of  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6 
Sup.  Ct.  Rep.  1064,  30  L.  ed.  220,  also  there  cited  by  this 
court,  it  was  said  that  "the  equal  protection  of  the  laws  is  a 
pledge  of  the  protection  of  equal  laws. ' ' 

"Not  only  must  the  law  as  enacted  furnish  equal  protec- 
tion to  all,  but  also,  the  legislature,  in  enacting  any  law,  must 
;S0  adjust  its  provisions  that  it  will  operate  equally  upon  the 
individuals  constituting  the  class  of  citizens  whose  conduct 
it  is  intended  to  control":  State  v.  Cudahy  Packing  Co.,  33 
Mont.  179,  114  Am.  St.  Rep.  804,  82  Pac.  833. 

The  case  of  Mayor  etc.  of  Hudson  v.  Thome,  7  Paige  (N. 
Y.),  261,  was  an  action  in  equity  to  restrain  the  erection  of 
jBi  hay  press  building  on  a  certain  city  lot.  The  city  council 
had  passed  an  ordinance  by  which,  among  other  things,  it  was 
ordered  that  no  person  should  erect  or  construct,  or  cause  to 
be  erected  or  constructed,  any  wooden  or  frame  barn,  stable, 
-or  hay  press,  within  certain  specified  limits  of  the  city  of 
Hudson,  of  more  than  thirty  feet  in  width  and  thirty  feet  in 
-depth,  without  the  permission  of  the  common  council.  The 
xjhancellor  said:  "It  appears  there  were  such  buildings  already 
in  existence,  not  only  within  other  compact  parts  of  the  city, 
but  also  within  the  prohibited  limits,  the  occupation  of  which, 
for  storing  and  pressing  hay,  the  common  council  did  not 

intend  to  restrain If  the  manufacture  of  pressed  hay 

within  the  compact  parts  of  the  city  is  dangerous  in  causing 
or  promoting  fires,  the  common  council  have  the  power  .... 
to  prevent  the  carrj'ing  on  of  such  manufacture,  but,  as  all 
by-laws  must  be  reasonable,  the  common  council  cannot  make 
a  by-law  which  shall  permit  one  person  to  carry  on  the  dan- 
gerous business,  and  prohibit  another,  who  has  an  eiiual  right, 
from  pursuing  the  same  business.  Neither  have  they  the 
right  to  permit  the  dangerous  manufacture  to  be  carried  on  in 
l)uildings  already  erected,  and  to  prohibit  these  defendants, 
whose  building  was  destroyed  by  an  incendiary,  from  rebuild- 
ing the  same  for  the  purpose  of  carrying  on  a  manufacture 
which  is  permitted  to  others":  See,  also,  Cooley's  Constitu- 
tional Limitations,  p.  282. 

Am.  St.  Kej..,  Vol.  11.9— 54 
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loe  «'As  it  would  be  unreasonable  and  unjust  to  make,  un- 
der the  same  circumstances,  an  act  done  by  one  person  penal, 
and  if  done  by  another  not  so,  ordinances  which  have  this 
effect  cannot  be  sustained.  Special  and  unwarranted  discrim- 
ination, or  unjust  or  oppressive  interference  in  particular 
cases,  is  not  to  be  allowed.  The  powers  vested  in  municipal 
corporations  should,  as  far  as  practicable,  be  exercised  by  or- 
dinances general  in  their  nature  and  impartial  in  their  opera- 
tion": 1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  322. 

In  the  case  of  Tugman  v.  City  of  Chicago,  78  111.  405,  the 
court  said:  "It  will  be  observed  that  the  regulation,  to  enforce 
which  this  suit  was  instituted,  prohibits  the  use  and  operating 
of  slaughter-houses  which  should  be  erected  after  the  first  day 
of  January,  1872,  while  those  that  were  erected  prior  to  that 
time  are  left  perfectly  free  to  be  operated  as  the  owners 
thereof  maj'  desire.  If  the  health  or  comfort  of  the  city  re- 
quired the  prohibition  of  new  slaughter-houses  within  a  desig- 
nated part  of  the  city,  the  same  reason  would  surely  demand 
that  old  ones  should  be  discontinued.  If  one  of  the  citizens 
of  Chicago  is  permitted  to  engage  in  the  business  of  slaughter- 
ing animals  in  a  certain  locality,  an  ordinance  which  would 
prevent,  under  a  penalty,  another  from  engaging  in  the  same 
business,  would  not  only  be  unreasonable,  and^  for  that  reason, 
void,  but  its  direct  tendency  would  be  to  create  a  monopoly, 
which  the  law  will  not  permit.  The  fact  that  certain  per- 
sons were  engaged  in  the  business  within  the  district  desig- 
nated in  the  ordinance  at  the  time  of  its  adoption  gave  them 
no  right  to  monopolize  the  business,  nor  would  such  fact 
authorize  the  board  of  health  to  provide  that  such  persons 
might  continue  the  avocation,  while  others  should  be  deprived 
of  a  like  privilege  who  should  engage  in  the  business  at  a 
later  period.  If  the  board  of  health  had  any  power  to  adopt 
an  ordinance  on  the  subject,  the  ordinance,  to  be  valid,  should 
not  discriminate  in  favor  of  any  citizen.  If  it  prohibited 
one  from  carrying  on  the  business,  that  prohibition  should 
extend  to  all,  regardless  of  the  time  the  business  may  have 
been  **''  commenced.  A  regulation  of  this  character,  to  be 
binding  upon  the  citizen,  must  not  only  be  general,  but  it 
should  be  uniform  in  its  operation":  See,  also.  City  of  Chi- 
cago V.  Rumpff,  45  111.  90,  92  Am.  Dec.  196. 

The  case  of  Town  of  Crowley  v.  West,  52  La.  Ann.  526,  78 
Am.  St.  Rep.  355,  27  South.  53,  47  L.  R.  A.  652,  was  a  case 
very  similar  to  this  one.     The  defendant  was  fined  for  vio- 
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lating  an  ordinance  of  the  town  of  Crowley  which  prohibited 
the  establishment  of  livery-stables,  except  within  certain  lim- 
its.    The  ordinance  was  as  follows: 

"Section  1.  That  hereafter  it  shall  be  unlawful  to  estab- 
lish, maintain,  locate  or  operate  a  livery,  feed,  sale,  and  board- 
ing stable  within  any  portion  of  the  corporate  limits  of  the 
town  of  Crowley,  except  as  hereinafter  provided. ' ' 

"Sec.  3.  That  the  provisions  of  this  ordinance  shall  not  be 
applied  to  livery,  sale,  boarding,  and  feed  stables,  already  in 
existence  and  under  operation." 

The  court  said:  "We  have,  then,  a  casein  which  it  appears 
that  a  person,  engaged  in  a  business  which  is  conceded  to  be 
lawful,  in  which  four  other  persons,  or  firms,  are  engaged,  in 
the  same  town,  which,  so  far  as  the  record  discloses,  is  con- 
ducted properly  and  inoffensively,  is  nevertheless,  by  the 
operation  of  a  municipal  ordinance,  arrested  and  fined,  be- 
cause he  has  failed  to  establish  his  said  business  in  a  part  of 
the  town  remote  from  the  business  center,  rather  than  at  the 
place  which  he  considers  most  advantageous,  and  it  further 
appears  that  the  other  four  persons  or  firms  engaged  in  the 
same  business  are  not  to  be  affected  by  the  ordinance,  but  are 
to  be  permitted  to  conduct  their  business  where  they  please, 
and  that  it  naturally  pleases  them  to  remain  in  the  central 
part  of  the  town,  from  which  the  defendant  is  to  be  per- 
manently excluded.  The  proposition  that  the  defendant  can 
be  thus  discriminated  against,  and  that  his  four  competitors 
in  business  can  be  thus  secured  the  monopoly,  in  perpetuity, 
of  the  livery-stable  business  in  Crowley,  cannot  be  seriously 
entertained.  * ' 

We  conclude,  therefore,  that,  both  upon  reason  and  the  de- 
cided cases,  the  ordinance  we  have  had  under  consideration 
was  *****  inoperative  and  void  as  to  these  defendants.  It  is 
therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  the  cause  is  remanded,  with  directions  to  that 
court  to  dismiss  the  action  and  enter  judgment  for  the  de- 
fendants in  accordance  with  the  stipulation  in  the  agreed 
■tatement  of  facts. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  HoUoway  con- 
cur. 
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A  Muniripal  Ordinance  which  pprmits  certain  livery-stflbles  to  bo 
maintained  in  the  business  center  of  the  city,  while  another  stable 
and  all  others  thereafter  erected  are  confined  to  a  designated  locality 
remote  from  the  business  center,  is  held  void  in  Crowley  v.  West, 
52  La.  Ann.  527,  78  Am.  St.  Bep.  355.  As  to  the  power  of  a  city 
to  regulate  the  location  of  dairies  and  cow-stables,  see  St.  Louis 
V.  Fisher,  167  Mo.  654,  99  Am.  St.  Eep.  614. 


PEW  V.  JOHNSON. 

[35  Mont.  173,  88  Pac.  770.] 

APPEAL — Disposition  of  Equity  Cases. — Under  a  statute  au- 
thorizing and  requiring  the  supreme  court  in  equity  cases  to  review 
all  questions  of  fact  arising  upon  the  evidence  and  determine  them, 
as  well  as  all  questions  of  law,  the  court  may,  in  a  case  wherein  the 
title  to  a  water  right  is  sought  to  be  quieted  and  defendant  enjoined 
from  further  interference,  therewith,  pass  without  examination  the 
alleged  errors,  and  dispose  of  the  appeal  upon  its  merits  under  an 
examination  of  the  evidence  alone,     (p.  855.) 

WATEB  EIGHTS — Adverse  User.— If  one  person  and  his  pre- 
decessors have  used  the  water  of  a  stream  for  forty  years  advers<>ly 
tc  the  alleged  rights  of  another  and  his  grantor,  the  former  gains  an 
indefeasible  title  to  such  use.     (p.  857.) 

WATEB  BIGHTS — Conveyances — ^Effect. — ^If  the  father  of  the 
plaintifif 's  grantor  merely  permitted  his  son  to  use  certain  water  rights 
for  the  irrigation  of  the  land  conveyed  to  plaintiff,  the  conveyance 
does  not  carry  a  grant  to  plaintiff  of  the  right  to  use  such  water,  as  an 
appurtenance  to  the  land.     (p.  857.) 

EVIDENCE — Testimony  of  Witness  Since  Deceased — Steno- 
graphic Notes — Identification  of. — If  the  stenographer  who  took  the 
testimony  of  a  witness  since  deceased  is  also  dead  at  the  time  that 
such  testimony  is  sought  to  be  used,  and  no  one  can  be  found  who  can 
read  his  notes  or  speak  as  to  the  correctness  of  them,  or  of  the  tran- 
script thereof,  or  to  the  fact  that  such  transcript  embodied  the  tes- 
timony of  the  witness  as  given  at  the  former  hearing,  such  testimony 
is  not  properly  identified  and  is  not  admissible  in  evidence,     (p.  857.) 

JUDGMENTS — Bes  Judicata. — A  person,  though  not  techni- 
cally a  party  to  a  prior  judgment,  may  nevertheless  have  been  so  con- 
nected with  it  by  his  interest  in  the  result  of  the  litigation,  and  his 
active  participation  therein,  as  to  be  bound  by  such  judgment,  (p. 
857.) 

C.  B.  Nolan  and  C.  E.  Pew,  for  the  appellant. 

E.  A.  Carleton,  for  the  respondent. 

I''*  BRANTLY,  C.  J.  This  action  was  brought  to  deter- 
mine, as  between  the  plaintiff  and  defendant,  the  right  to  the 
use  of  the  waters  of  Silver  creek,  in  Lewis  and  Clark  county. 
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Plaintiff  claims  the  right  to  the  exclusive  use  of  one  hun- 
dred and  sixty-seven  and  one-half  inches,  statutory  measure- 
ment,  as  the  successor  in  interest  of  one  Austin  and  one  Dale, 
who,  in  1865,  settled  upon  adjoining  portions  of  section  29, 
township  11  north  of  range  3  west,  which  is  traversed  by  said 
stream,  and  on  May  25th  of  that  year  made  a  joint  appro- 
priation of  water  therefrom  *''*  and  established  their  right 
by  constructing  a  joint  ditch,  thereby  conveying  the  waters  to 
their  respective  premises.  At  the  date  of  these  settlements 
none  of  the  lands  in  that  neighborhood  had  been  surveyed, 
and  Austin  and  Dale  staked  their  claims  expecting  to  make 
the  boundaries  conform  to  the  lines  of  the  survey  when  it 
should  be  made.  The  survey  was  made  in  1868  or  1869. 
Three  or  four  other  claims  were  taken  up  along  the  stream  dur- 
ing the  same  year.  Austin  was  highest  up  the  stream.  Dale 
was  next  below  him.  Adjoining  Dale  below,  Austin  staked  a 
claim  for  one  Bean,  Next  came  one  Harold  who  "took  up"  a 
claim  in  the  winter  of  1895. 

The  evidence  is  somewhat  vague  and  indefinite  as  to  what 
portion  of  these  lands  is  now  owned  by  defendant,  for  it  does 
not  distinctly  show  to  what  extent  the  boundaries  as  first 
fixed  by  the  respective  claimants  were  changed  at  the  time  the 
survey  was  made.  It  is  clear,  however,  that  the  defendant 
owns  a  portion  of  the  Bean  and  Harold  lands  as  they  were 
originally  staked,  and,  possibly,  a  part  of  the  Dale  lands. 
Next  below  these  claims  one  Bartlett  made  a  settlement  in 
1865.  The  title  to  all  of  these  lands  afterward  passed  by 
patent  from  the  United  States  to  the  successors  of  these  orig- 
inal settlers.  At  present  the  plaintiff  is  the  owner  of  the 
southeast  quarter  of  section  30,  and  of  the  south  half  of  the 
northwest  quarter  of  section  29,  none  of  these  having  been  in- 
cluded in  the  Austin  or  Dale  settlements.  The  latter  sub- 
division was  acquired  by  the  predecessors  of  plaintiff  by  deed 
from  the  Northern  Pacific  Railroad  Company. 

In  his  complaint  plaintiff  claims  eighty  inches  of  the  AiLstin 
and  Dale  appropriation  by  mesne  conveyances  to  hira  of  the 
lands  last  mentioned,  with  appurtenances,  through  one  J.  R. 
Johnson,  and  the  remaining  eij^'hty-seven  and  one-half  inches 
by  mesne  conveyance  of  a  half  interest  in  the  water  right 
through  one  Kleinschmidt,  who  bought  it  from  Johnson  in 
1884,  to  be  used  on  lands  other  than  any  of  those  mentioned, 
belonging  to  Kleinschmidt.  He  alleges  that  the  defendant  has 
for  the  past  two  years  wrongfully  and  without  right  of  title, 
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but  Tinder  a  claim  of  right  tlioreto,  been  diverting  thase  wa- 
ters to  his  irreparable  ^'^  damage,  and  asks  that  his  title  be 
quieted  and  that  defendant  be  enjoined  from  further  inter- 
ference with  them. 

The  defendant  in  his  answer  puts  in  issue  most  of  the  ma- 
terial allegations  of  the  complaint.  He  admits,  however,  that 
the  Austin  and  Dale  appropriation  was  made  in  18G5  as  al- 
leged, but  denies  that  it  ever  consisted  of  more  than  fifty 
inches.  He  avers  that  it  was  made,  to  the  extent  of  one-half 
of  it,  for  the  use  and  benefit  of  the  lands  now  owned  by  the 
defendant,  to  wit,  the  southeast  quarter  of  section  29,  the 
same  being  part  of  the  lands  therein  owned  and  possessed  by 
said  Austin  and  Dale.  He  pleads  and  relies  upon  three  sev- 
eral judgments  rendered  by  the  district  court  of  Lewis  and 
Clark  county,  adjudicating  the  relative  extent  and  priorities 
of  the  rights  of  the  parties  thereto,  to  the  use  of  the  waters 
of  Silver  creek,  some  of  whom  are  alleged  to  have  been  pre- 
decessors, respectively,  of  the  plaintiff  and  defendant,  as 
prior  adjudications  of  the  rights  here  involved,  and  a  com- 
plete estoppel  of  the  claim  now  made  by  the  plaintiff.  He 
further  avers  that  he  has  never  at  any  time  used  more  than 
one-half  of  the  Austin  and  Dale  right,  but  that  he  has  been 
using  it  to  that  extent  and  intends  to  continue  to  do  so,  since 
he  is  the  owner  of  the  right  to  that  extent.  He  alleges  that 
he  and  his  grantors  and  predecessors  in  interest  have,  for  a 
period  of  forty  years  last  past,  and  in  derogation  of  the  al- 
leged exclusive  right  of  plaintiff  and  his  grantors,  openly, 
notoriously,  continuously  and  adversely  to  the  plaintiff  and 
his  grantors,  used  one-half  of  the  Austin  and  Dale  right  upon 
the  lands  now  owned  by  him.  Upon  these  allegations  there 
was  issue  by  reply. 

It  will  be  noticed  that  the  only  issue  presented  by  the  plead- 
ings is  as  to  the  right  to  the  beneficial  use  by  defendants  of 
twenty-five  inches  of  the  Austin  and  Dale  appropriation.  The 
court  found  this  issue  for  the  defendants,  and  thereupon  en- 
tered judgment  dismissing  the  action.  This  appeal  is  from 
the  judgment  and  an  order  denying  plaintiff's  motion  for  a 
new  trial. 

The  court  found,  in  substance,  that  the  judgments  referred 
to  are  res  ad  judicata  as  to  plaintiff 's  alleged  cause  of  action ; 
that  the  waters  appropriated  through  the  Austin  and  Dale 
ditch  were  *''*  intended  for  use  on  a  portion  of  the  lands 
now  owned  by  defendant;  that  no  part  of  them  was  ever  ap- 
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purtenant  to  the  lands  now  owned  by  the  plaintiff;  that 
Kleinschmidt  had  no  interest  therein  which  he  could  convey 
to  plaintiff ;  and  that,  even  if  the  predecessors  of  plaintiff  ever 
owned  the  exclnsive  right  therein,  the  defendant  and  his 
predecessors  had  been  using  them  adversely  to  plaintiff's  al- 
leged right  for  more  than  forty  years,  and  hence  defendant 
has  an  indefeasible  title  thereto. 

Contention  is  made  that  the  court  erred  in  permitting  to  be 
introduced  in  evidence  the  judgments  referred  to,  for  the  rea- 
son that  neither  the  plaintiff  nor  any  of  his  predecessors  were 
parties  to  them,  and  for  the  further  reason  that  the  right 
here  involved  was  not  in  issue  in  any  of  the  causes  wherein 
they  were  rendered.  Contention  is  also  made  that  the  court 
erred  in  permitting  to  be  introduced  in  evidence,  over  objec- 
tion of  defendant,  a  transcript  of  the  stenographic  notes  of  the 
testimony  of  one  W.  H.  Ewing,  deceased,  given  in  the  case  of 
Butler  and  Mynderse  v.  S.  S.  Johnson,  one  of  the  causes  above 
referred  to,  for  the  reason  that  the  controversy  therein  in- 
volved was  not  an  action  between  the  same  parties  relating 
to  the  same  matter. 

It  is  further  contended  that  the  findings  of  the  court  are 
not  supported  by  the  evidence,  and  that  they  in  turn  do  not 
support  the  judgment.^  Since  the  statute  (Code  Civ.  Proc... 
sec.  21,  as  amended  by  act  of  1903  [Sess.  Laws  1903,  2d  Ex- 
tra. Sess.,  p.  7]),  authorizes  and  requires  this  court  in  equity 
cases  to  review  all  questions  of  fact  arising  upon  the  evidence 
and  determine  the  same,  as  well  as  questions  of  law,  and  since 
the  merits  of  this  case  can  readily  be  determined  without  the 
solution  of  the  questions  presented  by  the  contentions  of  coun- 
sel, we  forego  an  examination  of  any  of  them.  Conceding 
that  all  the  contentions  made  should  be  sustained,  yet,  upon 
the  evidence,  we  think  the  result  reached  by  the  district  court 
was  correct. 

As  stated  above,  the  evidence  as  to  the  boundaries  of  the 
original  claims  staked  by  Austin,  Dale,  Bean  and  Harold  is 
vague  and  indefinite;  yet  it  does  lend  support  to  the  conclu- 
sion that  a  part  of  the  Dale  land  is  now  included  in  that 
owned  by  the  defendant.  *''"  In  any  event,  it  shows  almost 
conclusively  that  the  defendant  owns  what  were  originally 
the  Bean  and  Harold  claims.  It  further  shows  that  the  plain- 
tiff obtained  his  land  from  the  patentee  of  the  Austin  lands. 
Each  party  is  therefore  entitled  to  claim  the  waters  in  ques- 
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tion,  but  to  the  extent  only  that  the  Austin  and  Dale  appro- 
priation is  shown  to  have  been  appurtenant  to  his  lands,  or 
to  which  he  has  become  vested  with  the  right  by  a  specifio 
conveyance;  for  both  claim  under  this  right  and  no  other. 

The  facts  in  connection  with  this  appropriation  are  these: 
Austin  and  Dale,  soon  after  their  settlement  in  1865,  took  out 
a  common  ditch  from  Silver  creek  and  conveyed  water  therein 
to  their  lands  to  irrigate  their  vegetable  gardens  and  small 
areas  sown  in  grain.  In  neither  case  was  a  greater  area  than 
six  or  eight  acres  cultivated.  It  seems  that  no  part  of  the 
Bean  land  was  cultivated  that  year;  but  the  ditch,  which  was 
finished  about  June  1st,  extended  to  the  east  line  of  the  Dale 
place.  The  next  spring  Harold  and  one  or  two  other  settlers 
to  the  east  and  below  joined  with  Austin  and  Dale  in  chang- 
ing the  point  of  diversion  farther  up  the  creek.  They  en- 
larged the  ditch  and  extended  it  through  the  Bean  and  Harold 
claims  down  to  the  Bartlett  claim.  Thereafter,  by  amicable 
arrangement,  the  successors  in  interest  of  Harold  and  Bean, 
the  predecessors  of  defendant,  and  the  defendant  used  the^ 
waters  so  diverted  to  the  extent  of  twenty-five  inches  in  the 
cultivation  of  their  land.  At  no  time,  except  in  the  various 
actions  hereinbefore  referred  to,  was  this  right  questioned: 
and  in  the  latter  two  of  them  the  tjtventy-five  inches  were 
awarded  to  defendant.  Indeed,  J.  R.  Johnson,  who  without 
doubt  acquired  the  principal  part  of  the  Austin  and  Dale  land* 
by  patent,  and  through  whom  the  plaintiff  claims  his  right, 
lived  up  to  this  arrangement,  he  and  the  defendant  and  his 
predecessors  each  claiming  to  be  the  owner  of  a  half  interest. 
When  the  water  was  plentiful,  each  took  what  he  needed; 
when  it  was  scarce,  they  used  it  alternately.  So  that,  con- 
ceding that  the  conveyance  of  the  half  interest  by  J.  R.  John- 
son to  Kleinschmidt,  and  by  him  to  the  plaintiff,  was  valid 
and  sufficient  to  *^®  convey  that  interest,  still,  looking  to  the 
original  appropriation,  the  method  by  which  defendant's  gran- 
tors acquired  their  interest  and  the  manner  of  its  use  during 
forty  years,  the  defendant  is  entitled  to  the  use'he  claims ;  and, 
since  the  evidence  further  shows  that  he  has  not  transcended 
his  claim  in  the  amount  used,  he  is  not  shown  to  have  in- 
fringed upon  the  rights  of  plaintiff,  and  plaintiff's  action  was 
therefore  properly  adjudged  to  be  without  foundation. 

Further,  it  does  not  appear  that  J.  R.  Johnson  ever  ques- 
tioned the  right  of  defendant,  even  after  the  conveyance  by 
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him  to  Kleinschmidt  of  the  half -interest.  By  that  conveyance,, 
which  was  in  fact  an  exchange  of  rights,  he  obtained  from- 
Kleinschmidt  ostensibly  an  interest  in  waters  from  other 
sources  which  he  thereafter  used  upon  his  place. 

From  another  point  of  view  the  plaintiff  cannot  recover. 
David  Johnson,  the  grantor  of  plaintiff  of  the  lands  now 
owned  by  him,  was  the  son  of  J.  R.  Johnson.  The  lands  of 
the  latter  were  immediately  to  the  east  and  south  of  David 
Johnson's  land.  The  son  obtained  his  land  from  his  father. 
The  remaining  lands  of  J.  R,  Johnson  were  conveyed  by  him 
to  other  parties,  not  interested  here.  As  long  as  David  John- 
son held  his  land,  any  use  of  water  made  by  him  uiereon  was 
by  permission  of  his  father;  and  though  the  Austin  and  Dale 
appropriation  may  have  been  used  by  him,  such  use  of  it  could 
not  and  did  not  make  it  appurtenant  to  any  of  this  land.  So 
that  the  plaintiff,  the  grantee  of  David  Johnson,  could  obtain 
no  better  title  to  the  use  of  it  as  an  appurtenance  to  David 
Johnson's  land  than  had  Johnson  himself.  Therefore,  from 
either  point  of  view,  the  district  court  reached  the  correct 
result. 

We  have  not  so  far  considered  the  deposition  of  Ewing  to 
which  objection  was  made.  This  should  have  been  excluded, 
because  it  was  not  properly  identified.  The  stenographer  who 
made  the  transcript  of  it  was  dead ;  and  since  it  appeared  that 
no  one  could  be  found  to  read  his  stenographic  notes  or  ta 
speak  as  to  the  correctness  of  them,  or  of  the  transcript,  or  to 
the  fact  that  the  transcript  embodied  the  testimony  of  the 
witness  as  ****  given  at  the  former  hearing,  it  was  not  brought 
within  the  rule  of  the  statute  authorizing  its  use:  Code  Civ. 
Proc,  sec.  3146;  Reynolds  v.  Fitzpatrick,  28  Mont.  170,  72 
Pac.  510. 

In  conceding,  for  the  purpose  of  this  case,  the  correctness 
of  the  contention  made  by  counsel  for  appellant  that  the 
judgment-rolls  were  improperly  admitted,  we  do  not  wish  to 
be  understood  as  expressing  any  opinion  thereon,  further  than 
to  say  that  we  are  inclined  to  think  that,  while  the  plaintiff 
was  not  technically  a  party  to  any  one  of  the  cases  in  which 
those  judgments  were  rendered,  he  was  nevertheless  so  con- 
nected with  them  by  his  interest  in  the  result  of  the  litigation 
and  his  active  participation  therein,  that  he  is  bound  by  them. 
From  this  point  of  view,  the  judgment  of  the  district  court 
would  be  justified  upon  the  consideration  of  those  judgments 
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alone,  without  reference  to  the  other  evidence,  which  abun- 
dantly supports  its  conclusion. 

The  judgment  and  order  are  affirmed. 

Mr.  Justice  HoUoway  and  Mr.  Justice  Smith  concur. 


As  to  Stenographer's  Notes  as  Evidence,  see  the  note  to  Pladgitt  v. 
Moll,  81  Am.  St.  Kep.  358. 

Judgments  are  Conclusive  upon  the  parties  to  the  action  and  their 
privies  (Schuler  v.  Ford,  10  Idaho,  739,  1U9  Am.  St.  Rep.  233;  Chicago 
etc.  E.  E.  Co.  V.  Cass  County,  72  Neb.  489,  117  Am.  St.  Rep.  80(3), 
but  upon  them  only:  Larsen  v.  Gasberg,  30  Utah,  470,  116  Am.  St. 
Rep.  859.  The  term  "parties"  includes  those  who  are  directly  in- 
terested in  the  subject  matter  of  the  suit,  knew  of  its  pendency,  and 
had  the  right  to  control  and  direct  or  defend  it:  Courtney  v,  William 
Kn;ible  etc.  Co.,  97  Md.  499,  99  Am.  St.  Rep.  456.  But  see  Cope  v. 
Payne,  111  Tenn.  128,  102  Am.  St.  Eep.  746. 


BRANDE  V.  BABCOCK  HARDWARE  COMPANY. 

[35  Mont.  256,  88  Pac.  949.] 

CHATTEL  MORTGAGES — Removal  of  Grain — ^Bona  Fide  Pur- 
chaser.— If  mortgaged  grain  has  been  removed  from  the  land  of  the 
mortgagor,  it  is  prima  facie  free  from  encumbrance,  and  the  mere 
fact  that  a  buyer  of  it  has  knowledge  that  it  was  once  mortgaged  is 
not  alone  sufficient  to  prevent  his  being  a  bona  fide  purchaser,  (p. 
861.) 

CHATTEL  MORTGAGES — Removal  of  Grain — Bona  Fide  Pur- 
chaser— Estoppel. — If  mortgaged  grain  has  been  removed  from  the 
land  of  the  mortgagor,  a  buyer  of  it  has  a  right  to  presume  that  the 
mortgage  lien  has  been  extinguished,  and  unless  he  has  in  some  way 
estopped  himself  to  deny  the  continued  existence  of  such  lien,  he  may 
safely  buy  as  an  innocent  purchaser,     (p.  862.) 

CHATTEL  MORTGAGES— Waiver  of  Lien.— If  an  agent  of 
the  mortgagee  takes  a  mortgage  on  a  crop  of  grain  in  his  own  name 
for  the  benefit  of  his  principal,  and  agrees  with  a  third  person,  fur- 
nishing the  seed,  that  he  may  purchase  the  crop  at  an  agreed  price 
and  pay  him  the  balance  due  after  deducting  the  cost  of  the  seed, 
such  agent,  if  he  does  not  waive  the  mortgage  lien  altogether,  at 
least  sells  it  for  such  third  person's  promise  to  pay  the  balance  of  the 
purchase  price  to  him.     (p.  862.) 

COSTS — Memorandum  of — Burden  of  Proof. — A  memorandum 
of  items  of  costs,  duly  verified,  served  on  the  opposite  party  and  duly 
filed,  is  prima  facie  evidence  that  the  items  were  properly  expended 
and  therefore  taxable,  unless,  as  matter  of  law,  they  appear  otherwise 
upon  the  face  and  the  burden  of  proving  that  such  items  were  not 
properly  taxable  is  upon  the  other  party,     (p.  863.) 
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F.  H.  Hathborn  and  H.  A.  Grooves,  for  the  appellant. 
W.  M.  Johnston,  for  the  respondent. 

^'^^  SI\IITH,  J.  This  action  was  begun  to  recover  the  sum 
of  five  hundred  and  four  dollars,  the  alleged  value  of  certain 
wheat  sold  by  one  Farr  to  the  defendant  company,  upon 
which  plaintiff  held  a  chattel  mortgage,  of  which  defendant 
is  alleged  to  have  notice.  At  the  close  of  the  testimony  the 
court  directed  the  jury  to  return  a  verdict  for  the  ^^^  defend- 
ant, and  upon  such  verdict  judgment  was  entered.  From 
that  judgment  the  plaintiff  has  appealed  to  this  court. 

It  appears  that  on  the  twenty-ninth  day  of  December,  1903, 
Farr  made,  executed  and  delivered  to  plaintiff  his  promissory 
note,  and  on  the  same  day,  to  secure  the  note,  made  his  chattel 
mortgage  upon  the  crop  to  be  raised  by  him  in  the  following 
year,  1904.  This  note  and  mortgage  were  taken  by  Austin 
North,  the  agent  of  plaintiff.  The  plaintiff  nowhere  appears 
personally  in  the  action.  In  the  spring  of  1904  Farr  went  to 
the  respondent  company  to  buy  seed  wheat  on  credit,  which 
was  refused  him;  but  he  finally  obtained  the  same  by  giving 
a  note  therefor  and  signing  a  contract  to  sell  the  crop  raised 
from  said  seed  to  the  Babcock  company.  The  form  of  con- 
tract was  as  follows: 

"This  agreement,  made  and  entered  into  this  A.  D. 

,  by  and  between  the  A.  L.  Babcock  Hardware  Company 

of  Billings,  Montana,  a  corporation,  the  party  of  the  first  part 

herein,  and ,  party  of  the  second  part,  witnesseth :  That 

the  parties  of  the  first  and  second  parts  have  this  day  mutually 
agreed  and  covenanted,  and  do  by  these  presents  bind  them- 
selves in  the  manner  following;  that  is  to  say: 

"First.  For  and  in  consideration  of  the  covenants  and 
agreements  hereinafter  contained  to  be  kept  and  performed  by 
the  said  party  of  the  second  part,  the  said  party  of  the  first 

part  hereby  agrees  to  sell  and  deliver to  the  said  party 

of  the  second  part  on  demand pounds  of  No.  One  hard 

seed  wheat,  or  so  much  thereof  as  may  be  desired  by  the  said 

party  of  the  second  part,  at  the  rate  of per  hundred 

weight. 

"Second.  Said  party  of  the  second  part  hereby  agrees  to 
sow,  cultivate,  irrigate,  harvest  and  thresh  in  a  good  and  farm- 
er-like manner  all  and  singular  the  hard  wheat  so  to  be  fur- 
nished him  as  above;  and  after  the  said  wheat  shall  have  been 
harvested  and  threshed  as  aforesaid,  to  sell  and  deliver  the 
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same  and  all  thereof  so  harvested  and  threshed  to  the  sai^ 
party  of  the  first  part,  to  be  paid  for  by  the  said  party  of  tl 

first  part  at  the  rate  of per  hundred  weight,  f,  o. 

ears . 

200  '<  Third.     The  said  party  of  the  first  part  hereby  agre 
to  pay  to  the  said  party  of  the  second  part  the  sum  of 


per  hundred  weight  for  all  hard  wheat,  cultivated,  irrigated/ 
harvested  and  threshed  on  the  premises  of  the  said  party  of 
the  second  part,  and  which  may  be  delivered  f.  o.  b.  cars  to 
the  said  party  of  the  first  part  in  good  condition  at  any  time 
during  the  months  of ,  A.  D.  190 — . 

"In  witness  whereof,  the  said  party  of  the  first  part  has 
hereunto  caused  its  corporate  name  and  seal  to  be  affixed  by  its 

proper  officers  on  this ,  A.  D.  190 — ,  and  the  said  party 

of  the  second  part  has  hereunto  fixed  his  hand  and  seal  at 
,  this day  of ,  A.  D.  190—. ' ' 

The  contract  was  filled  in  with  Farr's  name  as  party  of  the 
second  part,  the  number  of  pounds  of  seed  wheat  delivered  to 
him,  and  the  price  per  hundred  (one  dollar  and  fifteen  cents) 
that  was  to  be  paid  for  the  crop  in  the  fall.  One  Connolly 
signed  for  the  company,  and  North  attached  his  signature 
after  Farr's,  either  as  a  party,  or  as  a  witness.  North  also 
indorsed  the  note  for  the  seed  wheat.  He  testified:  "I  was 
anxious  to  see  the  fellow  get  a  crop,  and  I  signed  the  note 
personally  so  that  he  could  get  the  seed  wheat  at  that  time. 
In  my  presence,  Mr.  Connolly  agreed  to  purchase  the  wheat, 
and  agreed  upon  the  price  he  would  pay  for  the  wheat;  that 
is,  the  price  to  be  allowed  Mr.  Farr,  and  to  be  paid  to  me  after 
deducting  the  amount  of  the  note If  I  signed  the  con- 
tract for  the  sale  of  the  wheat,  I  did  it  as  the  agent  of  the 
mortgagee."  He  says  that  in  indorsing  the  note  he  did  not 
intend  to  waive  the  lien  of  the  mortgage. 

At  the  time  of  this  transaction  Connolly  was  the  secretary 
of  the  defendant  company,  acting  in  the  course  of  his  employ- 
ment, and  had  knowledge  of  appellant's  mortgage.  He  says 
that  to  induce  North  to  indorse  the  note,  he  told  him  that  he 
(North)  had  a  mortgage,  and  he  took  no  chances  in  indorsing 
the  note.  Connolly  ceased  to  represent  the  defendant  com- 
pany in  August,  1904, 

2^*  On  September  30,  1904,  Farr  removed  the  wheat  from 
the  land  on  which  it  was  grown,  sold  it  to  defendant  company, 
and  received  the  balance  of  the  money,  after  deducting  the 
amount  of  the  seed  wheat  note.     The  respondent's  miller  re- 
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ceived  the  wheat  for  the  company,  and  none  of  the  then  of- 
ficers or  employes  of  the  Babcock  company  had  any  knowledge 
of  the  chattel  mortgage.  Connolly  left  with  the  company  no 
note  or  memorandum  of  his  agreement  with  North.  Mr.  Fos- 
ter, the  secretary  of  the  Babcock  company,  testified  as  follows : 
"In  the  first  place,  when  the  wheat  is  received  at  the  mill  it  is 
bought  by  the  miller  or  some  person,  and  duplicate  tickets  are 
made  out,  one  of  which  is  given  to  the  man  who  hauls  the  wheat 
in,  and  the  other  one  is  put  on  file  and  turned  in,  taken  in  to 
the  office ;  and  when  the  party  comes  in  to  settle,  the  first  thing 
to  do  is  to  look  at  the  wheat  book,  and  then  we  look  to  see 
whether  he  has  contracts  or  not,  and  if  he  has,  we  settle  accord- 
ing to  that  contract.  If  the  contract  calls  for  a  specific  price 
named  in  the  contract,  we  pay  that ;  otherwise  we  pay  him  the 
market  price  of  that  day;  and,  of  course,  we  examine  our 
lodgers  and  books  to  see  what,  if  anything,  these  parties  owe 
us,  and  of  course  that  is  deducted,  and  a  statement  is  made 
out  to  him  showing  the  amount  of  wheat  received  and  the 
price  of  it,  and  everything  that  is  deducted,  and  he  is  given  a 
check  for  the  balance. " 

We  think  the  district  court  was  right  in  directing  a  verdict 
for  the  defendant. 

Section  3876  of  the  Civil  Code  is  as  follows :  ' '  The  lien  of  a 
mortgage  on  a  growing  crop  continues  on  the  crop  after  sever- 
ance, whether  remaining  in  its  original  state  or  converted  into 
another  product,  so  long  as  the  same  remains  on  the  land  of 
mortgagor."  This  section  is  the  same  as  section  2972  of  the 
California  Civil  Code,  as  amended  in  1878 ;  and  in  the  case  of 
Morgan  v.  Zanetta,  107  Cal.  27,  40  Pac.  22,  the  supreme  court 
of  California  said :  "The  crop  had  been  removed  from  the  land* 
of  the  mortgagor  at  the  time  the  attachments  and  executions 
262  ■^rgj.g  levied  on  it  by  the  [defendant]  ;  therefore,  the  lien  of 
the  mortgage  had  prima  facie  been  extinguished.  It  therefore 
devolved  upon  [plaintiff]  to  remove  this  prima  facie  case  by 
showing  that  the  case  at  bar  is  an  exception  to  the  general 

rule It  is  true  that  when  Cole  attached  he  knew  that 

there  had  been  a  mortgage  on  the  crop ;  but  he  also  knew  that 
the  lien  had  been  extinguished  by  the  removal  of  the  crop 
from  the  land  of  the  mortgagor,  and  he  was  not  bound  to  look 
after  the  former  rights  of  the  mortgagee  who  had  lost  them  by 
bis  own  carelessness." 

We  think  this  decision  is  correct  in  principle,  and  there  is 
nothing  to  be  gained  by  the  examination  of  other  cases.     Sec- 
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tion  3876  was  undoubtedly  enacted  to  facilitate  the  business  of 
dealing  in  grain.  The  mortgagee  is  protected  by  the  provision 
that  the  lien  shall  continue  after  severance ;  but  the  moment  he 
allows  the  grain  to  be  taken  from  the  land  where  it  was  grown, 
he,  by  such  act,  removes  the  principal  means  of  identifying  the 
same,  and  the  property  is  prima  facie  free  of  encumbrance.  If 
this  were  not  so,  no  buyer  would  be  safe  in  purchasing  a  load 
of  wheat,  because  it  would  be  next  to  impossible  for  him  to 
learn  where  every  bushel  offered  for  sale  was  grown,  and 
whether  there  had  ever  been  a  chattel  mortgage  on  it. 

We  hold  that  where  grain  has  been  removed  from  the  land 
of  the  mortgagor,  the  mere  fact  that  the  buyer  had  knowledge 
that  it  was  once  mortgaged  is  not  alone  sufficient  to  prevent  his 
being  a  bona  fide  purchaser.  He  has  a  right  to  presume  that 
the  lien  has  been  extinguished,  and  unless  he  has  in  some  way 
estopped  himself  to  deny  the  continued  existence  of  the  mort- 
gage lien,  he  may  safely  purchase.  In  addition  to  this,  it 
seems  to  us  that,  when  North,  as  plaintiff's  agent,  agreed  that 
the  Babcock  company  might  buy  this  wheat,  under  North's 
own  version  of  the  transaction,  if  he  did  not  waive  the  mort- 
gage lien  altogether,  he  at  least  bartered  it  for  Connolly's 
promise  to  pay  the  balance  of  the  purchase  price  over  to  him. 
We  do  not  see  how  his  principal  can  sue  in  conversion. 

*^  On  April  23,  1906,  defendant  filed  its  memorandum  of 
costs  and  disbursements  in  the  case,  as  follows : 

**  Witness' Name.                         Per  Diem.  Mileage.  Total. 

A.  B.  Renwick $9  00       $9  00 

W.  C.  Renwick 9  00       9  00 

F.  B.  Connolly 9  00       9  00 

Fred  H.  Foster 9  00       9  00 

Subpoenas 3  40 


Total  sheriff's  fees,  $3  40" 

Plaintiff  thereupon  moved  the  trial  court  to  strike  from  said 
memorandum  the  per  diem  fees  of  A.  B.  Renwick,  W.  C.  Ren- 
wick, Connolly  and  Foster,  for  the  reason  that  it  does  not  ap- 
pear therefrom  upon  what  days  said  witnesses  were  in  attend- 
ance upon  the  court.  He  also  moved  to  strike  out  the  item  of 
three  dollars  and  forty  cents,  for  the  reason  that  it  does  not 
appear  how  many  subpoenas  were  served,  where  they  were 
served,  nor  upon  whom  they  were  served.     The  court  denied 
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said  motions,  and  plaintiff  preserved  the  point  by  a  bill  of 
exceptions.     He  urges  it  for  consideration  here. 

An  inspeetioA  of  this  bill  of  costs  shows  that  the  defendant's 
witnesses  claimed  no  mileage,  but  only  for  three  days'  attend- 
ance each.  The  record  here  shows  that  the  trial  began,  verdict 
was  returned  and  judgment  rendered,  all  on  the  same  day, 
April  23,  1906.  In  the  case  of  King  v.  Allen,  29  Mont.  5,  73 
Pac.  1107,  Mr.  Chief  Justice  Brantly,  speaking  for  this  court, 
said:  "The  rule  is  well  established  by  the  authorities  that 
where,  under  a  statute  or  rule  of  court,  a  requirement  is  made 
that,  in  order  to  receiver  costs,  the  party  claiming  them  must, 
within  a  specified  time,  serve  upon  his  adversary  and  file  with 
the  clerk  a  memorandum  of  the  items  thereof,  duly  verified, 
such  memorandum  is  prima  facie  evidence  that  the  items  were 
necessarily  expended,  and  are  properly  taxable,  unless,  as  a 
matter  of  law,  they  appear  otherwise  upon  the  face.  The  bur- 
den of  overcoming  this  prima  facie  ca.se  rests  upon  the  adverse 
party,  ^^^  and  the  party  filing  the  memorandum  is  required 
to  furnish  further  proof  only  in  rebuttal.  Hence  upon  the 
trial  of  a  motion  to  tax  costs,  if  the  adverse  party  does  not 
overturn  the  prima  facie  case  made  by  the  verified  memoran- 
dum, the  objection  should  be  overruled." 

Under  section  1866  of  the  Code  of  Civil  Procedure,  the  items 
complained  of  could  be  taxed,  and  it  devolved  upon  the  plain- 
tiff to  show  that  they  were  not  properly  taxed.  This  he  did 
not  attempt  to  do.  He  argues,  however,  that  the  rule  laid 
down  in  King  v.  Allen,  29  IMont.  5,  73  Pac.  1107,  should  not 
be  applied  where  the  charges  do  not.  appear  on  their  face  to 
be  proper  and  necessary ;.  but  that  in  such  cases  the  burden 
should  be  on  the  claimant,  and  not  on  the  moving  party,  and 
if  he  fails  to  ihtroduce  evidence  to  justify  and  sustain  his 
charges,  they  should  be  stricken  out  on  motion.  To  accept 
this  contention  of  the  appellant  would  be  to  reverse  the  rule 
already  adopted.  As  a  matter  of  law,  these  items  appear  to 
be  properly  taxable;  therefore,  the  burden  of  showing  that 
they  are  not  so  was  upon  the  appellant. 

The  judgment  of  the  district  court  of  Yellowstone  county  is 
affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 


A  Purchaser  of  Grain  from  the  Mortcjafjor  thereof  is  not  protected 
as  an  innocent  inircliaser  by  the  more  fact  that  the  mortgagee  al- 
lowed the  mortgagor  to  thresh  and  sell  the  grain,  when  the  purchaser 


.564  American  State  Reports,  Vol.  119.     [Montana, 

Jiad  constructive  notice,  by  the  record,  of  the  existence  of  the  mort- 
gage: Endreson  v.  Larson,  101  Minn.  417,  118  Am.  St.  Rep.  631.  See, 
further,  the  note  to  Gillilan  v.  Kendall,  18  Am.  St.  Rep.  770,  on  the 
.continuance  of  the  lien  of  a  chattel  mortgage  on  crops  after  their 
Bevcrance  and  removal  from  the  land.  As  to  the  loss  of  the  lien  of 
fi,  chattel  mortgage  by  removing  the  goods  from  the  state,  see  Jones  v. 
North  Pacific  Fish  etc.  Co.,  42   Wash.  332,  114  Am.  St.  Eep.   131. 


GEHLERT  v.  QUINN. 

[35  Mont.  451,  90  Pac.  168.] 

ACTIONS — Splitting  Cause  of. — If  an  officer  has  disposed  of  a 
, portion  of  personal  property  alleged  to  have  been  wrongfully  seized 
-by  him  under  a  writ  of  attachment,  the  owner  may  maintain  an  ac- 
tion in  trover  and  conversion  for  the  goods  thus  disposed  of,  and  an 
.action  in  replevin  for  the  remainder,     (p.  866.) 

TROVEE  AND  CONVERSION— Bill  of  Sale  as  Evidence.— If, 
in  an  action  in  trover  and  conversion,  one  of  the  questions  at  issue 
is  the  bona  fide  transfer  of  the  property  before  attachment,  evidence 
of  the  record  of  a  bill  of  sale  of  such  property  is  properly  admissible, 
though  it  is  not  required  to  be  recorded,  as  showing  what  the  parties 
;  actually  did  and  the  manner  in  which  they  did  it.     (p.  866.) 

EVIDENCE — Exclusion  of — Harmless  Error. — Although  the 
.question  of  the  relations  existing,  whether  friendly  or  otherwise,  be- 
tween certain  parties  is  pertinent  to  the  issue  on  trial,  the  refusal 
ol  the  trial  court  to  permit  an  inquiry  into  such  relations  is  not  pre- 
judicial, when  during  the  trial  the  information  sought  has  been  called 
'  to  the  attention  of  the  jury  and  the  excepting  counsel  has  failed  to 
make  a  specific  and  comprehensive  offer  of  proof,     (p.  867.) 

APPEAL — Objectional  Remark  of  Court. — If  the  record  fails 
-to  show  that  counsel  objected  or  excepted  to  an  objectionable  remark 
.of  the  trial  court,  an  assignment  of  error  thereon  cannot  be  reviewed 
.on  appeal,     (p.  867.) 

TBIAIj — ^Amendment  of  Pleadings — Discretion  of  Court. — The 
allowance  of  an  amendment  to  the  pleadings  is  within  the  sound  legal 
^discretion  of  the  trial  court,     (p.  867.) 

EVIDENCE — Presumption — ^Dating    of    Summons. — It    is    pre- 
sumed that  the  clerk  of  a  court  did  his  duty  and  properly  dated  a 
^summons,  but  such  presumption  is  disputable,     (p.  868.) 

FRAUD — Degree  of  Proof — Instructions. — An  instruction  that 

fraud  is  never  presumed,  but  must  be  clearly  and  distinctly  proved, 

is  erroneous,  as  requiring  something  more  than  a  bare  preponderance 

,of  the  evidence  to  prove  it,  and  therefore  imposing  too  great  a  burden 

^on  the  party  alleging  it.     (p.  868.) 

McBride  &  McBride,  J.  F.  Davies  and  J.  G.  Brown,  for  the 
*-'^Ppellant8. 

J.  H.  Baldwin,  for  the  respondent. 
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■*'*^  S^MITII,  J.  This  is  an  action  in  conversion  to#recover 
of  Quinn,  a  sheriff,  and  his  official  sureties,  damages  for  the 
alleged  wrongful  seizure  of  the  stock  and  fixtures  in  a  cer- 
tain meat  market  in  Butte.  Plaintiff  alleges  that  the  prop- 
erty taken  \<^as  of  the  value  of  fifteen  hundred  dollars,  and 
that  the  entire  damages  suffered  by  him  are  eighteen  hun- 
dred dollars. 

*''^  The  defendants  answered  that  the  property  was  taken 
by  virtue  of  a  writ  of  attachment  against  one  Fay,  and  that 
plaintiff  was  neither  the  owner  nor  in  possession  thereof  at 
the  time  of  taking.  As  an  affirmative  defense  the  defendants 
allege  that  before  the  commencement  of  this  case  the  plain- 
tiff had  split  his  cause  of  action  by  beginning  an  action  in 
claim  and  delivery  before  a  justice  of  the  peace  for  one 
horse,  wagon  and  harness,  which  property  was  a  part  of  that 
taken  by  the  sheriff  under  his  writ  at  the  same  time  and  as  a 
part  of  the  same  act  or  transaction  complained  of  by  the 
plaintiff.  The  allegation  is  that  Gehlert  had  judgment  before 
said  justice  of  the  peace,  and  an  appeal  was  had  to,  and  is 
now  pending  in,  the  district  court. 

By  way  of  reply  the  plaintiff  set  forth  that  the  writ  of  at- 
tachment under  which  justification  was  attempted  was  void,- 
because  it  was  issued  prior  to  the  issuance  of  the  summons  in 
the  case  against  Fay;  it  having  been  issued  on  November  2, 
1905,  and  the  summons  on  the  following  day.  Plaintiff  also 
denies  that  he  has  split  his  cause  of  action,  and  denies  that 
the  horse,  wagon  and  harness  were  taken  with  the  property 
mentioned  in  the  complaint  or  as  a  part  of  the  same  trans- 
action. 

The  cause  was  tried  before  the  district  court  of  Silver  Bow 
county,  sitting  with  a  jury.  A  general  verdict  of  fifteen 
hundred  dollars  in  favor  of  the  plaintiff  was  rendered,  and 
in  answer  to  a  special  question  the  jury  found  the  actual 
market  value  of  the  property  taken  to  be  nine  hundred  and 
fifty-seven  dollars.  From  a  judgment  on  the  general  ver- 
dict, and  an  order  denying  a  new  trial  of  the  issues,  the  de- 
fendants have  appealed  to  this  court. 

The  first  error  assigned  is  based  upon  the  refusal  of  the 
court  to  direct  a  verdict  for  the  defendants,  for  the  reason 
tliat  the  new  matter  in  the  answer  was  not  put  in  issue  by  the 
reply.  We  have  been  somewhat  at  a  loss  to  follow  the  idea 
attempted  to  be  conveyed  by  this  reply,  especially  in  view  of 
the  fact  that  the  sheriff's  return  to  the  writ  of  attachment 
Am.  St.  Rep.,  Vol.  119—55 
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shows  ttiat  the  horse,  wagon  and  harness  were  taken  from  him 
in  an  action  brought,  not  by  the  plaintiff,  but  by  Fay.  How- 
ever, we  do  find  therein  a  denial  that  the  property  was  all 
taken  at  the  same  time  and  '^'^^  as  a  part  of  the  same  trans- 
action. But  the  evidence  leaves  no  question  that  the  plain- 
tiff has  split  his  cause  of  action,  so  that  it  becomes  necessary 
to  inquire  whether  he  had  the  right  to  do  so. 

It  appears  that,  prior  to  filing  complaint  in  the  justice  of 
the  peace  court  against  him,  the  sheriff  had  disposed  of  the 
greater  part  of  the  property  described  in  the  complaint  in 
this  cause.  In  the  case  of  Huffman  v.  Knight,  36  Or.  581,  60 
Pac.  207,  the  supreme  court  of  Oregon  said:  "It  would  be 
protecting  a  trespasser,  to  the  injury  of  the  owner,  to  hold 
that  a  person  whose  property  is  wrongfully  taken  by  a  single 
trespass  cannot  maintain  an  action  in  replevin,  so  far  as  it 
is  the  proper,  and  appropriate  remedy,  for  so  much  of  the 
property  as  can  be  included  in  the  action,  and  trover  for  the 
remainder.  Otherwise,  he  would  be  compelled  to  waive  his 
right  to  the  possession  of  the  specific  property  wrongfully  and 
unlawfully  taken  from  him,  and  which  might  possess  some 
peculiar  and  unusual  value,  and  resort  to  the  action  of  trover, 
because  replevin  would  not  lie  for  a  portion  of  the  property 
taken  at  the  same  time,  or  to  forego  a  part  of  his  right,  and 
be  satisfied  with  a  partial  reparation  of  the  wrong."  We 
think  this  is  the  correct  rule  of  law,  supported  by  both  rea- 
son and  authority. 

On  the  trial  the  plaintiff  produced  the  deputy  clerk  and  re- 
corder as  a  witness,  and  proved  by  him,  over  the  objection  of 
the  defendants,  that  a  certain  biR  of  sale  from  Fay  to  the 
plaintiff,  purporting  to  transfer  the  property  in  question  on 
November  1st,  had  been  filed  for  record  and  bore  the  in- 
dorsement of  the  county  clerk  as  having  been  filed  Novem- 
ber 1,  1905,  at  twelve  minutes  past  2  o'clock  P.  M.  We  find 
no  error  in  this  action  of  the  court,  even  assuming  that  the 
law  does  not  provide  for  filing  such  a  document.  One  of  the 
questions  at  issue  was  whether  Fay  had  made  a  bona  fide 
transfer  of  this  property  to  plaintiff  before  the  date  of  at- 
tachment, and  evidence  of  what  they  actually  did,  and  the 
manner  in  which  they  did  it,  was  admissible  as  bearing  upon 
their  good  faith  in  the  transaction.  The  question  of  notice 
is  not  involved,  so  that  it  becomes  immaterial  '*'***  whether  the 
instrument  was  properly  filed  or  not.  The  amount  of  pub- 
licity attempted  to  be  given  the  purported  sale  was  a  mate- 
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rial  subject  of  inquiry,  and  the  filing  of  the  bill  of  sale  in  a 
public  office  sheds  some  light  upon  the  matter. 

Defendants  complain  that  they  were  not  allowed  to  inquire 
of  the  plaintiff  as  to  the  capacity  in  which  he  worked  for 
Fay  prior  to  the  alleged  sale,  and  of  the  witness  B.echard  as 
to  whether  the  relations  of  plaintiff  and  Fay  appeared  to  be 
friendly  or  otherwise.  These  inquiries  were  pertinent;  but 
the  record  shows  that  the  jury  were  informed,  during  the 
course  of  the  trial,  as  to  what  the  general  relations  of  the 
parties  were  and  what  plaintiff's  employment  was,  and  we 
find  no  prejudicial  error  in  the  rulings,  in  the  absence  of  a 
specific  and  more  comprehensive  offer  of  proof. 

In  ruling  out  the  question  propounded  to  the  witness 
Bechard,  the  court  remarked  that  it  was  a  reasonable  pre- 
sumption that,  when  one  man  works  for  another,  they  are  on 
good  terms.  It  is  now  urged  that  this  remark  was  prejudi- 
cial to  defendants.  It  may  suffice  to  say,  however,  that  while 
defendants  excepted  to  the  ruling  of  the  court  on  the  ques- 
tion of  the  admissibility  of  the  evidence  sought,  there  is  noth- 
ing in  the  record  to  show  that  they  objected  to  or  took  any 
exception  to  the  remark  of  the  court- 
It  is  urged  that  the  court  was  in  error  in  allowing  the 
plaintiff  to  amend  his  reply;  but  we  cannot  agree  with  the 
contention.  The  allowance  of  the  amendment  rested  in  the 
sound  legal  discretion  of  the  trial  court,  and  no  showing  of 
prejudice  to  the  defendants  was  made. 

Exceptions  were  taken  at  the  trial  to  several  rulings  of  the 
court  upon  questions  propounded  to  witnesses  as  to  how  much 
stock  had  been  purchased  for  the  market  just  prior  to  the  al- 
leged sale.  These  questions  were  proper,  and  objections  there- 
to should  have  been  overruled ;  but  on  an  examination  of  the 
record  we  find  that  the  jury  had  the  benefit  of  the  testimony 
of  several  other  witnesses  on  the  same  subject,  and  we  do  not 
think  the  defendants  were  prejudiced  by  these  rulings. 

'^'^  Again,  it  is  urged  by  the  defendants'  counsel  that  the 
testimony  shows  actual  fraud  in  the  transfer  from  Fay  to 
Gehlert.  The  jury,  however,  found  the  issues  in  favor  of  the 
plaintiff,  the  trial  court  denied  a  new  trial,  and  the  testimony 
ife  not  of  such  a  nature  as  to  warrant  this  court  in  setting 
aside  the  verdict  for  that  rea.son. 

Under  the  issues  raised  by  the  answer,  the  defendants  at- 
tempted to  show  that,  while  the  summons  was  dated  Novem- 
ber 3d,  it  was  in  fact  issued  and  delivered  to  the  sheriff  with 
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the  writ  of  attachment  on  November  2d.  "While  the  pre- 
sumption obtains  that  the  clerk  of  the  court  did  his  duty  and 
properly  dated 'the  summons,  this  presumption  is  disputable, 
and  the  court  properly  submitted  the  question  to  the  jury. 

The  court  gave  the  following  instruction  to  the  jury,  viz. : 
**You  are  instructed  that  fraud  is  never  presumed,  but  must 
be  clearly  and  distinctly  proven."  Defendants  contend  that 
this  instruction  is  erroneous.  Subdivision  5  of  section  3390 
of  the  Code  of  Civil  Procedure  j)rovides  that  in  all  proper 
eases  the  jury  shall  be  instructed  that  in  civil  cases  the  af- 
firmative of  the  issue  must  be  proved,  and,  when  the  evi- 
dence is  contradictory,  the  decision  must  be  made  according 
to  the  preponderance  of  the  evidence;  that  in  criminal  cases 
guilt  must  be  established  beyond  a  reasonable  doubt.  With- 
out analyzing  the  instruction  complained  of,  to  the  extent  of 
arriving  at  its  exact  meaning,  we  have  no  hesitancy  in  hold- 
ing that  it  advised  the  jury  that  something  more  than  a  bare 
preponderance  of  testimony  was  necessary  to  be  produced 
by  the  defendants  on  the  question  of  fraud,  and  therefore 
laid  too  great  a  burden  upon  them.  There  is  but  one  rule  in 
this  state  by  which  civil  cases  triable  by  jury  are  to  be  de- 
termined, and  that  rule  is  found  in  the  statute  just  quoted. 
Cases  may  be  found  in  which  courts  of  other  states  have  held 
that  in  certain  civil  actions  a  higher  quality  of  proof  is  re- 
quired than  in  others;  but  there  is  no  such  rule  in  Montana. 
In  this  jurisdiction  all  such  civil  cases  are  to  be  decided  ac- 
cording to  the  greater  weight  of  the  evidence,  and  a  bare  pre- 
ponderance in  favor  of  the  party  holding  the  affirmative  of 
the  issue  ^**®  is  sufficient  to  warrant,  and  should  result  in,  a 
decision  in  his  favor.  Cases  may  be  found  in  which  it  is  held 
that  the  expressions  "clear,"  "convincing,"  "satisfactory," 
and  "clear  of  all  reasonable  doubt,"  as  applied  to  evidence, 
substantially  convey  the  same  idea  and  require  the  same  de- 
gree of  proof,  to  wit,  beyond  a  reasonable  doubt :  See  Winston 
v.  Burnell,  44  Kan.  367,  21  Am.  St.  Rep.  289,  24  Pac.  477. 
It  is  only  necessary  to  decide  here  that  the  expression  "clearly 
and  distinctly  proven"  means  something  more  than  proven  by 
a  preponderance  of  the  evidence,  and  to  suggest  that  any  at- 
tempt to  vary  the  rule  laid  down  by  the  statute  is  fraught 
with  danger  and  should  be  avoided.  Juries  should  be  in- 
structed on  all  proper  occasions,  in  civil  cases,  that  their  de- 
cision should  be  made  according  to  the  preponderance  of  the 
evidence. 
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The  jury  by  their  verdict  awarded  general  damages  in  excess 
of  the  amount  claimed  in  the  complaint,  but  this  will  probably 
not  occur  again. 

The  judgment  and  order  of  the  district  court  of  Silver  Bow 
county  are  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  concur. 


A  Single  and  Entire  Cause  cannot  he  Subdivided  into  several  claims 
and  separate  actions  maintained  thereon:  Eeillv  v.  Sicilian  Asphalt 
Pav.  Co.,  170  N.  Y.  40,  88  Am.  St.  Rep.  636.  A  single  action  only  can 
be  maintained  for  the  levy  of  an  attachment  upon  exempt  property, 
and  the  refusal  to  surrender  it  to  the  defendant,  though  some  of  the 
articles  were  of  such  a  character  that  it  was  the  duty  of  the  officer 
to  deliver  them  on  demand,  and  as  to  others  he  had  a  right  to  retain 
them  in  his  possession  for  a  reasonable  length  of  time  to  enable  him  to 
make  an  inventory  and  appraisement,  and  the  defendant  to  select, 
claim,  and  receive  in  return  his  exempt  portion:  Stern  v.  Riches,  111 
Wis.  591,  87  Am.  St.  Rep.  892.  See,  too,  Thisler  v.  Miller,  53  Kan. 
515,  42  Am.  St.  Rep.  302;  Pierro  v.  St.  Paul  etc.  Ry  Co.,  39  Minn. 
451,  12  Am.  St.  Rep.  673.  And  an  action  for  wrongful  attachment 
cannot  be  maintained  by  one  who  interpleaded  in  the  attachment  suit, 
Betting  up  a  claim  to  and  recovering  a  part  of  the  goods,  but  not  that 
for  which  damages  are  sought:  Wheeler  Sav.  Bank  v.  Tracey,  141 
Mo.  252,  64  Am.  St.  Rep.  505. 


STATE  V.  SHERMAN. 

[35  Mont.  512,  90  Pac.  981.] 

CRIMINAL  LAW — Confessions  as  Evidence — Question  for 
Conrt. — The  determination  of  the  question  as  to  whether  a  confession 
alleged  to  have  been  made  by  one  accused  of  crime  is  admissible  is 
for  the  court  alone,     (pp.  870,  871.) 

CRIMINAL  LAW — Confessions  as  Evidence — Review  on  Ap- 
peaL — The  examination  of  the  evidence  touching  the  admissibility  of 
the  confession  of  one  accused  of  crime,  and  the  action  of  the  court 
thereon,  must  be  conducted  in  the  presence  of  the  jury,  to  entitle  the 
action  of  the  court  to  review  on  appeal,     (p.  871.) 

CRIMINAL  LAW — Confessions  as  Evidence — Right  of  Jury. — 
The  jury  is  not  absolutely  bound  to  believe  the  facts  narrated  in  the 
confession  of  one  accused  of  crime  and  admitted  in  evidence  by  the 
court,  but  may  give  them  such  weight  as  it  deems  proj)er,  and  in  de- 
termining the  weight  to  be  given  to  them  it  may  consider  all  the 
circumstances  under  which  the  confession  was  made,  and  the  jury 
must,  therefore,  hear  the  evidence  touching  the  making  of  such  con- 
fession, although  it  is  addressed  primarily  to  the  court,     (p.  872.) 

CRIMINAL  LAW — Confessions  as  Evidence — Inducements. — A 
confession  of  one  accused  of  criuie  procund  by  an  iiuluceimit  held 
out  by  one  in  authority  is  admissible,  unless  it  was  procured  under 
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circumstances  indicating  that  the  inducement  held  out  to  the  accused 
was  sufficient  to  induce  a  reasonable  person,  in  a  like  situation  to 
speak  regardless  of  the  truth  or  falsity  of  his  statement,  rather  than 
remain  silent,     (p.  873.) 

Wallace  &  Donnelly  and  J.  C.  Huntoon,  for  the  appellant. 

A.  J.  Galen,  attorney  general,  E.  M.  Hall,  assistant  attorney 
general,  and  0.  W.  Belden,  for  the  respondent. 

'^^'^  HOLLO  WAY,  J.  James  Sherman  was  convicted  of  the 
crime  of  murder  of  the  second  degree,  and  appeals  from  the 
judgment  and  from  an  order  denying  him  a  new  trial. 

During  the  course  of  the  trial  an  effort  was  made  by  the 
state  to  introduce  in  evidence  certain  confessions  made  by  the 
defendant.  Upon  the  request  of  the  defendant  the  court  ex- 
cused the  jury,  and  heard  testimony  as  to  the  circumstances 
under  which  such  confessions  were  made.  While  the  court 
seems  to  have  been  satisfied  that  the  confessions  were  admis- 
sible, it  nevertheless  finally  submitted  the  question  to  the 
jury,  and  this,  also,  would  appear  to  have  been  done  at  the 
instance  of  the  defendant,  after  he  ascertained  that  the  court 
deemed  that  such  confessions  were  admissible. 

It  is  claimed  by  the  defendant,  first,  that  the  evidence  pro- 
duced before  the  court,  sitting  without  a  jury,  shows  that 
the  confessions  were  inadmissible;  and,  second,  that  the  court 
erred  in  instructing  the  jury  as  to  the  test  to  be  applied  in 
determining  the  admissibility  of  such  confessions.  While  no 
exception  was  taken  to  the  mode  of  procedure  adopted  in  this 
instance,  a  discussion  of  it  is  necessary  in  order  to  determine 
whether  the  court  committed  either  or  both  of  the  errors  of 
which  complaint  is  made. 

No  subject  of  the  law  is  in  more  inextricable  confusion  than 
that  relating  to  the  admission  in  evidence  of  confessions  made 
by  one  accused  of  crime.  The  action  of  the  trial  court  in 
first  hearing  testimony  relating  to  the  circumstances  under 
which  the  confessions  were  made,  and  then  submitting  the 
question  of  their  admissibility  to  the  jury,  when  it  appeared 
that  there  was  some  conflict  in  the  evidence,  finds  support  in 
numerous  authorities:  See  12  Cyc.  482,  where  the  cases  are 
cited.  But  these  cases  are  from  states  having  statutes  differ- 
ent from  our  own,  or  not  having  any  statutes  upon  the  sub- 
ject at  all. 

*^i*  The  question  whether  the  confessions  were  admissible 
was  one  relating  directly  to  the  competency — that  is,  the  ad- 
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inissibility — of  the  evidence,  and  was  for  the  determination 
of  the  court  alone.  Sections  3440  and  3441  of  the  Code  of 
Civil  Procedure  provide: 

"Sec.  3440.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are  to  be 
decided  by  the  jury,  and  all  evidence  thereon  is  to  be  ad- 
•dressed  to  them,  except  when  otherwise  provided  by  this  code. 

"Sec.  3441.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admission, 
and  the  construction  of  statutes  and  other  writings,  and 
other  rules  of  evidence,  are  to  be  decided  by  the  court,  and 
iill  discussions  of  law  addressed  to  it." 

These  statutes  are  alike  applicable  to  civil  and  criminal 
cases,  but  appear  to  have  been  overlooked,  not  only  in  the 
trial  of  this  case,  but  also  by  counsel  in  preparing  their  briefs. 
Under  section  3441  above,  the  jury  had  nothing  whatever 
to  do  with  determining  the  admissibility  of  the  confessions. 
That  question  the  court  should  have  decided,  and,  in  doing 
so,  should  have  determined  the  questions  of  fact  surrounding 
the  making  of  the  confessions  and  applied  the  law  applicable 
thereto:  Territory  v.  McClin,  1  Mont.  394;  Territory  v.  Un- 
derwood, 8  Mont.  131,  19  Pac.  398. 

In  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3,  this  court  ap- 
pears to  have  overlooked  the  decisions  in  the  McClin  and 
Underwood  cases.  While  those  early  cases  were  decided  long 
before  the  adoption  of  our  present  code  and  at  a  time  when 
we  had  no  statute  upon  the  subject  now  under  discussion, 
they  announce  the  doctrine  which  has  always  prevailed  in 
many  of  the  states,  even  in  the  absence  of  statute.  While 
the  decision  in  the  Tighe  case,  coming  much  later,  might  be 
considered  by  some  as  overruling  those  early  decisions,  even 
though  they  are  not  mentioned,  still  that  result  cannot  be 
reached  when  recourse  is  had  to  section  3441  above,  which 
states  in  no  uncertain  terms  the  rule  ^^^  as  announced  in 
those  early  cases.  The  code  establishes  the  law  of  this  state, 
which  cannot  be  deemed  to  be  set  aside  by  implication  by  a 
■decision  of  this  court.  We  must  conclude,  therefore,  that 
section  3441  above  was  overlooked  in  deciding  the  Tighe  case 
(27  Mont.  327,  71  Pac.  3),  and  that,  in  so  far  as  the  decision 
in  that  case  conflicts  with  section  3441,  it  is  not  authority. 

We  do  not  mean  to  say,  however,  that  such  examination 
touching  the  admissibility  of  the  confessions  should  have  been 
conducted  without  the  hearing  of  the  jury.     The  action  of  the 
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trial  court  in  passing  upon  the  admissibility  of  such  confes- 
sions is  subject  to  review  by  this  court,  and,  in  order  that 
such  review  may  be  had,  the  tastimony  so  taken  must  be 
brought  here  for  review,  and  in  order  that  that  may  be  done, 
the  evidence  for  review  must  be  evidence  taken  at  the  trial 
of  the  cause,  and  under  our  system  we  cannot  conceive  of  the 
actual  trial  of  one  accused  of  a  felony  proceeding  without  a 
jury.  We  therefore  decline  to  examine  the  testimony  brought 
here  in  the  transcript  which  purports  to  have  been  taken  be- 
fore the  court  sitting  without  a  jury. 

Furthermore,  if,  after  hearing  the  evidence,  the  court  de- 
cides that  the  confessions  are  admissible,  the  jury  are  not 
absolutely  bound  to  believe  the  facts  narrated  in  the  con- 
fessions, but  may  give  to  them  such  weight  as  they  deem 
proper;  and,  in  determining  the  weight  to  be  given  to  them, 
they  may  consider  all  the  circumstances  under  which  such 
confessions  were  made,  including  the  age  of  the  defendant, 
the  fact — if  it  is  a  fact — that  he  was  under  arrest  or  detained 
at  the  time  they  were  made,  the  statements,  if  any,  made 
to  him  at  the  time,  and,  in  fact,  all  the  attending  circum- 
stances and  therefore  it  is  necessary  that  the  jury  should  hear 
the  evidence  touching  the  making  of  such  confessions,  al- 
though it  is  addressed  primarily  to  the  court. 

Under  this  view  of  the  case  the  trial  court  properly  refused 
to  give  defendant's  requested  instruction  No.  2,  and,  for  the 
same  reason,  erred  in  submitting  to  the  jury  the  question  of 
the  admissibility  in  evidence  of  the  confessions  of  the  defend- 
ant. 

^^^  It  is  apparent,  however,  from  the  record  of  this  case 
that  the  trial  court  entertained  the  view  that,  in  order  for 
such  confessions  to  be  inadmissible,  they  must  have  been  pro- 
cured by  inducements  held  out  to  the  defendant  by  some  one 
in  authority;  and  while  this  view  finds  support  in  the  de- 
cisions of  some  courts,  it  does  not  appear  to  be  supported  by 
the  weight  of  the  authorities,  nor  by  the  better' reasoning  as 
it  appears  to  us. 

The  only  reason  for  excluding  a  confession  in  any  event  is, 
that  the  circumstances  under  which  it  was  made  disclose  that 
the  confession  was  prompted  by  some  inducement — whether 
of  hope  or  fear — sufficient  to  induce  a  reasonable  person,  under 
the  circumstances  of  the  confessing  party,  to  make  such  con- 
fession without  regard  to  its  truth  or  falsity.  In  other  words, 
if  the  circumstances  are  such  as  that  the  prospect  of  better- 
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ing  his  situation  by  speaking  even  falsely  would  appeal  to  the 
confessing  party,  as  a  reasonable  person,  as  the  better  alter- 
native to  remaining  quiet,  then  the  confession  ought  not  to 
be  received;  and  it  is,  therefore,  immaterial  whether  the 
confession  was  actually  made  in  response  to  inducements  held 
out  by  an  officer  or  by  some  third  person  in  the  presence  of 
the  officer;  for  any  reasonable  person  would  naturally  pre- 
sume that  an  inducement  held  out  in  the  presence  of  an  officer, 
and  not  repudiated  by  him,  received  such  officer's  sanction 
or  approval. 

While  we  do  not  approve  of  all  that  is  said  in  Territory 
V.  McClin,  1  Mont.  394,  or  in  Territory  v.  Underwood,  8  Mont. 
131,  19  Pac.  398,  we  do  agree  with  the  result  reached  in  each 
case,  and  with  the  limitations  which  we  have  suggested,  agree 
with  the  following  portion  of  the  opinion  taken  from  the 
McClin  case:  "In  regard  to  the  person  by  whom  the  induce- 
ments were  offered,  it  is  very  clear  that,  if  they  were  offered 
by  the  prosecutor,  or  by  an  officer  having  the  prisoner  in  cus- 
tody, or  by  a  magistrate,  or,  indeed  by  one  having  authority 
over  him  or  over  the  prosecution  itself,  or  by  a  private  person 
in  the  presence  of  one  in  authority,  the  confession  will  not 
be  deemed  voluntary  and  will  be  rejected." 

^^^  Under  this  view  of  the  case  the  testimony  of  the  father 
of  the  defendant,  as  to  certain  statements  made  by  him  to  the 
defendant  in  the  presence  of  the  officers,  which  statements,  it 
is  contended,  operated  as  an  inducement  to  the  defendant  to 
make  the  confessions,  should  have  been  considered  by  the  court 
in  determining  whether  the  confassions  were  induced  under 
such  circumstances  as  would  exclude  them;  and,  if  then  the 
confessions  were  admitted,  such  statements  might  be  consid- 
ered by  the  jury  along  with  other  testimony  in  determining 
the  weight  to  be  given  to  such  confessions.  If,  in  submitting 
to  the  jury  the  question  of  the  admi.ssihility  in  evidence  of 
the  confessions,  the  court  had  been  pursuing  the  proper  course 
— which  it  did  not — ^still,  in  excluding  from  the  jury,  by  the 
instructions  complained  of,  the  testimony  of  the  father  of  the 
defendant  as  to  the  statements  made  by  him,  the  defendant 
was  prejudiced. 

The  principle  of  law  which  rejects  a  confession  made  by  one 
accused  of  crime,  when  made  under  circumstances  which  indi- 
cate that  some  inducement  was  held  out  to  the  accused  which 
would  be  sufficient  to  induce  a  re.isnnable  pnrson,  in  a  like  sit- 
uation, to  speak  out  regardless  of  the  truth  or  falsity  of  his 
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statement,  rather  than  remain  silent,  is  based  upon  the  un- 
reliability of  such  testimony — ^the  probability  of  the  state- 
ments being  untrue.  The  principle  itself  had  its  origin  in  a 
spirit  of  consideration  shown  to  accused  persons,  and  is  the 
expression  of  a  natural  reaction  from  the  harshness  and  rigor 
prevailing  in  the  administration  of  the  criminal  law  a  century 
and  more  ago.  A  confession  belongs  merely  to  a  class  of  ad- 
missions, consisting,  generally  speaking,  of  a  direct  acknowl- 
edgment of  guilt  by  one  charged  with  a  crime,  and,  because 
of  the  danger  of  its  untrustworthiness,  is  governed  by  a  special 
rule  applicable  only  however,  to  its  admissibility,  and,  when 
that  rule  is  satisfied,  it  is  to  be  treated  as  any  other  admission. 
These  principles  have  been  generally  accepted;  but  the  con- 
fusion has  arisen  from  an  apparent  effort  on  the  part  of  courts 
to  establish  a  hard-and-fast  rule  for  defining  the  test  by 
which  the  admissibility  of  confessions  is  to  be  governed.  Man- 
ifestly this  could  not  be  done,  '^^^  for  the  reason  that  every 
-case  must  be  governed  by  its  own  surrounding  facts  and  cir- 
cumstances. The  only  fair  test,  if  such  it  can  be  galled,  which 
can  be  applied  is  this :  Was  the  inducement  held  out  to  the  ac- 
cused such  as  that  there  is  any  fair  risk  of  a  false  confession? 
For  the  object  of  the  rule  is  not  to  exclude  a  confession  of 
the  truth,  but  to  avoid  the  possibility  of  a  confession  of  guilt 
from  one  who  is  in  fact  innocent. 

In  their  desire  to  get  away  from  the  ancient  doctrine  that  a 
confession  by  the  accused  would  be  received  even  though  pro- 
.  cured  by  torture,  many  of  the  courts  have  gone  to  the  opposite j 
extreme,  and  have  held  that  any  threat  or  promise  made,  any] 
fear  engendered  in  the  mind  of  the  accused,  or  any  hope  of] 
bettering  his  condition  held  out  to  him,  however  slight,  would} 
exclude  a  confession  made  in  consequence  thereof,  irrespective! 
of  the  question  whether  in  fact  such  threat,  promise,  fear  or] 
hope  could,  or  in  all  human  probability  did,  influence  the  ac- 
cused to  make  a  false  confession.     And  so  we  find  many  in- 
stances wherein  courts  have  simply  sacrificed  justice  and  com- 
mon sense  upon  the  altar  of  mere  sentimentality.     It  is  un- 
necessary here  to  review  the  decisions  in  the  cases  cited  by  ap- 
pellant.    Those  cases,  together  with  the  cases  and  other  au- 
thorities cited  by  the  attorney  general,  fairly  illustrate  the; 
great  difference  of  opinion  which  has  prevailed.     It  is  worthy! 
of  note,  however,  that  there  appears  to  be  a  tendency  now] 
manifested  quite  generally  to  apply  the  principles  here  men-^ 
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tioned.  In  1  Wigmore  on  Evidence,  chapter  28,  the  entire 
subject  is  treated  and  the  cases  cited. 

Certain  testimony  was  introduced  by  the  state  as  to  state- 
ments made  by  the  defendant  respecting  a  certain  mask.  A 
motion  was  made  to  strike  out  the  testimony,  but  the  motion 
was  denied.  "While  we  doubt  very  much  whether  the  defend- 
ant could  have  been  prejudiced,  the  evidence  appears  to  be 
irrelevant  and  immaterial,  and  these  are  sufficient  reasons  for 
its  exclusion. 

•^^  For  the  reasons  here  given,  the  judgment  and  order  are 
reversed,  and  the  cause  is  remanded,  with  directions  to  the 
district  court  to  grant  the  defendant  a  new  trial. 

Mr.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantly.    I  concur  in  the  result. 


Of  the  Competency  as  Evidence  of  an  Alleged  Confession,  the  court 
is  ordinarily  the  sole  judge.  The  court  should,  before  admitting  a 
confession  in  evidence,  conduct  a  preliminary  investigation,  out  of 
the  hearing  and  presence  of  the  jury,  if  requested  by  the  defendant, 
to  determine  whether  or  not  it  is  competent:  Ellis  v.  State,  65  Miss. 
44,  7  Am.  St.  Rep.  634.  But  see  State  v.  Jones,  171  Mo,  401,  94  Am. 
.St.  £ep.  786,  and  authorities  cited  in  the  croaa-refereuce  note  thereto. 


CASES 

IN  THE 

SUPREME  COURT 

or 
NEBRASKA. 


CROCKFORD  v.  STATE. 

[73  Neb.  1,  102  N.  W.  70.] 

CBIMINAL  LAW — Custom  as  Defense  to  Crime. — A  local  cus- 
tom cannot  operate  to  suspend  a  criminal  statute,  or  to  overthrow  the 
rules  of  evidence  by  which  the  commission  of  an  offense  is  proved, 
(p.  877.) 

CBIMINAIi  LAW — Stealing  Cattle. — ^If  one  takes  into  his  pos- 
session a  calf  found  running  at  largo  with  intent  to  steal  it,  and  thus 
convert  it  to  his  own  use  against  the  owner's  consent,  thereby  per- 
manently depriving  him  of  his  property,  he  is  guilty  of  the  statutory 
crime  of  cattle-stealing,     (p.  878.) 

Beeler  &  Muldoon,  for  the  plaintiff  in  error. 

F.  N.  Prout,  attorney  general,  and  N.  Brown,  for  the  de- 
fendant in  error. 

1  HOLCOMB,  C.  J.  The  defendant  was  found  guilty  of 
the  larceny  of  a  calf  alleged  to  be  of  the  value  of  ten  dollars, 
but  which  the  jury  found  to  be  worth  only  five  dollars.  Upon 
the  rendition  of  the  verdict  of  ^  guilty,  the  court  sentenced 
the  accused  to  imprisonment  in  the  penitentiary  for  the  period 
of  one  year.  The  alleged  larceny  was  committed  in  McPher- 
son  county,  where  grazing  and  stock-raising  is  the  principal 
industry.  The  accused,  while  admitting  that  he  obtained 
possession  of  the  calf,  testified  that  it  came  an  orphan  and 
in  a  half-starved  condition  to  the  premises  where  he  was 
employed,  and  that  as  an  act  of  kindness  he  placed  it  in  an 
inclosure  and  cared  for  it  as  an  estray,  without  any  intent 
to  steal. 

1.  It  is  urged  upon  us  that  the  trial  court  committed 
prejudicial  error  in  not  permitting  the  defendant  to  prove 
a  custom,  claimed  to  exist  in  the  locality  where  the  offense 
was  charged  to  have  been' committed,  to  the  effect:  "That 

(876) 
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anyone  finding  a  calf  either  upon  the  prairie,  or  upon  his 
range,  or  upon  his  premises,  that  is  lost  from  its  mother, 
and  in  a  starving  or  half-starved  condition,  to  take  up  the 
calf  and  feed  it  and  save  its  life,  if  possible.  That  unless 
the  owner  or  any  person  claiming  to  be  the  owner  comes 
and  brings  a  cow  to  the  place  where  the  calf  is,  and  that, 
unless  the  cow  owns  the  calf  and  the  calf  the  cow,  it  becomes 
the  property  of  the  taker  up."  "We  are  not  without  scriptural 
authority  for  saying  that  the  ox  knoweth  his  owner  and  the 
ass  his  master's  crib,  and  it  would  not  seem  unreasonable  to 
conclude  that  the  recognition  by  a  cow  of  her  offspring,  es- 
pecially before  weaning  time,  ought  to  be  of  some  probative 
value  in  determining  the  ownership  of  the  calf.  The  real 
point  of  difference,  however,  in  the  case  at  bar,  seems  to  hinge 
on  the  question  of  whether  the  cow  should  be  taken  to  the 
calf,  or  the  calf  to  the  cow,  for  it  is  in  evidence  that  when 
they  were  brought  together  the  action  of  the  older  animal 
evidenced  her  maternal  affection  for  her  lost  offspring,  or,  if 
not,  that  it  is  manifest  that  she  was  quite  willing  to  become  the 
foster-mother  of  the  orphan  calf.  Whatever  may  be  the  force 
of  the  alleged  custom,  if  proved,  as  to  the  respective  rights 
of  those  taking  up  and  holding  estrays  and-  those  claiming  to 
be  the  owners,  we  do  not  find  warrant  in  law  or  precedent 
for  holding  that  such  a  custom,  if  existing,  could  operate  to 
*  suspend  a  criminal  statute,  or  to  overthrow  the  rules  of 
evidence  by  which  the  commission  of  an  offense  is  proved. 
The  point  at  issue  is  whether  the  accused  took  the  calf  in 
controversy  with  the  intent  to  steal  the  same,  and  thus  to 
convert  it  to  his  own  use  against  the  owner's  consent  and 
thereby  permanently  deprive  him  of  his  property;  and  not 
whether  he  refused  to  surrender  the  possession  of  an  estray 
to  one  claiming  to  be  the  owner  thereof.  Whether  the  calf 
was  or  was  not  an  estray  at  the  time  of  the  commission  of  the 
alleged  offense  is  not  of  itself  of  vital  importance.  In  either 
event  it  was  property  subject  to  be  taken  with  intent  to  steal. 
2.  The  following  instructions  are  complained  of: 
"9th.  The  jury  are  further  instructed  that  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the  de- 
fendant took  the  calf  mentioned  in  the  information  into  his 
l)0.ssession,  or  found  it  running  with  his  stock,  or  with  stock 
that  was  in  his  care  or  under  his  charge,  and  that  at  the 
time  he  so  took  it  or  found  it  he  knew  it  was  not  his  own,  and 
that  he  then  and  there  intended  to  steal  and  convert  the  calf 
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to  his  own  use,  and  to  deprive  the  owner  of  the  calf,  whoever 
he  might  be,  and  at  the  time  took  passession  of  the  calf  in 
question,  and  held  such  possession  with  such  intention,  this 
would  amount  to  the  crime  of  larceny,  provided  you  further 
find  all  the  other  material  allegations  of  the  information  are 
proved  by  the  evidence  beyond  a  reasonable  doubt. 

"10th.  You  are  instructed  that  if  you  find  from  the  evi- 
dence in  this  case  that  the  calf  described  in  the  information 
was  an  estray,  and  that  the  defendant  took  it  into  his  pos- 
session, or  found  it  running  with  stock  that  was  in  his  care, 
and  took  care  of  it  and  fed  it  with  his  stock  or  with  other 
stock  that  was  in  his  care,  and  that  when  he  first  took  pos- 
session of  the  calf  or  discovered  it  with  his  stock  that  was  in 
his  care  he  did  not  intend  to  steal  it  or  feloniously  convert  it 
to  his  own  use,  then  he  would  not  be  guilty  of  larceny  or  re- 
ceiving stolen  property,  although  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  he  afterward  "*  converted  it 
to  his  own  use  with  intent  to  deprive  the  owner  of  it." 

These  instructions  are  approved  in  Lamb  v.  State,  40  Neb. 
312,  58  N.  W.  963,  and  were  pertinent  to  the  issues  raised  in 
the  present  case  and  to  the  evidence  introduced  in  support  of 
the  charge  made  -against  the  accused.  There  was  really  but 
one  question  for  the  jury  to  determine,  and  that  was  whether, 
when  the  accused  took  the  calf,  alleged  to  have  been  stolen, 
into  his  possession,  he  did  so  with  the  felonious  intent  to  steal 
it;  and  these  two  instructions  fairly  submitted  that  issue  to 
the  jury  as  a  question  of  fact  which  it  was  its  province  to  pass 
upon. 

3.  It  is  argued  that,  aside  from  the  confessions  of  the  ac- 
cused, there  is  no  evidence  to  prove  the  corpus  delicti — that  is, 
that  a  larceny  had  been  committed.  There  are  other  facts 
and  circumstances  in  the  record  justifying  the  conclusion  that 
the  animal  was  stolen  as  alleged  in  the  complaint,  which,  with 
the  confession  of  the  defendant  offered  in  evidence,  renders 
the  evidence  sufficient  to  support  the  verdict  of  guilty.  We 
find  no  sufficient  cause  for  reversing  the  judgment  of  the  trial 
court,  and  the  same  is  accordingly  affirmed. 


1 


A  Usage  or  Custom  cannot  be  proved  to  contravene  a  rule  of  law: 
Hopper  V.  Sage,  112  N.  Y.  530,  8  Am,  St.  Eep,  771;  Missouri  etc.  R, 
K.  Co,  V,  Fagan,  72  Tex,  127,  13  Am.  St,  Rep.  776;  Columbus  etc.  Coal 
etc.  Co.  V,  Tucker,  15  Ohio,  41,  29  Am,  St,  Rep,  528;  Jackson  v.  Bank, 
92  Tenn.  154,  36  Am,  St,  Eep,  81, 

The  Crime  of  Larceny  is  the  subject  of  a  note  to  People  v.  Miller, 
88  Am.  St,  Eep.  559. 
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LINCOLN  TRACTION  COMPANY  v.  WEBB.      .. 

[73  Neb.  136,  102  N.  W.  258.] 

STREET  EAILWAYS— Liability, — Street  railway  companies 
are  common  carriers  of  passengers  for  hire,  and  liable  as  other  com- 
mon carriers  upon  common-law  principles.  They  are  bound  to  exer- 
cise extraordinary  care  and  the  utmost  skill,  diligence  and  human 
foresight  for  the  protection  of  their  passengers,  and  are  liable  for  the 
slightest  negligence,  but  they  are  not  insurers,     (p.  881.) 

STREET  RAILWAYS— Presumption  of  Negligence  from  Mere 
Injury. — Proof  of  mere  injury  by  a  street  railway  company,  without 
more,  does  not  raise  a  presumption  of  negligence  sufficient  to  impose 
the  burden  of  proof  of  due  care  upon  the  company,  and,  to  enable 
the  plaintiff  to  recover,  he  must  prove  an  accident  from  which  the 
injury  resulted,  or  circumstances  of  such  character  aa  to  impute  neg- 
ligence,    (pp.  884,  885.) 

STREET  RAILWAYS — Negligence— Burden  of  Proof.— In  an 

action  against  a  street  railway  on  its  common-law  liability  for  per- 
sonal injury,  the  burden  is  on  the  plaintiff  to  prove  that  he  was  a 
passenger,  was  injured  by  the  negligence  of  the  defendant,  or  cir- 
cumstances such  as  to  impute  negligence  on  its  part,  and  the  extent 
of  his  injury,     (p.  885.) 

STREET  RAILWAYS — Negligence — Presumption — Burden  of 
Proof. — If  the  nature  of  an  accident  on  a  street  railway  causing  per- 
sonal injury,  when  proved  or  conceded,  is  such  as  to  fairly  raise  a 
presumption  of  negligence,  proof  of  such  accident,  it  being  the  prox- 
imate cause  of  the  injury  complained  of,  is  sufficient,     (p.  886.) 

Clark  &  Allen,  for  the  plaintiff  in  error. 

Billingsley  &  Greene  and  R.  H.  Hagelin,  for  the  defendant 
in  error. 

*^*  BARNES,  J.  In  this  case  the  Lincoln  Traction  Com- 
pany prosecutes  error  from  a  judgment  of  the  district  court 
for  Lancaster  ^^"^  county  in  favor  of  one  Wilhelmina  Webb, 
who  will  hereafter  be  called  the  plaintiff,  and  the  traction 
company  will  be  called  the  defendant. 

The  principal  assignment  of  error  discussed  by  counsel  is 
that  the  court  erred  in  giving  the  sixth  paragraph  of  his  in- 
struction to  the  jury.  For  a  clear  understanding  of  the  ques- 
tion presented,  it  is  necessary  to  state  the  issues  as  made  by 
the  pleadings.  The  charging  part  of  the  petition  is  as  fol- 
lows: "That  on  or  about  the  first  day  of  August,  1903,  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant 
company,  became  and  was  a  passenger  on  said  street  railway 
to  be  carried  in  its  cars  safely  from  the  postofiice  building 
in  said  city  to  19th  and  O  streets  on  said  railway,  for  the  sum 
of  five  cents;  that  when  the  car  on  which  plaintiff  was  a  pas- 
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senger  was  between  18th  and  19th  streets,  on  0  street  in  said 
city,  the  plaintiff  rang  the  bell  to  notify  the  defendant  that 
she  desired  to  leave  said  car  at  19th  and  0  streets;  and  when 
the  car  reached  said  19th  and  O  streets  it  stopped,  and  the 
plaintiff  started  to  get  off  said  car,  and  before  plaintiff  had 
time  to  leave  said  car,  and  while  standing  on  the  steps  of  said 
car,  the  defendant  carelessly  and  negligently  started  said  car 
without  a  bell  ring  from  the  car's  conductor,  and  plaintiff, 
without  negligence  on  her  part,  was  by  the  negligence  and 
carelessness  of  the  defendant,  as  above  alleged,  thrown  vio- 
lently from  said  car  to  the  hard  pavement,  and  suffered  great 
and  permanent  injuries." 

The  answer  was  a  general  denial  and  a  plea  of  contributory 
negligence,  which  was  denied  by  the  reply.  It  is  also  proper 
to  state  that  the  evidence  as  to  whether  the  car  was  stopped  a 
sufficient  length  of  time  for  the  plaintiff  to  alight,  or  whether 
she  got  off  from  the  car  carelessly  and  negliu:ently  while  the 
same  was  in  motion,  and  was  thus  guilty  of  contributory  neg- 
ligence, was,  to  say  the  least,  conflicting.  On  the  issues  pre- 
sented by  the  pleadings  and  the  evidence,  as  above  stated,  the 
court  gave  the  instruction  complained  of,  which  reads  as 
follows : 

*^®  "6th.  The  burden  of  proof  is  on  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that  she  received  the 
injuries  complained  of  while  being  transported  by  the  de- 
fendant company  at  about  the  time  and  place  alleged,  and 
that  by  reason  thereof  the  plaintiff  has  sustained  damages. 
On  the  other  hand,  when  the  plaintiff  has  shown  that  she 
met  with  an  injury,  then  the  burden  of  proof  is  upon  the 
defendant  to  prove  by  a  preponderance  of  the  evidence  that 
it  was  not  guilty  of  the  negligent  act  complained  of  in  the 
plaintiff's  petition,  said  act  being  the  proximate  cause  of  the 
plaintiff's  injuries.  The  burden  of  proof  is  also  upon  the 
defendant  to  show  that  some  negligence  of  the  plaintiff  con- 
tributed to  her  injuries  as  the  proximate  cause  thereof,  unless 
the  plaintiff  in  making  her  own  case  has  shown  that  some 
act  of  hers  contributed  to  said  injury." 

It  will  be  observed  that  this  instruction  placed  the  burden 
on  the  defendant  compan3^,  after  the  injury  was  shown,  to 
prove  by  a  preponderance  of  the  evidence  that  it  was  not 
guilty  of  the  negligent  act  set  forth  in  the  plaintiff's  petition. 
Its  effect  was  to  shift  the  burden  of  proof  on  the  question  of 
negligence  from  the  plaintiff,  who  held  the  affirmative  of  that 
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issue,  to  the  defendant,  as  soon  as  it  was  shown  that  she  had 
been  injured.  At  this  point  it  may  be  said  that  it  is  the 
settled  law  of  this  state  that  street  railways  are  common 
carriers  of  passengers  for  hire,  and  are  liable  as  other  com- 
mon carriers  upon  common-law  principles.  They  are  bound 
to  exercise  extraordinary  care  and  the  utmost  skill,  diligence 
and  human  foresight  for  the  protection  of  their  passengers, 
and  are  liable  for  the  slightest  negligence,  but  they  are  not 
held  to  the  strict  liability  of  insurers ;  that  is  to  say,  they  are 
not  governed  by  the  provisions  of  section  3,  article  1,  chapter 
72,  of  the  Compiled  Statutes  of  1903  (Ann.  Stats.  10039), 
which  defines  the  liability  of  steam  railways  in  this  state  for 
damages  inflicted  upon  passengers :  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753,  55  N.  W.  270, 
20  L.  R.  A.  316 ;  Pray  v.  Omaha  Street  R.  Co.,  44  Neb.  167, 
48  Am.  St.  Rep.  717,  62  N.  W.  447 ;  East  Omaha  *39  street 
R.  Co.  V.  Godola,  50  Neb.  906,  70  N.  W.  491 ;  Lincoln  Street 
R.  Co.  V.  McClellan,  54  Neb.  672,  69  Am.  St.  Rep.  736,  74 
N.  W.  1074 ;  Omaha  Street  R.  Co.  v.  Boesen,  68  Neb.  437,  94 
N.  W.  619.  It  follows  that,  before  the  plaintiff  could  recover 
in  this  case,  it  was  necessary  for  her  to  allege  and  prove 
some  negligent  act  of  the  defendant  company  which  was  the 
proximate  cause  of  the  injury  complained  of.  The  rule  seems 
to  be  well  settled  that  the  burden  of  proof  never  shifts,  but 
remains  with  the  party  holding  the  affirmative.  When  a 
I)arty  alleges  the  existence  of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense,  the  burden  is  always  upon  him  to  establish 
it  by  proof:  Rapp  v.  Sarpy  County,  71  Neb.  382,  98  N.  W. 
1042,  102  N.  W.  242 ;  Kay  v.  Metropolitan  Street  R.  Co.,  163 
N.  Y.  447,  57  N.  E.  751.  It  was  said  by  the  supreme  court 
of  Massachusetts  in  Central  Bridge  Corp.  v.  Butler,  68  Mass. 
130:  "The  burden  of  proof  and  the  weight  of  evidence  are 
two  very  different  things.  The  former  remains  on  the  party 
affirming  a  fact  in  support  of  his  case,  and  does  not  change 
in  any  aspect  of  the  cause;  the  latter  shifts  from  side  to  side 
in  the  progress  of  a  trial,  according  to  the  nature  and  strength 
of  the  proofs  offered  in  support  or  denial  of  the  main  fact  to 
be  established":  See,  also,  Kahn  v.  Triest-Ro.senberg  Cap  Co., 
139  Cal.  340,  73  Pac.  164 ;  Scott  v.  Wood,  81  Cal.  398,  22  Pac. 
871. 

It  is  true  that  in  some  cases  loose  expressions  may  be  found 
that  the  burden  of  proof  shifts  when  the  fact  that  is  the  basis 
of  a  presumption  of  np'j;ligcni(re  is  made  to  appear.     But  it  is 
Am.  JSt.  liei).,  Vol.  119—56 
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believed  that  no  court  has  upheld  such  a  ruling  when  its  atten- 
tion has  been  challenged  thereto.  The  burden  always  rests 
on  the  party  who  has  the  affirmative,  and  actions  for  personal 
injuries  against  common  carriers  are  no  exception  to  this  rule 
unless  they  are  made  so  by  statute.  Again,  by  this  instruction 
the  jury  were  told,  in  substance,  that  when  the  plaintiff  had 
shown  that  she  was  a  passenger,  and  had  met  with  an  injury, 
the  burden  of  proof  was  on  the  defendant  to  show  by  a  pre- 
ponderance of  the  evidence  that  it  was  not  guilty  of  the  negli- 
gent act  complained  of  in  her  petition.  This,  in  *"***  effect, 
informed  the  jury  that  proof  of  the  injury  raised  a  presump- 
tion of  negligence.  The  negligent  act  charged  in  the  petition 
was  the  sudden  starting  of  the  car  while  the  plaintiff  was 
alighting  therefrom,  and  the  jury  were  told  that  the  burden 
of  proof  was  on  the  defendant  to  show  that  the  car  did  not  so 
start.  This  was  clearly  wrong.  The  court  must  have  misap- 
prehended the  rule  upon  which  the  doctrine  of  the  presump- 
tion of  negligence  rests.  This  presumption  arises,  if  at  all, 
from  the  proof  made  or  conceded  facts  from  which  negligence 
on  the  part  of  the  defendant  may  be  inferred.  We  cannot 
infer  that  the  car  suddenly  started  and  threw  the  plaintiff 
from  the  mere  fact  that  she  fell  and  struck  on  the  back  of  her 
head.  She  might  have  fallen  when  attempting  to  alight  if 
the  car  were  standing  still.  And,  again,  she  might  have 
slipped  or  stumbled,  and  for  that  reason  have  fallen  imme- 
diately after  alighting  from  the  car.  The  basis  of  the  pre- 
sumption in  actions  against  carriers  for  personal  injuries  is 
not  the  mere  fact  of  the  injury,  but  is  the  act  of  the  defend- 
ant which  causes  the  injury.  In  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890,  38  Am.  St.  Rep.  753,  55  N.  W.  270, 
20  L.  R.  A.  316,  it  appeared  that  the  car  in  which  the  plain- 
tiff was  riding  was  derailed.  He  alleged  that  he  was  injured 
thereby,  and  there  was  evidence  to  support  the  allegation.  It 
was  said:  "He  alleged  that  the  derailment  of  the  car  was 
through  the  carrier's  negligence.  The  law  by  presumption 
supplied  that  proof  for  him."  This  was  enough.  The  bur- 
den was  then  on  the  carrier  to  rebut  this  proof  of  negligence 
by  showing  that  it  was  produced  by  causes  wholly  beyond  its 
control.  In  that  case  the  fact  of  derailment  was  admitted. 
and  was  therefore  the  basis  of  the  presumption  of  negligence. 
In  the  case  of  Omaha  Street  R.  Co.  v.  Boesen,  68  Neb.  437,  94 
N.  W.  619,  it  was  alleged  in  the  petition  that  the  plaintiff  was 
injured  by  the  derailment  of  the  defendant 's  car.    The  charge 
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of  derailment  was  denied  by  the  answer,  which  also  contained 
a  plea  of  contributory  negligence,  in  that  defendant  was  in- 
jured by  jumping  from  the  rapidly  moving  train.  There  was 
a  conflict  of  evidence  ***  on  those  questions,  and  the  court 
gave  an  instruction  as  follows:  "You  are  instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  by  a  pre- 
ponderance of  the  evidence  that  he  was  injured  while  a  pas- 
senger of  the  defendant,  the  extent  of  his  injuries  and  the 

damages  occasioned  thereby And  the  burden  of  proof 

is  upon  the  defendant  to  show  by  a  preponderance  of  the  evi- 
dence that  such  injuries,  if  any,  were  received  while  a  pas- 
senger, by  being  thrown  from  a  car  because  of  the  derailment 
thereof,  were  without  fault  on  defendant's  part,  and  that 
they  could  not  have  been  avoided  by  the  exercise  of  the  high- 
est degree  of  skill  and  diligence  on  the  part  of  the  defendant, 
consistent  with  its  business. '  * 

The  judgment  of  the  trial  court  was  reversed,  and  in  the 
opinion  is  found  the  following :  "It  may  be  stated,  as  a  general 
proposition,  that  a  street  railway  company  is  a  common  car- 
rier of  passengers  for  hire ;  that,  ordinarily,  it  wiU  be  sufficient 
for  one  to  show  that  he  was  a  passenger,  that  while  such  pas- 
senger he  was  injured,  and  the  extent  of  such  injuries.  It 
will  then  devolve  upon  the  company  to  show  that  the  injury 
occurred  without  any  negligence  on  its  part,  and  that  by  the 
exercise  of  the  highest  degree  of  care  it  could  not  have  pre- 
vented such  injury.  It  will  be  found,  however,  that  this  doc- 
trine has  been  laid  down  in  cases  where  there  was  a  collision, 
or  where  the  person  injured  had  been  struck  or  run  over  by  a 
street-car — in  short,  in  cases  where  the  undisputed  cause  of 

the  injury  fairly  raised  the  presumption  of  negligence 

He  [the  plaintiff]  alleged,  as  a  substantive  part  of  his  case, 
that  he  was  thrown  from  the  car  by  a  derailment  of  it,  caused 
by  the  negligence  of  the  company;  and  it  would  seem  that 
before  he  could  make  his  case  it  would  be  necessary  to  show, 
at  least,  that  he  was  thrown  from  the  car  as  alleged  in  his 
petition,  before  any  presumption  of  negligence  could  arise." 

This  rule  is  sustained  by  the  decisions  of  the  federal 
**»  courts :  See  Frizzell  v.  Omaha  Street  R.  Co.,  124  Fed.  176, 
59  C.  C.  A.  382,  and  the  cases  there  cited. 

It  is  true  that  the  cases  of  Stokes  v.  Saltonstall,  38  U.  S. 
•181,  10  L.  ed.  115 ,  W&stem  Transp.  Co.  v.  Downer,  78  U.  S. 
129,  20  L.  ed.  160,  and  Inland  &  Seaboard  Coasting  Co.  v. 
Tolson,  139  U.  S.  551,  11  Sup.  Ct.  Rep.  653,  35  L.  ed.  270, 
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are  sometimes  cited  as  announcing  a  contrary  doctrine,  but 
an  examination  of  those  cases  shows  that  in  each  of  them  the 
accident  itself,  which  was  the  proximate  cause  of  the  injury 
complained  of,  raised  the  presumption  of  negligence,  and 
thus  supplied  the  plaintiff  with  the  proof  which  otherwise  he 
would  have  been  required  to  make.  The  English  case  of 
Christie  v.  Griggs,  2  Camp.  N.  P.  79,  is  a  leading  case  on  this 
question.  The  opinion  reads  as  follows :  "I  think  the  plaintiff 
has  made  a  prima  facie  case  by  proving  ....  the  damage  he 
has  suffered.  It  now  lies  on  the  other  side  to  show  that  the 
coach  was  as  good  a  coach  as  could  be  made,  and  that  the 
driver  was  as  skillful  a  driver  as  could  anywhere  be  found. 
What  other  evidence  can  the  plaintiff  give?  The  passengers 
were  probably  all  sailors  like  himself;  and  how  do  they  know 
whether  the  coach  was  well  built,  or  whether  the  coachman 
drove  skillfully?  In  many  other  cases  of  this  sort  it  must 
be  equally  impossible  for  the  plaintiff  to  give  the  evidence 
required.  But  when  the  breaking  down  or  overturning  of 
a  coach  is  proved,  negligence  on  the  part  of  the  owner  is  im- 
plied." 

In  Rose  v.  Stephens  &  Condit  Transp.  Co.,  20  Blatchf.  (U. 
S.)  411,  11  Fed.  438,  it  was  said  of  the  presumption  of  negli- 
gence: "The  presumption  originates  from  the  nature  of  the 
act,  not  from  the  nature  of  the  relations  between  the  parties." 

In  McDonald  v.  Montgomery  Street  R.  Co.,  110  Ala.  161,  20 
South.  317,  it  was  said :  *  *  Proof  of  mere  injury,  without  more, 
does  not  raise  a  presumption  of  negligence,  sufficient  to  im- 
pose on  the  company  the  burden  to  prove  due  care  on  its  part. 
In  order  to  recover,  it  is  incumbent  on  the  plaintiff  to  show  an 
accident,  **^  from  which  injury  resulted,  or  circumstances 
of  such  character  as  to  impute  negligence." 

In  St.  Louis  &  S.  P.  R.  Co.  v.  Mitchell,  57  Ark.  418,  21 
S.  W.  883,  the  court  said:  "It  is  true  that  the  burden  was 
upon  the  appellee  to  show  by  proof  that  the  railway  company 
was  guilty  of  negligence.  The  mere  fact  that  the  appellee 
was  injured,  without  more,  was  not  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  pa'rt  of  the  railway  company. 
But  the  derailment  of  the  car  and  its  overturning,  and  the 
injury  to  the  appellee  thereby,  being  in  the  usual  course,  the 
logical  inference  of  negligence  might  be  drawn  therefrom. 
....  In  such  a  case,  res  ipsa  loquitur." 

But  this  rule  applies  only  when  the  circumstances  are  such 
as  to  afford  just  ground  for  a  reasonable  inference  that  ac- 
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cording  to  ordinary  experience  the  accident  would  not  have 
occurred  except  for  want  of  due  care.  If  causes  other  than 
negligence  of  the  defendant  might  have  produced  the  accident, 
the  plaintiff  is  bound  to  exclude  the  operation  of  such  causes 
by  a  fair  preponderance  of  the  evidence :  Wadsworth  v.  Boston 
Elevated  R.  Co.,  182  Mass.  572,  66  N.  E.  421.  The  presump- 
tion of  negligence  has  been  more  frequently  applied  in  cases 
of  passengers  than  in  any  other;  but  there  is  no  foundation 
in  reason  or  authority  for  such  limitation  of  the  rule  of  evi- 
dence. The  presumption  originates  from  the  nature  of  the 
act,  not  from  the  nature  of  the  relation  between  the  parties. 
The  duty  which  the  law  enjoins  in  the  two  cases — carriers 
and  noncontract  eases — only  differs  in  the  degree  of  care  to 
be  exercised.  The  principle  of  law  involved  is  the  same,  and 
the  reason  of  the  rule  is  not  found  in  the  relation  between  the 
parties.  The  presumption  arises  from  the  inherent  nature 
and  character  of  the  act.  No  further  authorities  need  be  cited 
in  support  of  this  rule.  It  is  contended,  however,  that  this 
case  should  be  governed  by  the  rule  announced  in  Lincoln 
Street  R.  Co.  v.  McClellan,  54  Neb.  672,  69  Am.  St.  Rep.  736, 
74  N.  W.  1074.  In  that  case  the  judgment  was  reversed  solely 
because  the  trial  court  instructed  the  jury  that  in  order  ^^^  to 
defeat  a  recovery,  the  burden  was  on  the  defendant  to  prove 
gross  contributory  negligence  on  the  part  of  the  plaintiff,  and 
the  question  in  dispute  herein  was  not  involved  in  that  case. 
It  was  said,  however,  by  the  leamel  judge  who  wrote  the 
opinion:  "In  an  action  for  damages  for  an  injury  received 
while  being  transported  by  a  common  carrier,  the  injury 
being  shown,  the  burden  of  proof  is  upon  the  carrier  to  show 
that  it  was  in  nowise  at  fault." 

It  is  quite  probable  that  the  trial  court  gave  the  instruction 
complained  of  because  of  the  statement  quoted  above.  We 
cannot  wholly  approve  of  that  expression.  It  seems  clear  that 
it  is  too  broad,  and  is  not  a  correct  statement  of  the  law.  It 
is  incorrect  to  say  that  the  negligence  of  the  carrier  is  to  be 
presumed  from  the  mere  fact  that  an  injury  has  been  done 
to  the  plaintiff.  A  presumption  arises  from  the  cause  of  the 
injury,  or  from  other  circumstances  attending  it,  but  not  from 
the  injury  itself.  The  better  rule  is  found  in  Chicago,  B.  & 
Q.  R.  Co.  V.  Howard,  45  Neb.  570,  63  N.  W.  872,  where  it  is 
said:  "The  presumption  of  negligence,  where  entertaiiied, 
must  be  from  proved  and  conceded  facts,  and  from  such  must 
be  the  logical,  reasonable  and  probable  deduction." 
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From  the  foregoing  it  would  seem  clear  that  the  opinion  in 
Lincoln  Street  R.  Co.  v.  McCellan,  54  Neb.  672,  69  Am.  St. 
Rep.  736,  74  N.  W.  1074,  should  be  modified  to  conform  to  the 
rule  announced  herein.  That  the  instruction  complained  of 
was  wrong  because  it  assumed  that  the  contract  of  carriage 
and  the  injury  were  the  basis  of  a  presumption  of  negligence. 
There  was  no  basis  for  the  presumption  in  the  instant  case 
until  it  was  proved  that  the  sudden  starting  of  the  car  was 
the  cause  of  the  plaintiff's  injury.  That  fact  being  disputed, 
the  burden  of  proof  was  on  the  plaintiff  to  establish  it  by  a 
preponderance  of  the  evidence. 

We  therefore  hold  that,  in  actions  against  common  carriers 
on  their  common-law  liability  for  personal  injuries,  the  burden 
is  on  the  plaintiff  to  prove  that  he  was  a  passenger,  was  in- 
jured by  the  negligence  of  the  defendant,  ^'^^  and  the  extent 
of  such  injuries.  That  where  the  nature  of  the  accident,  when 
proved  or  conceded,  is  such  as  to  fairly  raise  the  presumption 
of  negligence,  proof  of  such  accident,  which  is  the  proximate 
cause  of  the  injury  complained  of,  is  sufficient.  But  where 
from  the  nature  of  the  accident  the  presumption  of  negligence 
does  not  arise,  as  a  matter  of  law,  the  plaintiff  must  make 
proof  of  the  negligent  acts  of  the  defendant  on  which  he  bases 
his  cause  of  action. 

It  is  also  contended  that  the  evidence  was  not  sufficient  to 
sustain  the  verdict.  But  as  the  judgment  must  be  reversed  for 
another  cause,  and  the  case  may  be  tried  again,  we  decline,  at 
this  time,  to  express  any  opinion  on  that  question. 

For  the  foregoing  reasons,  the  fourth  paragraph  of  the 
syllabus  to  Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672, 
69  Am.  St.  Rep.  736,  74  N.  W.  1074,  is  disapproved,  and  the 
opinion  therein  modified  to  conform  to  the  rule  announced 
above.  The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

HOLCOMB,  C.  J.,  Concurring.  Although  reluctant  to  con- 
sent to  the  overruling  of  the  proposition  announced  in  Lincoln 
Street  R.  Co.  v.  McClellan,  54  Neb.  672,  69  Am.  St.  Rep.  736, 
74  N.  W.  1074,  relative  to  the  presumption  of  negligence  when 
an  injury  has  occurred  to  a  passenger  while  being  transported 
by  a  common  carrier,  which  was  agreed  to  by  a  unanimous 
court,  I  am  convinced  that  the  rule  therein  stated  is  not  an 
accurate  expression  of  the  law  on  the  subject,  and  is  without 
substantial  support  in  authority  or  principle.  It  should  be 
said  that  a  ruling  on  this  particular  question  was  not  in  that 
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case  essentialto  the  decision  rendered.  An  examination  of  the 
briefs  of  counsel  discloses  that  the  only  questions  which  were 
presented  and  argued  were  with  reference  to  whether  simple 
contributory  negligence  on  the  part  of  the  injured  passenger 
would  bar  recovery,  or  whether  the  negligence  **®  must  be 
gross;  also  whether  the  statute  making  steam  railroads  liable 
for  injuries  to  passengers,  except  in  cases  where  the  injury 
done  arises  from  criminal  (gross)  negligence  to  the  person  in- 
jured, is  applicable  to  street  railways.  The  instruction  consid- 
ered in  that  case  permitted  a  recovery  unless  the  jury  should 
find  that  the  injured  passenger  w^as  guilty  of  gross  negligence 
which  contributed  to  the  injury  received.  It  thus  becomes 
obvious  that  the  opinion,  in  so  far  as  it  discusses  and  lays 
down  the  rule  relative  to  the  presumption  of  negligence  arising 
from  the  mere  fact  that  an  injury  occurred  to  a  passenger 
while  being  transported  by  the  street  railway  company,  is 
obiter  dictum. 

As  has  well  been  said,  the  mere  fact  of  an  injury  to  a  pas- 
senger while  being  transported  is,  regarding  the  question  of 
negligence,  colorless,  and  raises  no  legitimate  inference  as  to 
the  carrier's  failure  to  perform  some  duty  owing  to  the  pas- 
senger. Passengers  while  being  transported  are  frequently  in- 
jured by  their  own  acts,  and  by  extraneous  causes  in  no  way 
connected  with  the  means  employed  in  transporting  the  pas- 
sengers, as  well  as  by  the  negligent  acts  of  the  carrier.  It  is 
difficult,  therefore,  to  perceive  why  it  should  be  said  that  proof 
alone  that  the  passenger  was  injured  while  being  transported 
raises  the  presumption  that  the  negligence  of  the  carrier  was 
the  proximate  cause  of  the  injury.  It  is  said  in  Swift  &  Co. 
V.  Holoubek,  60  Neb.  784,  84  N.  W.  249:  "Negligence  will  not 
be  presumed  in  the  absence  of  facts  or  circumstances  from 
which  its  existence  may  reasonably  be  inferred.  In  the  ab- 
sence of  evidence,  the  presumption,  if  any  may  be  indulged  in. 
is  that  all  parties  acted  with  ordinary  care,  and  this  pre- 
sumption continues  until  overthrown  by  the  evidence."  In 
the  case  at  bar  the  injury  is  alleged  to  have  been  caused  by  the 
street-car  being  started  while  the  passenger  was  alighting,  and 
by  reason  thereof  she  was  thrown  to  the  pavement  and  sus- 
tained the  injuries  complained  of.  If  this  fact  had  been  con- 
ceded or  established  by  the  evidence  to  the  satisfaction  *'*'^  of 
the  jury,  then,  doubtless,  the  presumption  of  negligence  would 
arise,  and  it  would  devolve  upon  the  carrier  to  show  that  it 
exercised  that  degree  of  skill,  diligence  and  foresight  for  the 


888  American  State  Reports,  Vol.  119.     [Nebraska, 

safety  of  its  passengers  which  the  law  charges  it  with.  This 
alleged  cause  of  the  injury,  however,  was  the  pivotal  point  in 
the  controversy  and  regarding  which  the  evidence  was  con- 
flicting. The  burden  of  proof  was  upon  the  plaintiff  to  estab- 
lish the  fact  upon  which  she  relied  aa  a  basis  for  the  presump- 
tion of  the  negligence  charged.  She  was  required  to  prove,  it 
being  disputed,  that  the  injury  complained  of  was  chargeable^ 
to  the  acts  of  the  defendant 's  servants  or  the  means  and  appli- 
ances employed  in  her  transportation.  It  was  the  defend- 
ant's contention  that  the  plaintiff's  injury  was  caused  by  her 
own  carelessness  and  voluntary  action  in  stepping  from  the, 
car  while  in  motion.  The  plaintiff  was  therefore  required 
go  one  step  further  than  as  stated  in  the  instruction  com* 
plained  of,  and  establish  by  the  evidence  that  the  cause  ol 
the  injury  was  the  starting  of  the  car  while  she  was  in  the 
act  of  alighting  therefrom.  In  a  well-considered  case — Bene- 
dick V.  Potts,  88  Md.  52,  50  Atl.  1067,  41  L.  R.  A.  478— it  is 
said  the  doctrine  of  res  ipsa  loquitur  does  not  go  to  the  extent 
of  implying  that  you  may,  from  the  mere  fact  of  an  injury, 
infer  the  physical  act  that  produced  the  injury,  but  it  means 
that  when  the  physical  act  has  been  shown  or  is  apparent,  and 
is  not  explained  by  the  defendant,  the  conclusion  that  negli- 
gence sup.erinduced  it  may  be  drawn  as  a  legitimate  deduction 
of  fact.  Another  court  has  said:  "When  a  passenger  is  in- 
jured in  an  accident  to  the  machinery,  appliances  or  means 
provided  for  his  transportation,  it  is  unnecessary  for  him,  in 
the  first  instance,  to  do  more  than  prove  the  fact  of  the  injury, 
and  show  that  the  accident  in  which  it  was  received  was  due 
to  the  failure  or  insufficiency  of  some  of  the  agencies  provided 
for  the  carriage.  When  such  proof  is  made,  the  burden  is 
transferred  to  the  carrier  to  show  its  own  freedom  from  fault, 
and  that  the  accident  was  one  which  the  utmost  skill,  ^'^^  care 

and  prudence  could  not  have  prevented But  the  rule 

does  not  apply  in  the  case  of  an  accident  unconnected  with 
the  means  of  transportation":  Denver  &  R.  G.  R.  Co.  v. 
Fotheringham,  17  Colo.  App.  410,  68  Pac.  978. 

If  the  injury  is  caused  to  the  passenger  by  apparatus  wholly 
under  the  control  of  the  carriers,  and  furnished  and  applied 
by  it,  a  presumption  of  negligence  arises.  It  is  only  when  the 
injury  occurred  from  the  abuse  of  agencies  within  the  defend- 
ant's power  that  it  can  be  presumed  to  act  negligently:  Chi- 
cago City  R.  Co.  V.  Catlin,  70  111.  App.  97.  The  true  rule 
seems  to  be  that,  where  a  passenger  sustains  an  injury  growing 
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out  of  the  acts  of  the  carrier's  servants  or  emploj-es,  or  because 
of  any  defect  in  machinery,  coaches  or  roadway,  or  any  of 
the  means,  appliances  or  agencies  connected  with  or  employed 
in  the  transportation  of  the  passenger,  the  presumption  arises 
that  the  injury  was  caused  by  the  negligence  of  the  carrier, 
and  it  then  devolves  upon  it  to  explain  the  act  and  relieve 
itself  of  the  imputation  of  negligence  thus  cast  upon  it,  the 
negligence  complained  of  being  the  proximate  cause  of  the  in- 
jury inflicted:  Connell's  Exrs.  v.  Chesapeake  &  0.  R.  Co.,  93 
Va.  44,  57  Am.  St.  Rep.  786,  24  S.  E.  467,  32  L.  R.  A.  792 ; 
Spencer  v.  Chicago,  M.  &  St.  P.  R.  Co.,  105  Wis.  311,  81  N.  W. 
407.  In  6  Cyclopedia,  629,  the  author  of  the  text,  in  speak- 
ing of  this  particular  subject,  says:  "His  [the  passenger's] 
right  of  action  for  injuries  is  based  on  negligence,  and  the 
burden  of  proof  of  negligence  is  on  plaintiff.  Therefore  the 
mere  proof  of  an  injury  to  the  passenger  in  course  of  trans- 
portation, which,  so  far  as  it  is  shown,  might  have  occurred  by 
reason  of  other  cause  than  the  carrier's  negligence,  such  as 
the  act  of  the  passenger  himself,  or  without  fault  of  anyone, 
will  not  make  a  prima  facie  case." 

The  courts  and  text-writers  all  appear  to  be  of  one  mind 
and  in  substantial  accord  on  the  question,  and,  on  principle,  it 
would  seem  that  the  passenger  must  at  least  assume  the  burden 
of  proving  the  proximate  cause  leading  to  the  injury,  if  not 
conceded,  and  that  such  injury  was  ^'^^  the  result  of  some 
fault  or  imperfection  in  the  means,  appliances  and  agencies 
employed  by  the  carrier  in  the  transportation  of  the  pas- 
senger. 


The  Duty  and  Liability  of  Street  Eailivay  Companies  to  passengfers  are 
discussed  in  the  note  to  Ormandroyd  v.  Fitchburg  etc.  Ey.  Co.,  118 
Am.  St.  Rep.  462. 

Th^  Presumption  of  Neglifjence,  if  any,  arising  from  an  accident  caus- 
ing injury  to  a  railway  passenger  is  discussed  in  the  note  to  Cin- 
cinnati Traction  Co.  v.  Holzenkamp,  113  Am.  St.  Rep.  1020.  The 
presumption  of  due  care  is  the  subject  of  a  note  to  Chicago  etc.  Ry. 
Co.  V.  Wilson,  116  Am.  St.  Rep.  108. 
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JUNOD  V.  STATE. 

[73  Neb.  208,  102  N.  W.  462.] 

LARCENY  OF  FIXTUEES.— One  who  by  his  wrongful  acti 
converts  a  fixture  into  personal  property,  and  then  with  larcenous  in- 
tent forthwith  carries  it  away  without  the  consent  of  the  owner,  may 
be  rightfully  convicted  of  larceny,     (p.  892.) 

LABCENT. — Wire  fastened  to  posts  for  fencing  a  portion  of 
the  public  domain  for  temporary  use  as  a  pasture  is  personal  prop- 
erty, and  one  who  removes  it  and  carries  it  away  without  the  con- 
sent of  the  owner,  and  with  intent  to  steal  it,  is  guilty  of  larceny, 
(p.  892.) 

APPEAL — Definition  of  Reasonable  Doubt. — A  judgment  will 
not  be  reversed  solely  on  the  ground  that  a  questionable  definition 
of  reasonable  doubt  is  given  to  the  jury.     (p.  893.) 

APPEAL— -Instructiona  Correct  as  Whole. — If  the  instructions 
given  are  correct  as  a  whole,  and  fully  state  the  law  of  the  case, 
error  cannot  be  predicated  on  a  single  sentence  or  clause  of  such  in- 
structions,    (p.  893.) 

E.  D.  Clark  and  Hamer  &  Hamer,  for  the  plaintiffs  in  error. 

N.  Brown,  attorney  general,  and  W.  T.  Thompson,  for  the 
defendant  in  error. 

^*o»  BAENES,  J.  An  information  was  filed  in  the  district 
court  for  Cherry  county  during  the  November,  1902,  term 
thereof,  against  John  Junod,  Harry  Junod  and  Thomas  J. 
Nelson,  charging  them  with  the  crime  of  grand  larceny. 
After  a  plea  of  not  guilty.  Nelson  demanded  a  separate  trial, 
and  the  Junods  making  no  such  demand  were  tried  together 
and  found  guilty,  as  charged  in  the  information.  The  value 
of  the  property  stolen  was  fixed  by  the  verdict  of  the  jury  at 
forty  dollars.  From  a  sentence  of  five  years  each  in  the  peni- 
tentiary, they  bring  the  case  here  by  a  petition  in  error.  The 
property  stolen  was  a  quantity  of  wire  owned  by  one  David 
A.  Hancock,  and  the  evidence  shows  that  it  was  taken  from 
a  fence  which  inclosed  a  pasture  situated  on  the  public  domain 
v/hich  Hancock  used  as  a  summer  pasture  for  his  stock. 

The  plaintiffs  herein  contend,  first,  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict,  because  it  does  not  connect 
them  with  the  commission  of  the  crime.  The  record  discloses 
that  the  stolen  wire  was  found  in  their  possession;  that  it  was 
pointed  out  to  the  owner  by  Harry  Junod,  and  the  place  where 
it  was  joined  onto  other  wire,  thus  making  a  fence  which  in- 
closed his  pasture,  was  designated  by  him.  When  asked  how 
he  came  by  the  wire,  he  stated  to  Hancock  and  the  officers 
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and  other  persons  present  **®  that  he  bought  it  from  a  man, 
whose  name  and  place  of  residence  he  refused  to  disclose. 
When  John  Junod  was  arrested  he  claimed  to  have  purchased 
the  wire  from  one  Bowers,  and  said  he  gave  it  to  his  brother 
Harry.  Bowers  was  produced  as  a  witness  for  the  state,  and 
testified  that  he  never  saw  the  wire  in  question  and  never  sold 
it  to  John  Junod,  or  any  other  person.  Other  incriminating 
facts  and  circumstances  were  shown  which  seem  to  clearly 
establish  the  fact  that  the  plaintiffs  were  the  identical  persons 
who  stole  the  wire,  and  so  we  conclude  that  the  verdict  is 
amply  sustained  by  the  evidence. 

Plaintiffs'  second  contention,  and  the  one  on  which  they 
lay  the  most  stress,  is  that  the  property  in  question  was  a 
fixture  to  real  estate,  and  for  that  reason  was  not  the  subject 
of  larceny.  It  was  described  in  the  information  as  follows: 
"Ten  thousand  pounds  of  wire,  of  the  value  of  three  hundred 
dollars,  the  personal  property  of  David  A.  Hancock."  The 
evidence  in  support  of  the  charge  discloses  that  one  Ander- 
son was  the  owner  of  a  ranch  in  Cherry  county,  Nebraska,  con- 
sisting of  what  was  called  the  "Dewey  Lake  Ranch,  and  the 
Niobrara  Pasture";  that  on  the  twenty-seventh  day  of  July, 
1901,  he  sold  the  property  to  the  prosecuting  witness,  David 
A.  Hancock.  The  Niobrara  pasture  appears  to  have  been  a 
tract  of  government  land  inclosed  by  a  temporary  post  and 
wire  fence  constructed  by  Anderson,  and  for  which  he  gave 
Hancock  a  bill  of  sale  when  he  conveyed  the  other  ranch 
property  to  him.  The  evidence  shows  that  the  wire  in  ques- 
tion was  torn  or  cut  from  the  posts  surrounding  the  pasture 
above  described,  was  wound  up  on  home-made  spools,  and  then 
hauled  away  in  wagons  to  the  premises  of  Harry  Junod,  where 
it  was  afterward  found  and  identified. 

It  is  true  that  the  old  common-law  rule  with  respect  to 
the  crime  of  larceny  was,  that  where  the  article  taken  was 
in  fact  and  in  law  a  fixture  to  real  estate,  to  constitute  that 
crime  the  severance  and  asportation  must  be  separate  and 
distinct  acts.  Authorities  can  be  found  which  hold  that  at 
least  a  day  must  elapse  between  the  acts  of  severance  -'*  and 
asportation.  In  other  words,  that  during  the  day  of  sever- 
ance the  property  stolen  retains  the  character  of  real  estate, 
but  on  the  following  day  it  becomes  converted  into  personal 
property,  and  if  then  carried  away  without  the  consent  of  the 
owner,  such  asportation  is  larceny.  These  fine  technical  dis- 
tinctions and  absurd  sophistries  are  repugnant  to  our  coucep- 
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tions  of  justice,  and  the  courts  of  most  states  have  discarded 
them ;  while  those  which  in  a  measure  retain  them  have  con- 
fined the  rule  within  the  most  narrow  limits.  Undoubtedly 
the  modern  and  true  rule  is  that  he  who  by  his  wrongful  acta 
converts  a  fixture  into  personal  property,  and  then  with  lar- 
cenous intent  forthwith  carries  it  away  without  the  consent 
of  the  owner,  may  be  rightfully  convicted  of  larceny.  In 
Jackson  v.  State,  11  Ohio  St.  104,  it  was  said :  "The  rule  of  the 
common  law,  that  things  savoring  of  the  realty  are  not  the 
subjects  of  larceny,  only  applies  to  things  issuing  out  of  or 
growing  upon  the  lands,  and  such  as  'adhere'  to  the  freehold, 
but  not  to  personal  chattels  which  are  only  constructively  an- 
nexed thereto." 

In  the  body  of  the  opinion  in  that  case  we  find  the  follow- 
ing language:  "The  wrongful  severance  does  not  destroy  the 
title  nor  the  constructive  possession  of  the  owner;  it  is  still 
his  property  in  its  altered  condition,  and  its  felonious  asporta- 
tion, though  immediate,  would  seem  to  be  as  much  a  felonious 
taking  of  the  personal  property  of  another  from  his  possession 
and  without  his  consent,  as  if  the  wrongdoer  had  severed  it 
on  one  day  and  removed  it  the  next.  In  every  case  there  is 
necessarily  a  point  of  time  between  its  severance  and  its  as- 
portation, and,  upon  principle,  we  can  see  no  difference  be- 
tween one  instant  of  time  and  a  period  of  twenty-four  hours, 
for,  in  that  interval,  brief  as  it  may  be,  'the  property  lodgeth 
in  the  right  owner  as  a  chattel, '  and  a  felonious  taking  thereof 
should  be  larceny. '  * 

Again,  it  would  seem  from  the  evidence  that  the  wire  in 
question  never  became  a  fixture  to  or  a  part  of  the  realty,  but 
at  all  times  retained  its  original  nature  as  a  ^^^  personal  chat- 
tel. It  was  such  in  its  originally  manufactured  condition,  and 
it  seems  clear  that  it  was  never  intended  to  affix  it  or  make  it 
a  permanent  part  of  the  land  inclosed  as  a  temporary  pasture. 
Anderson  never  intended  to  make  this  fence  a  permanent  part 
of  the  public  domain,  or  in  other  words,  a  permanent  acces- 
sion to  the  freehold.  He  intended  to  use  th-e  government's 
land  as  a  pasture  as  long  as  he  was  unmolested  and  permitted 
to  do  so,  and  then  remove  the  fence.  This  is  clearly  shown 
by  his  treatment  of  it  as  a  chattel,  and  the  conveyance  of  it 
to  Hancock  by  an  ordinary  bill  of  sale.  So  the  stolen  wire 
never  became  a  fixture  to  the  real  estate,  but  always  re- 
mained personal  property,  and  therefore  was  at  all  times  the 
subject  of  larceny. 
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It  is  further  contended  that  the  court  erred  in  giving  cer- 
tain of  his  instructions  to  the  jury,  and  several  assignments 
of  error  are  presented  in  support  of  this  contention.  The 
last  of  these  will  be  considered  first,  because  it  is  the  one  most 
strenuously  argued.  It  relates  to  that  paragraph  of  the  in- 
structions by  which  the  court  attempted  to  define  a  reasonable 
doubt.  "We  will  not  quote  the  instruction,  for  it  is  a  copy  of 
the  one  given  in  Willis  v.  State,  43  Neb.  102,  61  N.  W.  254 , 
Barney  v.  State,  49  Neb.  515,  68  N.  W.  636,  and  Mays  v. 
State,  72  Neb.  723,  101  N.  W.  979.  We  have  heretofore 
steadily  refused  to  reverse  a  judgment  of  conviction  solely  be- 
cause of  this  instruction,  and  we  still  refuse  to  do  so.  "We  de- 
cline to  approve  of  it,  however,  because  it  is  doubtful  if  any 
attempt  by  a  trial  court  to  give  a  technical  or  extended  defini- 
tion of  a  reasonable  doubt  can  accomplish  any  good  result.  In 
the  case  of  United  States  v.  Hopkins,  26  Fed.  443,  Dick,  J., 
said:  "The  inherent  imperfection  of  language  renders  it  im- 
possible to  define  in  exact  express  terms  the  nature  of  a  rea- 
sonable doubt.  It  arises  from  a  mental  operation,  and  ex- 
ists in  the  mind  when  the  judgment  is  not  fully  satisfied  as 
to  the  truth  of  a  criminal  charge,  or  the  occurrence  of  a  par- 
ticular event,  or  the  existence  of  a  thing.  It  is  a  matter  that 
must  be  determined  by  a  jury,  acting  under  the  **^  obliga- 
tions of  their  oaths  and  their  sense  of  right  and  duty," 

It  is  also  claimed  that  the  court  erred  in  giving  other  in- 
structions, but  in  order  to  sustain  this  contention  counsel  quote 
certain  sentences  or  clauses  contained  in  some  of  the  para- 
graphs of  the  charge,  and  thus  attempt  to  predicate  error. 
The  rule  is,  that  each  paragraph  of  the  charge  must  be  read 
in  full,  and  the  instructions  thus  read  should  be  considered  to- 
gether. "When  so  read  and  considered,  if  the  charge,  as  a 
whole,  is  a  correct  statement  of  the  law,  criticisms  of  the  kind 
above  described  will  be  disregarded. 

A  careful  reading  of  all  of  the  instructions  given  in  this 
case  discloses  that,  as  a  whole,  they  are  correct.  And  the 
rights  of  the  accused  persons  could  not  have  been  prejudiced 
thereby, 

"We  have  been  impressed,  however,  from  an  examination  of 
the  record  in  this  case,  with  the  thought  that  the  sentence  im- 
posed upon  the  plaintiffs  in  error  herein  was  excessive.  The 
value  of  the  property  stolen  was  found  by  the  jury  to  be  only 
forty  dollars.  If  it  had  been  found  to  be  loss  th:in  thirty- 
five  dollars,  the  plaintiffs  could  have  only  been  fined  in  a  sum 
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not  exceeding  one  hundred  dollars,  or  imprisoned  in  the  county 
jail  for  a  time  not  exceeding  thirty  days.  But  because  the 
value  of  the  property  was  forty  dollars  instead  of  less  than 
thirty-five  dollars,  the  plaintiffs  were  each  sentenced  to  im- 
prisonment in  the  penitentiary  of  this  state  for  a  period  of 
five  years.  This  sentence  is  so  disproportionate  to  the  nature 
of  the  crime  of  which  the  plaintiffs  were  convicted  that  it 
shocks  one's  sense  of  fairness  and  justice.  We  are  convinced 
that  we  should  exercise  the  power  given  us  by  section  509a  of 
the  Criminal  Code,  and  reduce  the  sentence  in  this  case  to  the 
period  of  two  years  and  six  months,  which  is  accordingly  done. 

Finding  no  reversible  error  in  the  record,  the  judgment  of 
the  trial  court,  as  modified  above,  is  hereby  affirmed. 

Judgment  accordingly. 


Larceny  of  Property  Annexed  to  the  Freehold  or  savoring  of  realty 
ifl  discussed  in  the  note  to  People  v.  Miller,  88  Am.  St.  Eep.  589. 

The  Doctrine  of  Eeasondble  Doubt  is  the  subject  of  a  note  to  Burt 
V.  State,  48  Am.  St.  Eep.  566.  In  giving  instructions  on  reasonable 
doubt  it  is  best  simply  to  follow  the  language  of  the  statute:  "If 
there  be  a  reasonable  doubt  of  the  defendant  being  proven  guilty, 
he  is  entitled  to  an  acquittal":  J0II7  v.  Commonwealth,  110  Ky.  190, 
96  Am.  St.  Eep.  429. 


STATE  V.  MICKEY. 

[73  Neb.  281,  102  N.  W.  679.J 

STATUTES — Proof  of  Passage. — The  only  evidence  to  which 
recourse  may  be  had  in  determining  whether  a  bill  has  been  duly 
enacted  into  a  law  is  the  duly  authenticated  enrolled  bill  approved 
by  the  governor,  and  the  legislative  journals,     (p.  898.)' 

STATUTES — Authentication — Proof  of  Passage. — A  law  cannot 
be  established  by  the  certificates  of  the  clerical  officers  of  each 
branch  of  the  legislature,  made  after  the  final  adjournment  of  the 
session  for  the  purpose  of  showing  that  such  law  was  duly  passed 
and  authenticated,      (p.  899.) 

CONSTITUTIONAL  LAW— Enactment  of  Statutes.— Under  a 
constitutional  provision  that  the  presiding  officer  of  each  House  of 
the  legislature  shall  sign  all  bills  passed  thereby,  a  bill  not  thus  au- 
thenticated does  not  become  a  law.     (pp.  900,  901.) 

A.  W.  Lane,  for  the  relator. 

F.  N.  Prout,  attorney  general,  and  N.  Brown,  for  the  re- 
spondent. 
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^^  HOLCOMB,  C.  J.  A  writ  of  mandamus  is  applied  for 
to  require  the  respondent,  the  governor,  to  appoint  k  commis- 
sion of  five  persons,  whose  duty  it  shall  be  to  supervise  the 
selection  of  a  site  on  the  capitol  grounds  and  the  erection  of 
a  monument  to  be  dedicated  to  the  memory  of  the  life  and 
public  services  of  President  Lincoln.  The  application  is 
based  on  what  purports  to  be  an  act  of  the  legislature  which 
hi  carried  into  the  Laws  of  1903,  and  published  as  chapter 
157  thereof.  The  governor,  we  are  advised,  declines  to  act 
through  no  lack  of  sympathy  for  the  object  sought  to  be  at- 
tained, but  because  of  a  doubt  as  to  the  validity  of  the  law 
which  must  be  looked  to  for  authority  to  proceed.  The  right 
to  the  writ  prayed  for  depends,  therefore,  upon  the  validity 
of  the  enactment  referred  to.  The  following  certificate  made 
by  the  Secretary  of  State  is  found  at  the  close  of  the  printed 
laws  passed  by  the  legislature  at  its  twenty-eighth  session 
(Laws  1903,  p.  747)  : 

"All  of  the  foregoing  laws  (except  as  otherwise  noted  in 
connection  with  the  same)  are  signed  and  attested  as  follows, 
to  wit :  John  H.  Mockett,  Jr.,  Speaker  of  the  House  of  Repre- 
sentatives. Attest:  John  Wall,  Chief  Clerk  of  the  House  of 
Representatives.  Edmund  G.  McGilton,  ^®^  President  of  the 
Senate.  Attest:  A.  R.  Keim,  Secretary  of  Senate."  There 
is  found  attached  to  chapter  157  (House  Roll  No.  78),  the 
act  in  question,  the  following  certificates:  "I,  C.  H.  Barnard, 
first  assistant  chief  clerk  of  the  House  of  Representatives  of 
the  state  of  Nebraska,  do  certify  that  the  copy  of  House  Roll 
No.  78,  hereto  attached,  is  a  full  and  correct  copy  of  said 
House  Roll  No.  78  as  passed  by  the  House  March  31  by  a  vote 
of  60  yeas  to  12  nays;  that  it  was  transmitted  to  the  Senate 
on  the  same  day,  and  on  April  6th  returned  from  the  Senate 
indefinitely  postponed.  On  April  7th  it  was  recalled  from 
the  House  for  further  consideration  and  on  the  8th  of  April 
transmitted  to  the  House  and  passed,  where,  by  oversight, 
the  bill  failed  to  be  sent  to  the  enrolling-room. 

"Given  under  my  hand  this  Mth  day  of  April,  A.  D.  1903. 

"C.  H.  BARNARD, 
"First  Assistant  Chief  Clerk  of  the  House." 

"State  of  Nebraska, — ss. 

"I,  A,  R.  Keim,  Secretary  of  the  Senate  of  the  state  of 
Nebraska,  do  hereby  certify  that  the  copy  of  said  House  Roll 
No.  78,  hereto  attached  is  a  full  and  correct  copy  of  said  House 
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Roll  No.  78  that  was  read  the  third  time  on  the  8th  day  of 
April,  1903,  and  was  duly  passed  by  the  Senate  by  a  vote  of 
30  yeas  to  2  nays,  and  was  thereafter  on  the  same  day  trans- 
mitted to  the  House  of  Representatives  with  a  certificate  at- 
tached that  the  same  had  been  passed  by  the  Senate. 
* '.Given  under  my  hand  this  14th  day  of  April,  1903. 

"A.  R.  KEI^r, 
"Secretary  of  the  Senate.** 

This  bill  appears  to  have  been  approved  by  the  governor  on 
April  14,  1903.  An  inspection  of  the  enrolled  bills  in  the  of- 
fice of  the  Secretary  of  State  passed  by  the  legislature  at  the 
session  mentioned  discloses  that  the  only  authentication  of  the 
act  under  consideration  is  to  be  found  in  the  two  certificates 
above  set  forth.  The  bill  is  in  no  ^^*  wise  authenticated  by 
the  signature  of  either  of  the  presiding  officers  nor  do  the 
names  of  either  or  any  of  the  clerical  officers  of  either  House 
appear  on  said  bill  as  attesting  the  signatures  of  the  presid- 
ing officers.  It  may  also  be  said  that  the  measure  in  ques- 
tion does  not  appear  to  have  the  earmarks  of  being  an  en- 
rolled bill,  such  as  is  customary  after  the  final  passage  of  an 
act  through  both  branches  of  the  legislature.  It  is  in  all 
probability  a  copy  of  the  engrossed  bill  procured  at  the  time 
it  was  certified  to  as  above  mentioned.  The  legislature  ad- 
journed sine  die  on  the  eighth  day  of  April,  1903.  The 
■question  presented,  therefore,  is  whether  House  Roll  No.  78, 
the  act  in  question,  has  been  passed  through  "both  branches  of 
the  legislature,  authenticated  and  approved  with  all  of  the 
formalities  required,  to  give  it  the  force  of  law. 

1.  The  only  evidence  of  the  purported  law  as  being  the 
measure  passed  by  the  legislature,  and  of  its  due  enactment 
and  promulgation  by  the  legislative  branch  of  government, 
is  to  be  found  in  the  certificates  attached  to  the  bill.  To  be 
sure,  an  inspection  of  the  legislative  journals  discloses  that  an 
act  entitled  the  same  as  the  one  under  consideration  was  in- 
troduced and  duly  passed  through  each  branch,  with  amend- 
ments; the  contents  of  the  bill  and  the  nature  of  the  amend- 
ments being  otherwise  undisclosed.  The  language  of  the  body 
of  the  bill  when  introduced  or  as  finally  passed  and  after 
amendment  is  unascertainable  save  by  resort  to  what  pur- 
ports to  be  the  bill  as  finally  passed,  to  which  is  attached 
the  certificates  heretofore  quoted  or  other  evidence  of  an  ex- 
traneous character.  These  certificates,  it  will  be  observed, 
were  made  and  attached  to  the  purported  bill  after  the 
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final  adjonrnment  of  the  legislature.  They  are  no  part  of 
the  proceedings  of  either  branch  and  are  not  to  be  found  in 
tlio  journals  of  the  legislative  body.  They  were  not  made 
by  those  executing  them  as  any  part  of  the  action'  taken 
by  either  of  said  bodies.  As  evidence  these  certificates,  it 
would  seem,  possess  no  greater  value  than  would  the  sworn 
testimony  of  the  parties  making  them.  "We  are  ^*®  then 
brought  face  to  face  with  the  proposition  of  whether  evi- 
dence outside  of  the  enrolled  bills  and  the  legislative  jour- 
nals may  be  resorted  to  for  the  purpose  of  establishing  that 
a  particular  bill  has  duly  passed  both  branches  of  the  legis- 
lature with  all  the  formalities  required  by  the  fundamental 
law,  and  has  been  duly  authenticated  and  promulgated  so 
tliat  nothing  further  is  required  save  action  by  the  execu- 
tive. In  many  jurisdictions  it  is  held  that  the  enrolled  bill 
properly  authenticated  by  the  signatures  of  the  presiding 
officers  of  each  branch  of  the  legislature  and  approved  by 
the  governor  is  the  exclusive  and  only  evidence  of  the  due 
enactment  of  the  measure  into  law.  In  this  jurisdiction  it 
is  held  that  the  enrolled  bill  may  be  impeached  by  the  rec- 
ords contained  in  the  legislative  journals;  but  it  has  not 
been  held  that  resort  may  be  had  to  evidence  of  an  ex- 
traneous character  to  prove  or  disprove  the  validity  of  a 
legislative  enactment.  In  the  case  of  In  re  Granger,  56 
Neb.  260,  76  N.  W.  588,  it  is  held: 

"Where  from  the  journals  of  both  branches  of  the  legis- 
lature and  from  the  copy  of  the  bill  sent  to  the  governor 
for  approval,  and  by  him  approved,  and  which  was  attested 
by  the  proper  officers  of  both  Houses,  it  is  shown  that  a 
certain  bill  was  properly  passed,  that  fact  cannot  be  dis- 
proved by  the  introduction  in  evidence  of  what  it  is  agreed 
between  the  litigants  was  the  bill  originally  introduced  and 
memoranda  thereon  indorsed  tending  to  show  that  the  bill 
approved  and  attested  was  not  the  one  really  passed  by 
both  Houses."  In  the  body  of  the  opinion,  quoting  ap- 
provingly from  a  case  entitled  Division  of  Howard  County, 
35  Kan.  194,  it  is  said:  "It  will  be  noticed  that  the  legisla- 
tive journals  and  the  enrolled  bills  are  the  only  records  re- 
quired by  law  to  be  kept  for  the  purpose  of  showing  any 
of  the  legislative  proceedings.  There  is  no  provision  for 
preserving  the  engrossed  bills  as  a  record  of  the  legislative 
proceedings.  And  as  the  legislative  journals  and  the  en- 
rolled bills  are,  by  law,  records,  and  the  only  records  of  leg- 
Am,  St,  lie^).,  Vol.  IIU— 57 
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islative  proceedings,  they  must  of  course  import  absolute  ver- 
ity, and  be  conclusive  proof  as  to  *®®  whether  any  particular 
bill  has  passed  the  legislature,  when  it  passed,  how  it  passed, 

and  whether  it  is  valid  or  not Now,   as  we  have 

before  intimated,  the  enrolled  bills  and  the  legislative  jour- 
nals, being  records  provided  for  by  the  constitution,  import- 
ing absolute  verity,  we  cannot  take  judicial  notice  that  they 
are  untrue,  nor  can  we  even  allow  evidence  to  be  introduced 
for  the  purpose  of  proving  that  they  are  not  true.  There- 
fore, as  the  enrolled  bill  of  the  law  dividing  Howard  county, 
and  the  journals  of  the  legislature,  would  seem  to  prove  that 
said  bill  has  been  legally  passed  by  the  legislature,  and  has 
been  legally  approved  by  the  governor  in  the  form  as  it  now 
appears  enrolled  in  the  secretary's  office,  we  cannot  take 
judicial  notice  that  said  bill  was  not  properly  so  passed 
and  so  approved,  and  we  cannot  even  allow  evidence  to  be 
introduced  showing  that  it  was  not  so  passed  and  so  ap- 
proved." Again,  in  State  v.  Abbott,  59  Neb.  106,  80  N.  W. 
499,  it  is  directly  held:  "The  enrolled  bill,  authenticated  by 
the  proper  officers  of  the  House,  approved  by  the  governor, 
and  filed  with  the  Secretary  of  State,  and  the  journals  of 
the  Houses  are  the  official  records  of  the  proceedings  of  the 
legislature  relative  to  the  enactment  of  the  law,  and  are 
the  only  competent  evidence  in  a  controversy  in  regard  to 
the  due  passage  of  the  bill,  or  in  respect  to  alleged  material 
errors  in  its  substance."  In  the  body  of  the  opinion,  the 
character  of  the  evidence  which  may  be  considered  in  de- 
termining whether  a  law  has  been  duly  enacted  is  thus 
stated;  "The  decisions  may  be  classified  into  those  in  which 
the  enrolled  bill  has  been  deemed  conclusive,  and  those  rec- 
ognizing the  doctrine  that  courts  will  look  back  of  said  bill 
and  examine  and  consider  the  journals  of  the  legislature: 
See  23  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  200.  In  some 
cases  the  courts  of  last  resort  have  approved  the  reception 
in  evidence  of  the  engrossed  bill:  See  23  Am.  &  Eng.  Ency. 
of  Law,  1st  ed.,  198 ;  Berry  v.  Baltimore  &  D.  P.  R.  Co.,  41 
Md.  446,  20  Am.  Rep.  69;  HoUingsworth  v,  Thompson,  45 
La.  Ann.  222,  40  Am.  St.  Rep.  220,  12  South.  1.  In  this 
state  we  have  not  decided  the  enrolled  bill  to  be  ^^'^  con- 
clusive, but  have  examined  the  legislative  journals.  In  no 
case  up  to  the  present  has  the  supreme  court  approved  the 
reception  and  consideration  of  anything  more  or  further  than 
we  have  just  stated :  See  Hull  v.  Miller,  4  Neb.  503 ;  Cottrell 
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V.  State,  9  Neb.  125,  1  N.  W.  1008;  Ballou  v.  Black,  17 
Neb.  389,  23  N.  W.  3 ;  State  v.  MeLelland,  18  Neb.  236,  53 
Am.  Rep.  814,  25  N.  W.  77 ;  State  v.  Robinson,  20  Neb.  96, 
29  N.  W.  246 ;  In  re  Groff,  21  Neb.  647,  59  Am.  Rep.  859,  33 
N.  W.  426 ;  State  v.  Van  Duyn,  24  Neb.  586,  39  N.  W.  612 ; 
State  V.  Moore,  37  Neb.  13,  55  N.  W.  299;  In  re  Granger,  56 
Neb.  260,  76  N.  W.  588.  In  the  case  last  cited  the  considera- 
tion of  other  evidence  than  the  enrolled  bill  and  the  jour- 
nals was  in  effect  disapproved." 

The  opinion  also  discusses  the  method  of  procedure  in  the 
legislature  by  which  an  act  is  transformed  into  law,  which 
is  of  interest  in  connection  with  the  question  under  con- 
sideration, but  which  need  not  here  be  reiterated.  The 
prior  utterances  of  this  court  lead,  we  think,  logically  to  the 
conclusion  that  the  only  evidence  to  which  recourse  may  be 
had  in  determining  whether  a  bill  has  been  duly  enacted 
into  law  is  the  duly  authenticated  enrolled  bill  approved  by 
the  governor  and  the  legislative  journals — the  latter  only 
when  affirmatively  showing  that  some  vital  requirement  of 
the  fundamental  law  to  the  valid  enactment  of  a  law  has 
been  ignored  or  disregarded.  Such  being  the  case,  the  at- 
tempt to  establish  the  law  in  question  by  the  certificates  of 
the  clerical  officers  of  each  branch  of  the  legislature  made 
after  the  final  adjournment  of  the  session  is  unauthorized. 
The  evidence  is  incompetent  and  insufficient  for  the  purpose 
of  showing  that  the  act  in  question  was  passed  through  each 
branch  of  the  legislature  in  the  manner  provided  by  law,  and 
authenticated  in  a  manner  required  to  give  it  the  sanction 
and  force  of  law  when  approved  by  the  governor.  With- 
out the  certificates,  there  is  nowhere  found  any  evidence 
that  the  purported  act,  as  it  is  found  among  the  enrolled 
bills  and  in  the  session  laws,  was  in  the  same  form  in  which 
it  was  when  passed  by  each  branch  of  the  legislature.  The 
identity  and  authenticity  of  the  measure  is  in  doubt  and 
uncertainty,  unless  these  certificates  may  be  accepted  ^**'*  in 
lieu  of  the  signatures  of  the  presiding  officers  provided  for 
by  the  constitution.  This,  in  our  judgment,  cannot  be  done, 
and  the  certificates  must  be  rejected  as  competent  evidence 
for  the  purpose  for  which  offered. 

2.  It  is  argued  that  the  enrolled  bills  signed  by  the  pre- 
siding officers  of  the  legislature  are  prima  facie  evidence 
only  of  their  due  pa.ssage  through  that  body,  and  that  the 
governor  in  approving  a  measure  may  from  other  sources 
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ascertain  whether  the  act  as  approved  was  passed  by  the  leg- 
islature, and  that,  having  approved  the  measure,  the  court 
will  presume  that  he  had  sufficient  evidence  before  him  to 
show  that  it  was  the  bill  passed  by  the  legislature  and  in 
the  same  form  as  when  finally  passed.  As  we  have  seen,  the 
enrolled  bill  and  the  legislative  journals  alone  can  be  looked 
to  in  order  to  establish  what  the  law  is.  In  support  of  coun- 
sel's contention  in  this  regard,  we  are  cited  to  the  case  of 
Cottrell  V.  State,  9  Neb.  125,  1  N.  W.  1008.  We  think  that 
a  careful  analysis  of  the  decision  in  that  case  will  hardly 
warrant  us  in  going  to  the  extent  we  are  asked  to  go  in  the 
case  at  bar.  In  the  case  cited,  the  bill  under  consideration 
was  enrolled  and  properly  signed  by  the  speaker  of  the 
House,  and  attested  by  the  chief  clerk  of  that  body.  The 
signature  only  of  the  presiding  officer  of  the  Senate  was 
omitted,  the  attestation  of  the  secretary  of  the  Senate  be- 
ing attached.  It  is  held  the  failure  of  the  presiding  officer 
of  the  Senate  to  sign  the  bill,  which  the  journal  showed  to 
have  passed  by  the  constitutional  majority,  would  not  af- 
fect the  validity  of  the  act.  It  may  be  presumed,  say  the 
court,  that  the  governor  had  sufficient  evidence  before  him 
of  the  passage  of  the  bill  at  the  time  he  approved"  the  same. 
The  signature  of  the  presiding  officer  of  the  House  identified 
the  bill  and  authenticated  it  as  the  measure  which  the  legis- 
lative journals  showed  to  have  passed  by  the  constitutional 
majority  of  votes.  There  was  evidence  contained  in  the  en- 
rolled bill  and  in  the  legislative  journals,  when  considered 
together,  which  was  deemed  sufficient  to  warrant  the  gover- 
nor in  acting  on  the  bill  as  the  identical  measure  which  the 
legislature  had  ^^^  acted  upon  and  had  passed  by  the  requi- 
site number  of  affirmative  votes.  If,  therefore,  we  concede 
the  soundness  of  the  rule  announced  in  the  Cottrell  case  (9 
Neb.  125,  1  N.  W.  1008),  it  at  once  becomes  apparent  that 
in  the  case  at  bar  the  rule  must  be  extended  much  further 
in  order  to  uphold  the  law  in  question,  and  this,  we  are  sat- 
isfied, we  are  not  warranted  in  doing.  Our  inclination  is  to 
restrict  rather  than  to  enlarge  on  the  rule  therein  announced. 
It  is  quite  obvious  in  the  present  case  that,  without  the  cer- 
tificates of  the  clerical  officers  of  the  two  branches  of  the 
legislature  to  which  we  have  alluded,  there  is  nothing  in  the 
bill  itself  nor  in  the  legislative  journals  from  which  it  may 
be  said  that  the  amended  House  Roll  No.  78.  which  the  jour- 
nals show  to  have  passed  both  branches  of  the  legislature  by 
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a  constitutional  majority,  is  identical  with,  .and  contains  the 
same  matter  as  that  of  the  purported  act  found  among  the 
enrolled  bills  in  the  office  of  Secretary  of  State  and  carried 
into  the  laws  as  chapter  157.  There  is  an  essential  fact  in 
the  chain  of  evidence  wholly  wanting  in  order  to  authenti- 
cate and  identify  the  act  in  question  as  having  been  con- 
stitutionally passed  by  both  branches  of  the  legislature,  un- 
less recourse  be  had  to  evidence  outside  of  the  enrolled  bill 
itself  and  outside  the  legislative  journals. 

Section  11,  article  3  of  the  constitution  is  in  part  as  fol- 
lows: "The  presiding  officer  of  each  House  shall  sign  in  the 
presence  of  the  House  over  which  he  presides,  while  the 
same  is  in  session  and  capable  of  transacting  business,  all 
bills  and  concurrent  resolutions  passed  by  the  legislature." 
The  object  of  this  provision  of  the  fundamental  law  is  at 
once  manifest.  It  is  the  last  act  of  the  legislative  branch  of 
government  in  the  promulgation  of  the  laws  enacted  by  that 
body.  It  is  the  mode  prescribed  by  the  constitution  of  au- 
thenticating measures  which  have  been  enacted  into  law  and 
await  only  the  action  of  the  executive.  It  is,  in  the  absence 
of  evidence  found  in  the  journals  disclosing  the  contents  of 
a  bill  and  the  amendments  thereto  which  are  rarely  if  ever 
found  in  the  legislative  ^®**  journals,  the  only  evidence  of 
record  authenticating  the  law  as  finally  passed  as  being  the 
same  as  that  found  in  the  enrolled  bill.  It  is  the  only  evi- 
dence which  can  be  received,  outside  of  the  legislative  jour- 
nals, to  prove  that  a  bill  has  run  the  necessary  course  to  be- 
come a  law.  It  may  be  that  a  bill  has  been  read  in  «ach 
House  the  requisite  number  of  times,  has  received  the  requi- 
site number  of  votes  on  its  final  passage,  but  until  certified 
by  the  presiding  officers  of  the  two  branches  of  the  legisla- 
ture as  provided  in  the  fundamental  law,  it  cannot  be 
promulgated  as  a  law  of  the  state.  It  lacks  the  authentica- 
tion required  to  establish  it  as  a  legal  statute.  It  is  want- 
ing in  the  constitutional  evidence  of  its  due  and  final  en- 
actment. The  constitutional  provision  referred  to  cannot, 
we  think,  by  any  proper  rule  of  construction  be  held  to  be 
merely  directory  and  such  as  may  be  altogether  disregarded. 
The  affirmative  declaration  therein  found  as  to  the  manner 
in  which  the  due  and  final  passage  of  an  act  shall  be  attested 
must,  we  are  constrained  to  say,  be  construed  as  a  declara- 
tion that  such  authentication  is  essential  to  the  validity  of 
an  act,  and  without  which  it  cannot  be  said  to  have  the 
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force  of  law.  In  State  v.  Kiesewetter,  45  Ohio  St.  254,  12 
N.  E.  807,  it  is  held  under  a  constitutional  provision  similar 
to  our  own  that  a  bill  not  authenticated  by  the  presiding 
officers  of  the  legislature  does  not  become  a  law.  Say  the 
court,  in  discussing  both  sides  of  the  question:  "On  the 
other  hand,  the  importance  of  furnishing  to  the  people 
sources  of  information,  certain  in  their  character  and  con- 
venient of  access,  as  to  what  is  and  what  is  not  law,  is  ob- 
vious. All  are  presumed  to  know  the  law,  and  it  is  of-  great 
interest  to  each  citizen,  as  well  as  to  the  public  officer,  that 
there  be  some  authentic  record  to  which  he  may  resort  to 
ascertain  certainly  and  definitely  what  laws  are  enacted  by 
the  legislature ;  what  control  him  in  the  daily  transaction  of 
business,  and  of  what,  at  his  peril,  he  is  bound  to  take  notice. 
Whatever  conduces  to  certainty  in  this  regard,  therefore,  is 
of  great  moment  to  every  person  in  the  state,  and  no  rule  of 
construction  *®*  would  be  wise  which  leaves  so  important  a 
matter  in  doubt  or  confusion." 

To  the  same  effect  is  Burritt  v.  Commissions  of  State  Con- 
tracts, 120  111.  322,  11  N.  E.  180. 

The  conclusion  deducible  from  the  foregoing  is  that  the 
act  in  controversy,  for  lack  of  due  authentication,  has  failed 
to  become  a  valid  act  of  the  legislature  and  is  without  the 
force  and  vitality  of  law.  The  act  under  consideration  being 
inoperative,  the  writ  applied  for  must  be  denied,  which  is 
accordingly  ordered. 

Writ  denied. 


Proof  of  the  Enactment  of  Statutes  is  discussed  in  some  of  its  aspects 
in  the  notes  to  Carr  v.  Coke,  47  Am.  St.  Kep.  814;  Jones  v.  Jones, 
51  Am.  Dec.  616.  As  to  proof  of  the  signing  of  an  act  by  the  presid- 
ing officers  of  the  legislature,  see  Younger  v.  Hehn,  12  Wyo.  289,  109 
Am.  St.  Eep.  986.  A  marginal  entry  made  in  the  bound  volume  of 
a  legislative  journal  under  instructions  of  the  chief  clerk  of  the 
house,  after  the  journal  has  been  filed  with  the  Secretary  of  State, 
though  honestly  done  and  with  the  best  motives,  is  an  unlawful  in- 
terpolation without  legal  effect  to  give  vitality  to  the  enactment  of  a 
statute:  Montgomery  Beer  Bottling  Works  v.  Gaston,  126  Ala.  425, 
85  Am.  St.  Bep.  42. 
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OMAHA  NATIONAL  BANK  v.  ROBINSON. 

[73  Neb.  351,  102  N.  W.  613,  104  N.  W.  1070.] 

JUDGMENTS — Validity— Jurisdiction.— A  judgment  rendered 
hj  a  court  without  jurisdiction  of  the  parties  is  absolutely  void,  and 
the  supreme  court  stands  upon  no  higher  or  different  footing  in  this 
regard  than  a  court  of  inferior  jurisdiction,     (p.  904.) 

Hall  &  McCulloch,  for  the  plaintiff  in  error. 

W.  H.  Thompson,  for  the  defendant  in  error. 

352  LETTON,,C.  On  May  4,  1895,  in  an  action  pending 
in  the  district  court  for  Douglas  county,  one  Edwin  A.  Rob- 
inson recovered  a  judgment  against  the  Omaha  National 
Bank.  Robinson  had  died  upon  January  14,  1895,  but  his 
death  was  unknown  to  his  attorneys.  The  bank  prosecuted 
error  to  this  court  from  the  judgment.  Gregory,  Day  & 
Day,  who  had  been  Robinson's  attorneys  in  the  action  in  the 
district  court,  entered  his  voluntary  appearance  in  the  su- 
preme court,  waiving  the  issuance  and  service  of  summons 
in  error,  and  defended  the  case  in  this  court.  The  error  pro- 
ceedings resulted  in  the  reversal  of  the  judgment,  and  the 
cause  was  remanded  to  the  district  court  for  further  pro- 
ceedings. In  the  district  court  the  case  was  placed  upon  the 
trial  docket  and  remained  thereon  until  November  12,  1900, 
when,  it  appearing  from  the  affidavit  of  J.  H.  McCulloch,  one 
of  the  attorneys  for  the  Omaha  National  Bank,  that  Robin- 
son was  dead,  that  no  order  of  revivor  had  been  made,  and 
that  more  than  one  year  had  elapsed  since  such  order  could 
have  been  made,  the  action  was  stricken  from  the  docket. 
The  case  remained  in  this  condition  until  February,  1904, 
when  a  motion  was  made  in  behalf  of  the  executors  of  Rob- 
inson to  revive  the  original  judgment  in  the  district  court. 
A  conditional  order  of  revivor  was  allowed,  providing  that, 
unless  the  defendant  showed  cause  by  IMarch  14,  1904,  the 
judgment  should  stand  revived.  The  defendant  made  a  re- 
turn to  this  order  to  show  cause  by  alleging  the  facts  in  re- 
gard to  the  death  of  Robinson,  the  reversal  of  the  judgment 
and  the  action  of  the  district  court  thereafter  striking  the 
case  from  the  docket.  Evidence  was  adduced,  and  at  the 
hearing  the  district  court  sustained  the  motion  for  revivor 
and  made  it  absolute.  No  motion  for  a  new  trial  was  filed. 
The  plaintiff  in  error  in  its  petition  assigns:  1.  The  court 


904  American  State  Reports,  Vol.  119.     [Nebraska, 

erred  in  sustaining  the  motion  of  this  defendant  in  error 
for  a  revivor  of  said  judgment;  2.  The  court  erred  in  signing 
and  directing  the  entry  of  the  order  reviving  said  judgment. 

353  (phe  first  question  presented  is  whether  or  not  these 
assignments  present  any  question  for  review,  in  view  of  the 
fact  that  no  motion  for  a  new  trial  was  filed  in  the  district 
court.  In  the  view  we  take  of  the  case  it  is  not  necessary 
to  consider  this  assignment.  We  are  of  the  opinion  that  the 
proceedings  had  in  the  supreme  court  were  void.  That  the 
judgment  of  reversal  was  of  no  validity,  nor  was  the  man- 
date of  any  force.  We  have  repeatedly  said  that  a  judg- 
ment rendered  by  a  court  without  jurisdiction  of  the  parties 
is  absolutely  void :  Ritchey  v.  Seeley,  68  Neb.  120,  93  N.  W. 
977,  94  N.  W.  972,  97  N.  W.  818.  The  supreme  court  stands 
upon  no  higher  or  different  footing  in  this  regard  than  a 
court  of  inferior  jurisdiction.  The  case  falls  squarely  within 
the  rule  of  Ritchey  v.  Seeley,  and  the  district  court  was  right 
in  disregarding  the  proceedings  had  in  this  court  when  it 
had  never  acquired  jurisdiction:  Chicago,  B.  &  Q.  R.  Co.  v. 
Hitchcock  County,  60  Neb.  722,  84  N.  W.  97 ;  Eayrs  v.  Nason, 
54  Neb.  143,  74  N.  W.  408;  Johnson  v.  Parrotte,  46  Neb. 
51,  64  N.  W.  363 ;  1  Black  on  Judgments,  sec.  170.  No  ques- 
tion is  made  as  to  the  validity  of  the  original  judgment,  and 
no  sufficient  cause  was  shown  why  it  should  not  be  revived. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


A  Judgment  without  Jurisdiction  is  void,  and  may  be  contested  or 
denied  in  any  proceeding,  direct  or  collateral:  Thornily  v.  Prentice, 
121  Iowa,  89,  100  Am.  St.  Rep.  317;  Waldron  v.  Harvey,  54  W.  Va. 
608,  102  Am.  St.  Eep.  959;  Sache  v.  Wallace,  101  Minn.  169,  118  Am. 
St.  Bep.  612. 
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HARNETT  v.  HOLDREGB. 

[73  Neb.  570,  103  N.  W.  277.] 

BILLS  AND  NOTES — ^Indorsers  in  Blatk.— One  who  piifs  his 
name  in  blank  on  the  back  of  a  note,  payable  to  the  maker  or  oider, 
before  it  is  negotiated,  and  before  it  is  indorsed  by  the  maker,  is  an 
indorser  and  not  a  joint  maker,  if,  when  negotiated,  the  maker's  nanie 
appears  first  on  the  back  of  the  note,  and  his  liability  cannot  be 
varied  by  parol  evidence,     (pp.  908,  909.) 

BILLS  AND  NOTES — Indorsers  In  Blank — Evidence  to  Vary 
Liability. — One  who  signs  his  name  in  blank  on  the  back  of  a  note, 
made  payable  to  the  order  of  the  maker,  which  is  afterward  indorsed 
by  the  payee  and  delivered  to  a  third  person,  is  liable  as  an  indorser 
and  not  as  a  joint  maker,  and  parol  evidence  of  a  custom  pursued  by 
the  maker  with  regard  to  other  notes  of  the  same  kind  is  not  ad- 
missible to  show  inferentially  that  such  indorser  was  a  joint  maker. 
(p.  912.) 

J.  E.  Kelby,  R.  D.  Brown,  J.  W.  Deweese  and  F.  I.  Foss, 
for  the  defendant  in  error. 

J.  H.  Mcintosh,  J.  J.  Sullivan  and  F.  A.  Brogan,  for  the 
plaintiff  in  error. 

«70  BARNES,  J.  When  this  case  was  before  us  the  first 
time  it  was  heard  by  department  No.  2  of  the  commission, 
and  an  opinion  was  written,  and  approved  by  the  court, 
affirming  the  judgment  below:  5  Neb.  (Unof.)  114.  A  re- 
hearing was  allowed  and  a  reargument  had  before  the  court. 
On  such  rehearing  some  fault  was  found  with  the  statement 
of  facts  contained  in  our  former  opinion.  However,  the 
principal  criticism  was  that  the  indorsement,  "For  value  re- 
ceived we  hereby  guarantee  the  payment  of  the  within  note, 
and  waive  presentment  for  payment,  demand  and  notice  of 
'^'^^  protest,"  was  stamped  twice  on  the  two  thousand  dollar 
note  in  suit,  and  only  once  on  the  one  for  five  thousand  dol- 
lars; yet  such  indorsement  appeared  twice  on  the  copy  of 
the  five  thousand  dollar  note  which  is  set  out  in  the  opinion. 
While  the  point  appears  to  be  well  taken,  a  re-examination 
of  the  notes  shows  us  that  the  indorsement  appears  on  both 
notes  under  the  name  of  the  maker,  ^he  payee,  and  above 
the  signatures  of  the  defendants  F.  I.  Foss,  G.  W.  Holdrege 
and  J.  W.  Deweese,  who  are  the  only  ones  sought  to  be  held 
liable  in  this  action.  It  would  therefore  seem  that  the  vari- 
ance is  not  only  immaterial,  but  is  extremely  trifling.  This 
explanation,  taken  with  the  full  and  complete  statement  con- 
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tained  in  our  former  opinion,  to  which  reference  is  hereby 
made,  renders  any  further  statement  unnecessary  for  a 
proper  understanding  of  the  present  decision. 

Counsel  for  the  plaintiff  in  error  vigorously  assail  that 
part  of  our  former  opinion  which  holds  that  the  defendants 
above  named  were  liable  only  as  indorsers  of  the  notes  in 
question,  for  the  reason  that  the  liability  incurred  by  them 
is  the  pivotal  question  in  this  action.  It  is  conceded  that 
if  they  are  to  be  treated  as  indorsers,  then  our  former  opin- 
ion should  be  adhered  to,  and  the  judgment  of  the  district 
court  must  be  affirmed.  Plaintiff  insists,  however,  that  they 
are  not  indorsers,  but  are  joint  makers  of  the  notes,  and 
should  be  held  liable  as  such.  To  sustain  this  contention 
counsel  point  to  the  statement  contained  in  the  amended 
petition,  "that  the  defendants  borrowed  the  money  (sought 
to  be  recovered  herein)  from  the  plaintiff's  intestate  on  said 
notes."  No  other  facts  are  alleged  in  the  amended  peti- 
tion from  which  such  a  liability  can  be  inferred,  and  it  may 
be  stated  in  passing  that  the  evidence  not  only  fails  to  sus- 
tain the  allegation,  but  it  would  seem  that  the  corporation, 
the  maker  of  the  notes,  borrowed  the  money  and  received 
the  proceeds  of  the  transaction.  In  fact  it  is  alleged  in  the 
original  and  amended  petitions  that  the  South  Fork  Irriga- 
tion and  Improvement  Company  made  the  notes,  and  the 
defendants  Foss,  Holdrege  and  Deweese  wrote  their  names 
on  the  back  of  those  instruments;  and  '^'^^  both  petitions 
charge  them  with  the  liability  of  indorsers  in  clear  and  ex- 
plicit terms,  even  to  the  proper  allegation  of  demand,  pro- 
test and  notice  of  protest.  So  we  will  again  consider  the 
question  as  to  what  was  the  liability  assumed  by  the  de- 
fendants, by  writing  their  names  on  the  back  of  these  notes. 
It  must  be  remembered  that  they  were  made  by  the  South 
Fork  Irrigation  and  Improvement  Company  (a  corporation), 
payable  two  years  after  date  to  its  own  order,  and  indorsed 
as  follows:  "The  South  Fork  Irrigation  &  Improvement  Co., 
By  G.  W.  Holdrege,  Pt.,  By  A.  L.  Emerson,  Sec'y  &  Tr." 
Then  followed:  "For  value  received,  we  hereby  guarantee 
the  payment  of  the  within  note  and  waive  presentment  for 
payment,  demand  and  notice  of  protest.  F.  I.  Foss,  G.  W. 
Holdrege,  C.  H.  Peck,  W.  L.  Matson,  A.  L.  Emerson,  J.  W. 
Deweese." 

It  is  claimed  by  the  defendants  that  the  waiver  above 
quoted  was  not  on  the  notes  when  they  indorsed  them,  and 
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that  such  waiver  was  placed  there  after  they  signed  their 
names  thereon,  without  their  knowledge  or  consent;  that 
the  notes  and  their  liability  thereon  were  thus  materially 
altered  and  changed,  and  were  not  the  contracts  signed  or 
indorsed  by  them.  After  an  examination  of  the  evidence  we 
are  unable  to  say  that  it  is  insufficient  to  support  this  claim. 
No  evidence  was  offered  by  the  plaintiff  tending  to  prove  his 
allegations  of  demand,  protest  and  notice  of  protest,  and  as 
we  are  required  to  hold  that  no  waiver  was  established,  the 
ease  must  turn  on  the  nature  of  the  liability  of  the  defend- 
ants under  the  facts  above  stated.  It  is  perhaps  well  to 
state  that  while  the  South  Fork  Irrigation  and  Improvement 
Company,  Fayette  I.  Foss,  W.  L.  Matson,  George  W.  Hold- 
rege,  A.  L.  Emerson,  C.  H.  Peck  and  Joel  W.  Deweese,  were 
all  alleged  against  in  the  petition,  yet  the  case  proceeded 
against  the  defendants  Foss,  Holdrege  and  Deweese  alone. 
One  of  the  earliest  cases  in  which  the  qjiestion  of  the  lia- 
bility of  one  who  signs  his  name  on  the  back  of  a  promis- 
sory note,  made  payable  to  the  order  of  the  maker,  indorsed 
by  him  and  delivered  to  a  third  person,  arose,  was  Lake  v. 
^'^^  Stetson,  decided  by  the  supreme  judicial  court  of  Massa- 
chusetts (13  Gray  (Mass.),  310,  note).  In  that  case  it  ap- 
peared that  one  Stetson  made  a  note  payable  to  his  own 
order,  on  which  one  Bates  had  written  his  name,  after  which 
Stetson  indorsed  it  and  delivered  it  to  the  plaintiff  Blake. 
The  trial  court  rejected  the  evidence  offered  by  the  plaintiff 
that  the  note  was  given  by  the  defendants  Stetson  and 
Bates  as  a  part  of  the  consideration  of  a  joint  purchase  by 
them,  and  that  the  note  and  all  of  the  signatures  thereon 
were  made  at  one  interview,  and  before  the  delivery  of  the 
note,  in  order  to  charge  both  defendants  as  joint  makers. 
A  verdict  was  given  for  the  defendant  Bates,  and  the  plain- 
tiff prosecuted  his  exceptions,  which  were  overruled  by  the 
supreme  court. 

The  question  next  came  before  that  learned  court  in  the 
case  of  Bigelow  v.  Colton,  13  Gray  (Mass.),  309,  74  Am. 
Dee.  633.     The  following  is  a  copy  of  the  note  sued  on: 

"Great  Barrington,  July  18,  1857. 
*'Two  months  after  date  I  promise  to  pay  to  the  order  of 
myself,  two  hundred  and  fifty  dollars  at  the  ^lahaiwe  Bank, 
for  value  received. 

"EDWIN  HURLBUT." 
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Upon  the  back  of  the  note  was  the  signature  of  JTurlbut, 
and  under  it  that  of  Colton.  At  the  trial  it  appeared  that 
both  names  were  signed  before  the  delivery  of  the  note  to 
the  plaintiff,  the  signature  of  Ilurlbut  being  made  first.  At 
the  trial  the  judge  ruled  that  the  defendant  could  not  be 
held  as  a  maker,  and  directed  a  verdict  for  him,  which  was 
returned,  and  the  plaintiff  alleged  exceptions.  The  supreme 
court  affirmed  the  judgment,  and  held  that  one  who  puts 
his  name,  before  delivery,  on  the  back  of  a  promissory  note, 
payable  to  the  maker  or  order,  and  indorsed  by  the  maker, 
is  an  indorser  and  not  a  joint  maker,  and  his  liability  cannot 
be  varied  by  parol  evidence.  We  quote  from  the  opinion  as 
follows:  "A  promissory  note  payable  to  the  order  of  the 
maker,  and  by  him  indorsed,  is  in  legal  effect  a  note  payable 
to  bearer.  By  placing  his  name  on  the  back  of  the  note,  the 
**''*  maker  agrees  to  pay  it  to  whomsoever  may  be  the  holder 
thereof:  Story  on  Notes,  sees.  16,  36a.  Although  a  note  pay- 
able to  bearer  is  transferable  by  delivery,  it  may  also  be 
transferred  by  the  indorsement  of  any  holder.  In  such  case, 
the  indorser  incurs  the  same  obligations  and  liabilities  as  an 
indorser  of  a  note  payable  to  order,  and  is  entitled  to  de- 
mand and  notice:  Story  on  Notes,  sec.  132." 

In  Clapp  V.  Rice,  13  Gray  (Mass.),  403,  74  Am.  Dec.  639, 
Lake  v.  Stetson,  13  Gray  (Mass.),  310,  and  Bigelow  v.  Col- 
ton, 13  Gray  (Mass.),  309,  74  Am.  Dec.  633,  were  followed, 
and  it  was  held  that  parties  who  indorse  their  names  on  a 
promissory  note  before  its  delivery,  for  the  benefit  of  the 
maker,  are  not  liable  as  joint  makers,  if  the  payee  afterward 
indorses  his  name  above  theirs  before  the  note  is  delivered, 
and  other  parol  evidence  is  inadmissible  to  show  that  they 
were  joint  makers.  We  append  the  following  quotation 
from  the  body  of  the  opinion  in  that  case:  "When  this  note 
was  first  passed  to  any  holder  for  value,  so  as  to  make  it  a 
valid  contract,  it  was  indorsed  by  W.  T.  Davis,  treasurer,  to 
whose  order  it  was  payable.  It  was  therefore  never  a  con- 
tract by  which  the  plaintiffs  were  holden  to  Davis  or  to  the 
railroad  company.  Their  names  were  put  upon  it,  with  the 
obvious  understanding  and  expectation  that  it  would  be  in- 
dorsed by  Davis  before  it  should  be  negotiated.  By  his  in- 
dorsement above  their  names,  it  was  made,  in  form  and 
effect,  an  indorsed  note,  with  successive  indorsements  follow- 
ing. The  bank  took  it  in  this  form,  complete  and  effectual, 
when  it  first  had  any  validity;  and  it  has  been  settled  in 
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the  recent  case  of  Prescott  Bank  v.  Caverly,  7  Gray  (Mass.), 
217,  66  Am.  Dee.  472,  that  under  such  circumstances  it  is  not 
competent  for  the  person  whose  name  appears  upon  the  note 
as  an  indorser,  to  show,  by  parol  evidence,  that  his  contract 
was  different  from  that  Avhich  such  a  signature  ordinarily 
imports." 

About  the  same  time  the  question  was  before  the  supreme 
court  of  Maine,  where  the  same  rule  was  announced :  Smalley. 
V.  Wight,  44  Me.  442,  69  Am.  Dec.  112.  The  question  was 
again  before  the  supreme  court  of  Massachusetts  in  Dubois 
V.  Mason,  127  Mass.  37,  34  Am.  Rep.  335.  The  court  fol- 
lowed the  '^''^  eases  above  cited,  and  held:  By  the  law  of 
this  commonwealth,  one  who  puts  his  name  on  the  back  of 
a  promissory  note,  payable  to  the  maker  or  order,  before  it  is 
negotiated,  and  before  it  is  indorsed  by  the  maker,  is  an  in- 
dorser, and  not  a  joint  maker  if,  when  negotiated,  the 
maker's  name  appears  first  on  the  back  of  the  note.  We 
quote  from  the  opinion:  "The  liability  of  a  party  whose 
name  appears  on  the  back  of  a  negotiable  note  is  determined 
by  the  position  of  his  signature  with  reference  to  other  par- 
ties at  the  time  when  the  note  first  takes  effect  by  delivery. 
When  a  note  is  payable  to  the  maker's  own  order  it  can  take 
effect  only  when  indorsed  and  delivered  by  him.  The  fact 
that  the  defendant  put  his  name  on  the  back  of  the  note  be- 
fore it  was  indorsed  by  Shurtleff  does  not  make  him  a  joint 
promisor,  because  he  then  knew  that  it  must  be  indorsed 
by  the  maker  before  it  could  be  negotiated,  and  the  implica- 
tion is  that  he  intended  to  be  liable  only  as  indorser." 

The  question  came  before  the  supreme  court  of  Illinois  in 
Bogue  V.  Melick,  25  111.  91,  where  it  was  held  that  a  prom- 
issory note,  payable  to  one  of  the  makers,  while  in  the  hands 
of  the  payee,  is  a  nullity,  and  can  never  become  operative 
except  by  indorsement  of  the  payee,  and  that  the  position 
of  the  names  of  the  parties  on  the  back  of  the  note  will  be 
notice  to  anyone  purchasing  the  same  of  the  extent  of  their 
rights  and  liabilities.  It  was  further  held  that  one  who 
writes  his  name  on  the  back  of  such  a  note  incurs  the  lia- 
bility of  a  second  indorser. 

In  Blatchford  v.  Milliken,  35  111.  434,  we  find  the  follow- 
ing: "It  is  the  settled  law  of  this  state  that  a  person  who  is 
not  a  party  to  a  promissory  note  which  is  to  become  a  valid 
obligation  against  the  maker  upon  its  delivery  to  the  payee, 
by  writing  his  name  in  blank  upon  the  back  of  the  note,  is 
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presumed  to  assent  to  the  obligation  of  a  guarantor.  But 
where  the  note  creates  no  valid  obligation  against  the  maker, 
and  can  create  none,  until  it  is  ^"^^^  indorsed  and  transferred 
by  the  payee,  the  presumption  is  that  a  person  writing  his 
name  in  blank  upon  the  back  of  the  note  assumes  the  obliga- 
tion of  an  indorser.  Inasmuch  as  the  note  can  never  have 
any  validity  until  the  name  of  the  payee  appears  upon  it  as 
^n  indorser,  the  person  writing  his  name  in  blank  upon  the 
note  understands  that,  when  the  note  takes  effect,  his  name 
will  appear  upon  it  as  a  second  indorser,  and  it  is  reason- 
able to  conclude  that  such  was  the  position  which  he  in- 
tended to  occupy.  All  persons  receiving  a  note  thus  payable 
and  so  indorsed  are  apprised  of  the  apparent  obligations  of 
the  indorsers,  and  if  they  rely  upon  any  other  obligation,  it 
is  their  duty  to  ascertain  whether  it  exists.  Any  other  obli- 
gation is  dehors  the  instrument.  An  authority  to  fill  out  an 
undertaking  over  a  signature  is  to  be  exercised  consistently 
with  the  nature  of  the  instrument  and  the  intention  of  the 
parties.  From  the  nature  of  a  note  payable  to  the  maker's 
own  order,  it  is  known  what  the  law  will  presume  was  the 
intention  of  the  parties  in  indorsing  it  in  blank ;  and  if  any 
agreement  is  written  over  the  signature  inconsistent  with 
such  presumption,  it  is  the  duty  of  the  persons  receiving  the 
note  to  ascertain  how  and  by  what  authority  it  was  written 
there." 

In  Kayser  v.  Hall,  85  111.  511,  28  Am.  Rep.  624,  it  was 
held:  "Where  a  promissory  note,  made  payable  to  the 
maker,  is  indorsed  by  him,  and  another  person  indorses  his 
name  just  below  the  first,  and  the  note  is  then  negotiated,  the 
person  last  indorsing  will  assume  the  liability  of  second  in- 
dorser, and  not  that  of  guarantor.  A  promissory  note  pay- 
able to  the  order  of  the  maker  has  no  validity  until  it  is 
indorsed  and  transferred  by  him." 

In  Heidenheimer  v.  Blumenkron,  56  Tex.  308,  it  appeared 
that  a  promissory  note  was  made  by  Blumenkron,  payable  to 
the  order  of  himself,  and  indorsed  by  one  Hirsch  and  others, 
and  it  was  held  that  on  the  face  of  the  note,  as  indorsed  and 
delivered,  Blumenkron  was  the  maker  and  Hirsch  and  the 
other  were  indorsers.  It  was  said:  '^'^'^  "The  fact  that 
Hirsch  became  a  party  to  the  note  in  its  inception  and  for 
the  accommodation  of  Blumenkron  did  not  make  him  liable 
otherwise  than  as  an  indorser;  nor  is  parol  evidence  admis- 
sible to  show  the  intention  with  which  he  signed." 
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The  question  was  again  before  the  supreme  court  of  Texas 
in  Williams  v.  Merchants'  Nat.  Bank,  67  Tex.  606,  4  S.  W. 
163.  It  appears  that  Williams  made  a  promissory  note  for 
twelve  thousand  five  hundred  dollars,  payable  to  the  order 
of  himself,  at  the  office  of  the  Gainesville  National  Bank, 
with  interest  from  maturity  until  paid,  at  the  rate  of  twelve 
per  cent  per  annum.  The  note  was  signed  by  Williams,  in- 
dorsed by  him,  and  delivered  to  the  Gainesville  National 
Bank,  after  it  had  been  indorsed  by  one  Washington.  In  a 
suit  in  which  it  was  sought  to  hold  all  the  parties  as  joint 
makers,  it  was  held:  "Their  names  appearing  after  the 
payee,  it  must  be  presumed  that  the  indorsers  signed  after 
the  payee  had  indorsed,  and  parol  evidence  cannot  be  ad- 
mitted to  vary  the  plain  terms  of  such  a  contract." 

In  our  former  opinion,  the  case  of  First  Nat.  Bank  v. 
Payne,  111  Mo.  291,  33  Am.  St.  Rep.  520,  20  S.  W.  41,  was 
made  the  leading  case  for  comment,  and  that  decision  has 
been  vigorously  assailed  by  the  plaintiff.  A  re-examination 
of  the  opinion  in  that  case  impresses  us  with  the  learning 
and  ability  of  the  supreme  court  of  that-state.  The  decision 
is  in  line  with  the  other  decisions  of  that  court  on  the  same 
question,  and  follows  the  early  Massachusetts  cases,  and 
others  from  which  we  have  so  liberally  quoted.  This  rule 
has  also  been  recognized  in  Little  v.  Rogers,  1  Met.  (Mass.) 
108,  and  in  Claflin  Co.  v.  Feibelman,  44  La.  Ann.  518,  10 
South.  862,  and  seems  to  be  the  rule  adopted  by  the  English 
courts:  Hooper  v.  Williams,  2  Ex.  13.  Indeed,  this  rule  is 
so  well  established  that  it  is  stated  without  qualification  in 
Daniel  on  Negotiable  Instruments,  sections  130,  707a;  in 
Tiedeman  on  Commercial  Paper,  section  20,  and  in  2  Par- 
sons on  Notes  and  Bills,  second  edition,  122.  It  is  approved 
in  Burton  v.  Hansford,  "**  10  W.  Va.  470,  27  Am.  Rep.  571, 
and  by  the  supreme  court  of  the  United  States  in  Rey  v. 
Simpson,  22  How.  (U.  S.)  341,  16  L.  ed.  260. 

Plaintiff  has  failed  to  call  our  attention  to  a  single  case 
in  which  any  court  has  held  that  one  who  signs  his  name 
in  blank  on  the  back  of  a  promissory  note,  made  payable 
to  the  order  of  the  maker,  and-which  is  afterward  indorsed 
by  the  payee  and  delivered  to  a  third  person,  is  liable  as  a 
joint  maker.  And  after  the  most  thorough  research  we 
have  been  unable  to  find  but  one  such  case,  to  wit,  Ewan  v. 
Brooks- Waterfield  Co.,  55  Ohio  St.  596.  60  Am.  St.  Rep.  719, 
45  N.  E.  1094,  35  L.  R.  A.  786,  which  seems  to  support  plain- 
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tiff's  contention.  As  opposed  to  the  authorities  above  cited 
and  quoted  from,  plaintiff  cites  Salisbury  v.  First  Nat.  Bank, 
37  Neb.  872,  40  Am.  St.  Rep.  527,  56  N.  W.  727,  and  insists 
that  that  case,  with  a  long  line  of  decisions  from  other  states, 
together  with  Good  v.  Martin,  95  U.  S.  90,  24  L.  ed.  341,  hold 
a  contrary  doctrine.  An  examination  of  Salisbury  v.  First 
Nat.  Bank,  37  Neb.  872,  40  Am.  St.  Rep.  527,  56  N.  W.  727, 
<Iiscloses  that  the  note  there  sued  on  was  as  follows: 

"$2,500.  Omaha,  Neb.,  Feb.  15,  1889. 

"Ninety  days  after  date,  we,  or  either  of  us,  promise  to 
pay  to  the  bank  of  Omaha,  or  order.  Twenty-five  hundred 
and  no-100  dollars,  for  value  received,  payable  at  the  Bank 
of  Omaha,  Omaha,  Neb.,  with  interest  at  the  rate  of  10  per 
cent,  per  annum  from  maturity  until  paid. 

"C.  H.  SLOMAN." 

Across  the  back  of  this  note  was  written  the  names  of 
J.  G.  Salisbury  and  S.  A.  Sloman,  and  before  maturity  it  was 
indorsed  and  transferred  by  the  bank  of  Omaha  to  the  bank 
of  Cambridge.  In  a  suit  against  the  maker  and  the  indors- 
ers  it  was  held  that  they  were  liable  as  joint  makers.  It  is 
only  necessary  to  compare  the  notes  in  question  in  this  case 
with  the  one  just  quoted  to  show  that  Salisbury  v.  First 
Nat.  Bank,  37  Neb.  872,  40  Am.  St.  Rep.  527,  56  N.  W.  727, 
is  not  authority  in  this  case.  A  careful  examination  of  Good 
v.  Martin,  95  U.  S.  90,  24  L.  ed.  341,  and  the  whole  list  of 
twenty-odd  cases  cited  by  counsel  shows  that  the  notes  in 
question  therein  were  ^''^  made  payable  to  third  persons, 
indorsed  in  blank,  and  afterward  indorsed  and  negotiated  by 
such  third  persons;  and  in  none  of  the  cases,  so  far  as  we 
have  been  able  to  ascertain,  was  the  note  in  suit  made  pay- 
able to  the  order  of  the  maker  himself. 

So  we  conclude,  not  alone  from  the  weight  of  authority, 
but  from  all  of  the  authorities  on  the  question  in  this  coun- 
try, that  the  defendants  Foss,  Holdredge  and  Deweese  must 
be  held  to  have  assumed  the  liability  of  indorsers  only,  and 
that  under  the  issues  in  this  case,  and  according  to  the  prin- 
ciples above  discussed,  paroL  evidence  cannot  be  received  to 
charge  them  with  any  other,  or  an  enlarged  liability.  It  fol- 
lows, then,  that  the  district  court  did  not  err  in  excluding 
the  evidence  by  which  it  was  sought  to  show,  inferentially, 
by  a  custom  or  course  of  business  on  the  part  of  the  maker 
in  regard  to  other  transactions  that  the  defendants  were  not 
indorsers,  but  were  joint  makers  of  the  notes. 
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A  re-examination  of  the  pleadings  convinces  us  that  our 
former  holding  as  to  their  legal  effect,  and  the  issues  raised 
thereby,  is  correct;  and  we  decline  to  give  that  matter  any- 
further  consideration. 

It  is  again  urged  that,  in  any  event,  judgment  should  have 
been  rendered  against  the  defendant  Holdrege.  And  this 
contention  is  based  on  the  fact  that  he  was  not  present  at 
the  trial  in  person,  and  did  not  testify  in  his  own  behalf. 
This  point  does  not  merit  our  serious  consideration.  It  is 
sufficient  to  say  that  the  evidence  of  his  codefendants  made 
at  least  a  prima  facie  defense  for  him,  which  was  not  assailed 
or  overthrown  by  the  plaintiff. 

For  the  foregoing  reasons,  our  former  opinion  is  adhered 
to,  and  the  judgment  of  the  district  court  is  affirmed. 


The  Efect  of  Writing  One's  Name  on  the  Back  of  a  Note  before  de- 
livery is  discussed  in  the  note  to  Cadwallader  v.  Hirshfeld,  72  Am. 
St.  Hep.  676.  In  some  jurisdictions  a  person  so  signing  is  regarded 
as  a  maker:  Do^  Law  Bank  v,  Godfrey,  126  Mich.  521,  86  Am.  St. 
Rep.  559;  Camp  v.  First  Nat.  Bank,  44  Fla.  497,  103  Am.  St.  Rep. 
173;  Nashua  Sav.  Bank  v.  Sayles,  184  Mass.  520,  100  Am.  St.  Eep. 
573. 


STATE  V.  SHRADER. 

[73  Neb.  618,  103  N.  W.  276.] 

APPEAL — Waiver  of  Objections. — A  motion  to  dismiss  a  peti- 
tion in  error  on  account  of  an  omission  to  file  a  motion  for  a  new 
trial  in  the  trial  court  is  a  waiver  of  any  objection  to  the  sufficiency 
of  the  summons  in  error,     (p.  914.) 

APPEAL. — Omission  to  File  Motion  for  New  Trial  in  the  lower 
court  is  not  fatal  to  aiij)ollate  jurisdiction,     (p.  914.) 

HABEAS  CORPUS — New  Trial. — A  trial  court  has  no  jurisdic- 
tion to  grant  or  entertain  a  motion  for  a  new  trial  in  liaboas  corpus 
proceedings,     (p.  914.) 

HABEAS  CORPUS — Remand  to  Custody. — A  prisoner  given  his 
liberty  under  habeas  corpus  proceedings  may,  upon  reversal  of  the 
order  by  an  appellate  court,  be  remanded  to  custody,     (p.  915.) 

HABEAS  CORPUS — Defective  Complaint. — A  prisoner  will  not 
be  set  at  liberty  by  writ  of  habeas  corpus  simply  because  the  com- 
plaint, on  account  of  which  he  is  hold  in  custody,  states  an  alleged 
offense  so  defectively  that  it  is  or  may  be  subject  to  sufcessfiil  attack 
by  demurrer  or  motion  to  quash,  if  it  contains  enough  substantially 
to  accuse  him  of  an  act  justifying  his  arrest  and  detention,  (p.  916.) 
Am.  St.  Rep.,  Vol.   119—58 
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J.  C.  Watson,  E.  F.  Warren  and  W.  Hayward,  for  the 
plaintiff  in  error. 

N.  Brown,  attorney  general,  W.  T.  Thompson,  W.  B.  Rose 
and  A.  A.  Bischoff,  for  the  defendant  in  error. 

®*^  AMES,  C.  The  plaintiff  in  error  was  arrested  upon 
a  criminal  warrant  issued  by  the  county  judge  of  Otoe 
county.  The  complaint  charged  that  he  had  sold  and  con- 
veyed certain  lands  Ij'ing  in  that  county,  without  having  title 
thereto  "either  by  law  or  equity,  by  descent,  devise  or  by 
written  ***  contract  or  deed  of  conveyance,  with  intent  to 
defraud"  the  owner  thereof.  The  statute  provides  a  pun- 
ishment for  selling  or  conveying  any  tract  of  land  "without 
having  a  title  to  the  same  by  descent,  devise  or  evidence,  by 
a  written  contract  or  deed  of  conveyance,  with  intent  to 
defraud."  It  will  be  observed  that  there  is  a  variance  be- 
tween the  complaint  and  the  statute,  consisting  of  the 
omission  from  the  former  of  the  words,  '  *  or  evidence. ' '  Be- 
cause of  this  variance  the  accused  contended,  and  contends, 
that  the  complaint  is  void,  and  procured  his  discharge  from 
the  custody  of  the  sheriff,  by  whom  he  had  been  arrested 
upon  the  warrant,  by  means  of  a  writ  of  habeas  corpus  sued 
out  of  the  county  court.  From  the  order  of  discharge  the 
sheriff  prosecuted  a  petition  in  error  to  the  district  court, 
which  rendered  a  judgment  of  reversal,  and  made  an  order 
remanding  the  accused  to  the  custody  of  the  officer.  From 
the  judgment  9,nd  order,  proceedings  in  error  are  prosecuted 
in  this  court.  The  record  recites  that  the  accused  appeared 
specially  in  the  district  court  and  moved  that  the  summons 
in  error  be  quashed  for  informality,  and,  after  that  motion 
was  overruled,  moved  that  the  petition  in  error  be  dismissed 
because  of  failure  to  file  a  motion  for  a  new  trial  in  the 
county  court.  The  latter  motion  was  also  overruled.  It  is 
clear  that  the  second  motion  was  a  waiver  of  the  first,  and 
it  seems  to  us  equally  clear  that  the  ruling  on  the  second 
was  correct.  Even  if  it  be  conceded  that  a  motion  for  a 
new  trial  in  the  county  court  was  requisite,  omission  to  file 
one  would  not  deprive  the  district  court  of  jurisdiction  of 
the  petition  in  error,  but,  at  most,  would  limit  the  scope  of 
the  inquiry  upon  that  petition.  In  such  a  case  omission  of 
the  motion  might  work  an  affirmance  of  the  judgment  of  the 
county  court,  but  it  would  not  require  a  dismissal  of  the  pro- 
ceeding in  error.     But  counsel  for  plaintiff  in  error  have 
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called  our  attention  to  no  statute,  and  we  know  of  none, 
authorizing  the  county  court  to  grant  or  entertain  a  motion 
for  a  new  trial  in  such  cases.  Without  such  a  motion  the 
error  proceeding  would  present  ^^^  nothing  not  otherwise 
disclosed  upon  the  face  of  the  record.  Apparently  no  evi- 
dence was  offered  in  either  court,  and  although  the  district 
court  expressly  granted  leave  and  time  for  the  preparation 
and  settlement  of  a  bill  of  exceptions,  none  was  ever  made. 

There  are  several  formal  assignments  of  error  in  this  court 
which  amount  to  no  more  than  a  single  complaint  that  "the 
judgment  of  the  district  court  is  contrary  to  law,"  and  are 
so  vague  as  doubtfully  to  be  entitled  to  consideration  here. 
But  the  contentions  chiefly  urged  in  the  brief  of  counsel 
are  two:  1.  That  the  complaint  upon  which  the  arrest  was 
made  fails /to  charge  an  offense  under  the  statute;  and  2. 
That  the  accused  having  been  set  at  liberty  by  the  coimty 
court,  he  is  protected  by  the  constitution  and  the  statute 
from  subsequent  arrest  or  imprisonment  under  the  judixment 
and  order  of  the  district  court.  If  the  second  contention  is 
upheld,  the  statutory  right  of  review  would  never  be  avail- 
able except  to  the  accused,  an  intention  which  is  not  ex- 
pressed by  its  language ;  and  it  seems  to  be  well  settled  both 
upon  principle  and  by  authority  that  the  plaintiff  in  error 
was  not  put  in  jeopardy  by  the  habeas  corpus  proceeding  in 
the  county  court  in  a  sense  that  entitles  him  to  the  protec- 
tion of  the  guaranties  invoked.  The  nature  of  the  proceed- 
ing cannot,  perhaps,  be  better  described  than  in  the  language 
of  Mr.  Chief  Justice  Waite  in  Ex  parte  Tom  Tong,  108  U.  S. 
556,  2  Sup.  Ct.  Rep.  871,  27  L.  ed.  826,  as  follows:  "The  writ 
of  habeas  corpus  is  the  remedy  which  the  law  gives  for  the 
enforcement  of  the  civil  right  of  personal  liberty.  Resort  to 
it  sometimes  becomes  necessary,  because  of  what  is  done  to 
enforce  laws  for  the  punishment  of  crimes,  but  the  judicial 
proceeding  under  it  is  not  to  inquire  into  the  criminal  act 
M-hich  is  complained  of,  but  into  the  right  to  liberty,  notwith- 
standing the  act.  Proceedings  to  enforce  civil  rights  are 
civil  proceedings,  and  proceedings  for  the  punishment  of 
crimes  are  criminal  proceedings.  In  the  present  case  the 
petitioner  is  held  under  criminal  process.  The  prosecution 
against  him  is  "**  a  criminal  prosecution,  but  the  writ  of 
habeas  corpus  which  he  has  obtained  is  not  a  proceeding  in 
that  prosecution.  On  the  contrary,  it  is  a  new  suit  brought 
by  him  to  enforce  a  civil  right,  which  he  claims,  as  against 
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those  who  are  holding  him  in  custody,  under  the  criminal 
process.  If  he  fails  to  establish  his  right  to  his  liberty,  he 
may  be  detained  for  trial  for  the  offense ;  but  if  he  succeeds, 
he  must  be  discharged  from  custody.  The  proceeding  is  one 
instituted  by  himself  for  his  liberty,  not  by  the  government 
to  punish  him  for  his  crime.  This  petitioner  claims  that  the 
constitution  and  a  treaty  of  the  United  States  give  him  the 
right  to  his  liberty,  notwithstanding  the  charge  that  has  been 
made  against  him,  and  he  has  obtained  judicial  process  to 
enforce  that  right.  Such  a  proceeding  on  his  part  is,  in  our 
opinion,  a  civil  proceeding,  notwithstanding  his  object  is,  by 
means  of  it,  to  get  released  from  custody  under  a  criminal 
prosecution":  State  v.  Iluegin,  HO  Wis.  189,  85  N.  W.  1046, 
62  L.  R.  A.  700. 

As  to  the  first  contention  it  seems  to  be  well  settled  that 
a  prisoner  will  not  be  set  at  liberty  by  a  writ  of  habeas 
corpus  because  the  complaint,  on  account  of  which  he  is 
held  in  custody,  states  an  alleged  offense  so  defectively 
that  it  is  or  may  be  subject  to  successful  attack  by  demurrer 
or  motion  to  quash,  if  it  contains  enough  substantially  to 
accuse  him  of  an  act  justifying  his  arrest  and  detention. 
To  hold  otherwise  would  be  not  only  to  adapt  the  writ  to 
the  ordinary  uses  of  a  proceeding  in  error,  but  to  warrant, 
by  its  means,  intolerable  interference  with  the  ordinary  and 
regular  process  of  criminal  prosecutions :  Ex  parte  Kowalsky, 
73  Cal.  120,  14  Pac.  399;  Ex  parte  Prince,  27  Fla.  196,  26 
Am.  St.  Rep.  67,  9  South.  659 ;  Ex  parte  Whitaker,  43  Ala. 
323;  Parker  v.  State,  5  Tex.  App.  579;  Emanuel  v.  State, 
36  Miss.  627;  Ex  parte  Watkins,  3  Pet.  (U.  S.)  *193,  7  L. 
ed.  650 ;  Ex  parte  Parks,  93  U.  S.  18,  23  L.  ed.  787 ;  Matter 
of  Eaton,  27  Mich.  1 ;  Ex  parte  Kitchen,  19  Nev.  178,  18  Pac. 
886;  In  re  Marshall,  6  Idaho,  516,  56  Pac.  470;  State  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046,  62  L.  R.  A.  1046. 

We  do  not,  however  intend  to  intimate  an  opinion  as 
®^  to  whether  or  not  the  complaint  in  this  case  is  so  far 
defective  as  to  be  subject  to  successful  assault  by  demurrer 
or  motion  but  unquestionably  it  charges,  substantially,  that 
the  accused  sold  and  conveyed,  with  intent  to  defraud, 
land  of  which  he  had  no  real  or  apparent  title  at  law  or  in 
equity. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 
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By  the  COURT.  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district  court 
be  affirmed. 


In  Habeas  Corpits  Proceedings  the  indictment  under  which  the  peti- 
tioner is  held  or  convicted  will  not  be  examined  further  than  to 
determine  whether  it  charges  a  public  offense:  See  the  notes  to  Koepke 
V.  Hill,  87  Am.  St.  Eep.  185,  186;  State  v.  Smith,  100  Am.  St.  Eep. 
35. 


HERRICK  V.  HUMPHREY  HARDWARE  COMPANY. 

[73  Neb.  809,  103  N.  W.  685.] 

TROVER  AND  CONVERSION— Shares  of  Corporate  Stock.— 
Trover  will  lie  for  the  wrongful  conversion  of  shares  of  corporate 
stock,     (p.  920.) 

TROVER  AND  CONVERSION — Shares  of  Corporate  Stock. — 
Any  act  of  dominion  wrongfully  exercised  over  another's  property, 
in  denial  of  his  right  or  inconsistent  with  it  may  be  treated  as  a 
conversion,  and  this  rule  applies  to  shares  of  corporate  stock,  (p. 
920.) 

CONVERSION  OF  CORPORATE  STOCK.— If,  under  its  by- 
laws or  a  statute,  it  is  necessary  that  a  transfer  of  its  stock  be  made 
on  the  books  of  a  corporation,  and  it  wrongfully  refuses  to  make 
such  transfer,  such  refusal  is  a  conversion  of  the  stock,     (p.  921.) 

CORPORATIONS. — ^Powers  of  Corporations  in  Affecting  Their 
Objects  are  as  broad  and  comprehensive  as  those  of  an  individual 
when  not  expressly  prohibited,     (p.  922.) 

CORPORATIONS — Shares  of  Stock — Transfer  of. — Althougn 
shares  of  corporate  stock  are  not,  strictly  speaking,  negotiable  in- 
struments, yet  they  partake  of  the  qualities  of  a  negotiable  security 
to  such  an  extent  that  they  pass  from  indorser  to  indorsee  shorn 
of  all  secret  liens  against  the  stock  in  the  hands  of  the  original 
owner,     (p.  922.) 

CORPORATIONS — Lien  on  Its  Stock. — At  common  law  a  cor- 
poration has  no  lien  upon  the  shares  of  its  stockholders  for  debts  due 
from  them  to  the  company,  and  such  a  lien  will  not  be  enforced,  un- 
less created  by  statute,  charter  or  by-law.     (p.  922.7 

"Wilson  &  Brown,  for  the  plaintiff  in  error. 

C.  O.  Whedon,  for  the  defendant  in  error. 

®*®  OLDHAM,  C.  This  was  an  action  for  damages  for 
the  unlawful  conversion  by  the  defendant  hardware  com- 
pany of  ninety-nine  shares  of  its  capital  stock.  The  peti- 
tion, after  alleging  the  incorporation  of  the  defendant  com- 
pany, charged  that  on  the  second  day  of  May,  1902,  the 
defendant  executed  and  delivered  to  one  Francis  B.  Chap- 
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man  a  certificate  evidencing  his  ownership  of  ninety-nine 
shares  of  the  capital  stock  of  the  defendant  company,  of  the 
value  of  one  hundred  dollars  each;  that  the  certificate  of 
stock  was  in  the  following  language:  "This  certifies  that 
Francis  B.  Chapman  is  the  owner  of  ninety-nine  shares,  of 
one  hundred  dollars  each,  of  the  capital  stock  of  the  Hum- 
phrey Hardware  Company  transferable  only  on  the  books  of 
the  corporation  by  the  holder  hereof  in  person  or  by  at- 
torney, upon  the  surrender  of  this  certificate  properly  in- 
dorsed"; that  on  the  thirtieth  day  of  May,  1903,  the  plain- 
tiff purchased  said  shares  of  the  capital  stock  of  the  defend- 
ant company,  evidenced  by  said  certificate,  and  became  the 
owner  thereof;  that  on  the  ***  same  day  the  plaintiff  pre- 
sented said  certificate  of  stock  to  the  defendant  and  to  its 
president  and  its  secretary  and  treasurer,  and  demanded  of 
them  the  transfer  of  said  stock  upon  the  books  of  the  de- 
fendant, and  demanded  the  issue  of  a  certificate  to  her  evi- 
dencing her  ownership,  and  then  and  thereby  offered  to  sur- 
render to  defendant  its  original  certificate  of  stock  that  had 
been  issued  to  said  Chapman  and  by  him  duly  indorsed  to 
the  plaintiff;  that  the  articles  of  incorporation  of  the  defend- 
ant company  contained  the  following  provision:  "Transfers 
of  capital  stock  shall  not  be  notice  to  the  corporation  unless 
a  minute  of  such  transfer  shall  be  entered  on  the  stock 
ledger";  that  the  by-laws  contained  a  provision  that  "the 
secretary  shall  keep  a  record  of  the  transfers  of  the  capital 
stock  of  the  corporation."  The  petition  then  alleges  that 
the  defendant,  its  president  and  secretary  refused  to  accept 
the  surrender  of  the  old  certificate,  and  refused  to  register 
the  transfer  of  the  shares  to  the  plaintiff  upon  the  books 
of  the  company,  or  to  issue  new  shares  in  lieu  of  the  old, 
and  by  such  wrongful  act  denied  plaintiff  the  right  to  par- 
ticipate in  the  affairs  of  the  corporation  as  a  stockholder, 
and  converted  the  stock  evidenced  by  the  certificate,  which 
she  had  purchased  from  Chapman,  to  its  own  use.  And  said 
defendant  and  its  officers  based  their  refusal  to  so  transfer 
said  shares  and  issue  to  her  a  certificate  therefor  upon  the 
sole  ground  that  said  Francis  B.  Chapman  was  indebted  to 
said  defendant  in  the  sum  of  about  two  hundred  and  eleven 
dollars,  and  that  defendant  had  a  lien  on  said  stock  for  said 
Bum.  And  the  plaintiff  alleges  that  neither  the  articles  of 
incorporation  of  the  defendant  nor  its  by-laws  provided  for 
any  such  lien  or  contained  any  provision  whatever  on  that 
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subject.  The  petition  prayed  for  a  judgment  for  nine  thou- 
sand nine  hundred  dollars,  the  par  value  of  the  stock  said 
to  be  converted.  The  defendant  filed  an  answer  to  this 
petition,  admitting  that  it  was  a  corporation,  and  admitting 
that  on  the  second  day  of  May,  1902,  it  delivered  the  said 
certificate  of  stock  to  Chapman  as  alleged  in  the  petition, 
and  admitting  that  the  business  of  the  corporation  was  to 
some  **^^  extent  under  the  direction  of  its  president  and 
secretary.  The  answer  then  pleads  an  alleged  lien  on  the 
certificate  of  stock,  purchased  by  the  plaintiff,  to  secure  an 
indebtedness  of  two  hundred  and  eleven  dollars  owed  by 
said  Chapman  to  the  defendant  company;  that  this  lien  ex- 
isted by  virtue  of  a  written  instrument,  as  follows: 

"Dec.  1,  1902. 
"The  Humphrey  Hardware  Co.,  Lincoln,  Neb. 

**I  desire  to  place  in  the  hands  of  the  stockholders  of  the 
Humphrey  Hardware  Co.  my  honorable  resignation  as  man- 
ager of  this  incorporation.  The  same  to  take  effect  imme- 
diately, Jan.  1st,  1903.  All  of  my  interest  in  the  incorpora- 
tion I  turn  over  to  Myron  E.  Wheeler,  Secy.  &  Treas.  of  the 
incorporation.  Thanking  the  stockholders  in  this  incorpora- 
tion for  their  consideration,  and  wishing  them  abundant 
success  in  the  future,  I  remain, 

"Very  respectfully, 

"FRANCIS  B.  CHAPMAN, 

"Manager  H.  H.  Co." 

The  answer  further  denies  every  allegation  not  specifically 
admitted,  and  also  pleads  defect  of  the  parties  plaintiff. 
Plaintiff  by  way  of  reply  specifically  denied  any  notice  of 
the  alleged  lien  of  the  defendant  on  the  shares  of  stock, 
either  at  or  before  time  of  purchase,  and  denied  each  and 
every  allegation  in  the  answer  which  did  not  confess  the 
allegations  of  the  petition.  On  the  issues  thus  joined  a  jury 
was  impaneled,  and  the  trial  commenced.  The  defendant 
objected  to  the  introduction  of  any  testimony  offered  by 
the  plaintiff,  because  the  petition  failed  to  state  a  cause 
of  action  in  favor  of  the  plaintiff  against  the  defendant. 
The  trial  court  sustained  the  objection,  and  ordered  that  the 
jury  be  discharged  from  further  consideration  of  the  case, 
and  it  was  "considered  and  adjudged  by  the  court  that  the 
action  be,  and  hereby  is,  dismissed  at  the  cost  of  the  plain- 


920  American  State  Reports,  Vol.  119.     [Nebraska^ 


tiff To  -which  the  plaintiff  duly  excepts."  To  re- 
verse this  judgment  plaintiff  brings  error  to  this  court. 

®*^  But  one  question  is  presented  for  determination  by 
this  record,  and  that  is  whether  or  not  the  petition  of  the 
plaintiff,  or,  more  properly  speaking,  the  petition,  answer 
and  reply  raise  an  issue  which  shows  a  right  of  recovery  in 
the  plaintiff  against  the  defendant  for  the  conversion  of  her 
shares  of  capital  stock  in  the  corporation  by  the  refusal  of 
its  officers  to  register  the  transfer  of  such  stock  on  the  books 
of  the  company,  or  to  issue  a  new  certificate  of  stock  in  lieu 
of  the  old  one  which  she  offered  to  surrender.  A  certificate 
of  stock  in  a  corporation  is  not  the  stock  itself,  but  rather 
the  evidence  of  the  holder  *!s  ownership  of  the  stock,  and  of 
his  rights  as  a  stockholder  to  the  extent  therein  specified. 
"They  are,"  as  said  by  Clark  and  Marshall  on  Private  Cor- 
porations, section  378a,  "muniments  of  title,  but  not  the  title 
itself;  much  less  the  real  property."  When  plaintiff  pur- 
chased the  shares  of  stock  in  dispute  from  Chapman,  and 
received  the  certificate  from  him  properly  indorsed,  she  then 
became  possessed  of  the  evidence  of  the  right  to  be  a  stock- 
holder in  the  corporation,  and  to  enjoy  all  the  privileges 
and  immunities  of  a  stockholder  to  the  extent  of  the  stock, 
and,  as  between  herself  and  Chapman,  she  was  the  owner 
of  the  stock.  In  an  early  case  (Nailer  v.  Kelley,  69  Pa.  403) 
it  was  held  that,  because  of  the  fact  that  shares  of  stock  are 
intangible  personal  property,  trover  would  not  lie  for  the 
conversion  of  the  stock,  although  it  might  lie  for  the  con- 
version of  the  certificate.  The  decision  dealt  with  so  many 
judicial  niceties  that  it  found  no  favor  either  with  the  courts 
generally  or  with  the  text-writers ;  and  it  is  now  almost  uni- 
versally held  that  the  action  will  lie  for  the  conversion  of 
the  stock  itself,  as  well  as  for  a  conversion  of  the  certificate 
which  evidences  it:  McAllister  v.  Kuhn,  96  U.  S.  87,  24  L. 
ed.  615 ;  Anderson  v.  Nicholas,  28  N.  Y.  600 ;  Jarvis  v.  Rog- 
ers, 15  Mass.  *389;  Ayres  v.  French,  41  Conn.  142;  Sturges 
V.  Keith,  57  111.  451,  11  Am.  Rep.  28 ;  Daggett  v.  Davis,  53 
Mich.  35,  51  Am.  Rep.  91,  18  N.  W.  548 ;  Carpenter  v.  Ameri- 
can B.  &  L.  Assn.,  54  Minn.  403,  40  Am.  St.  Rep.  345,  56 
N.  W.  95. 

Any  act  of  dominion  wrongfully  exercised  over  another's 
property  in  denial  of  his  right  or  inconsistent  with  it  may 
**■*  be  treated  as  a  conversion.  And  this  is  as  true  of  shares 
of  stock  as  it  is  of  any  other  property :  2  Clark  and  Marshall 
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on  Private  Corporations,  sec.  379b,  and  the  cases  there  cited. 
A  conversion  of  the  stock  may  be  by  a  third  party  or  by  the 
corporation  itself.  When  under  its  own  by-laws,  or  under 
a  statute,  it  is  necessary  that  the  transfer  of  the  stock  be 
made  on  its  books,  and  the  corporation  wrongfully  refuses  to 
make  the  transfer,  such  refusal  is  a  conversion  of  the  stock : 
Bond  v.  Mt.  Hope  Iron  Co.,  99  Mass.  505,  97  Am.  Dec.  49; 
Joslyn  V.  St.  Paul  Distilling  Co.,  44  ^linn.  183,  46  N.  W.  337 ; 
Craig  V.  Hesperia  L.  Sj  W.  Co.,  113  Cal.  7,  54  Am.  St.  Rep. 
316,  45  Pac.  10,  35  L.  R.  A.  306. 

Now,  it  appears  clearly  from  the  allegations  of  the  peti- 
tion that  under  the  articles  of  incorporation  and  the  by-laws 
of  the  defendant  company,  as  well  as  by  the  provisions  of 
the  stock  certificate  itself,  the  shares  of  stock  in  controversy 
were  transferable  only  on  the  books  of  the  corporation  upon 
the  surrender  of  the  certificate  properly  indorsed,  and  that 
the  company  would  not  recognize  a  transfer  of  stock  not 
entered  on  its  books.  It  is  urged,  however,  by  the  counsel 
for  defendant  in  error  that  under  the  statutes  and  the  con- 
stitution of  Nebraska  plaintiff  was  not  denied  any  substan- 
tial right  by  defendant's  refusal  to  register  the  transfer  of 
the  stock  on  its  books  and  to  reissue  the  stock,  and  he  cites 
in  support  of  this  contention  so  much  of  section  124,  chapter 
16,  of  the  Compiled  Statutes  of  1903  (Ann.  Stats.,  4117),  as 
provides:  "Every  corporation,  as  such,  has  power:  .... 
Fifth,  to  render  the  interest  of  the  stockholders  transfer- 
able"; and  also  section  125  of  the  same  chapter,  which  pro- 
vides: "The  powers  enumerated  in  the  preceding  section 
shall  vest  in  every  corporation  in  this  state,  whether  the 
same  be  formed  without  or  by  legislative  enactment,  al- 
though they  may  not  be  specified  in  its  charter,  or  as  arti- 
cles of  association."  He  cites  so  much  of  section  5,  article 
lib  of  the  constitution,  as  declares:  "The  legislature  shall 
[»rovide  by  law  that  i;i  all  elections  for  directors  or  man- 
agers of  incorporated  companies,  every  stockholder  shall 
(have)  the  right  to  vote  in  person  or  proxy,  for  the  number 
of  shares  of  stock  owned  by  him,"  ****"*  etc.  Now,  the  ([ues- 
tion  arises,  are  the  conditions  of  the  certificate  and  the  provi- 
sions of  the  by-laws  of  the  defendant  company,  which  re- 
quire the  assignment  of  stock  certificates  to  be  entered  on  the 
books  of  the  company,  in  confiict  wiili  these  provisions?  We 
think  that  they  are  not.  The  statute  provides  for  and  au- 
thorizes corporations  to  make  the  shares  of  their  stock  trans- 


922  American  State  Reports,  Vol.  119,     [Nebraska, 

ferable,  and  the  by-laws  and  the  stock  certificates  of  the  de- 
fendant were  issued  to  carry  this  provision  into  effect.  The 
constitution  provides  that  every  stockholder  shall  have  a 
right  to  vote  the  shares  of  stock  owned  by  him  at  the  elec- 
tions of  directors,  but  it  does  not  provide  that  every  owner 
of  stock,  as  distinguished  from  every  stockholder,  shall  have 
this  right.  The  powers  of  a  corporation  in  effecting  its  ob- 
jects are  as  broad  and  comprehensive  as  those  of  an  indi- 
vidual when  not  expressly  prohibited  ;  Thompson  v.  Lambert, 
44  Iowa,  239.  The  object  of  having  transfers  of  stock  re- 
corded upon  the  books  of  the  company  is  to  give  the  com- 
pany notice  of  whom  its  stockholders  are.  Ordinarily,  the 
officers  of  the  company  in  conducting  the  elections  or  dis- 
tributing dividends  will  not  look  behind  the  books  to  ascer- 
tain who  are  the  real  owners  of  the  stock:  Haskell  v.  Read, 
68  Neb.  107,  93  N.  W.  997,  96  N.  W.  1007 ;  In  re  Argus  Print- 
ing Co.,  1  N.  Dak.  434,  26  Am.  St.  Rep.  639,  48  N.  W.  347, 
12  L.  R.  A.  781;  Morrill  v.  Little  Falls  Mfg.  Co.,  53  Minn. 
371,  55  N.  W.  547,  21  L.  R.  A.  174.  We  therefore  conclude 
that  the  refusal  of  the  defendant  to  register  the  transfer  of 
the  plaintiff's  stock  on  its  books,  or  to  issue  new  stock  in 
lieu  thereof,  amounted  to  a  denial  of  a  substantial  right,  and 
was,  if  done  wrongfully,  a  conversion  of  the  stock. 

While  it  is  true  that  shares  of  stock  are  not,  strictly 
speaking,  negotiable  instruments,  yet  they  partake  of  the 
qualities  of  a  negotiable  security  to  such  an  extent  that  they 
pass  from  indorser  to  indorsee  shorn  of  all  secret  liens 
against  the  stock  in  the  hands  of  the  original  owner:  Keller 
v.  Eureka  Brick  Machine  Mfg.  Co.,  43  Mo.  App.  84,  11  L. 
A.  A.  472.  It  was  said  in  the  recent  case  of  Dempster  Mfg. 
Co.  V.  Downs,  126  Iowa,  80,  106  Am.  St.  Rep.  340,  101  N.  W. 
735:  "At  common  law  a  corporation  has  no  lien  upon  the 
®*®  shares  of  its  stockholders  for  debts  due  from  them  to 
the  company,  and,  secret  liens  being  discouraged,  such  a 
lien  will  not  be  enforced,  unless  created  by  statute,  charter, 
or  b3''-law." 

Both  our  statutes  and  the  by-laws  of  this  company  are 
silent  on  the  right  to  create  a  lien  for  indebtedness  of  one  of 
the  officers  to  the  corporation.  The  corporation  in  this  case, 
according  to  the  admitted  allegations  of  the  petition,  has 
made  no  such  provision,  and,  in  any  event,  to  make  this  de- 
fense effective  it  must  be  established  that  the  plaintiff  bought 
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with  notice  of  the  lien :  Bank  of  Culloden  v.  Bank  of  Forsyth, 
120  Ga.  575,  102  Am.  St.  Rep.  115,  48  S.  E.  226. 

We  are  therefore  of  opinion  that  the  trial  court  erred  in 
refusing  to  admit  any  testimony  offered  by  plaintiff  under 
her  petition,  and  we  recommend  that  the  judgment  of  the 
court  be  reversed  and  the  cause  remanded  for  proceedings  in 
accordance  with  this  opinion. 

Ames  and  Letton,  CO.,  concur. 

By  the  COURT.  For  the  reasons  given  in  the  above  opin- 
ion, the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a  new  trial. 


On  Conversion  of  Personal  Property  sufficient  to  sustain  trover,  see  the 
note  to  Boiling  v.  Kirby,  24  Am.  St.  Kep.  795.  A  corporation  refus- 
ing to  transfer  its  stock  to  a  purchaser  and  issue  a  new  certificate 
thereof  is  liable  for  conversion:  Craig  v.  Hesperia  L.  &  W.  Co.,  113 
Cal.  7,  54  Am.  St.  Eep.  316.  And  if  a  man  transfers  an  account  with 
a  stock  broker  from  his  own  to  his  wife's  name,  she  may  maintain 
an  action  for  trover  and  conversion  against  the  broker,  in  case  he, 
without  notice  to  her,  sells  securities  in  the  account  for  the  husband's 
debt:  Sparks  v.  Hurley,  208  Pa.  166,  101  Am.  St.  Eep.  926. 
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COGGINS  V.  AETNA  INSURANCE  COMPANY. 

[144  N.  C.  7,  56 -S.  E.  506.] 

INSUEANCE. — The  Iron-safe  Clause  in  a  Policy  of  Insuranc* 

is  upheld  as  a  reasonable  contract  of  limitation  on  the  risk  whieh 
should  be  properly  borne  by  the  insurer,     (pp.  925,  926.) 

INSUBANCE. — In  Construing  the  Iron-safe  Clause,  it  should 
receive  a  reasonable  interpretation,  and  only  substantial  compliance 
should  be  required,     (p.  926.) 

INSURANCE — Breach  of  the  Condition  Requiring  an  Inven- 
tory to  be  Kept. — Where,  if  the  assured  furnished  all  the  data  in  his 
possession,  but  from  such  data  it  is  not  possible  to  supply  the  in- 
formation required  to  make  an  inventory  of  the  goods  in  his  store, 
there  can  be  no  doubt  that  he  has  not  complied  with  the  condition 
in  hia  policy  requiring  him  to  take  a  complete,  itemized  inventory  of 
stock  on  hand  at  least  twice  in  each  year.     (p.  928.) 

INSURANCE,  Entirety  of  Contract. — ^Where  the  Building  and 
Goods  Therein  are  insured  against  loss  by  fire,  and  the  policy  con- 
tains what  is  known  as  the  iron-safe  clause  and  the  clause  requir- 
ing the  keeping  of  an  inventory,  and  there  is  such  a  breach  that  the 
insured  is  not  entitled  to  recover  for  the.  loss  of  the  goods,  he  is 
precluded  as  well  from  recovering  from  the  destruction  of  the  build- 
ing, though,  in  the  policy,  the  premium  being  entire,  there  is  a  definite 
sum  specified  for  the  building  and  another  for  the  goods,     (p.  929.) 

INSURANCE,  Test  of  the  Entirety  of  a  Contract  of. — Where 
the  premium  paid  is  entire,  and  every  risk  which  can  attend  the  one 
class  of  property  also  attends  the  other,  the  same  rule  must  be  ap- 
plied to  both,  and  the  breach  of  condition  as  to  one  class  of  property 
precluding  a  recovery  for  its  loss  also  precludes  a  recovery  on  ac- 
count of  the  property  of  the  other  class,     (pp.  929,  930.) 

Action  on  a  policy  insuring  against  loss  by  fire  of  a  build- 
ing and  its  contents  consisting  of  a  general  stock  of  mer- 
chandise intended  for  sale.  The  plaintiff  had  two  stores, 
one  at  Fernhurst  and  the  other  at  Erastus.  He  procured  a 
policy  on  the  latter,  designating  two  hundred  dollars  as  the 
risk  on  the  building  and  fifteen  hundred  dollars  on  the  goods 
therein.     On  motion  of  the  defendant,  the  action  was  dis- 

(924) 
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missed  as  on  a  judgment  of  nonsuit,  and  the  plaintiff  ap- 
pealed. 

Walter  E.  Moore,  Shepherd  &  Shepherd  and  Coleman  C. 
CJowan,  for  the  plaintiff. 

Merrick  &  Barnard  and  King,  Spalding  &  Little,  for  the 
defendant. 

*  HOKE,  J.  Defendant  resists  recovery  in  this  case  by 
reason  of  alleged  breach  of  certain  stipulations  of  the  policy 
comprehended  ®  under  the  general  term,  "the  iron-safe 
clause."  These  stipulations,  as  contained  in  the  present  pol- 
icy, are  as  follows : 

"1.  The  assured  will  take  a  complete  itemized  inventory  of 
stock  on  hand  at  least  once  in  each  calendar  year,  and  unless 
such  inventory  has  been  taken  within  twelve  calendar  months 
prior  to  the  date  of  this  policy,  one  shall  be  taken  in  detail 
within  thirty  days  of  issuance  of  this  policy,  or  this  policy 
shall  be  null  and  void  from  such  date,  and  upon  demand  of 
the  assured  the  unearned  premium  from  such  date  shall  be 
returned. 

"2.  The  assured  will  keep  a  set  of  books  which  shall 
clearly  and  plainly  present  a  complete  record  of  business 
transacted,  including  all  purchases,  sales  and  shipments, 
both  for  cash  and  credit,  from  date  of  inventory  as  provided 
for  in  first  section  of  this  clause,  and  during  the  continuance 
of  his  policy. 

**3.  The  assured  will  keep  such  books  and  inventory,  and 
also  the  last  preceding  inventory,  if  such  has  been  taken, 
securely  locked  in  a  fire-proof  safe  at  night,  and  at  all  times 
when  the  building  mentioned  in  this  policy  is  not  actually 
open  for  business;  or,  failing  in  this,  the  assured  will  keep 
such  books  and  inventories  in  some  place  not  exposed  to  a 
fire  which  would  destroy  the  aforesaid  building. 

"In  the  event  of  failure  to  produce  such  set  of  books  and 
inventories  for  the  inspection  of  this  company,  this  policy 
shall  become  null  and  void,  and  such  failui'e  shall  constitute 
a  perpetual  bar  to  any  recovery  thereon." 

And  the  breach  assigned  is  for  violation  of  the  first  and 
second  items  of  the  clause,  to  wit,  that  the  insured  made  no 
inventory  and  kept  no  books  as  required  by  these  provisions 
of  the  contract. 

This  "iron-safe  clause,"  frequently  attached  to  policies 
'Of  insurance,  has  been  very  generally  upheld  by  the  courts  as 
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a  reasonable  contract  limitation  on  the  risk  which,  should  be 
'®  properly  borne  by  the  company:  Southern  Ins,  Co.  v. 
Knight,  111  Ga.  622,  78  Am.  St.  Rep.  216,  36  S.  E.  821,  52 
L.  R.  A.  70;  Sowers  v.  Mutual  F.  Ins.  Co.,  113  Iowa,  551, 
85  N.  W.  763 ;  Lozano  v.  Palatine  Ins.  Co.,  78  Fed.  278,  24 
C.  C.  A.  85 ;  Liverpool  etc.  Ins.  Co.  v.  Kearney,  94  Fed.  314, 
36  C.  C.  A.  265. 

These  decisions  and  the  reasons  given  to  support  them  are, 
we  think,  well  considered,  and  the  clause,  therefore,  when 
properly  made  a  part  of  the  contract  of  insurance,  will  be 
adjudged  with  us  a  valid  and  binding  stipulation. 

In  the  two  cases  before  this  court  where  the  question  has 
been  raised  (Bray  v.  Virginia  F.  &  M,  Ins.  Co.,  139  N.  C. 
390,  51  S.  E.  922,  and  Parker  v.  Continental  Ins.  Co.,  143 
N.  C.  339,  55  S.  E.  717),  and  in  which  recovery  by  the  plain- 
tiff was  sustained,  the  fire  occurred  within  thirty  days  from 
the  date  of  the  policy,  and  by  the  express  terms  of  the 
contract,  the  provision  known  as  the  iron-safe  clause,  while 
incorporated  in  the  policy,  had  not  become  effective. 

In  construing  this  clause,  the  better  considered  authorities 
seem  to  be  to  the  effect  that  it  should  receive  a  reasonable 
interpretation,  and  that  only  a  substantial  compliance  should 
be  required:  Brown  v.  Palatine  Ins.  Co.,  89  Tex.  590,  35 
S.  W.  1060;  Western  Assur.  Ins.  Co.  v.  Kemendo,  94  Tex. 
367,  60  S.  W.  661;  Western  Assur.  Ins.  Co.  v.  Redding, 
68  Fed.  708,  15  C.  C.  A.  619 ;  Liverpool  etc.  Ins.  Co.  v.  Kear- 
ney, 94  Fed.  314,  36  C.  C.  A.  265,  180  U.  S.  132,  21  Sup. 
Ct.  Rep.  326,  45  L.  ed.  460.  There  are  decisions,  however, 
which  hold  that  a  literal  compliance  should  be  exacted.  But 
whatever  may  be  the  correct  rule,  there  has  been  no  com- 
pliance in  the  present  case. 

The  plaintiff,  giving  evidence  in  his  own  behalf  (and  his 
was  the  only  oral  testimony  produced  at  the  trial),  testified 
as  follows:  "The  defendant's  agent  asked  me  in  regard  to  an 
inventory,  and  I  said  to  him  I  did  not  have  an  inventory: 
that  I  only  took  an  assay  of  the  goods  about  once  a  year. 
He  then  asked  me  if  I  had  any  inventory  of  my  stock  here  at 
home,  and  I  told  him  no":  Record,  p.  17.  And  again,  on 
pages  21  and  22,  plaintiff  testified  further  as  follows:  "Yes, 
I  had  another  store.  The  two  stores  were  two  miles — maybe 
a  little  further — apart.  I  have  been  running  the  other  store 
**  about  six  or  seven  years.  The  first  stock  in  the  new  store 
was  made  partly  out  of  the  old  store;  the  goods  were  in 
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boxes  and  were  just  carried  to  the  other  store.  I  had  moved 
these  goods  there  in  May,  1904.  They  had  been  in  my  other 
store  and  had  not  been  there  but  just  a  little  bit.  They 
consisted  of  drygoods,  clothing,  hardware,  tin  hardware, 
groceries  and  shoes.  I  never  separated  those  l>ills.  There 
were  also  some  drugs — just  a  general  line.  No,  I  never 
kept  any  books  of  the  Erastus  store.  Just  a  memorandum. 
I  have  the  sale-books.  I  have  the  memorandum  of  the  books 
kept.  I  just  tore  the  leaves  out  of  the  book  and  have  them 
here  in  my  vest  pocket.     Here  are  the  credit  accounts." 

Plaintiff's  counsel  endeavored  to  supply  the  data  which 
would  furnish  an  approximate  estimate  of  the  amount  of 
goods  by  offering  as  exhibits  certain  invoices  of  goods  which 
plaintiff  had  sent  from  the  principal  store  to  the  store  at 
Erastus,  and  of  some  which  he  had  purchased  for  the  latter 
store  after  the  enterprise  was  under  way.  A  part  of  these 
invoices  were  burned  in  the  store,  but  other  and  much  the 
greater  part  had,  it  seems,  been  copied  onto  two  or  three 
leaves  of  the  ledger  of  the  home  store.  But  these  invoices 
and  the  entries  made  from  them  do  not  all  amount  to  an  in- 
ventory of  the  goods.  They  are  simply  a  general  statement 
of  the  aggregate  value  of  goods  sent  by  plaintiff  from  one 
store  to  the  other,  and  frequently  the  kind  of  goods  is  alto- 
gether omitted.  Thus,  the  amount  of  bills  of  goods  taken 
from  Feruhurst  store  to  Erastus  store: 

"No.  1.  Shoes $377.45 

No.  2.  Drygoods 259.86 

No.  3.  Mixed  bills 83.29 

No.  4.  Mixed  bills 6S.89" 

— etc.,  showing  five  others,  termed  mixed  bills.  Then  three 
"bills  for  suits";  then  bill  for  shoes,  aggregating  $1,342.34. 

12  In  Roberts  v.  Sun  Mut.  Ins.  Co.,  19  Tex.  Civ.  App.  338, 
48  S.  W.  559,  an  inventory  is  defined  to  be  "A  detailed  and 
ftemizcd  enumeration  of  the  articles  composing  the  stock 
with  the  value  of  each."  And  other  decisions  and  law  books 
generally  give  substantially  a  similar  definition:  Southern 
Ins.  Co.  v.  Knight,  111  Ga.*  622,  78  Am.  St.  Rep.  216,  36  S. 
E.  821,  52  L.  R.  A.  70;  Fire  Assn.  of  Philadelphia  v.  Cal- 
houn, 28  Tex.  Civ.  App.  409,  67  S.  W.  153 ;  Western  Assur 
Co.  V.  Kemendo,  94  Tex.  367,  60  S.  W.  661 ;  Black's  Law  Dic- 
tionary, 643. 

In  Kemendo 's  case  (97  Tox.  367.  60  S.  W.  661),  Brown.  J., 
delivering  the  opinion,  stated  the  object  and  purpose  ot"  in- 
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yentory  as  follows:  "The  object  of  having  an  inventory  madi 
was  not  to  ascertain  the  gross  value  of  the  property  in- 
sured, but  to  ascertain  the  different  articles  that  went  tc 
make  up  the  stock  in  order  that  the  insurance  company  mighj 
test  the  correctness  of  the  claim  in  two  respects:  (1) 
whether  the  articles  of  which  the  stock  was  composed  all  be- 
longed to  the  class  of  goods  covered  by  the  policies;  (2) 
,  whether  the  valuations  attached  to  the  different  items,  and 
which  went  to  make  up  the  total  sum  expressed,  was  rea- 
sonable."  Speaking  further  on  this  subject — and  the  com- 
ment is  appropriate  to  the  facts  before  us — the  judge  said: 
' '  If  the  assured  had  furnished  everything  from  which  the  in- 
formation contracted  for  could  be  with  reasonable  certainty 
ascertained,  th«i  the  question  of  substantial  compliance 
would  be  before  the  court ;  but  where  there  is  no  compliance 
whatever,  there  can  be  no  question  of  substantial  com- 
pliance."   And  so  it  is  here. 

There  has  never  been  any  inventory  taken  of  the  goods 
comprising  the  stock  of  this  Erastus  store,  the  one  covered 
by  the  policy.  There  is  not  now,  and  has  never  been,  any 
data  from  which  such  an  inventory  could  be  reasonably  ap- 
proximated. 

The  plaintiff  himself,  testifying  to  this  question,  very  cor- 
rectly and  properly  said:  **No,  I  do  not  know  how  much 
hardware,  groceries  and  shoes  I  had.  I  never  separated 
these  bills.  There  was  also  some  drugs — just  a  general 
line."  The  *^  court  was  right,  therefore,  in  holding  that 
on  the  evidence  of  plaintiff,  there  had  been  a  breach  of  the 
first  stipulation  in  the  iron-safe  clause. 

Plaintiff  then  takes  the  position  that  while  this  ruling 
would  prevent  a  recovery  for  the  loss  of  the  goods,  he  should 
.  still  be  allowed  to  recover  for  the  loss  of  the  storehouse,  in- 
asmuch as  the  policy  placed  a  definite  and  distinct  portion 
of  the  insurance  on  the  building.  But  we  cannot  so  inter- 
pret the  contract.  True,  the  amount  of  the  insurance  is  ap- 
portioned, a  definite  sum  being  specified  for  the  building  and 
another  for  the  goods.  It  is  also  true  that  the  stipulations 
of  the  iron-safe  clause  are  more  especially  addressed  to  the 
insurance  of  the  goods;  but  the  premium  on  the  policy  is 
entire ;  the  concluding  stipulation  is  to  the  effect  that  if  the 
insured  fails  to  produce  the  set  of  books  and  inventories  as 
required  by  the  contract,  the  policy  shall  become  null  and 
void  and  the  **  failure  shall  constitute  a  perpetual  bar  to  any 
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recovery  thereon."  And  furthermore,  the  goods  are  insured 
"while  they  are  contained  in  the  storehouse,  and  not  else- 
where"; thus  making  the  risk  on  the  goods  and  on  the  build- 
ing substantially  identical. 

According  to  the  evidence  the  goods  were  placed  in  a  small 
frame  structure  twenty-five  by  twenty -five,  feet,  not  worth 
over  three  hundred  dollars,  where  the  destruction  of  the 
one  would  almost  of  a  certainty  involve  the  destruction  of 
the  other ;  and  the  physical  hazard  of  the  risk  and  the  moral 
hazard,  as  affected  by  these  stipulations  in  question,  were 
one  and  the  same.  In  such  case,  we  are  clearly  of  the  opin- 
ion that  the  contract  is  not  divisible,  and  that  a  breach  of 
the  stipulation  will  go  to  the  entire  measure  of  the  obliga- 
tion. 

We  are  aware  that  there  is  much  conflict  among  the  deci- 
sions on  policies  of  this  character,  where  separate  amounts 
are  named  on  different  items  or  kinds  of  property,  and  the 
premium  is  one  and  entire.  Many  of  the  decisions  are  to  the 
^*  effect  that  whenever  the  premium  is  entire  and  un- 
divided, the  obligation  is  likewise  indivisible,  and  that  a 
breach  of  a  stipulation  when  it  so  provides  will  bar  any  and 
all  recovery  in  case  of  loss. 

This  was  so  held  in  the  well-considered  case  of  Southern 
Ins.  Co.  V.  Knight,  111  Ga.  622,  78  Am.  St.  Rep.  216,  36  S. 
E.  821,  52  L.  R.  A.  70,  and  in  which  many  authorities  are 
cited.  There  are  cases  to  the  contrary,  as  in  Miller  v.  Dela- 
ware Ins.  Co.,  14  Okla.  81,  75  Pac.  1121,  65  L.  R.  A.  173, 
cited  by  plaintiff's  counsel,  in  which  a  recovery  for  the  build- 
ing was  sustained,  notwithstanding  there  had  been  a  breach 
of  the  iron-safe  clause  established,  the  clause  being  ex- 
pressed in  the  exact  language  of  the  one  contained  in  this 
policy;  and  quite  a  number  of  cases  are  cited  as  support- 
ing authority. 

"Without  going  into  any  extended  review  of  these  different 
decisions,  we  are  of  opinion  that  the  great  weight  of  author- 
ity, as  well  as  the  better  reason,  establishes  the  positions  that 
when,  to  the  fact  that  the  premium  is  entire,  there  is  added 
the  fact  of  identity  of  risk,  the  obligation  is  single,  and  on 
breach  of  the  stipulation  all  recovery  is  barred. 

This  question  of  identity  of  risk  being  held  the  determina- 
tive factor  in  policies  of  this  kind,  where  the  amounts  are 
separate  and  the  premiums  entire,  is  very  well  treated  in  a 
note  to  Wright  v.  Fire  Ins.  Co.,  19  L.  R.  A.  211,  the  case 
Ara.  St.  Rep.,  Vol.  119—59 
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being  taken  from  12  Montana,  474,  31  Pae.  87,  where  a 
number  of  decisions  on  this  subject  are  considered  and  re- 
viewed. 

There  are  cases  in  our  own  court  where  this  identity  of 
risk  has  been  made  a  controlling  feature  in  the  decision: 
Cuthbertson  v.  North  Carolina  Ins.  Co.,  96  N.  C.  480,  2  S. 
E.  258;  Briggs  v.  North  Carolina  Ins.  Co.,  88  N.  C.  141. 
In  this  last  case  Ruffin,  J.,  for  the  court  said:  "But  it  is 
not  necessary  that  we  should  further  advert  to  them  or  at- 
tempt to  reconcile  them,  for  according  to  no  one  of  them  is 
there  a  doubt  but  that  in  a  case  like  ours,  in  which  the  prop- 
erty insured  consists  of  a  single  storehouse  ***  and  the  goods 
kept  therein,  a  breach  as  to  part  will  work  a  forfeiture  as 
to  the  whole.  In  such  case  it  is  impossible  to  introduce  any 
new  element  of  carelessness  by  lessening  the  interest  of  the 
owner  in  one  species  of  the  property,  so  as  to  increase  the 
risk  thereof,  without  at  the  same  time  adding  to  the  hazard 
of  the  other.  Every  risk  that  can  attend  the  one  must  at- 
tend the  other,  and  consequently  the  same  rule  must  ap- 
ply to  both." 

We  hold  that  on  the  entire  evidence  no  recovery  could  be 
had,  and  the  action  was  properly  dismissed. 

Affirmed. 


On  the  Construction  of  Iron-safe  Clauses  in  insurance  policies,  see  the 
recent  cases  of  Continental  Fire  Ins.  Co.  v.  Whitaker,  112  Tenn.  151, 
105  Am.  St.  Kep.  916j  Germania  Ins.  Co.  v.  Ashby,  112  Ky.  303,  99 
Am.  St,  Eep.  295;  Phoenix  Ins.  Co.  v.  Schwartz,  115  Ga.  113,  90  Am. 
St.  Eep.  98.  As  to  the  divisibility  of  such  clauses,  see  Mitchell  v. 
Mississippi  Home  Ins.  Co.,  72  Miss.  53,  48  Am.  St.  Rep.  535;  Southern 
Fire  Ins.  Co.  v.  Knight,  111  Ga.  622,  78  Am.  St.  Rep.  216.  The  en- 
tirety of  insurance  contracts  generally  is  discussed  in  Republic  County 
Mut.  Fire  Ins.  Co.  v.  Johnson,  69  Kan.  146,  105  Am.  St.  Rep.  157, 
and  cases  cited  in  the  cross-reference  note  thereto. 
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CLARK  V.  PATAPSCO  GUANO  COMPANY. 

[144  N.  C.  64,  56  S.  E.  858.] 

APPEAL  AND  EBBOB — Objection  to  the  Form  of  Presenting 
Issues. — The  trial  court  need  not  submit  issues  in  any  particular  form. 
If  they  are  framed  bo  as  to  present  the  material  matters  in  dispute 
and  to  enable  each  of  the  parties  to  have  the  full  benefit  of  his  con- 
tention before  the  jury  and  a  fair  chance  to  develop  his  case,  and  if, 
when  answered,  the  issues  are  sufficient  to  determine  the  rights  of  the 
parties  and  to  support  the  judgment,  the  requirement  of  the  statute 
as  presenting  the  issues  is  fully  met.     (p.  934.) 

APPEAL  AND  EBBOE.— A  party  is  not  entitled  to  have  an 
issue  presented  to  the  jury  respecting  matter  not  pleaded,     (p.  936.) 

EVIDENCE,  What  Sufleient  to  Show  Injury  from  Maintaining 
a  Dam. — If  there  is  testimony  showing  that,  before  the  erection  of  a 
cross-dam  complained  of,  the  waters  of  a  stream  were  accustomed  to 
pass  down  a  natural  depression  without  injuring  the  plaintifip's  land 
or  his  dam,  but  that  after  the  erection  of  such  cross-dam  the  plain- 
tiff's dam  was  broken  three  times  during  freshets  and  had  never  been 
broken  before,  this  is  sufficient  to  support  a  finding  that  the  plaintiff 
and  his  land  were  injured  by  such  cross-dam,  and  such  testimony  is 
therefore  competent  and  relevant,     (pp.  937,  938.) 

EVIDENCE  is  Competent,  Belevant  and  Admissible,  though  it 
may  not  be  such  as  of  itself  to  establish  a  fact,  if  it  is  such  that  the 
jury  may,  in  connection  with  it  and  other  facts  properly  alleged, 
make  a  finding  respecting  some  issue  material  to  the  cause,  (pp. 
938,  939.) 

WATEES,  Eight  of  One  Proprietor  to  Obstruct  to  the  Injury 
of  Another. — A  proprietor  cannot  legally  obstruct  what  is  known  as 
the  flood  channel  of  a  river  by- erecting  a  dam  across  it,  and  thereby 
forcing  the  water  back  upon  the  dam  of  another  riparian  proprietor 
to  his  injury,     (p.  939.) 

WATEES,  Obstruction  of  Flood  Channel  Adjacent  to. — Flood 
channels  must  be  considered  as  part  of  a  stream,  and  no  obstructions 
or  utructurcs  of  any  kind  can  be  placed  in  their  beds  which  will  have 
a  tendency  to  dam  the  waters  back  upon  another  riparian  proprietor, 
(p.  939.) 

WATEES. — Generally,  water  which  in  times  of  freshets  over- 
flows the  bank  of  a  stream  and  is  accustomed  to  flow  over  adjacent 
low  land  in  a  defined  stream  is  to  be  treated  as  a  watercourse  rather 
tlian  as  surface  water,  and  a  riparian  owner  is  not  allowed  to  stop 
the  flow  by  erecting  barriers  to  the  injury  of  another,     (p.  940.) 

WATEES,  Joinder  of  Causes  in  Producing  Injurious  Besult. — 
The  fact  that  other  causes  may  have  concurred  with  the  defendant's 
wrong  in  producing  an  injury  by  throwing  water  upon  plaintiff's  land 
does  not  relieve  the  defendant  from  liability,     (p.  942.) 

Daniel,  Travis  &  Kitchin,  for  the  plaintiff. 

Day,  Bell  &  Dunn,  Ay  cock  &  Daniels  and  Murray  Allen, 
for  the  defendant. 

^  WALKER,  J.  The  plaintiff  alleges  that  he  owns  and 
cultivates  a  tract  of  land  in  Halifax  county,  containing  about 
fourteen  hundred  acres,  and  lying  on  the  south  side  of  the 
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Roanoke  river,  and  the  defendant  owns  and  cultivates  a 
large  tract  of  land  which  lies  above  the  plaintiff's  and  be- 
tween it  and  the  said  river.  The  plaintiff  and  those  under 
whom  he  claims  have  for  many  years  maintained,  on  what 
is  now  his  farm,  a  dam  or  embankment,  which  is  parallel 
with  the  said  river  and  about  one-half  mile  therefrom,  for 
the  purpose  of  preventing  the  iBooding  of  the  plaintiff's  cul- 
tivated lands  by  the  waters  of  the  river  which  overflow  its 
banks  in  times  of  high  freshets.  There  is  a  large  bend  in 
said  river  just  opposite  the  farms  of  the  plaintiff  and  de- 
fendant, the  same  beginning  on  defendant's  farm,  extend- 
ing out  in  a  north  or  northeast  direction,  and  ending  just 
below  plaintiff's  farm.  Extending  across  said  bend,  from 
about  where  it  begins  on  defendant's  farm  to  where  it  ends 
below  plaintiff's  farm,  is  a  wide  natural  depression,  or  drain, 
ranging  in  width  from  about  three  ^^  hundred  yards  to  a 
mile,  which  is  the  natural  course,  or  drain,  for  a  large  por- 
tion of  the  waters  of  said  river  in  times  of  freshets  and 
floods.  Said  drain  runs  about  parallel  to  plaintiff's  dam, 
between  it  and  the  river;  and  not  only  affords  room  for  the 
spread  of  the  waters  of  the  river,  but  takes  the  overflow 
waters,  or  the  greater  part  thereof,  across  said  bend  and 
past  plaintiff's  farm,  very  much  more  rapidly  and  quickly 
than  the  same  could  be  taken  by  the  course  of  the  river. 
In  the  year  1897  the  defendant  wrongfully  and  unlawfully 
erected  a  cross  dam  from  a  point  on  Roanoke  river  about 
opposite  the  lower  part  of  plaintiff's  dam,  across  said  de- 
pression or  drain,  to  the  plaintiff's  dam  near  its  lower  end, 
extending  the  same  over  the  lands  of  one  W.  H.  Josey,  and 
for  a  short  distance  over  the  plaintiff's  land,  and  joining  it 
to  the  plaintiff's  dam  without  plaintiff's  consent.  Said 
cross-dam  runs  at  about  a  right  angle  to  plaintiff's  dam, 
and  was  made  higher  and  much  stronger  than  his  dam.  The 
defendant  has  ever  since  wrongfully  and  unlawfully  main- 
tained said  cross-dam. 

That  the  defendant  wrongfully  and  unlawfully  erected  a 
dam  or  embankment,  from  the  end  of  said  cross-dam  next 
to  the  river  up  and  along  said  river  to  a  point  some  distance 
above  plaintiff's  farm,  and  thence  across  to  the  high  land  of 
the  defendant's  farm,  the  latter  part  of  said  dam  being 
called  the  "upper  dam."  The  defendant  wrongfully  and 
unlawfully  maintained  said  dams  until  May  25,  1901. 

It  is  further  alleged  that  the  defendant  unlawfully  and 
wrongfully  obstructed  the  natural  flow  of  the  water  in  the 
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river,  and  caused  the  same  to  pond  and  collect  in  larger 
quantity  than  it  otherwise  would  have  done.  It  is  then  al- 
leged that  in  May,  1901,  there  was  a  large  freshet  in  the 
river,  and  the  defendant's  upper  dam,  by  reason  of  its  neg- 
ligent and  faulty  construction,  gave  way,  and  the  waters  of 
the  river  ®®  were  thrown  upon  the  plaintiff's  land  in  much 
greater  volume  and  with  much  greater  force  than  would 
have  been  the  case  if  the  said  dam  had  not  been  there,  and 
that  the  lower  or  cross-dam  stopped  the  flow  of  the  water  as 
it  rushed  down  the  said  natural  drain  or  depression  and 
caused  it  to  be  ponded  back  on  the  plaintiff's  land  and 
against  his  dam,  so  that  it  broke  and  the  water  escaped 
through  the  breach  thus  made  and  flooded  the  plaintiff's 
lands,  to  his  great  damage.  The  plaintiff  also  alleges  sepa- 
rately that  the  said  wrongful  acts  of  the  defendant  were 
negligently  done,  in  respect  not  only  to  the  manner  of  con- 
structing the  dams,  but  to  the  obstruction  of  the  natural 
flow  of  the  water. 

The  material  allegations  of  the  complaint  were  denied  by 
the  defendant,  which  pleaded  specially  that  it  had  acquired 
an  easement,  by  twenty  years'  adverse  user,  to  maintain  the 
lower  or  cross-dam  as  well  as  the  other  dams  described  in 
the  complaint,  and  that  it  owed  no  duty  to  the  plaintiff  con- 
cerning the  same  and  had  committed  no  wrong  to  him  by 
reason  of  the  alleged  acts  of  which  he  complains. 

In  order  to  show  that  the  plaintiff's  dam  was  broken  by 
the  ponding  of  water  back  upon  it,  and  that  this  was  caused 
by  the  cross-dam  of  the  defendant  obstructing  the  natural 
flow  of  the  water  from  the  river  down  the  natural  depression 
or  channel  and  through  the  defendant's  land,  the  plaintiff 
proposed  to  show  by  his  own  testimony  that  since  the  cross- 
dam  was  erected  his  dam  had  been  broken  several  times  at 
the  same  place.  The  defeildant  restored  it  each  time  it 
broke,  and  the  plaintiff  testified  that  when  restored  it  was 
not  as  good  a  dam  as  it  was  before  the  first  break.  It  was 
about  the  same  height,  though  not  as  thick.  This  evidence 
was  admitted  over  the  defendant's  objection.  The  plaintiff 
had  previously  testified  that  the  break  in  his  dam  was  about 
ten  feet  from  the  defendant's  cross-dam — right  at  the  junc- 
tion ^  of  the  two  dams.  The  witness  also  testified  that  if 
the  upper  dam  and  the  cross-dam  were  not  there,  the  natural 
course  of  the  overflow  water  during  freshets  would  be  down 
the  deep  depression  on  the  defendant's  land,  and  that  his 
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dam  had  not  broken  until  the  cross-dam  was  built,  the  latter 
being  higher  and  thicker  than  his  dam.  There  was  evidence 
tending  to  show  that  the  deep  depression  on  the  defendant's 
land  served  as  a  natural  drain  or  flood-channel  for  the  wa- 
ters of  the  river  in  times  of  freshets.  The  defendant's  proof 
tended  to  show  that  the  plaintiff's  dam  was  stronger  and 
better  when  it  was  restored  than  it  had  been  before.  The 
parties  introduced  testimony  which  tended  to  sustain  their 
respective  contentions. 

The  defendant  in  apt  time  requested  the  court  to  submit 
the  following  issues  to  the  jury:  '*1.  Did  the  defendant  by 
its  maintenance  of  its  river  dam  wrongfully  cause  any  injury 
to  the  plaintiff?  2.  Did  the  defendant  have  an  easement  to 
maintain  said  dam?  3.  Did  the  plaintiff  enter  into  an 
agreement  with  the  defendant  to  forego  any  right  to  recover 
damages  if  the  defendant  would  restore  plaintiff's  dam  to  the 
condition  in  which  it  was  before  the  injury?  4.  Did  the 
defendant  comply  with  said  agreement?  5.  What  damage, 
if  any,  has  plaintiff  sustained?"  The  court  refused  to  sub- 
mit the  issues,  and  defendant  excepted.  The  court  then 
submitted  three  issues,  which,  with  the  answers  thereto, 
were  as  follows:  "1.  Did  the  defendant  negligently  obstruct 
the  natural  flow  of  the  flood  waters  of  Roanoke  river  by  its 
dams,  and  cause  the  same  to  collect  and  be  thrown  against 
plaintiff's  dam  in  greater  volume  and  force  than  they  nat- 
urally would  have  been,  and  thereby  break  plaintiff's  dam 
and  flood  and  injure  his  farm,  as  alleged?  A.  No.  2. 
Did  defendant  by  its  dam  wrongfully  and  unlawfully  ob- 
struct the  natural  flow  of  the  flood  waters  of  Roanoke  river 
'^^  and  cause  the  same  to  collect  and  be  thrown  upon  plain- 
tiff's dam  in  greater  violence  and  force  than  they  otherwise 
would  have  been,  and  thereby  break  the  same  and  flood 
and  injure  plaintiff's  farm,  as  alleged?  A.  Yes.  3.  What 
damage,  if  any,  is  plaintiff  entitled  to  recover?     A.  $1,000." 

The  court  charged  the  jury  in  part  as  follows:  "The 
plaintiff  contends  that  outside  of  said  dam  and  between  it 
and  the  main  channel  of  the  river  there  is  a  natural  depres- 
sion or  drain  three  hundred  or  more  yards  wide,  which  is  a 
natural  flood  channel  of  Roanoke  river — that  is,  a  channel 
through  which  the  overflow  waters  of  the  river  naturally 
flow  whenever  the  waters  rise  sufficiently  high  to  overflow 
the  banks  of  the  main  channel  of  said  river — and  the  court 
^jharges  you,  if  you  lirid  this  to  be  true,  that  there  was  such 
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a  flood  channel  between  the  plaintiff's  dam  and  the  river, 
that  the  defendant  had  no  right  to  obstruct  said  channel 
with  his  dam  or  dams,  unless  the  defendant  has  shown  by  a 
preponderance  of  evidence  that  it  had  an  easement  or  pre- 
scriptive right  to  do  so."  "That  water  resulting  from  an 
overflow  in  districts  where  flood  waters  cover  great  tracts 
of  land  may  be  treated  as  surface  water,  and  the  land 
owner  incurs  no  liability  where  in  protecting  his  land  from 
such  overflow  he  throws  the  water  upon  an  adjoining  pro- 
prietor, except  when  he  diverts  or  obstructs  water  from  the 
flood  channel  of  such  stream,  for  the  flood  channel  of  a 
stream  is  as  much  a  natural  part  of  it  as  is  the  ordinary 
channel."  The  defendant  excepted  to  each  of  these  in- 
structions. 

The  other  facts  pertinent  to  the  exceptions  relied  on  in 
this  court  are  stated  in  the  opinion.  There  was  a  judg- 
ment upon  the  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

''*  There  are  only,  two  exceptions  discussed  in  the  appel- 
lant's brief,  and  those  not  mentioned  are  to  be  taken  as 
having  been  abandoned  under  rule  40  of  this  court:  140 
N.  C.  666.  While  we  are  not  required  to  consider  them, 
they  have  been  examined  and  found  to  be  without  merit. 

The  court  below  need  not  submit  issues  in  any  particular 
form.  If  they  are  framed  in  such  a  way  as  to  present  the 
material  matters  in  dispute,  and  so  as  to  enable  each  of  the 
parties  to  have  the  full  benefit  of  his  contention  before  the 
jury  and  a  fair  chance  to  develop  his  case,  and,  if  when 
answered,  the  issues  are  sufficient  to  determine  the  rights  of 
the  parties  and  to  support  the  judgment,  the  requirement 
of  the  statute  is  fully  met:  Hatcher  v.  Dabbs,  133  N.  C. 
239,  45  S.  E.  562;  Falkner  v.  Pilcher,  137  N.  C.  449,  49  S. 
E.  945;  Jackson  v.  American  Telephone  &  Tel.  Co.,  139  N. 
C.  347,  51  S.  E.  1015,  70  L.  R.  A.  738.  This  case  is  much 
like  the  one  last  cited  in  principle.  Here,  as  in  that  case, 
the  defendant,  by  proper  requests  for  instructions,  could 
have  had  the  benefit  of  all  the  defenses  which  are  covered 
by  the  issues  it  tendered,  and  indeed  the  charge  of  the 
court  presented  the  case  to  the  jury,  under  the  issues  sub- 
mitted, in  every  possible  aspect,  except  as  to  the  settle- 
ment with  the  plaintiff,  and  this  was  not  pleaded.  That 
matter  was,  therefore,  not  properly  before  the  court,  as  it 
was  not  made  an  issuable  fact  by  the  pleadings.     The  ques- 
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tion  of  easement  was  submitted  to  the  jury  under  the  sec- 
ond issue  with  full  and  correct  instructions  as  to  what 
would  constitute  an  easement  and  with  proper  reference  to 
the  evidence  relating  thereto.  The  jury  were  directed  to 
answer  the  second  issue  "No"  if  they  found  that  no  ease- 
ment to  maintain  the  dam  existed.  They  answered  the  is- 
sue "Yes,"  thereby  finding  that  there  was  no  easement. 
We  do  not  think  the  defendant  was  in  any  sense  prejudiced 
by  this  action  of  the  court:  Cowles  v.  Lovin,  135  N.  C.  488, 
47  S.  E.  610 ;  Deaver  v.  Deaver,  137  N.  C.  240,  49  S.  E.  113. 
If  "^^  the  defendant  succeeded  in  showing  that  the  easement 
existed  at  any  time,  there  was  evidence  of  nonuser  for  as 
much  as  twenty  years  (Crump  v.  Mims,  64  N.  C.  767),  and 
whether  there  had  in  fact  been  such  disuse  was  a  question 
for  the  jury.  They  gave  their  verdict  on  this  point  against 
the  defendant.  This  disposes  of  the  questions  of  easement 
and  settlement.  The  question  raised  by  the  defendant's 
first  issue  was  certainly  embraced  by  the  second  issue  sub- 
mitted by  the  court.  Indeed,  the  latter  more  clearly  and 
definitely  presented  the  precise  matter  in  controversy,  and 
was  therefore  the  more  preferable  of  the  two,  as  will  here- 
after appear. 

The  two  questions  reserved,  under  the  rule,  in  the  defend- 
ant's brief,  and  to  which  the  argument  before  us  was  mainly 
addressed,  relate,  first,  to  the  competency  of  the  plaintiff's 
testimony  as  to  the  several  breaks  in  his  dam  after  the  de- 
fendant's cross-dam  was  constructed,  and,  second,  to  the 
liability  of  the  defendant  for  having  obstructed  the  flood 
channel  of  the  river  on  his  own  land  by  his  cross-dam  and 
thereby  diverting  the  water  to  the  plaintiff's  dam  and  caus- 
ing the  same  to  break  and  his  lands  to  be  flooded. 

As  to  the  relevancy  of  the  evidence  admitted  by  the  court, 
the  ruling,  we  think,  was  free  from  error.  The  plaintiff 
testified  that  before  the  cross-dam  was  erected  the  overflow 
or  flood  water  of  the  river  was  accustomed  to  pass  down  the 
depression  at  the  foot  of  his  dam  without  doing  any  injury 
thereto,  and  that  his  dam  was  broken  by  the  ponding  of  the 
water  back  against  it,  which  was  caused  by  the  obstruction 
of  the  defendant's  cro.ss-dam  to  its  natural  flow.  He  fur- 
ther stated  that  his  dam  had  never  been  broken  by  the  water 
before  the  erection  of  the  cross-dam,  but  that  after  its  erec- 
tion, it  had  broken  three  times  during  freshets,  on  account 
of  the  ponding  of  the  water.     There  was  no  objection  when 
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'''  he  testified  to  the  first  break  in  his  dam  in  ^lay,  1901. 
We  do  not  see  why  the  evidence  as  to  all  the  breaks  was  not 
relevant  to  the  issue.  If  the  dam  had  not  been  injured  be- 
fore the  cross-dam  was  erected  and  the  water  was  ponded 
back,  and  the  plaintiff's  dam  was  broken  several  times  after 
it  was  erected,  this  would  seem  to  indicate  a  causal  connec- 
tion between  the  erection  of  the  dam  and  the  injury  which 
followed.  There  was  the  positive  evidence  of  the  plaintiff 
as  to  the  cause  of  the  first  break  in  the  dam,  namely,  the 
freshet  and  the  cross-dam;  and,  if  necessary,  this  should  be 
considered  in  passing  upon  the  testimony  to  which  objection 
was  taken.  If  by  relevancy  is  meant  the  logical  relation 
between  the  proposed  evidence  and  the  fact  to  be  estab- 
lished, the  testimony  was  admissible  when  tested  by  this 
definition.  It  is  not  a  case  where  conditions  are  required 
to  be  the  same,  or  at  least  similar,  as  where  a  comparison 
between  two  things  is  made  to  ascertain  if  they  have  the 
capacity  to  produce  the  same  effect,  as  in  Rice  v.  Rail- 
road Co.,  130  N.  C.  375,  and  Bullock  v.  Lake  Drummond 
Canal  &  W.  Co.,  132  N.  C.  179,  43  S.  E.  593;  nor  is  the 
question  like  that  raised  in  Warren  v.  Makley,  85  N.  C.  12, 
and  Bruner  v.  Threadgill,  88  N.  C.  361,  where  it  was  at- 
tempted to  show  the  value  of  one  tract  of  land  by  compar- 
ing it  with  that  of  an  adjoining  tract.  Our  case  is  more 
like  that  of  Johnson  v.  Atlantic  C.  L.  R.  R.  Co.,  140  N.  C. 
581,  53  S.  E.  362,  and  the  class  of  cases  to  which  it  be- 
longs, in  each  of  which  the  plaintiff,  in  order  to  show  that 
sparks  from  a  certain  engine  had  set  his  property  afire,  was 
permitted  to  show  that  the  engine  had  emitted  sparks 
shortly  before  or  after  the  fire:  Knott  v.  Cape  Fear  etc. 
R.  R.  Co.,  142  N.  C.  238,  55  S.  E.  150.  In  Aycock  v.  Raleigh 
etc.  R.  R.  Co.,  89  N.  C.  321,  the  fact  that  a  train  had  just 
passed  was  held  to  be  presumptive  evidence  that  it  had 
caused  the  fire,  which  was  discovered  near  its  track.  Un- 
der the  circumstances  of  this  case  there  was  an  open  and 
visible  connection  between  '^^  the  obstruction  of  the  water 
by  the  cross-dam  and  the  subsequent  breaking  of  the  plain- 
tiff's dam.  The  law  does  not  require  a  necessary  connec- 
tion, which  would  practically  exclude  all  presumptive  evi- 
dence, but  such  as  is  reasonable,  and  not  latent  and  con- 
jectural: Bottoms  V.  Kent,  48  N.  C  154;  Johnson  v.  Atlantic 
-C.  L.  R.  R.  Co.,  140  N.  C.  581,  53  S.  E.  362.  The  evidence 
■which  was  admitted  fulfills  that  requirement.     We  do  not 
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hold  that  this  evidence  is  sufficient  of  itself  to  establish  the 
fact  of  injury  to  the  plaintiff's  dam,  but  that  the  breaking 
of  his  dam  three  times,  under  all  the  circumstances  to  which 
he  testifies,  is  fit  to  be  considered  by  the  jury,  in  connec- 
tion with  the  other  facts,  upon  the  question  as  to  whether 
defendant's  dam  caused  the  alleged  injury.  It  is  more 
than  conjectural  evidence. 

This  brings  us  to  the  consideration  of  the  principal  ques- 
tion in  the  case:  Could  the  defendant  legally  obstruct  what 
is  known  as  the  flood  channel  of  the  river  by  erecting  a  dam 
across  it  and  thereby  force  the  water  back  upon  the  plain- 
tiff's dam  to  his  injury,  as  already  described?  We  think  it 
is  thoroughly  well  settled  that  it  cannot,  but  is  liable  for  the 
damages  which  resulted  proximately  from  its  wrongful  act. 
''Every  stream  flowing  through  a  country  subject  to  a 
changeable  climate  must  have  periods  of  high  and  low  water. 
And  it  must  have  not  only  its  ordinary  channel,  which  car- 
ries the  water  at  ordinary  times,  but  it  must  have,  also,  its 
flood  channel,  to  accommodate  the  water  when  additional 
quantities  find  their  way  into  the  stream.  The  flood  channel 
of  the  stream  is  as  much  a  natural  part  of  it  as  the  ordinary 
channel.  It  is  provided  by  nature  and  it  is  necessary  to 
the  safe  discharge  of  the  (increased)  volume  of  water.  With 
this  flood  channel  no  one  is  permitted  to  interfere  to  the  in- 
jury of  other  riparian  owners":  3  Farnham  on  Waters, 
sees.  879,  880.  It  is  further  said  by  the  same  author  that 
"^^  the  courts  are  very  nearly  agreed  that  the  flood  channel 
must  be  considered  as  a  part  of  the  stream,  and  no  structures 
or  obstruction  of  any  kind  can  be  placed  in  its  bed  which 
will  have  a  tendency  to  dam  the  waters  back  upon  the  prop- 
erty of  another  riparian  proprietor.  The  depression  or 
drain  which  is  mentioned  in  the  evidence  is  a  high-water 
channel  of  the  kind  described.  It  is  auxiliary  to  the  main 
channel,  relieving  it  when  the  water  is  high  and  the  swollen 
stream  overflows  its  banks,  the  low  places  on  the  river  act- 
ing as  natural  safety  valves  in  times  of  freshets.  These  de- 
pressions or  channels  being  provided  by  nature  for  the  safe 
discharge  of  the  large  volume  of  water  when  the  bed  of  the 
stream  becomes  incapable  of  retaining  it,  the  course  which 
the  flood  water  is  in  the  habit  of  taking  through  them  can- 
not be  changed  or  obstructed  to  the  injury  of  adjoining  pri- 
vate land  owners:  Farnham  on  Waters,  sec.  880.  The  wrong 
-committed  in  blocking  such  a  channel  is  of  the  same  charac- 
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ter  as  that  of  one  who  closes  a  natural  drainway  on  his  own 
land,  and  thereby  causes  the  land  of  an  upper  proprietor  to 
be  flooded  by  the  backwater. 

The  principle  governing  this  case  has  frequently  been 
recognized  and  applied  by  this  court.  In  Overton  v.  Saw- 
yer, 46  N.  C.  308,  62  Am.  Dec.  170,  it  was  held  that  without 
reference  to  the  plaintiff's  acquisition  of  an  easement  by 
presumption,  the  defendant  had  a  right  to  have  the  water 
allowed  to  pass  off  his  land  through  a  natural  drain,  and 
when  the  plaintiff,  by  means  of  an  embankment  across  the 
drain,  obstructed  the  flow  of  the  water  and  thus  interfered 
with  the  rights  of  the  defendant,  the  latter  had  a  cause  of 
action  against  him  for  the  resulting  injury  to  his  property. 
So  in  Pugh  V.  Wheeler,  19  N.  C.  50,  the  court  decided  that 
ponding  water  back  upon  another's  land  by  any  act  which 
impedes  its  natural  flow  is  a  clear  and  direct  invasion  of 
the  proprietary  interest  '^^  in  the  land  itself  and  is  an  action- 
able wrong,  unless  protected  by  a  grant  of  the  right  so  to 
do  or  by  an  easement  in  some  other  way  acquired.  It  was 
asserted  in  Porter  v.  Durham,  74  N.  C  767,  as  being  an 
elementary  principle,  which  is  founded  on  reason  and  equity, 
and  common  both  to  the  civil  and  common  law,  that  the 
owner  of  land  cannot  raise  any  barrier  or  dike,  even  for  the 
better  enjoyment  of  his  own  property,  so  as  to  obstruct  the 
natural  drainage  of  another's  land  and  thus  intercept  and 
throw  back  the  water  upon  it.  ' '  An  owner  may  not  use  his 
property  absolutely  as  he  pleases.  His  dominion  is  lim- 
ited by  the  maxim,  'Sic  utere  tuo  ut  alienum  non  laedas. '  " 
Numerous  cases  to  the  same  effect  may  be  cited:  Shaw  v. 
Etheridge,  48  N.  C.  300 ;  Hair  v.  Downing,  96  N.  C.  172,  2 
S.  E.  520;  Wilhelm  v.  Burleyson,  106  N.  C.  381,  11  S.  E.  590; 
Staton  V.  Norfolk  R.  R.  Co.,  Ill  N.  C.  278,  16  S  E.  181,  17 
L.  R.  A.  838 ;  Rice  v.  Norfolk  &  C.  R.  R.  Co.,  130  N.  C.  375, 
41  S.  E.  1031 ;  Mizell  v.  McGowan,  125  N.  C.  439,  34  S.  E. 
538. 

The  principle,  in  its  application  to  flood  waters,  is  clearly 
stated  in  Jones  on  Easements,  section  729,  where  it  is  said 
generally  that  water,  which  in  times  of  freshet  overflows  the 
bank  of  a  stream  and  is  accustomed  to  flow  over  adjacent 
lowlands  in  a  defined  stream,  is  to  be  treated  as  a  water- 
course, rather  than  as  surface  water,  and  a  riparian  owner 
is  not  allowed  to  stop  the  flow  by  erecting  barriers  to  the 
injury  of  another:  See,  also,  13  Am.  &  Eng.  Ency.  of  Law, 
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2d  ed.,  687 ;  Jones  v.  Seaboard  Air  Line  R.  R.  Co.,  67  S.  C. 
181,  45  S.  E.  188.  In  discussing  a  somewhat  similar  ques- 
tion in  Staton  v.  Norfolk  &  C.  R.  R.  Co.,  109  N.  C.  337,  13 
S.  E.  933,  the  court,  by  Merrimon,  C.  J.,  said:  "A  party- 
must  suVmit  to  the  natural  disadvantages  and  inconveniences 
incident  to  his  land,  unless  he  can  in  some  lawful  way  avoid 
and  rid  himself  of  them.  But  he  has  no  right,  as  a  general 
rule,  to  rid  himself  of  then*  by  shifting  them  by  artificial 
means  to  the  land  of  another,  when  naturally  and  in  the 
order  of  things  they  would  not  go  upon  such  land  or  affect 
it  adversely."  To  "  the  same  purport  is  the  language  of 
the  court  in  Mizell  v.  McGowan,  120  N.  C.  134,  26  S.  E.  783: 
"The  surface  of  the  earth  is  naturally  uneven,  with  inequal- 
ity of  elevation.  The  upper  and  lower  holdings  are  taken 
with  a  knowledge  of  these  natural  conditions  and  the  priv- 
ilege or  easement  of  the  upper  tenant  to  carry  off  the  sur- 
face water  in  its  natural  course  under  reasonable  limita- 
tions, and  the  subserviency  of  the  lower  tenant  to  this  ease- 
ment, are  the  natural  incidents  to  the  ownership  of  the  soil. 
The  lower  surface  is  doomed  by  nature  to  bear  the  servi- 
tude to  the  superior,  and  must  receive  the  water  that  falls 
from  the  latter.  The  servient  tenant  cannot  complain  of 
this,  because  aqua  currit  et  debet  currere  ut  solebat."  If 
a  riparian  owner  can  raise  the  banks  of  a  stream  so  as  to 
confine  the  flood  water  and  prevent  its  overflowing  his 
land,  without  occasioning  any  injury  to  the  property  of 
others,  he  may  do  so,  but  he  must  suffef  the  consequences 
of  any  failure  in  the  attempt :  Jones  on  Easements,  sec.  729. 
He  cannot  set  up  a  barrier  to  the  flow  of  the  water  in  its 
natural  or  accustomed  channel  if  it  will  result  in  injury 
to  his  neighbors.  This  court  has  said  in  Staton  v.  Norfolk 
&  C.  R.  R.  Co.,  Ill  N.  C.  278,  16  S.  E.  181,  17  L.  R.  A.  838, 
that,  in  adapting  his  property  to  any  use,  the  land  owner 
is  subject  to  the  law  of  adjoining  proprietors  and  to  the 
maxim,  "Sic  utere  tuo  ut  alienum  non  laedas. "  If  in  such 
adaptation  the  adjacent  owner's  rights  of  property  are  vio- 
lated, he  is  entitled  to  compensation,  not  so  much  on  the 
ground  of  a  want  of  skill  or  diligence  in  constructing  the 
work  of  improvement,  as  for  the  reason  that  by  injuring 
his  neighbor's  land  he  has  to  that  extent  invaded  his  right 
of  property.  It  is  the  wrong  done,  and  not  the  manner  of 
doing  it,  that  primarily  determines  the  liability.  Applying 
these  principles  to  the  facts  of  tliis  case,  we  find  that  the 
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court  fully  and  correctly  instructed  the  jury  as  to  the  lia- 
bility of  the  defendant  for  obstructing  '"*  the  flood  channel 
of  the  river  and  ponding  the  water  back  upon  the  plain- 
tiff's lands,  leaving  it  to  them  to  find  the  facts  upon  which 
such  liability  depended.  He  also  charged  the  jury  upon 
the  question  of  surface  water  as  favorably  to  the  defendant 
as  the  law  permitted.  The  jury  found  that  there  was  a  flood 
channel  which  had  been  wrongfully  obstructed  to  the  plain- 
tiff's damage,  and  this  finding  was  made  under  instructions 
of  the  court  based  upon  evidence  and  free  from  any  error  we 
have  been  able  to  discover. 

The  fact  that  other  causes  may  have  concurred  with  the 
defendant's  wrong  in  producing  the  injury  does  not  relieve 
it  of  liability;  for  tort-feasors  contributing  to  the  same 
injury  are  jointly  and  severally  liable:  Dillon  v.  Raleigh,  124 
N.  C.  184,  32  S.  E.  548.  "When  the  injury  proceeds  from 
two  causes  operating  together,  the  party  putting  in  motion 
one  of  them  is  liable  the  same  as  though  it  was  the  sole 
cause.  This  is  one  form  of  a  universal  principle  in  the  law, 
that  he  who  contributes  to  a  wrong,  either  civil  or  criminal, 
is  answerable  as  doer.  And  it  is  immaterial  to  this  prop- 
osition whether  that  to  which  he  contributes  is  the  viola- 
tion of  a  responsible  person,  or  of  an  irresponsible  one,  or 
whether  it  is  a  mere  inanimate  force,  or  a  force  in  nature,  or 
a  disease":  Bishop  on  Noncontract  Law,  1889,  sec.  39;  Bar- 
row on  Negligence,  25;  Cooley  on  Torts,  3d  ed.,  p.  1471; 
Slater  v.  JMersereau,  64  N.  Y.  138. 

The  other  exceptions,  which  are  not  mentioned  in  the  brief 
of  the  defendant's  counsel,  disclose  no  reversible  error,  as 
we  have  stated,  and  require  no  special  comment. 

No  error. 

Clark,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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The  Bight  of  One  Land  Owner  to  Accelerate  or  Diminish  the  Flow 
of  Water  to  or  from  the  lands  of  another  is  the  subject  of  a  note  to 
Mizell  V.  McGowan,  85  Am.  St.  Kep.  707.  A  lower  riparian  owner 
has  no  right  to  maintain  a  dam  which  will  back  water  upon  an  upper 
riparian  proprietor's  land  in  time  of  freshets  or  prevent  its  flowing 
therefrom  to  his  injury,  though  at  ordinary  stages  of  water  the  dam 
occasions  no  injury:  Allen  v.  Thornapple  Elec.  Co.,  144  Mich.  370, 
115  Am.  St.  Eep.  453.  But  it  has  been  affirmed  that  a  riparian  owner 
who  constructs  a  dam  so  as  to  hold  water  coming  down  in  usual  and 
customary  freshets  is  not  liable  to  a  lower  proprietor  for  injury  re- 
sulting from  the  failure  of  the  dam  to  hold  the  water  in  time  of 
extraordinary  flood:  Alabama  etc.  Coal  Co.  v.  Turner,  145  Ala.  639, 
117  Am.  St.  Eep.  61. 
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DEAL  V.  SEXTON. 

[144  N.  C.  157,  56  S.  E.  691.] 

CHILD  EN  VENTRE  SA  MERE,  IiUieritance  of.— Upon  the 
death  of  a  father,  the  inheritance  vests  immediately  in  his  child  en 
ventre  sa  mere  as  well  as  in  his  children  already  born.     (p.  943.) 

A  CHILD  EN  VENTRE  SA  MERE,  for  all  the  Beneficial  Pur- 
poses of  Heirship,  is  considered  as  absolutely  born.     (p.  944.) 

PARTITION — Judgment,  Effect  of  as  Against  Child  En  Ventre 
Sa  Mere. — An  unborn  child  not  having  been  made  a  party,  his  rights 
are  not  cut  oflF  by  a  decree  in  partition  to  which  his  mother  and  sisters 
are  the  only  parties  and  a  sale  thereunder,  even  in  favor  of  an  in- 
Docent  purchaser,     (p.  946.) 

Action  to  recover  an  interest  in  real  property.  Judgment 
for  the  plaintiff,  and  the  defendant  appealed. 

Ward  &  Grimes,  for  the  plaintiff. 

H.  W.  Stubbs,  for  the  defendant. 

*'*''  BROWN,  J.  It  appears  from  the  case  agreed  that 
F.  B.  "Wilson  died  intestate  in  1881,  seised  in  fee  of  the  land 
in  controversy.  At  the  time  of  his  death  his  wife  was 
enceinte,  and  within  four  months  thereafter,  on  December  22, 
1881,  the  plaintiff,  Frances,  was  born.  On  October  22, 
1881,  two_  months  before  plaintiff  was  born,  the  widow, 
Deborah,  and  two  daughters,  Carrie  L.  and  Maude  L.  Wilson 
(the  only  children  then  born),  filed  petition  for  partition 
and  procured  the  lands  of  the  intestate  to  be  sold  and  the 
proceeds  divided  between  them.  W.  E.  Sexton  became  the 
purchaser,  ^^^  who  conveyed  to  defendant  for  full  value. 
The  plaintiff  was  not  made  party  to  the  proceedings  by  ap- 
pointment of  a  guardian  ad  litem  or  otherwise,  either  before 
or  after  her  birth,  and  has  received  no  part  of  the  proceeds 
of  sale.  She  now  seeks  to  recover  her  portion  of  the  in- 
heritance. 

The  question  presented  upon  this  appeal  is  important  and 
perplexing  because  of  the  fact  that  the  defendant  is  a  pur- 
chaser for  value,  and  because  of  the  great  difficulty  in  pur- 
chasers at  such  judicial  sales  protecting  themselves,  having 
no  knowledge  of  the  existence  of  an  unborn  child  in  its 
mother's  womb.  If  we  hold,  as  we  must,  that  the  inherit- 
ance vested  immediately  in  the  plaintiff  while  en  ventre  sa 
mere,  upon  the  death  of  the  father,  the  conclusion  must  fol- 
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low  that  such  inheritance  ought  not  to  be  devested  and  the 
child's  estate  destroyed  by  judicial  proceedings  to  which 
it  was  in  no  form  or  manner  a  party,  and  for  which  not 
even  a  guardian  ad  litem  was  appointed.  It  may  be  that 
our  civil  procedure  is  defective  in  not  providing  for  such 
contingencies,  but  that  is  no  reason  why  the  vested  estate  of 
the  unborn  child  in  esse  should  be  taken  from  it.  The  gen- 
eral rule  in  this  country  and  the  acknowledged  rule  of  the 
English  law  is  that  posthumous  children  inherit  in  all  cases 
in  like  manner  as  if  they  were  born  in  the  lifetime  of  the 
intestate  and  had  survived  him,  and  for  all  the  beneficial 
purposes  of  heirship  a  child  en  ventre  sa  mere  is  considered 
absolutely  born.  This  has  been  the  recognized  law  of  this 
state  since  Hill  v.  Moore,  5  N.  C.  233,  decided  in  1809,  down 
to  Campbell  v.  Everhard,  139  N.  C.  503,  52  S.  E.  201,  decided 
in  1905.  It  is  also  recognized  generally  by  the  text-writers 
and  judicial  decisions  in  other  states.  4  Kent's  Commentaries, 
13th  ed.,  p.  413;  3  Washburn  on  Real  Property,  5th  ed., 
p.  16 ;  Tiedeman  on  Real  Property,  sec.  673 ;  14  Cyc.  39,  where 
the  decisions  are  collected. 

159  Tjjg  statute  law  of  this  state  treats  the  unborn  child 
in  its  mother's  womb  with  the  same  consideration  as  if  born. 
By  the  7th  Canon  of  Descent,  Revisal,  page  1556,  a  child 
born  within  ten  lunar  months  after  the  death  of  the  ancestor 
inherits  equally  with  the  other  children.  By  section  1582, 
an  infant  unborn,  but  in  esse,  is  rendered  capable  of  taking, 
by  deed  or  other  writing,  any  estate  whatever  in  the  same 
manner  as  if  he  were  born :  Campbell  v.  Everhard,  139  N.  C. 
503,  52  S.  E.  201.  From  most  remote  times  the  common 
law  of  England  regarded  such  child  as  capable  of  inheriting 
direct  from  the  ancestor  as  much  so  as  if  born :  Doe  v.  Lan- 
cashire, 5  Term  Rep.  49 ;  Thelluson  v.  Woodford,  4  Ves.  Jr. 
227;  Harper  v.  Marshal,  43  Am.  Dec.  474,  where  all  the 
cases  are  collected. 

The  old  writ  of  de  ventre  inspiciendo  was  devised  by  the 
courts  for  the  purpose  of  examining  the  widow,  and  was 
granted  in  a  case  where  a  widow,  whose  husband  had  lands 
in  fee,  marries  again  soon  after  his  death  and  declares  her- 
self pregnant  by  her  first  husband,  and  under  that  pretext 
withholds  the  land  from  the  next  heir.  Such  writ  com- 
manded the  sheriff  or  sergeant  to  summon  a  jury  of  twelve 
men  and  as  many  women,  by  whom  the  female  is  to  be  exam- 
ined "tractari  per  ubera  et  ventrem":  1  Blackstone's  Com- 
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mentaries,  456;  21  Vin.  Abr.,  p.  548.  Of  course,  no  such 
unseemly  proceeding  would  be  tolerated  in  this  age ;  but  the 
General  Assembly  could  easily  protect  the  unborn  child  as 
well  as  the  innocent  purchaser  by  prohibiting  the  sale  of  land 
for  partition  until  twelve  months  after  the  intestate's  death. 

The  question  as  to  the  status  of  the  purchaser  was  consid- 
ered by  the  supreme  court  of  Kentucky  in  the  case  of  Massie 
V.  Hiatt's  Admr.,  82  Ky.  314,  in  which  it  is  held:  1.  A  child 
born  within  ten  months  of  the  death  of  the  intestate  is  en- 
titled to  a  share  in  his  estate,  as  if  born  and  in  being  at  the 
time  of  intestate's  death.  2.  The  court  had  ^^^  jurisdic- 
tion to  sell  the  land  on  the  petition  of  the  guardian  of  the 
two  other  children ;  but  the  sale  affected  only  their  rights. 
The  right  of  the  unborn  child  could  not  in  any^vise  be 
affected.  3.  Having  an  interest  in  the  land,  she  could  not 
be  deprived  of  it  by  any  proceeding  to  which  she  was  not 
a  party,  and  may  recover  such  interest  from  a  remote  vendee 
of  the  purchaser  at  the  judicial  sale. 

The  supreme  court  of  Illinois  reaches  the  same  conclusion, 
and  says  that  a  person  must  have  an  opportunity  of  being 
heard  before  a  court  can  deprive  him  of  his  rights,  and  that 
an  unborn  child,  not  having  been  made  a  party,  can  recover 
from  those  claiming  his  title,  as  his  rights  are  not  cut  off 
by  the  decree:  Botsford  v.  O'Connor,  57  111.  72. 

The  case  of  Giles  v.  Solomon,  in  New  York,  10  Abb.  Pr.. 
N.  S.,  97,  note,  is  very  much  in  point.  In  that  case  a  bill  to 
foreclose  a  mortgage  executed  by  the  deceased  father  was 
filed  in  January  1841.  A  daughter  was  born  to  his  widow 
in  April,  1841,  two  days  after  foreclosure  decree  was  en- 
tered. The  daughter,  not  being  a  party  to  the  foreclosure 
proceedings,  brought  her  action  in  1866  to  redeem.  The 
court  held  she  was  not  barred  by  the  decree  of  1841,  and 
permitted  her  to  redeem  her  one-seventh  by  paying  one- 
seventh  of  the  mortgage  and  interest,  and  charged  the  pur- 
chaser with  back  rents. 

In  South  Carolina  at  one  time  the  courts  declined  to  pro- 
ceed with  a  suit  to  partition  the  property  of  the  ancestor 
until  twelve  months  after  his  death,  so  as  to  avoid  the  possi- 
bility of  entering  judgment  which  might  conflict  with  the 
rights  of  an  unborn  child.  As  there  was  no  statute  on  the 
subject,  the  courts  of  South  Carolina  discontinued  this  prac- 
tice for  some  reason,  and  then  held  that  a  child  en  ventre 
Am.  St.  Rep.,  Vol.  119—60 
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sa  mere  must  be  regarded  as  a  person  in  being  who  coul(: 
not  be  bound  *°*  by  a  judgment  in  partition  to  which  he| 
was  not  a  party :  Pearson  v.  Carlton,  18  S.  C.  47. 

It  is  true  that  Judge  Freeman,  in  his  elaborate  note  to 
Carter  v.  White,  101  Am.  St.  Rep.  869,  870,  repudiates  this 
doctrine  and  says:  "It  is  believed,  however,  that  the  rule 
cannot  prevail,  and  that  such  a  child  must  be  regarded  as 
not  in  being  for  the  purpose  of  the  suit  and  as  being  repre- 
sented by  the  parties  before  the  court,"  etc.  The  authority 
cited  by  the  learned  annotator  is  the  opinion  of  the  supreme 
court  of  the  United  States  in  Ejiotts  v.  Stearns,  91  U.  S. 
638,  23  L.  ed.  252,  which  seems  to  sustain  him.  The  fallacy 
in  the  position  seems  to  us  to  be  in  supposing  that  the  living 
children  can  represent  the  unborn  child.  It  is  not  a  case 
of  class  representation.  The  interests  are  conflicting  and  not 
mutual.  It  is  to  the  interest  of  the  living  heirs  to  make  the 
division  as  short  as  possible,  and  therefore  to  keep  out  the 
heir  who  has  not  yet  made  his  appearance.  The  cases  of 
Ex  parte  Dodd,  62  N.  C.  97,  and  many  similar  cases  to 
Springs  v.  Scott,  132  N.  C.  548,  44  S.  E.  116,  have  no  appli- 
cation here,  as  the  object  of  a  partition  proceeding  is  to 
dissever  the  interests  of  the  parties,  and  there  is  no  class 
representation  about  it.  The  tenant  in  common  who  is  not 
made  a  party  personally  or  by  guardian  ad  litem,  or  in  some 
legal  way,  is  not  bound  by  it. 

In  the  forcible  language  of  counsel  for  plaintiff  in  their 
brief:  "If  the  court  could  take  what  the  law  said  was  hers, 
and  sell  and  convey  to  another  without  her  even  having 
knowled?"^  of  it,  or  representation,  our  boasted  'process  of 
law'  doctrine  is  iridescent — a  constitutional  hallucination." 

Affirmed. 
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L    Bestricted  Use  of  the  Terms  in  This  Note. 

A  child  en  ventre  sa  mere  is,  of  course,  one  in  its  mother's  womb; 
one  which,  having  been  conceived,  is  not  yet  born.  For  the  purposes 
of  this  note,  however,  the  expression  will  be  employed  in  a  more 
restricted  sense,  and  applied  only  to  such  children  as  are  finally 
born  alive  and  after  such  period  of  foetal  existence  that  they  might 
reasonably  be  expected  to  live.  "Whatever  general  declarations  may 
be  found  in  the  decisions  or  text-books  to  the  effect  that  a  child 
en  ventre  sa  mere  must,  for  all  purposes  beneficial  to  it,  be  con- 
sidered as  if  born,  must  be  accepted  with  the  qualification  that  it 
shall  subsequently  be  born.  For  the  purposes  of  civil  proceedings 
and  civil  rights  a  child  must,  after  it  is  born,  be  regarded  as  living 
from  the  date  of  its  conception:  Hall  v.  Hancock,  15  Pick.  255. 
26  Am.  Dec.  598;  Harper  v.  Archer,  4  Smedes  &  M.  99,  43  Am.  Dec. 
472;  Marsellis  v.  Thalhimer,  2  Paige  Ch.  35,  21  Am.  Dec.  66;  though 
neither  the  law  nor  science  has  any  absolute  test  to  determine  when 
that  date  is.  By  the  civil  law  it  is  clear  that  children  born  dead 
or  in  such  an  early  stage  of  pregnancy  as  to  be  incapable  of  living, 
although  not  actually  dead  at  the  time  of  birth,  were  considered 
as  never  born  or  conceived,  and  children  bom  within  the  first  six 
months  after  conception  were  deemed  incapable  of  living,  and  there- 
fore, though  born  alive,  were  not  treated  as  having  lived  unless  thev 
survived  so  long  as  to  rebut  the  presumption  of  law  upon  the  sub- 
ject: Marsellis  v.  Thalhimer,  2  Paige  Ch.  35,  21  Am.  Dec.  66.  We 
have  been  unable  to  discover  any  English  or  American  decision 
necessarily  considering  the  common  law  upon  this  subject.  There 
is  no  doubt,  however,  that  the  mere  conception  of  a  child  does  not 
give  it  capacity  to  acquire  property,  unless,  continuing  in  life,  it  is 
further  actually  born.  The  duration  of  life  en  ventre  sa  mere  is, 
therefore,  a  question  which  neither  law  nor  science  has  definitely 
settled.  Medical  authorities  have  reached  the  conclusion  that  a  child 
has  been  born  alive  and  actually  lived  several  years,  though  its  birth 
took  place  within  one  hundred  and  twenty-six  days  after  its  concep- 
tion, and,  on  the  other  hand,  that  a  child  has  been  bom  three  hundred 
and  thirty-four  days  after  its  conception:  3  Wharton  &  Stille's  Medi- 
cal Jurisprudence,  sec.  66.  It  is  probable  that  the  average  period 
of  gestation  is  between  two  hundred  and  sixty-nine  and  two  hundred 
and  seventy  days:  3  Wharton  &  Stille's  Medical  Jurisprudence,  sec. 
52.  In  all  of  the  states  a  child  born  within  nine  months  after  the 
death  of  the  husband  of  the  mother  would  doubtless  be  deemed 
legitimate,  and  this  presumption  is  in  a  few  of  the  states  extended 
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to  ten  months:  Massie  v.  Hyatt's  Admr.,  82  Ky.  314.  In  hereafter 
speaking  of  a  child  en  ventre  sa  mere,  we  must  be  understood  as  re- 
ferring to  one  which  at  the  date  of  some  determining  or  material 
event  had  been  conceived  and  was  subsequently  born  alive,  so  that 
rights  could  be  claimed  in  its  behalf  or  in  the  behalf  of  some  person 
claiming  to  have  succeeded  to  such  right. 

n.  The  General  Rule. 
A  child  en  ventre  sa  mere,  as  a  general  rule,  is  after  its  concep- 
tion, for  all  purposes  beneficial  to  it,  deemed  a  person  in  being,  and 
as  such,  dependent  upon  its  subsequent  birth  alive,  property  and 
rights  of  action  may  vest  in  it  and  suits  and  other  legal  proceedings 
may  be  brought  in  its  behalf:  Hall  v.  Hancock,  15  Pick.  255,  26 
Am.  Dec.  598;  Harper  v.  Archer,  4  Smedes  &  M.  99,  43  Am.  Dec.  472; 
Marsellis  v.  Thalhimer,  2  Paige  Ch.  355,  21  Am.  Dec.  66;  Jenkins 
V.  Freyer,  4  Paige,  47;  Hone  v.  Van  Schaick,  3  Barb.  Ch..488;  Petway 
V.  Powell,  22  N.  C.  308;  Wallis  v.  Hodson,  2  Atk.  117,  Barn.  272;  Doe 
V.  Clarke,  2  H.  Black.  399,  3  R.  E.  430;  Clarke  v.  Blake,  2  Bro.  C.  C. 
320,  2  Ves.  673;  Thelluson  v.  Woodford,  4  Ves.  322,  4  R.  R.  205,  11 
Ves.  112,  1  Bos.  &  P.  (N.  R.)  357,  8  R.  R.  104;  Anonymous,  1  Freem. 
Ch.  293;  Tayler  v.  Bydall,  1  Freem.  Ch.  243;  Gibson  v.  Gibson,  2 
Freem,  Ch.  223;  Goodfellow  v.  Goodfellow,  18  Beav.  356,  2  Week. 
Rep.  360;  Trower  v.  Butts,  1  Sim.  &  S.  181,  1  L.  J.  Ch.  (O.  S.)  115, 
24  R.  R.  164. 

m.    Exceptions  to  the  General  Rule. 

a.  It  is  not  to  Operate  to  the  Prejudice  of  the  Child. — Doubtless, 
the  chief  purpose  of  the  rule  and  the  object  of  the  judges  who  first 
formulated  and  applied  it  was  to  protect  the  child  as  if  it  were 
actually  born;  otherwise  no  person  could  intervene  for  its  protection, 
and  possibly  measures  might  be  taken  for  the  destruction  of  its  rights. 
Therefore,  such  a  child  will  not  be  considered  as  in  being  at  a  time 
anterior  to  its  birth  if,  to  do  so,  will  lessen  its  rights  or  subject 
it  or  its  estate  to  some  liability  or  diminution  to  which  it  would 
not  be  subject  if  not  regarded  as  in  being  prior  to  its  actual 
birth:  Nelson  v.  Iverson,  24  Ala.  9,  60  Am.  Dec.  442;  McKnight  v. 
Read,  1  Whart.  213;  Armistead  v.  Dangerfield,  3  Munf.  20,  5  Am.  Dec. 
501. 

b.  Third  Persons  not  to  be  Benefited  by. — The  rule,  as  has  already 
been  suggested,  is  for  the  benefit  of  the  child,  and  for  the  purpose 
only  of  enabling  it  to  take,  receive,  or  do  something  for  its  benefit 
which  it  could  take,  receive,  or  do  if  actually  born.  Hence,  if  a  be- 
quest 'or  trust  is  made  in  favor  of  the  children  of  the  testator's 
nephews  and  nieces  who  shall  be  born  and  living  at  her  death, 
to  be  divided  among  them  when  the  youngest  child  reaches  twenty- 
one  years  of  age,  a  child  en  ventre  sa  mere  takua  the  benefit,  but 


March,  1907.]  Deal  v.  Sexton.  949 

the  distribution  of  the  fund  is  not  postponed  until  it  reaches  twenty- 
one  years  of  age:  Blasson  v.  Blasson,  2  De  Gex,  J.  &  S.  665,  5  N.  R. 
65,  34  L.  J.  Ch.  18,  10  Jur.,  N.  S.,  1113,  11  L.  T.  353,  13  Week.  Rep. 
113.  But  the  existence  of  a  child  en  ventre  sa  mere  may  undoubt- 
edly affect  the  rights  of  other  persons.  Thus,  if,  by  the  terms  of  a 
will  or  other  writing,  a  thing  shall  happen  or  not  happen,  or  property 
shall  vest  or  not  vest,  if  a  designated  person  has  a  son  or  child, 
or  issue  at  a  designated  date  or  event,  then  the  resulting  question 
is  not  to  be  determined  by  inquiring  whether  such  child  or  issue 
was  born  or  living  at  the  happening  of  the  event  contemplated,  but 
also  whether  it  was  en  ventra  sa  mere  at  that  time,  provided  it  was 
subsequently  born  alive:  Laird's  Appeal,  85  Pa.  339;  Pearce  v.  Car- 
rington,  L.  R.  8  Ch.  A  pp.  969,  42  L.  J.  Ch.  900;  Burrows  v.  Burrows, 
[1895]  2  Ch.  497,  65  L.  J.  Ch.  52,  13  R.  689,  73  L.  T.  148,  43  Week. 
Rep.  683;  Thelluson  v.  Woodford,  4  Ves.  227,  323;  Burdet  v.  Hope- 
good,  1  P.  Wms.  486.  A  husband  is  not  entitled  to  an  estate  by  the 
curtesy  unless  a  child  is  born  living  during  the  lifetime  of  the  mother, 
and  if,  when  she  dies,  she  has  a  child  en  ventre  sa  mere,  which  is 
afterward  delivered  by  means  of  the  Caesarian  operation,  it  cannot 
be  regarded  as  existing  in  her  lifetime  for  the  purpose  of  vesting 
the  curtesy  in  its  father:  Marsellis  v.  Thalhimer,  2  Paige  Ch.  35,  21 
Am.  Dec.  66;  Matter  of  Winne,  1  Lans.  508,  513. 

c.  As  to  Rents  and  Profits. — During  the  period  intervening  between 
the  conception  and  birth  of  a  child,  rents  and  profits  may  accrue 
to  the  estate  to  which  it  would  become  entitled  if  born  alive.  The 
authorities  upon  the  subject  are  somewhat  vague  and  uncertain  in 
the  conclusions  to  be  drawn  from  them.  They  seem,  however,  to  in- 
dicate that,  until  the  birth  of  such  child,  the  person  who  is  other- 
wise the  heir  or  is  entitled  to  such  rents  and  profits  may  demand 
and  receive  them,  and  that  the  child  when  born  cannot  maintain  an 
action  for  their  recovery:  Richards  v.  Richards,  Johns.  754,  29  L.  J. 
Ch.  836,  6  Jur.,  N,  S.,  1145;  Basset  v.  Basset,  3  Atk.  203;  Mowlen,  In 
re,  43  L,  J.  Ch.  353,  L.  R.  18  Eq.  9,  22  Week.  Rep.  398;  but,  on  the 
other  hand,  if  they  are  not  collected  before  the  birth  of  the  child  by 
the  persons  who  might  have  collected  them,  their  right  to  enforce 
such  collection  terminates:  Goodale  v.  Gawthrone,  2  Sniale  &  G.  375, 
2  Eq.  B.  936,  23  L.  J.  Ch.  878,  18  Jur.  927,  2  Week.  Rep.  680. 

rV.  Application  of  the  (General  Rule. 
iL.  To  the  Law  of  Descent  and  Distribution. — A  child  which  is 
born  is  entitled  to  take  property  under  the  laws  of  descent  in  force 
at  the  time  of  the  death  of  a  person  dying  intestate,  and  a  child 
must  be  held  to  be  in  being  and  entitled  to  take  such  property 
if  then  en  ventre  sa  mere  and  subsequently  born  alive:  Morrow  v. 
Scott,  7  Qa.  635;  Smith  v.  McConncll,  17  111.  63,  63  Am.  Doc.  340; 
Botsford  V.  O 'Conner,  57  111.  72;  Massie  v.  Iliatt's  Admr.,  82  Ky. 
314;  Waterman  v.  Hawkins,  63  Me.  15G;  Boweu  v.  Hoxie,  137  Mass. 
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527;  Catholic  B,  A,  v.  Firnane,  50  Mich.  82,  14  N.  W.  707;  Prontisa 
V.  Prentiss,  14  Minn.  18;  Harper  v.  Archer,  4  Smedes  &  M.  99,  43 
Am.  Dec.  472;  Aubuchon  v.  Bender,  44  Mo.  560;  Hill  v.  Moore,  5 
N.  C.  233;  Long  v.  Blackall,  7  Term    Kep.  100,  4  E.  R.  73. 

b.    To  Wills. 

1.  Legitimates. — If  by  a  will  property  is  devised  or  bequeathed 
to  a  class  of  persons,  all  members  of  such  class,  including  a  child 
en  ventre  sa  mere,  are  entitled  to  participate  in  such  devise  or  be- 
quest: Rawlins  v.  Rawlins,  2  Cox,  425;  Nurse  v.  Yerworth,  3  Swan, 
608;  Clarke  v.  Blake,  2  Ves.  672;  Mason  v.  Clarke,  17  Beav.  126,  22 
L.  J.  Ch.  956,  17  Jur.  479,  1  Week.  Rep.  297.  This  was  at  any 
early  date  denied,  and  it  was  held  that  a  bequest  to  a  child  of  a 
designated  person  did  not  include  a  child  en  ventre  sa  mere:  Pierson 
V.  Garnet,  2  Bro.  C.  C.  38;  Pre.  Ch.  201n;  Cooper  v.  Forbes,  2  Bro. 
C.  C.  63.  There  is  no  doubt  that  such  is  not  the  law,  and  that  a 
devise  or  bequest  to  the  testator's  children  or  grandchildren  or  to 
the  children:  Biggs  v.  McCarty,  86  Ind.  352,  44  Am.  Rep.  320;  Adams 
V.  Logan,  6  T.  B.  Mon.  175;  Jenkins  v.  Freyer,  4  Paige,  47;  Picot 
V.  Armistead,  37  N.  C.  226;  Flora  v.  Wilson,  35  N.  C.  344;  Culp  v. 
Lee,  109  N.  C.  675,  14  S.  E.  74;  Randolph  v.  Randolph,  40  N.  J.  Eq. 
73;  or  grandchildren  of  any  other  person:  Cowles  v.  Cowles,  56  Conn. 
240,  13  Atl.  414;  Smart  v.  King,  Meigs,  149,  33  Am.  Dec.  137— in- 
cludes in  its  benefit  every  child  en  ventre  sa  mere  which,  when  sub- 
sequently born,  falls  within  the  class  designated.  This  is  true  though 
the  will  purports  to  make  a  devise  or  bequest  in  favor  of  a  person 
living  at  the  death  of  the  testator  or  of  some  other  person  'specified 
therein:  Hall  v.  Hancock,  15  Pick.  255,  26  Am.  Dec.  598;  Barker 
V.  Pearce,  30  Pa.  173,  72  Am.  Dec.  691.  A  child  en  ventre  sa  mere 
may  take  as  a  pretermitted  heir:  Waterman  v.  Hawkins,  63  Me. 
156;  Bowen  v.  Hoxie,  137  Mass.  527;  and,  on  the  other  hand,  may  be 
excluded  from  the  benefits  of  the  will  and  from  all  participation 
in  the  testator's  estate  by  language  in  a  will  clearly  expressing  that 
purpose:  Prentiss  v.  Prentiss,  14  Minn.  18;  Starling's  Exr.  v.  Price, 
16  Ohio  St.  29;  In  re  Emery's  Estate,  3  Ch.  D.  300. 

2.  Illegitimates. — An  illegitimate  does  not  take  property  by  descent 
unless  from  its  mother,  and  there  can  be  no  doubt  that  a  devise 
or  bequest  to  the  children  or  grandchildren  or  issue  of  any  person 
must  be  considered  as  intended  for  legitimates  only,  and  hence  if 
there  is  an  illegitimate  child  en  ventre  sa  mere,  it  will  not  acquire 
property  by  devise  or  bequest  to  a  child  or  grandchild:  Methan  v, 
Duke  of  Devon,  1  P.  Wms.  529;  In  re  Corless,  1  Ch.  D.  460,  45  L.  J. 
Ch.  118,  33  L.  T.  630,  24  Week.  Rep.  204.  On  the  other  hand,  a 
natural  may  be  object  of  a  testator's  bounty  as  well  as  a  legitimate 
child,  and  this  rule  applies  in  favor  of  a  child  en  ventre  sa  mere: 
Earle  v.  Wilson,  17  Ves.  528,  11  R.  R.  130;  Pratt  v.  Mathew,  22  Beav. 
328,  4  Week.  Rep.  418;  Crook  v.  Hill,  3  Ch.  D.  773,  46  L.  J.  Ch.  119, 
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24  "Week.  Eep.  876;  Gordon  v.  Gordon,  1  Mer.  141,  15  E.  R.  88;  Daw- 
son V.  Dawson,  6  Madd.  282.  There  is  some  difficulty  in  maintaining 
a  devise  or  bequest  by  a  testator  in  favor  of  his  illegitimate  child 
en  ventre  sa  mere  of  a  designated  mother,  because  it  is  said  that, 
until  born,  it  cannot  have  acquired  the  reputation  of  being  his  child, 
and  this  rule  has  been  applied  in  some  instances  where  it  manifestly 
ilefeated  the  purposes  of  the  testator,  he  being  at  the  date  of  his 
will  and  also  at  the  time  of  his  death  living  with  the  mother  of  the 
«hikl  under  a  marriage  which  they  believed  to  be  valid,  but  which 
was  in  law  void:  In  re  Brown  v.  Bolton,  31  Ch.  D,  542,  54  L.  T, 
396,  34  Week.  Rep.  325,  50  J.  P.  532— C.  A.,  55  L.  J.  Ch.  398.  Never- 
theless, it  must  be  admitted  that  it  is  not  against  public  policy  for  a 
testator  to  make  a  devise  or  bequest  in  favor  of  his  illegitimate 
child  en  ventre  sa  mere,  and  where  his  will  and  the  surrounding 
circumstances  show  clearly  that  he  intended  to  make  a  disposition 
in  favor  of  the  illegitimate  child  or  childreft  of  a  designated  woman, 
her  child  en  ventre  sa  mere  is  entitled  to  the  benefit  of  that  disposi- 
tion if  it  would  have  been  so  entitled  had  it  been  born  at  the  tes- 
tator's death:  Occleston  v.  Fullalove,  L.  B.  9  Ch.  147,  43  L.  J.  Ch. 
297,  29  L.  T.  785,  22  Week.  Rep.  305. 

c.  To  Gifts. — A  child  en  ventre  sa  mere  may  acquire  the  title  to 
property  by  gift,  as  where  a  slave  is  delivered  to  a  wife  then  known 
to  be  pregnant  intended  as  a  gift  to  her  child  if  it  should  prove 
to  be  a  ^on:  Nelson  v.  Iverson,  24  Ala.  9,  60  Am.  Dee.  442. 

d.  To  Marriage  Articles. — If,  by  a  fair  construction  of  marriage 
articles,  they  must  be  deemed  to  operate  for  the  benefit  of  all  the 
children  of  the  marriage,  then  a  child  en  ventre  sa  mere  is  within 
their  protection,  as  where  a  grandfather  had  given  a  bond  for  a 
specified  sum  to  be  raised  for  such  child  or  children  of  the  marriage 
as  should  be  living  at  the  death  of  the  father  or  mother.  In  such 
case,  a  child  born  after  the  death  of  the  father,  if  conceived  during 
the  marriage,  is  entitled  to  share  with  the  rest  of  the  children: 
Millar  v.  Turner,  1  Ves.  Sr.  85. 

e.  To  Conveyances. — By  the  rules  of  the  common  law,  it  was 
necessary  that  title  by  a  conveyance  should  vest  at  its  execution, 
and  therefore  that  the  grantee  should  then  be  competent  to  receive 
such  title.  We  do  not  ourselves  understand  why  this  rule  should 
be  held  to  render  a  child  en  ventre  sa  mere  incapable  of  acquir- 
ing title  to  real  property  by  conveyance,  for  the  general  declaration 
of  the  decision  is  that  such  child  for  its  own  benefit  must  be  con- 
sidered as  in  being  from  the  time  of  its  conception  and  capable  of 
receiving  what  it  could  have  received  had  it  been  born  at  the  dato 
of  such  conception.  We  must  admit,  however,  that  with  respect  to 
conveyances,  the  weight  of  authority  does  not  regard  a  child  eu 
ventre  sa  mere  as  in  existence  for  the  purpose  of  taking  the  estate 
granted,  when  the  right  to  possession  vests  upon  the  grant:  Var- 
ner  v.   Young's  Exr.,  56  Ala.  200;  Dupree    v.  Duproe,  Busb.  Eq.  164, 
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59  Am.  Dec.  590;  Morris  v.  Caudle,  178  HI.  9,  69  Am.  St.  Rep. 
282,  52  N.  E.  1036,  44  L.  B.  A.  489.  The  common-law  rules  applicable 
to  conveyances  have  been  very  generally  abrogated  or  modified  in  the 
United  States,  and  we  see  no  reason  why  a  conveyance  to  the  chil- 
dren of  A  or  to  A  and  her  children  should  not  vest  title  in  a  child 
of  A  en  ventre  sa  mere  when  the  conveyance  was  delivered:  King 
V.  Rea,  56  Ind.  1;  Heath  v.  Heath,  114  N.  C.  547,  19  S.  E.  155;  McUi- 
champ  V.  Mellichamp,  28  S.  C.  125,  5  S.  E.  333.  Even  at  the  common 
law,  such  a  child  might  be  entitled  to  participate  in  the  benefits 
of  a  conveyance,  as  where  it  created  a  trust  to  raise  a  fund  for 
such  children  of  A  as  should  be  living  at  the  time  of  his  death. 
Under  this  a  posthumous  child  of  A  must  become,  on  its  birth,  a  sharer 
in  the  fund  to  be  thus  raised  or  distributed:  Hale  v.  Hale,  Pinch's 
Pre.  Ch.  50. 

If  the  estate  was  granted  to  a  person  in  esse,  with  remainder  after 
his  death  or  some  other  designated  event,  in  favor  of  his  child  or 
children  or  of  the  child  or  children  of  some  other  person,  it  was 
probably  the  rule  of  the  common  law  that,  on  the  termination  of 
the  particular  estate,  if  there  were  no  children  then  born  entitled  to 
the  remainder,  such  estate  vested  in  the  person  next  entitled,  and 
on  the  subsequent  birth  of  a  child,  though  en  ventre  sa  mere  at  the 
determination  of  the  particular  estate,  the  remainder  did  not  vest  in 
it:  Eeeve  v.  Long,  2  Lev.  408.  This  rule  was  abrogated  by  the  stat- 
ute of  10  and  11  William  III,  chapter  16.  The  American  courts  con- 
sidering the  question  have  regarded  this  statute  merely  as  declaratory 
of  the  pre-existing  law,  and  hence  in  this  country  a  child  en  ventre 
sa  mere  at  the  termination  of  a  particular  estate  becomes  entitled 
to  the  remainder  as  if  then  actually  born,  provided  it  is  subse- 
quently born  alive:  Aubuchon  v.  Bender,  44  Mo.  560;  Stedfast  v. 
NicoU,  3  Johns.  Cas.  18. 

f.  To  Eights  Created  by  Statute. — If  a  statute  creates  a  cause  of 
action  in  favor  of  children  for  the  death  of  their  father  through 
negligence  or  other  tort,  there  is  no  doubt  that  a  child  en  ventre  sa 
mere  at  such  death  is  entitled  to  the  benefit  of  the  statute.  In  Texas 
it  has  been  held  that  if  an  action  is  maintained  by  a  widow  of  a 
decedent,  she  being  authorized  by  the  statute  to  prosecute  it,  her 
recovery  therein  does  not  preclude  a  subsequent  action  and  recovery 
on  behalf  of  her  child  en  ventre  sa  mere  born  after  the  entry  of  the 
judgment  in  question:  Nelson  v.  Galveston  etc.  Ry.  Co.,  78  Tex. 
621,  22  Am.  St.  Rep.  81,  14  S.  W.  1021,  11  L.  R.  A.  391;  Texas 
etc.  Ry.  Co.  v.  Robertson,  82  Tex.  657,  27  Am.  St.  Rep.  929,  17 
S.  W.  1041;  while  in  California,  though  it  was  not  doubted  that  but 
for  such  recovery  the  action  could  be  sustained  for  the  benefit  of 
such  a  child,  yet  it  was  held  that  but  one  action  could  be  sustained 
under  the  statute,  and  hence  that  the  birth  of  a  child  after  the 
recovery  of  a  judgment  could  not,  though  it  was  then  en  ventre 
sa  mere,  sustajn  a  subsequent  recovery  for  its  benefit:  Daubert  v. 
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Western  Meat  Co.,  139  Cal.  480,  96  Am.  St.  Eep.  154,  69  Pac.  297, 
73  Pac.  244.  In  England,  where  the  proceeding  was  in  admiralty  and 
the*  attention  of  the  court  was  called  to  the  fact  of  the  child  en 
ventre  sa  mere,  the  decree  reserved  to  it  leave,  if  born  in  due  time, 
to  prefer  its  claim  for  damages  before  the  register,  and  subsequently 
such  claim  was  preferred  and  allowed:  The  George  and  Kickard, 
L.  E.  3  Ad.  &  E.  466,  24  L.  T.  717,  20  Week.  Eep.  245. 

g.  To  Actions  and  Suits. — A  child  cannot,  after  birth,  maintain  an 
action  for  injuries  received  by  it  en  ventre  sa  mere,  though,  after 
birth,  it  continues  to  suffer  therefrom,  as  where  a  tort  is  committed 
upon  the  mother  by  way  of  assault,  or  she  suffers  in  consequence  of 
negligence  and  the  suffering  extends  to  her  offspring.  In  contempla- 
tion of  law,  the  injury  is  to  the  mother  only,  and  no  action  can  bo 
maintained  except  by  her  or  for  her  death:  Allaire  v.  St.  Luke's 
Hospital,  184  111.  359,  75  Am.  St.  Eep.  176,  56  N.  E.  638,  48  L.  E.  A. 
225;  Dietrich  v.  Northampton,  138  Mass.  14,  52  Am.  Eep.  242;  Gorman 
v.  Budlong,  23  E.  I.  169,  91  Am.  St.  Eep.  629,  49  Atl.  704,  55  L.  E.  A. 
118;  Walker  v.  Great  Northern  Ey.  Co.,  28  L.  E.  Ir.  69.  Nor  can 
an  action  be  maintained  by  any  relative  of  a  child  en  ventre  sa  mere 
for  causing  its  death:  Gorman  v.  Budlong,  23  E.  L  169,  91  Am.  St. 
Eep.  629,  49  Atl.  704,  55  L.  E.  A.  118. 

It  is  doubtless  true  that  a  bill  may  be  maintained  on  behalf  of 
a  child  en  ventre  sa  mere  when  necessary  for  its  protection,  as  for  an 
injunction  to  stay  waste,  but  the  cases  containing  an  affirmance  of 
this  doctrine  seem,  on  examination,  to  be  dicta  merely:  Wallis  v. 
Hodson,  2  Atk.  115;  Musgrave  v.  Parry,  2  Vern,  710. 

h.  To  Judicial  Proceedings. — The  application  to  judicial  proceed- 
ings of  the  rule  that  a  child  en  ventre  sa  mere  must  be  deemed 
in  being  for  all  purposes  for  its  benefit  must  give  rise  to  great 
doubt  and  uncertainty  respecting  all  title  founded  on  such  pro- 
ceeding, where  it  is  possible  that  a  child  may  be  born  after  the 
commencement  of  the  suit  who,  if  born  before,  should  have  been  a 
party  thereto.  If  such  child,  though  en  ventre  sa  mere,  may  be  re- 
garded as  not  in  esse,  then  the  question  of  when  and  how  it  may  be 
bound  by  a  suit  falls  within  the  rules  stated  by  us  in  note  to 
Eutledge  v.  Fishburne,  97  Am.  St.  Eep.  762.  If,  on  the  other  hand, 
it  must  be  deemed  in  esse  as  soon  as  it  becomes  a  child  en  ventre 
sa  mere,  those  rules  do  not  necessarily  apply.  The  principal  case  docs 
not  affirm  that  the  child  may  not  be  bound  by  representation  as 
if  not  in  esse,  but  does  affirm  that  the  parties  before  the  court  in 
that  case  could  not  be  deemed  to  rejjresent  the  unborn  child,  for  the 
reason  that  its  interests  were  adverse  to  theirs.  All  the  cases  in 
the  state  courts,  coming  within  our  observation,  where  a  judgment 
was  sought  to  be  asserted  against  a  child  en  ventre  sa  mero  when 
the  action  in  which  it  was  rendered  was  commenced,  have  held  that 
the  child  was  not  bound  by  such  judgment  because  not  a  party 
thereto,  nor,  in   contemplation   of   law,   represented   by   the   parties: 
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Detrick  v.  Migatt,  19  111.  146,  68  Am.  Dec.  584;  McConnel  v.  Smith, 
39  ni.  279;  Botsford  v,  O 'Conner,  57  111.  72;  Breit  v.  Yeaton,  101  HI. 
212;  Giles  v.  Solomon,  10  Abb.  Pr.,  N.  S.,  97;  Deal  v.  Sexton,  144 
N.  C.  157,  ante,  p.  9l3,  56  S.  E.  691;  Pearson  v.  Carlton,  18  S.  C. 
47.  Opposed  to  them  stands  the  decision  of  the  supreme  court 
of  the  United  States  in  Knotts  v.  Stearns,  91  U.  S.  638,  23  L.  ed.  252, 
affirming  that  a  decree  of  court  directing  the  sale  of  real  property 
for  the  purpose  of  converting  it  into  funds,  the  income  of  which 
should  be  applied  to  the  support  of  a  mother  and  her  children  was 
binding  on  a  child  then  en  ventre  sa  mere,  where  its  mother  and  all 
the  children  then  bom  and  living  were  parties  to  the  suit.  The 
court  said:  "The  widow  gave  birth  to  a  posthumous  child  in  May 
following  the  death  of  her  husband;  and  the  validity  of  the  decre.i 
is  assailed  because  this  unborn  child  was  not  made  a  party,  nor  its 
interests  specifically  considered,  in  the  previous  proceedings  in  the 
suit.  The  decree,  after  ordering  a  sale  of  the  property,  also  provided 
for  the  investment  of  the  proceeds  in  bonds  or  stock  of  the  Con- 
federate states,  or  of  any  state  belonging  to  the  Confederacy,  or  of 
the  city  of  Eichmond.  The  proceeds  were  invested  in  bonds  of  the 
Confederacy,  and  the  investment  was  approved  by  the  court.  It  is 
now  contended  that  the  decree  of  sale  was  invalid  because  of  the  di- 
rection of  the  investment  of  the  proceeds,  and  the  subsequent  ap- 
proval of  the  investment  made;  the  counsel  of  the  appellants  insisting 
that  aid  was  thus  directly  given  to  the  Eebellion.  These  two  grounds 
constitute  the  principal  objections  to  the  decree.  Neither  of  them, 
in  our  judgment,  affects  the  validity  of  the  sale.  The  posthumous 
child  did  not  possess,  until  born,  any  estate  in  the  real  property 
of  which  his  father  died  seised  which  could  affect  the  power  of 
the  court  to  convert  the  property  into  a  personal  fund,  if  the  interest 
of  the  children  then  in  being,  or  the  enjoyment  of  the  dower  right 
of  the  widow,  required  such  conversion.  Whatever  estate  devolved 
upon  him  at  his  birth  was  an  estate  in  the  property  in  its  then 
condition.  That  property  had  then  ceased  to  be  realty;  it  had  be- 
come, by  the  sale,  converted  into  personalty.  All  that  was  then 
required  for  the  protection  of  his  interest  in  it  was  the  appoint- 
ment of  a  guardian  to  take  possession  of  his  proportion;  and  such  a 
proceeding  was  had.  A  guardian  was  appointed;  and  upon  a  supple- 
mental bill  the  original  decree  was  so  far  modified  as  to  provide  for 
the  child  having  an  equal  interest  in  the  fund  obtained  with  the  other 
children.  But  there  is  another  answer  to  the  objection.  Assuming 
that  the  child,  before  its  birth,  whilst  still  en  ventre  sa  mere,  pos- 
sessed such  a  contingent  interest  in  the  property  as  required  repre- 
sentation in  the  suit  for  its  sale,  he  was  thus  represented,  according 
to  the  law  which  obtains  in  Virginia,  by  the  children  in  being  at  the 
time  who  were  then  entitled  to  the  possession  of  the  estate.  Par- 
ties in  being  possessing  an  estate  of  inheritance  are  there  regarded 
as  so  far  representing  all  persons,  who,  being  afterward  born,  may 
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have  interests  in  the  same,  that  a  decree  binding  them  will  also  bind 
the  after-born  parties." 

We  believe  this  decision  to  be  maintainable  on  the  ground  that 
the  law  does  not  contemplate  that  there  shall  be  a  cause  or  a  com- 
bination of  circumstances  in  which  a  party  is  entitled  to  relief,  and 
which  the  courts  are  not  competent  to  entertain,  though  they  have 
not  the  means  of  bringing  some  party  contingently  interested  before 
them  by  the  service  of  process,  and  that  whenever  every  living 
person  who  can  properly  be  made  a  party  is  before  the  court,  then 
it  is  authorized  to  effectively  exercise  its  jurisdiction:  Basnet  v. 
Mixon,  L,  B.  20  Eq.  182,  44  L.  J.  Ch.  557,  23  Week.  Rep.  945.  The 
weakness  of  the  opinion  in  the  principal  case,  in  our  judgment,  is  that 
the  court  does  not  suggest,  nor  are  we  able  now  to  suggest,  that  any 
person  who  could  properly  have  been  made  a  party  was  omitted  from 
the  suit.  It  must  be  conceded  that  if  there  was  such  a  party,  though 
he  was  merely  an  executor  acting  in  his  representative  capacity, 
and  if  in  such  capacity  he  could  be  deemed  to  represent  a  child 
en  ventre  sa  mere,  then  a  judgment  without  making  him  a  party 
was  void  as  against  it,  for  in  such  circumstances  it  was  not  a  party 
either  directly  or  by  representation:  McArthur  v.  Scott,  113  U.  S. 
340,  5  Sup.  Ct.  Eep.  652,  28  L.  ed.  1015. 

The  court  in  the  principal  case  suggests  that  the  child  was  not 
made  a  party  by  the  appointment  of  a  guardian  ad  litem  or  other- 
wise, either  before  or  after  her  birth,  but  there  is  no  authority,  as  we 
understand  the  law,  for  the  appointment  of  a  guardian  ad  litem 
except  by  a  court  having  jurisdiction  of  the  party  over  whom  the 
guardian  is  appointed.  Hence,  it  is  not  probable  that  the  court 
could  have  given  itself  jurisdiction  by  such  an  appointment.  Even 
had  it  been  made,  the  evidence  might  have  failed  to  disclose  the  ex- 
istence of  a  child  en  ventre  sa  mere,  or  might  have  justified,  or  even 
required,  a  finding  that  no  such  child  existed,  and,  so  far  as  the 
record  shows,  there  was  no  person  or  officer  whom  the  court  could 
regard  as  a  representative  of  the  child,  unless  it  was  the  parties 
before  the  court.  It  is  true  that  their  interests  were  adverse  to 
that  of  the  child,  if  child  there  were,  but  this  is  a  feature  which  must 
attend  every  suit  for  partition,  for  the  proper  parties  to  such  a  suit 
are  all  actors  and  are  deemed  to  be  adverse  to  one  another.  We  can 
think  of  no  proceeding  which  the  court  could  have  taken  anterior 
to  pronouncing  the  judgment  involved  in  the  principal  case  by 
bringing  in  new  or  additional  parties  which  would  have  given  it 
jurisdiction  over  the  unborn  child,  if  that  jurisdiction  did  not  already 
exist:  Harper  v.  Archer,  4  Smedes  &  M.  99,  43  Am.  Dec.  472;  Mar- 
■ellis  V.   Thalhimer,  2  Paige   Ch.    35,  21  Am.   Dec.  66. 

The  doubts  arising  out  of  the  principal  case  and  the  cases  in 
other  states  involving  the  same  question,  and  perhaps  even  out  of  the 
latest  decision  cited  by  us  from  the  supreme  court  of  the  United 
States,  are  such  that  in  every  case  assuming  to  authorize  the  parti- 
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tion  or  other  disposition  of  property  in  which  it  is  possible  that  there 
may  be  a  child  en  ventre  sa  mere  against  whom,  after  its  birth,  it 
may  be  necessary  to  assert  the  judgment,  the  court  should  pause 
until  this  possibility  has  terminated,  and  that,  failing  to  do  so,  no 
third  person  should  purchase  the  property  or  otherwise  assume  any 
position  in  which  he  could  be  injured  if  the  judgment  should  prove 
not  to  be  asscrtable  against  such  child,  if  born.  Perhaps  the  diffi- 
culty may  be  avoided  by  the  court  assuming  that  there  is  a  child 
en  ventre  sa  mere  and  setting  aside  some  fund  or  portion  of  the 
property  for  its  benefit  and  thus  escaping  the  effect  of  a  decision 
like  that  in  Monarque  v.  Monarque,  80  N.  Y.  320.  This  is  practically 
the  course  pursued  in  The  George  and  Eickard,  L.  R.  3  Ad.  &  E.  466, 
24  L.  T.  717,  20  Week.  Eep.  245,  where  the  court  reserved  the  right 
of  a  child  supposed  to  be  en  ventre  sa  mere  to  present  its  claims,  if 
born,  within  due  time.  The  difficulty  with  this  mode  of  procedure 
is  that  in  the  vast  majority  of  cases  the  parties,  will  be  prepared 
to  prove  that  there  is  no  person  not  before  the  court  who  can  have 
any  interest  in  the  proceedings,  and  the  court,  if  it  sets  aside  any 
fund  or  property  except  to  the  persons  before  it,  must  proceed  con- 
trary to  the  evidence,  and  to  some  extent  in  violation  of  their 
rights,  or,  in  other  words,  must  do  something  which  upon  the  facts  as 
they  appear  to  it  ought  not  to  be  done,  or  must,  at  least,  postpone 
doing  what  under  the  law  and  the  facts  as  established  ought  to  be 
done  at  once. 


E.  F.  I^IAIN  CO]\IPANY  v.  FIELD. 

[144  N.  C.  307,  56  S.  E.  943.] 

TRIAL — Issues  Presented  to  the  Jury,  When  Sufficient. — If, 
under  the  issues  presented  to  the  jury  by  the  court,  each  party  has  an 
opportunity  to  offer  evidence  bearing  upon  every  phase  of  the  con- 
troversy, then  the  issues  so  presented  are  sufficient,     (p.  957.) 

TRIAIj — Issues  Which  Should  be  Submitted. — Those  material 
matters  which  are  alleged  on  one  side  and  denied  on  the  other  should 
be  submitted  in  the  form  of  issues  to  the  jury,  and  this  applies  to 
new  matter  alleged  in  the  answer  and  not  mentioned  in  the  com- 
plaint,    (pp.  957,  958.) 

SALE — Agreement  Limiting  Time  Within  Which  the  Purchaser 
Must  Complain  of  Inferior  Character  of  the  Articles  Furnished. — It  is 
probable  that  the  limit  of  two  days  for  the  inspection  of  an  article 
furnished  will  be  held  reasonable  when  the  defects  are  of  a  character 
which  would  be  disclosed  by  an  ordinary  inspection,  but  if  the  defects 
are  latent,  no  such  limitation  will  protect  the  seller.  Under  such 
circumstances,  the  buyer  has  a  reasonable  time  in  which  to  ascertain 
the  quality  of  his  purchase,  and  what  is  a  reasonable  time  is  a  ques- 
tion of  fact  dependent  upon  the  circumstances  of  each  case,  to  be 
determined  by  the  jury.     (p.  959.) 
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SALE — Failure  to  Notify  the  Seller  by  a  Registered  Letter  of 
Defects  in  the  Articles  Sold. — Though  the  contract  of  sale  stipulates 
that  if  defects  are  found  in  the  article  sold,  the  purchaser  must  notify 
the  seller  by  registered  letter,  it  is  not  material  that  notice  was  not 
given  by  such  letter,  if  it  appears  that  the  seller  received  the  pur- 
chaser's communication  and  refused  to  take  back  the  goods  or  remedy 
the  trouble,     (p.  959.) 

SALE,  Evidence  that  Contract  of  was  Obtained  by  False  and 
Fraudulent  Representations,  When  Sufficient. — If  the  evidence  tends  to 
show  that  the  goods  were  apparently  all  right  and  up  to  the  sample, 
and  that  their  appearance  was  such  as  was  calculated  to  deceive,  and 
that  in  fact  the  goods  were  worth  nothing,  and  that  the  seller,  being 
informed,  refused  to  remedy  the  defects,  such  evidence  sustains 
a  finding  or  verdict  that  the  contract  was  obtained  by  false  and 
fraudulent  representations,     (pp.  959,  960.) 

IN  SALES  BY  SAMPLE  There  is  an  Implied  Warranty  that 
the  bulk  shall  be  equal  to  the  sample,  and  also  where  the  goods  are 
gold  without  opportunity  for  inspection,  that  they  shall  be  at  least 
merchantable,     (p.  960.) 

SALE,  Bight  of  Purchaser  to  Eesclnd. — If  goods  are  sold  by 
sample,  and  on  being  supplied  do  not  correspond  with  it  and  are  of 
no  value,  and  the  seller  is  notified  of  the  defects  and  given  an  op- 
portunity to  remedy  them,  then  the  purchaser  is  entitled  to  rescind 
the  sale.     (p.  960.) 

Action  before  a  justice  of  the  peace  to  recover  for  goods 
sold  and  delivered.  The  following  are  the  issues  submitted 
and  the  responses  thereto:  - 

"1.  Was  the  contract  set  out  in  the  complaint  obtained 
from  defendants  by  the  false  and  fraudulent  representation 
of  plaintiff?    A.  Yes. 

"2.  What  was  the  value  of  the  goods  sold  and  delivered  by 
plaintiff  to  defendants?     A.  Nothing  over  freight. 

"3.  Did  defendants  notify  plaintiff  of  defects  in  the  goods 
and  give  him  opportunity  to  remedy  any  defects?     A.  Yes. 

"4.  What  amount,  if  any,  is  plaintiff  entitled  to  recover  of 
defendants?     A.  Nothing." 

McLean,  McLean  &  McCormick,  for  the  plaintiff. 

Maxey  L.  John,  for  the  defendant. 

808  BROWN,  J.  1.  The  plaintiff  tendered  the  following 
issue:  "What  is  the  amount  due  under  the  contract?"  and 
excepted  to  the  issues  submitted.  We  think  the  i.ssues  passed 
upon  by  the  jury  are  entirely  responsive  to  the  allegations 
of  the  pleadings,  and  that  under  tliem  each  party  had  the 
opportunity  to  offer  evidence  bearing  upon  every  phase  of 
the  controversy.  Tho.se  material  matters  which  are  alleged 
on  the  one  side  and  denied  on  the  other  sliould  be  submitted 
in  the  form  of  issues  to  the  jury,  and  this  applies  to  new 
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matter  alleged  in  the  answer  and  not  mentioned  in  the  com- 
plaint: Shaw  V.  McNeill,  95  N.  C.  535;  Owen  v.  Phelps,  95 
N.  C.  286.  An  examination  of  the  answer  discloses  that  the 
matters  embodied  in  the  issues  submitted  are  all  pleaded 
with  particularity  in  the  answer  of  the  defendants. 

2.  It  is  contended  that  the  defendants  did  not  comply  with 
the  stipulations  of  the  written  contract  under  which  they 
purchased.  A  contract  almost  identical  in  its  terms  with  the 
one  sued  on  here  was  before  the  court  in  Main  Co.  v.  Griffin, 
«»»  141  N.  C.  43,  53  S.  E.  727,  in  which  it  was  held  that 
the  defendants  must  comply  with  the  warranty  and  ex- 
change plan,  and  that  plaintiff  was  entitled  to  notice  of 
alleged  defects  and  an  opportunity  to  remedy  them  before 
the  defendants  could  repudiate  the  entire  contract.  In  ref- 
erence to  the  provisions  of  said  contract,  this  court  said: 
"According  to  the  terms  of  this  obligation,  the  plaintiff  was 
entitled  to  notice  of  any  alleged  defect  in  the  goods  as  to 
the  quality,  and  to  be  given  an  opportunity  to  remedy  any 
deficiency  before  defendants  could  repudiate  the  entire  con- 
tract." The  facts  of  that  case  were  materially  different 
from  this.  It  appeared  there  that  the  defendant  received 
the  goods  promptly  and  made  no  complaint,  the  court  saying 
in  reference  thereto:  "But  defendants'  own  evidence  shows 
that  no  complaint  whatever  of  any  defects  in  the  jewelry 
was  ever  made  by  defendant  from  the  date  of  the  receipt  of 
it  to  the  time  of  the  trial.  On  the  contrary,  on  June  16, 
1902,  defendant  notified  plaintiff  that  'goods  just  received 
and  found  all  0.  K.'  "  In  respect  to  these  defendants'  con- 
duct after  receipt  of  the  jewelry,  J.  T,  Field  testified  as 
follows:  "We  sold  some  of  it  and  it  was  brought  back  in  a 
short  time,  brassy — no  gold  about  it.  We  took  it  back  and 
refunded  the  money.  As  soon  as  we  found  out  what  it  was 
we  notified  them  that  it  was  worthless,  and  asked  them  to 
take  it  back.  They  refused  to  take  it  back.  It  was  not 
worth  anything;  I  would  not  have  it.  To  sell  this  stuff 
would  ruin  a  man's  business." 

It  is  true  that  the  contract  contains  a  provision  that  all 
right  to  make  claim  that  goods  are  not  like  sample,  or  not 
according  to  order,  are  waived  unless  such  claim  is  sent  by 
registered  mail  within  two  days  of  receipt  of  goods ;  and  it  is 
likewise  true  that  there  is  no  evidence  that  the  defendants 
made  claim  within  two  days  after  receipt  of  the  goods. 
The  courts  have  very  generally  recognized  the  right  of  par- 
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ties  to  a  contract  ^^^  for  the  purchase  and  future  delivery 
of  merchandise  to  contract  in  reference  to  the  time  and 
place  of  inspection,  and  such  stipulation  is  generally  en- 
forced. It  is  probable  that  a  limit  of  two  days  for  inspec- 
tion would  be  held  reasonable  where  the  defects  are  of  a 
character  that  may  be  disclosed  by  an  ordinary  inspection, 
but  where,  as  in  this  case,  the  defects  are  claimed  to  be 
latent,  and  such  as  are  not  readily  discoverable  by  inspec- 
tion, no  such  limitation  will  protect  the  seller.  Under  such 
circumstances  the  buyer's  right  of  inspection  includes  a 
reasonable  time  within  which  to  ascertain  the  quality  of  his 
purchase.  What  is  a  reasonable  time  here  is  a  question  of 
fact  dependent  upon  the  circumstances  of  each  case  and  to 
be  determined  by  the  jury:  2  Mechem  on  Sales,  sees.  1377- 
1381,  and  cases  cited.  We  are  of  opinion  that,  if  the  evi- 
dence is  to  be  believed,  the  defendants  acted  with  due  dili- 
gence in  making  inspection  and  notifying. plaintiff.  It  does 
not  appear  whether  they  did  so  by  registered  letter,  but  that 
is  immaterial  here,  as  it  appears  in  evidence  that  plaintiff 
received  defendants'  communication  and  refused  to  take 
the  goods  back  or  remedy  the  trouble. 

3.  It  is  contended  that  there  is  no  evidence  sufficient  to 
warrant  the  finding  upon  the  first  issue,  that  the  contract 
was  obtained  by  the  false  and  fraudulent  representation  of 
plaintiff.  There  is  evidence  tending  to  prove  that  the  goods 
were  apparently  all  right  and  up  to  sample,  and  that  their 
appearance  was  such  as  was  calculated  to  deceive.  One  wit- 
ness testified  that  the  goods  were  "cheap  made-up  stuff  for 
fake  purposes,  and  worth  nothing  as  jewelry."  It  may  be 
that  there  is  no  evidence  that  the  contract  was  secured  by 
false  representation  by  plaintiff's  agent,  or  that  he  was  in- 
spired by  a  fraudulent  purpose  when  he  obtained  the  execu- 
tion of  the  contract.  We  are  willing  to  admit  that  there  is 
no  evidence  of  such  antecedent  fraudulent  purpose  at  the 
time  the  contract  ^**  was  signed,  and  that  plaintiff's  agent 
proposed  that  the  order  should  be  filled  in  good  faith.  Yet 
the  jury  have  found  that  the  goods  were  worth  nothing; 
that  plaintiff  was  duly  notified  and  refused  to  remedy  the 
defects.  Such  findings  in  response  to  the  second  and  third 
issues  are  amply  sufficient  to  support  the  judgment  of  the 
court.  The  goods  were  purchased  by  sample,  and  the  find- 
ings of  the  jury  establish  the  far-t  that  the  i^oods  when 
delivered  not  only  did  not  come  up  to  sample,  but  were 
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immerchantable  and  worthless,  and  that  plaintiff  refused  to 
remedy  the  defects.  In  all  sales  by  sample  there  is  an  im- 
plied warrant  that  the  bulk  shall  be  of  equal  quality  to  the 
sample :  Benjamin  on  Sales,  683.  It  is  also  held  that  where 
goods  are  sold  without  an  opportunity  for  inspection,  there 
is  also  an  implied  warranty  that  they  shall  be  at  least  "mer- 
chantable"— not  that  they  are  of  the  first  quality,  or  even 
of  the  second,  but  that  they  are  not  so  inferior  as  to  be 
unsalable  among  dealers  in  the  article.  This  is  especially 
true  where,  as  in  this  case,  the  vendor  is  the  manufacturer 
of  the  articles  sold:  Benjamin  on  Sales,  686,  and  cases  cited. 
"If  a  man  sells  an  article,"  says  Best,  C.  J.,  in  Jones  v. 
Bright,  5  Bing.  544,  "he  thereby  warrants  that  it  is  mer- 
chantable ;  that  is,  that  it  is  fit  for  some  purpose.  If  he  sells 
it  for  a  particular  purpose,  he  thereby  warrants  it  to  be  fit 
for  that  purpose."  Lord  Ellenborough  said  in  Gardiner  v. 
Gray,  4  Camp.  144,  "under  such  circumstances  the  purchaser 
had  a  right  to  expect  a  salable  article,  answering  the  de- 
scription in  the  contract.  "Without  any  particular  warranty, 
this  is  an  implied  term  in  every  such  contract."  In  Mc- 
Clung  V.  Kelly,  21  Iowa,  508,  it  is  said:  "The  contract  always 
carries  with  it  an  obligation  that  the  article  shall  be  mer- 
chantable; at  least  not  to  have  any  remarkable  defect."  In 
Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y.  515,  it  is  said:  "A  con- 
tract to  manufacture  and  deliver  an  article  at  a  ^**  future 
day  carries  with  it  an  obligation  that  the  article  shall  be 
merchantable":  See,  also,  Rodgers  v.  Niles,  11  Ohio  St.  48, 
78  Am.  Dec.  290. 

Upon  the  findings  of  the  jury  in  response  to  the  second 
and  third  issues,  we  have  no  hesitation  in  holding  that  under 
such  conditions  the  right  of  defendants  to  rescind  the  con- 
tract and  to  lawfully  refuse  payment  is  undeniable:  24  Am. 
&  Eng.  Ency.  of  Law,  1161. 

We  have  examined  the  exceptions  in  the  record  and  find 
no  error. 


On  Implied  Warranties  in  Sales  by  sample  see  the  note  to  Gold  Bidge 
Min.  Co.  V.  Tallmadge,  102  Am.  St.  Eep.  612-614. 
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JOHNSON  V.   WESTERN    UNION  TELEGRAPH    COM- 
PANY. 

[144  N.  C.  410,  57  S.  E.  122.] 

CONFLICT  OF  LAWS — Telegraph  Corporations. — If  a  Message 
is  Delivered  to  a  Telegraph  Corporation  in  One  State  to  be  Trans- 
mitted to  Another,  the  liability  of  the  corporation  thereunder  must 
be  determined  by  the  laws  of  the  former  state,     (p.  962.) 

CONFLICT  OF  LAWS — Contract  to  be  Partly  Performed  in 
Two  States. — If  a  contract  is  made  in  one  state  to  be  performed  in  an- 
other, the  law  of  the  latter  controls,  but  if  the  contract  is  to  be  partly 
performed  in  one  state  and  partly  in  another  state  or  country,  the 
law  of  the  place  where  made  controls,  unless  a  clear,  mutual  inten- 
tion is  manifested  that  it  shall  be  controlled  by  the  law  of  some 
other  country,     (p.  964.) 

CONFLICT  OF  LAWS — Telegraph  Corporations. — Mental  Suf- 
fering not  being  allowed  as  an  element  of  damages  in  Virginia,  one 
who  delivers  a  message  to  a  telegraph  corporation  in  that  state 
to  be  transmitted  and  delivered  in  North  Carolina  cannot,  on  the 
breach  of  the  contract,  recover  thereon  in  the  latter  state  for  mental 
suffering,  though  such  a  recovery  is  permitted  by  the  laws  upon  like 
contracts  made  therein,     (p.  966.) 

Winston  &  Bryan,  for  the  plaintiff. 

Fuller  &  Fuller,  for  the  defendant. 

***  BROWN,  J.  The  exact  question  presented  for  de- 
cision has  been  considered  and  decided  in  this  state  adverse 
to  plaintiff's  contention,  and  following  such  decision  the 
court  below  should  have  granted  the  defendant's  motion,  it 
being  admitted  that  there  is  no  other  evidence  of  damage 
except  that  arising  from  mental  suffering  alone :  Bryan  v. 
Western  Union  Tel.  Co.,  133  N.  C.  603,  45  S.  E.  938.  In 
that  case  a  telegram  of  similar  character  was  sent  to  the 
plaintiff  at  Wedgefield,  South  Carolina,  from  Mooresville. 
North  Carolina.  The  message  was  promptly  transmitted  to 
Wedgefield  but  was  never  delivered,  the  operator  there  wir- 
ing back,  "Party  unknown,"  The  plaintiff  came  over  to 
North  Carolina  and  brought  suit  against  the  telegraph  com- 
pany for  damages  for  mental  anguish.  It  was  admitted  that 
at  that  time  she  could  not  recover  such  damages  in  South 
Carolina.  This  court  held  that  the  contract  having  been 
made  in  North  Carolina,  damages  must  be  assessed  accord- 
ing to  the  law  of  North  Carolina,  and  the  plaintiff  was  per- 
mitted to  recover  in  our  courts  for  her  ■**^  mental  suffering. 
Am.  St.  Rep.,  Vol.  119—61 
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The  case  was  first  decided  at  August  terra,  1902,  upon  appeal 
from  a  judgment  of  nonsuit  in  the  superior  court.  A  per 
curiam  judgment  was  rendered  affirming  the  judgment  of 
the  superior  court.  At  August  term,  1903,  the  cause  was  re- 
heard, and  after  mature  deliberation  the  former  judgment 
was  reversed  in  an  elaborate  and  forceful  opinion  by  Chief 
Justice  Clark.  In  referring  to  the  question  involved  in  the 
case  at  bar,  the  learned  judge  says:  "The  last  objection  is 
that  the  wrong,  if  any,  occurred  in  South  Carolina,  and  is 
to  be  tried  by  the  laws  of  that  state,  which  it  is  alleged 
did  not  at  that  time  allow  the  recovery  of  damages  for 
mental  anguish.  A  case  exactly  in  point  is  Reed  v.  Tele- 
graph Co.,  135  Mo.  661,  58  Am.  St.  Rep.  609,  37  S.  W.  904, 
34  L.  R.  A.  492,  which  holds  that  'if  a  telegraph  message 
is  delivered  to  the  company  in  one  state,  to  be  by  it  trans- 
mitted to  a  place  in  another  state,  the  validity  and  inter- 
pretation of  the  contract,  as  well  as  its  liability  thereunder, 
is  to  be  determined  by  the  laws  of  the  former  state.'  The 
contract  was  made  at  Mooresville  in  this  state ;  it  is  a  North 
Carolina  contract,  and  damages  for  its  breach  are  to  be  as- 
sessed according  to  the  liability  attaching  to  such  contract 
under  our  laws.  The  code,  section  194  (2),  authorizes  an 
action  against  a  foreign  corporation  'by  a  plaintiff,  not  a 
resident  of  this  state,  when  the  cause  of  action  shall  have 
arisen  ....  within  this  state.'  " 

It  is  manifest  that  the  fact  that  the  plaintiff,  a  nonresi- 
dent, came  to  this  state  and  brought  suit  makes  no  differ- 
ence between  that  case  and  the  case  at  bar.  The  principles 
of  law  governing  the  case  are  the  same,  whether  the  suit  is 
brought  in  our  courts  by  a  resident  of  this  state  or  a  non- 
resident who  comes  here  and  institutes  his  action  under  our 
code:  Cannaday  v.  Atlantic  C.  L.  R.  R.  Co.,  143  N.  C.  439, 
118  Am.  St.  Rep.  82,  55  S.  E.  836,  8  L.  R.  A.,  N.  S.,  939. 

The  learned  counsel  for  the  plaintiff  was  evidently  in- 
advertent *i3  to  Bryan's  case  (133  N.  C.  603,  45  S.  E.  938), 
when  he  stated  that  this  question  is  now  presented  here  for 
the  first  time.  In  that  case  it  is  distinctly  held  that  it  is  a 
North  Carolina  contract,  and  damages  must  be  assessed 
imder  our  laws  and  not  under  the  laws  of  South  Carolina, 
where  the  breach  occurred.  This  doctrine  was  reaffirmed 
and  Bryan's  case  cited  and  approved  by  this  court,  as  at 
present  constituted,  in  Hancock  v.  Western  Union  Tel.  Co., 
137  N.  C.  497,  49  S.  E.  952,  69  L.  R.  A.  403,  in  the  following 
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language:  "If  a  telegraphic  message  is  delivered  to  the  com- 
pany in  one  state  to  be  transmitted  by  it  to  a  place  in  an- 
other state,  the  validity  and  interpretation  of  the  contract, 
as  well  as  the  rule  measuring  the  damages  arisJVig  upon  a 
breach  and  the  company's  liability  therefor,  are  to  be  deter- 
mined by  the  laws  of  the  former  state,  where  the  contract 
originated."  It  is  true  that  the  telegram  in  that  case  orig- 
inated in  Maryland  and  was  sent  into  Virginia,  both  of 
which  we  now  know  do  not  recognize  the  mental  anguish 
doctrine.  But  it  is  to  be  noted  that  in  Hancock's  case  (137 
N..C.  497,  49  S.  E.  952,  69  L.  R.  A.  403)  there  was  no  evi- 
dence that  Virginia  did  not  recognize  such  doctrine,  and  the 
case  was  decided  solely  upon  the  law  of  Maryland.  This 
further  appears  on  the  second  hearing  of  the  ease:  142  N.  C. 
163,  55  S.  E.  83. 

Thus  we  see  that  the  principle  laid  down  in  Bryan's  case 
(133  N.  C.  603,  45  S.  E.  938),  was  settled  upon  after  mature 
consideration  upon  a  rehearing,  and  has  been  reaffirmed  sub- 
sequently by  a  unanimous  court  in  Hancock's  case  (137 
N.  C.  497,  49  S.  E.  952,  69  L.  R.  A.  403),  and  later  in  an 
elaborate  opinion  by  Justice  Hoke  in  Hall  v.  "Western  Union 
Tel.  Co.,  139  N.  C.  369,  52  S.  E.  50.  The  weightiest  consid- 
erations should  move  the  court  to  adhere  to  its  decisions 
unless  it  clearly  appears  that  they  are  wrong.  As  is  well  said 
by  Mr.  Justice  Walker  in  Hill  v.  Atlantic  &  N.  C.  R.  R.  Co., 
143  N.  C.  539,  55  S.  E.  854,  9  L.  R.  A.,  N.  S.,  606:  "The  doc- 
trine of  stare  decisis,  commonly  called  the  'doctrine  of  pre- 
cedents,' has  been  firmly  established  in  the  law.  It  means 
that  we  should  adhere  to  decided  cases  and  settled  prin- 
ciples, and  not  disturb  matters  which  have  been  established 
by  judicial  determination." 

'**'*  The  opinion  of  the  chief  justice  in  Bryan's  case  (133 
N.  C.  603,  45  S.  E.  938)  is  supported  by  abundant  author- 
ity, although  we  admit  the  cases  and  text-writers  are  not  in 
accord.  The  contract  entered  into  at  Danville  for  the  ben- 
efit of  this  plaintiff  may  be  regarded  as  a  continuous  and 
indivisible  contract,  the  performance  of  which  may  run 
through  several  states.  It  was  entered  into  in  Virginia  and 
partially  performed  in  that  state.  The  case  of  Reed  v. 
Western  Union  Tel.  Co.,  135  Mo.  661,  58  Am.  St.  Rep.  609. 
37  S.  W.  904,  34  L.  R.  A.  492,  cited  by  the  chief  justice  in 
Eryan's  case  (133  N.  C.  603,  45  S.  E.  938),  is  a  direct  au- 
thority for  his  position,  and  is  a  case  where  the  telegram 
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was  sent  from  Iowa  to  Missouri.  In  the  opinion  it  is  said: 
"The  contract  was  made  in  Iowa,  and  according  to  the  terms 
was  to  be  pgrtially  performed  in  that  state."  Again :  "Does 
the  circumstance  that  it  was  to  be  partially  performed  in 
Missouri  exempt  it  from  the  laws  of  Iowa?  We  think  most 
clearly  not."  In  Faulkner  v.  Hart,  82  N.  Y.  413,  37  Am. 
Rep.  574,  goods  were  shipped  under  contract  from  New 
York  to  Boston.  They  were  burned  in  Boston  under  circum- 
stances which  freed  the  carrier  from  liability  under  the. 
laws  of  Massachusetts.  The  New  York  court  applied  the 
laws  of  New  York,  where  the  contract  was  made,  and  held 
defendant  liable.  To  the  same  effect  is  Hartman  v.  Louis- 
.fille  &  N.  R.  R.  Co.,  39  Mo.  App.  88.  Mr.  Page,  in  his  work 
on  "Contracts,"  recognizes  the  doctrine  laid  down  in  the 
Reed  case  (135  Mo.  661,  58  Am.  St.  Rep.  609,  37  S.  W.  904, 
34  L.  R.  A.  492),  for,  after  stating  that  it  has  been  held 
that  the  law  of  each  place  of  partial  performance  governs, 
he  says:  "Oh  the  other  hand,  it  has  been  said  that  if  a  con- 
tract is  to  be  performed  in  part  where  made  and  in  part 
elsewhere,  the  law  of  the  place  where  it  is  made  and  per- 
formed in  part  will  control,  etc.  *  * 

Where  the  contract  is  made  in  (?ne  state  to  be  fully  per- 
formed in  another,  the  law  of  the  latter  governs.  "This  rule 
is  founded,"  says  the  supreme  court  of  Wisconsin,  ***  "on 
the  idea  that  in  making  a  personal  contract  to  be  fully 
performed  in  another  state,  the  parties  must  have  had  the 
law  of  that  state  in  view.  But  if  the  contract  is  to  be  partly 
performed  where  made  and  partly  in  other  countries  or 
states,  the  law  of  the  place  where  it  is  made  will  still  govern, 
unless  a  clear  mutual  intention  is  manifested  that  it  shall 
be  governed  by  the  law  of  some  other  country":  Bartlett 
v.  Collins,  109  Wis.  477,  83  Am.  St.  Rep.  928,  85  N.  W.  703. 
To  same  effect  are  Liverpool  etc.  S.  Co.  v.  Phoenix  Ins.  Co.. 
129  U.  S.  397,  9  Sup.  Ct.  Rep.  469,  32  L.  ed.  788 ;  Morgan  v. 
New  Orleans  etc.  R.  R.  Co.,  2  Wood,  244,  Fed.  Cas.  No. 
9804;  Hudson  v.  Northern  Pac.  R.  R.  Co.,  92  Iowa,  231,  54 
Am.  St.  Rep.  550,  60  N.  W.  608 ;  Illinois  C.  R.  R.  Co.  v.  Bebee, 
174  111.  13,  66  Am.  St.  Rep.  253,  50  N.  E.  1019,  43  L.  R.  A. 
210;  Cochran  v.  Ward,  5  Ind.  App.  89,  51  Am.  St.  Rep.  229, 
and  note,  31  N.  E.  581;  Schultz  v.  Howard,  63  Minn.  196, 
56  Am.  St.  Rep.  470,  65  N.  W.  363. 

The  principle  declared  in  Bryan's  case  (133  N.  C.  603,  45 
S.  E.  938),  and  reaffirmed  in  Hancock's  case   (137  N.  C. 
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497,  49  S.  E.  952,  69  L.  R.  A.  403)  and  in  Hall's  case  (139 
N.  C.  369,  52  S.  E.  50),  is  expressly  maintained  by  the  su- 
preme court  of  Texas  in  Western  Union  Tel.  Co.  v.  Waller, 
96  Tex.  589,  97  Am.  St.  Rep.  936,  74  S.  W.  751,  wherein  it  is 
held:  "Where  a  telegraph  message  is  delivered  to  the  com- 
pany at  a  point  in  Texas  for  transmission  to  a  point  in 
Indian  Territory,  the  damages  for  mental  anguish  suffered 
by  the  addressee,  owing  to  delay  in  the  delivery  of  the 
message  in  the  Indian  Territory,  may  be  recovered  in  Texas, 
though  such  damages  are  not  recoverable  in  the  Indian  Ter- 
ritory." In  a  later  case  the  same  court  held  that  "where 
a  message  was  given  to  a  telegraph  company  in  Arkansas 
and  transmitted  to  its  destination  in  Texas,  where  the  agent 
negligently  failed  to  deliver  the  same  to  the  addressee,  a 
recovery  is  governed  by  the  laws  of  Arkansas,  and  damages 
for  mental  anguish,  not  being  recoverable  there,  cannot  be 
recovered  in  a  suit  in  Texas":  Western  Union  Tel.  Co.  v. 
Buchanan,  35  Tex.  Civ.  App.  437,  80  S.  W.  561.  Both  of 
these  cases  refer  to  antecedent  cases  in  the  same  court,  hold- 
ing the  same  doctrine,  and  they  also  refer  to  and  **^  rely 
upon  the  leading  case  of  Reed  v.  Western  Union  Tel.  Co., 
135  Mo.  661,  58  Am.  St.  Rep.  609,  37  S.  W.  904,  34  L.  R.  A. 
492,  cited  by  the  chief  justice  in  his  opinion  in  the  Bryan 
case,  and  are  based  upon  the  doctrine  that  "contracts  are 
to  be  governed  by  the  law  of  the  state  where  entered  into, 
unless  a  different  intention  is  expressed  or  implied  by  the 
contract":  Western  Union  Tel.  Co.  v.  Christensen  (Tex. 
Civ.  App.),  78  S.  W.  744. 

It  will  be  observed  that  the  decisions  of  this  court  are  on 
all-fours  with  the  above-quoted  Texas  cases.  In  the  Bryan 
case  (133  N.  C.  603,  45  S.  E.  938)  the  telegram  originated  in 
North  Carolina  and  was  sent  to  South  Carolina,  where  the 
breach  occurred.  The  law  of  North  Carolina  was  applied. 
In  the  Hall  case  (139  N.  C.  369,  52  S.  E.  50),  which  is  in 
every  respect  identical  with  the  case  at  bar,  the  telegram 
originated  in  Virginia  and  was  sent  to  North  Carolina,  where 
the  breach  occurred  and  where  the  suit  was  brought.  The 
law  of  Virginia  was  applied  by  Mr.  Justice  Iloke,  who, 
speaking  for  a  unanimous  court,  said:  "The  complaint 
averring  that  tb»  contract  was  made  in  Virginia,  the  rights 
of  the  parties  will  be  determined  by  the  laws  of  Virginia 
so  far  as  the  same  apply."  The  learned  ju.stice  cites  and 
approves  both  the  Bryan  (133  N.  C.  603,  45  S.  E.  938)  and 
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the  Hancock  cases  (137  N.  C.  497,  49  S.  E.  952,  69  L.  R.  A., 
403). 

The  lex  loci  solutionis  seems  to  apply  to  those  contracts 
made  in  one  country  and  to  be  wholly  performed  in  another, 
indicating  thereby  two  distinct  places  of  contract,  one  where 
it  is  entered  into,  and  the  other  where  it  is  to  be  entirely 
performed.  Locus,  ubi  contractus  celebratus  est;  locus,  ubi 
destinata  solutio  est.  It  may  be  said  that  the  law  of  the 
place  governs  only  as  to  the  validity  and  interpretation  of 
the  contract,  and  not  as  to  the  means  of  enforcing  it  or  com- 
pensating for  its  breach.  The  lex  loci  seems  to  embrace 
more  than  that.  It  is  said  in  9  Cyclopedia,  668:  "This  law 
(of  the  place)  governs  not  only  as  to  its  execution,  authen- 
tication and  construction,  but  also  as  to  the  legal  obligations 
arising  from  it,  and  as  to  what  is  to  be  deemed  a  perform- 
ance, '**''  satisfaction  or  discharge":  Davis  v.  Morton,  5 
Bush,  160,  96  Am.  Dee.  345.  The  supreme  court  of  Indiana 
holds  that  the  law  of  the  place  includes  the  remedy  there 
given  for  its  breach,  but  does  not  interfere  with  a  question 
of  legal  procedure,  which  is  governed  by  the  lex  fori :  Coch- 
ran V.  Ward,  5  Ind.  App.  89,  51  Am.  St.  Rep.  229,  31  N.  E. 
581.  The  supreme  court  of  the  United  States  says:  "It  is 
also  the  settled  doctrine  of  this  court  that  the  laws  which 
subsist  at  the  time  and  place  of  making  a  contract  enter 
into  and  form  a  part  of  it  as  if  they  were  expressly  i  e/erred 
to  or  incorporated  in  its  terms.  This  rule  embraces  alike 
those  which  affect  its  validity,  construction,  discharge  and 
enforcement."  Again:  "The  obligation  of  a  contract  in- 
cludes everything  within  its  obligatory  scope.  Among  these 
elements  nothing  is  more  important  than  its  means  of  en- 
forcement. This  is  the  breath  of  its  vital  existence":  Ed- 
wards V.  Kearzey,  99  U.  S.  595,  24  L.  ed.  793.  The  court 
evidently  was  governed  by  these  and  similar  cases  when  it 
held  in  Bryan's  case,  as  well  as  Hancock's  and  Hall's  cases, 
that  the  law  of  the  place  included  the  question  of  damage  as 
well  as  the  validity  and  interpretation  of  the  contract. 
While  we  recognize  that  respectable  authority  may  be  found 
militating  against  the  position  this  court  has  heretofore 
taken,  we  do  not  feel  that  we  should  depart  from  the  pre- 
•  edents  we  have  already  made. 

Reversed. 
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A  Contract  Made  in  One  State  to  be  performed  in  another  state  is 
governed  by  the  law  of  the  latter.  But  a  contract  which  is  to  be 
performed  partly  in  the  state  where  made  and  partly  in  another  state 
is  governed  by  the  law  of  the  former:  Swedish-American  Nat.  Bank 
V.  First  Nat.  Bank,  89  Minn.  98,  99  Am.  St.  Eep.  549,  and  cases  cited 
in  the  cross-reference  note  thereto. 

The  Liability  of  Telegraph  Companies  for  damages  due  to  mental 
suffering  is  discussed  in  the  recent  note  to  Kagy  v.  Western  Union 
TeL  Co.,  117  Am.  St.  Eep.  301. 


GREENWOOD  v.  SOUTHERN  RAILWAY  COMPANY. 

[144  N.  C.  446,  57  S.  E.  157.] 

WATERS. — ^A  Bailroad  Company  does  not  Owe  to  the  Owner 
of  Eeal  Property  adjacent  to  its  right  of  way  the  duty  of  providing 
ditches  sufficient  to  collect  and  carry  off  all  surface  water  that  comes 
down  from  the  land  above  in  its  natural  flow.     (p.  969.) 

WATERS. — Tlie  Lower  Proprietor  must  receive  the  surface 
water  which  falls  on  adjoining  higher  lands  and  naturally  flows  there- 
from,    (p.  969.) 

WATERS. — A  railroad  corporation  is  not  liable  for  not  keep- 
ing open  side  ditches  constructed  by  it  for  the  purpose  of  diverting 
and  carrying  off  water  coming  down  from  above.  Though  it  allows 
such  ditches  to  fill  up  and  thereby  lets  water  from  land  above  sweep 
across  its  track  and  flow  in  its  natural  course  upon  lands  below, 
the  owner  of  the  latter  cannot  recover  damages,  there  being  no 
charge  that  the  railroad  by  its  track  obstructed  or  diverted  the 
natural  flow  of  the  stream,     (p.  969.) 

J.  F.  Hendren  and  W.  L.  Reece,  for  the  plaintiff. 

Manly  &  Hendren,  for  the  defendant. 

'*^«  CLARK,  C.  J.  Action  for  damages  to  the  bottom 
lands  of  the  plaintiff  by  water  overflowing  the  track  of  the 
defendant  and  ponding  thereon.  The  allegations  of  negli- 
gence are  that  the  defendant  had  negligently  permitted  and 
allowed  the  ditch  on  its  right  of  way  on  the  north  side  of 
the  track,  where  it  passed  over  the  plaintiff's  land,  to  remain 
filled  up  and  unopened,  and  the  ditch  was  necessary  to  divert 
and  carry  off  the  water  flowing  onto  the  right  of  way;  that 
by  reason  of  the  ditch  being  so  filled  up  and  remaining  un- 
opened, water  overflowed  the  track,  and  ponded  itself  on 
his  bottom  lands  on  the  south  side  of  the  track,  cutting 
washes  in  the  land  and  leaving  a  deposit  on  the  land  of  sand, 
gravel  and  other  substances  injurious  to  the  soil.     There  is 
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no  allegation  that  the  embankment  caused  the  water  to 
obstructed  in  its  flow  and  therefore  pond  on  his  upland. 

The  hill  land  lying  to  the  north  consists  of  some  six  oi 
seven  acres  that  drained  into  a  ravine  ending  some  seventy-<j 
five  feet  from  the  track,  and  the  water  that  had  collected  h 
this  ravine  from  the  six  or  seven  acres,  both  cultivated  am 
^^"^  uncultivated,  after  following  the  course  of  the  ravine 
to  its  end,  then  flowed  into  a  ditch  or  gulley  which  began^ 
at  the  end  of  the  ravine  and  continued  toward  the  tracks 
and  emptied  all  the  water  so  collected  on  the  right  of  way, 
about  half-way  between  the  outer  edge  of  the  right  of  way 
and  the  side  ditch. 

At  a  point  opposite  where  the  water  was  so  emptied  onto 
the  right  of  way  the  land  was  practically  level  and  formed 
a  watershed,  and  it  was  at  this  point  that  the  water  would 
flow  over  the  track  onto  plaintiff's  bottom  lands  to  the  south. 
Beginning  at  this  point,  the  defendant  had  cut  a  side  ditch, 
one  to  the  east  and  one  to  the  west.  As  originally  cut,  and 
when  opened,  the  ditch  began  at  a  depth  of  about  twelve 
inches,  and  as  it  continued  along  the  side  of  the  track  got 
deeper  and  deeper,  until,  at  the  point  where  it  emptied  into 
a  natural  water  channel,  it  was  some  five  or  six  feet  in  depth. 
The  evidence  disclosed  that  this  side  ditch  would  be  filled 
up  with  dirt,  trash,  etc.,  coming  down  from  plaintiff's  land 
through  the  ravine  and  ditch,  and  when  so  filled  up  would 
remain  in  that  condition  for  periods  of  time,  long  and  short. 
The  side  ditch  was  properly  and  carefully  constructed,  and,^ 
when  not  filled  up  by  the  dirt  and  trash  from  plaintiff's 
land  above,  provided  ample  drainage  for  the  right  of  way, 
but  was  not  sufficient,  even  when  not  filled  up,  to  carry  off^ 
all  the  water  that  came  down  through  the  ravine  in  hard 
rains.  Practically  all  the  water  that  flowed  into  this  side 
ditch,  or  onto  plaintiff's  land  south  of  the  road,  came  from 
his  lands  above. 

There  was  testimony  to  the  effect  that  to  cut  a  ditch  suffi- 
cient to  carry  off  all  the  water  that  came  upon  the  right  of 
way  it  would  have  to  be  begun  so  deep  at  its  beginning  that 
when  it  reached  its  output  it  would  be  so  deep  as  to  seriously 
impair  the  usefulness  and  safety  of  the  roadbed.  It  was 
***  also  in  evidence  that  a  ditch  could  not  be  made  that 
would  not  fill  up  with  the  dirt  and  trash  brought  down  from 
the  land  above  during  a  hard  rain. 
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There  was  also  evidence  tending  to  show  that  the  plaintiff 
could,  at  a  reasonable  cost,  cut  a  ditch  on  the  south  side  of 
the  track,  and  thus  prevent  the  water  that  broke  over  the 
track  from  sobbing  his  bottom  land. 

There  was  a  verdict  for  the  plaintiff.  Exception  and  ap- 
peal by  the  defendant. 

The  exceptions  are  to  the  charge  only.  His  honor  erred  in 
instructing  the  jury  thaf  "the  defendant  owed  to  the  plain- 
tiff the  duty  to  provide  side  ditches  sufficient  to  collect  and 
carry  off  all  surface  water  that  came  down  from  the  laud 
above  in  its  natural  flow,"  and  was  responsible  for  any 
damages  the  plaintiff  sustained  by  reason  of  the  defendant's 
ditches  being  insufficient  to  carry  off  the  water  coming  down 
from  above  in  its  natural  flow,  and  refused  to  charge,  as  re- 
quested, that  it  did  not  owe  such  duty  to  the  plaintiff. 

It  is  settled  that  the  lower  proprietor  must  receive  the 
surface  water  which  falls  on  adjoining  higher  lands  and 
naturally  flows  therefrom.  The  owner  of  the  upper  land 
may  accelerate  the  flow  of  the  water,  but  cannot  divert  it: 
Porter  v.  Durham,  74  N.  C.  767.  This  is  true  as  between 
the  defendant  and  the  plaintiff  as  owner  of  the  land  above 
the  railroad  track,  and  it  is  equally  true  as^  between  the 
defendant  and  the  plaintiff  as  the  owner  of  the  land  below 
the  railroad. 

The  defendant,  had  it  so  chosen,  might  by  its  side  ditches 
have  caught  the  water  coming  down  from  the  plaintiff's 
*^^  land  above  its  track  and  led  it  to  be  discharged  at  an- 
other point — if  the  owner  of  the  land  at  such  point  did  not 
object.  But  there  is  no  allegation  or  proof  that  the  defend- 
ant has  obstructed  or  diverted  the  natural  flow  of  the  wator 
coming  from  above  and  poured  it  upon  the  plaintiff's  land. 
The  plaintiff  has  no  legal  ground  for  his  complaint,  which 
is  that  the  defendant  has  not  kept  open  side  ditches  to  divert 
and  carry  off  the  water  coming  down  from  above,  but,  per- 
mitting the  ditches  to  fill  up,  has  let  the  water  from  the 
plaintiff's  land  above  sweep  across  its  track,  unimpeded, 
and  flow  in  its  natural  course  upon  the  plaintiff's  land  below. 

Error. 


If  a  Bailroad  Company  Fails  to  Provide  a  Sufficient  Drain  or  outlet 
through  its  right  of  way  to  afford  a  reasonably  prompt  passage 
for  the  surface  water  seeking  outlet  there  in  times  of  heavy  or  long- 
continued  rainfall,  it  is  liable  to  adjoining  land  owners  for  the 
overflow  of  their  property  resulting  therefrom:  Harvey  v.  Mason 
City  etc.  R.  R.  Co.,  120  Iowa.  4r).-),  ]\:\  Am.  St.  Rep.  4S3,  and  see 
the  cases  cited  in  the  crossrefoienco  note  tluTeto. 
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McIVER  V.  YOUNG  HARDWARE  COMPANY. 

[144  N.  C.  478,  57  S.  E.  1C9.] 

BALES. — The  Essence  of  a  Sale  ia  a  transfer  of  property  in  a 
thing  from  the  seller  to  the  buyer  for  a  price,     (p.  974.) 

CORPORATIONS — Transfer  "by  One  to  Another,  When  Invalid. 
Directors  of  a  corporation,  though  they  ure  also  stockholders,  cannot 
sell  its  property  to  anyone  for  their  own  benefit  to  the  prejudice  of 
its  creditors.  Hence,  they  cannot  sell  practically  the  entire  property 
of  the  corporation  upon  a  consideration  moving  .to  themselves,  (p. 
974.) 

CORPORATIONS — ^Liahility  of  Oflacers  and  Stockholders. — The 
stockholders  and  officers  of  a  corporation  are  liable  to  it  and  its 
creditors  for  any  acts  of  malfeasance,  misfeasance  or  nonfeasance 
by  which  their  rights  are  injuriously  affected,  and,  as  a  consequence, 
for  any  loss  arising  out  of  their  fr&ud  or  negligence,     (p.  974.) 

CORPORATIONS — The  Trust  Fund  Doctrine. — While,  as  be 
tween  itself  and  its  creditors,  a  corporation  may  be  regarded  simply 
as  a  debtor,  still,  as  between  its  creditors  and  its  stockholders,  its  as- 
sets are  considered  in  equity  as  a  fund  for  the  payment  of  debts, 
and  cannot  be  diverted  from  that  purpose  for  the  benefit  of  the  latter, 
no  matter  what  the  form  of  the  transaction  by  which  the  scheme  of 
the  transfer  is  consummated,     (p.  975.) 

CORPORATIONS— Conveyance  by  One  to  Another,  When 
Deemed  Fraud«lent. — A  sale  by  one  corporation  to  another  in  con- 
sideration of  the  latter 's  delivering  a  specified  amount  of  stock  to 
the  individual  shareholders  in  the  selling  corporation  and  guaranteeing 
the  payment  of  its  debts  is  prima  facie  fraudulent  as  to  the  creditors 
of  the  selling  corporation,     (p.  977.) 

CORPORATIONS,  Directors  of,  When  Answerable  for  Its  Debts 
Because  They  have  Disposed  of  Its  Assets  for  Stock  in  Another 
Corporation. — If  the  directors  of  a  corporation  in  its  behalf  sell  its 
assets  to  another  corporation  in  consideration  that  the  latter  will 
issue  to  them  a  specified  amount  of  its  stock  and  pay  the  debts 
of  the  selling  corporation,  such  directors,  having  disposed  of  its  prop- 
erty wrongfully,  are  personally  liable  for  the  debts  of  such  corpora- 
tion, the  property  so  disposed  of  having  been  of  sufficient  value  to 
pay  such  debts,  and  the  creditors  cannot  be  compelled  to  accept 
the  stock  so  agreed  to  be  paid.     (p.  979.) 

A  CORPORATION  cannot  be  Regarded  as  a  Bona  Fide  Pur- 
chaser for  Value,  without  notice,  when  another  corporation  sells  to 
it  its  assets  in  consideration  that  the  purchaser  will  make  payment 
by  assuming  the  debts  of  the  selling  corporation  and  by  issuing  a 
specified  amount  of  its  stock  to  the  directors  authorizing  such  sale, 
(p.  979.) 

CORPORATION,  Purchaser  of  Assets  of  One,  When  Becom?s 
Answerable  for  the  Latter 's  Liabilities. — If  one  corporation  sells  its 
assets  to  another  in  consideration  of  the  agreement  of  the  latter  to 
issue  its  stock  in  a  specified  amount  to  the  directors  of  the  selling 
corporation,  the  purchasing  corporation  and  the  directors  of  the  sell- 
ing corporation  are  jointly  and  severally  liable  to  the  receiver  of  the 
selling  corporation  for  the  payment  of  its  liabilities,  the  property  so 
sold  having  been  of  sufficient  value  to  make  such  payment,     (p.  980.) 
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CORPORATION,  Receiver  of,  Recovery  of  is  Limited  to  the 
Amount  Necessary  to  Satisfy  Its  Creditors. — Where  the  receiver  of  an 
insolvent  corporation  sued  another  corporation,  which  had  also  be- 
come insolvent,  claiming  the  right  to  recover  on  the  ground  that 
the  corporation  of  which  he  is  receiver  sold  almost  its  entire  assets 
to  the  other  corporation  in  consideration  of  the  agreement  that  the 
purchasing  corporation  would  pay  the  debts  of  the  selling  corpora- 
tion and  issue  stock  to  the  stockholders  of  the  latter  of  a  specified 
amount,  such  sale  is  a  fraud  on  the  creditors  of  the  selling  cor- 
poration, and  such  receiver,  for  their  benefit,  may  maintain  a  suit 
in  equity  against  the  purchasing  corporation  in  the  hands  of  the  re- 
ceiver of  another  corporation  and  prove  against  it  the  value  of  the 
goods  purchased,  but  is  not  entitled  to  receive  more  than  will  satisfy 
the  creditors  of  the  selling  corporation.  No  recovery  can  be  had 
on  behalf  of  the  stockholders  beyond  the  amount  necessary  to  satisfy 
the  creditors,  when  such  stockholders  have  participated  in  the  benefit 
of  the  illegal  transaction,  and  thereby  estopped  themselves  from 
questioning  it.     (pp.  980,  981.) 

CORPORATIONS,  Fraudulent  Transfer  from  One  to  Another 
Though  There  is  No  Fraudulent  Intent. — Where  one  corporation 
transfers  its  assets  to  another  in  consideration  of  an  agreement  that 
the  latter  will  pay  a  specified  sum  on  its  capital  stock  to  the  stock- 
holders and  directors  of  the  former  in  consideration  of  the  liabilities 
i)f  the  selling  corporation,  the  transaction  is  fraudulent  as  to  its 
•".reditors,  though  no  actual  fraudulent  intent  can  be  imputed  to  the 
parties,     (p.  982.) 

CORPORATION — Liability  of  Stockholders,  When  not  Affected 
by  Charter  Provisions. — The  provision  in  the  charter  of  a  corporation 
that  no  stockholder  shall  be  liable  for  any  debt,  liability,  contract, 
tort,  omission  or  engagement  of  the  corporation  or  other  stockholder 
therein  does  not  prevent  the  stockholders  from  being  held  liable 
as  officers  or  directors  for  a  joint  tort  or  misfeasance  committed  by 
them  to  the  prejudice  of  creditors,     (p.  982.) 

John  W.  Hinsdale  and  Seawell  &  Melver,  for  the  plaintiff. 

W.  J.  Adams,  Womack,  Hayes  &  Bynum,  for  the  defend- 
ant. 

479  WALKER,  J.  The  Sanford  Hardware  Company  is  a 
corporation  chartered  by  this  state  in  June,  1900,  with  an 
authorized  capital  of  $4,500,  of  which  $3,000  has  been  paid 
in,  and  had  its  place  of  bu.siness  at  Sanford,  North  Carolina. 
The  Young  Hardware  Company  was  also  chartered  by  this 
state,  and  had  its  place  of  business  at  Raleigh,  North  Caro- 
lina, both  having  been  engaged  in  the  hardware  business. 
The  Sanford  corporation  became  insolvent,  and,  in  a  judg- 
ment creditor's  suit  against  it  to  subject  its  assets  to  the 
payment  of  its  debts  and  liabilities,  the  plaintiff.  D.  E. 
McIver,  was  appointed  receiver,  and,  as  such,  he  brings  this 
iiction. 
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The  case  was  tried  by  consent  without  a  jury,  and  the! 
court  found  substantially  the  following  facts:  The  plaintiff, 
'****  D.  E.  Mclver,  was  duly  appointed,  in  April,  1905,  re- 
ceiver of  the  Sanford  Hardware  Company,  with  the  usual 
powers;  the  defendants  Bynum  and  Clark  were  the  president ^ 
and  secretary  and  treasurer  of  the  company,  and  they,  with 
Terry,  were  its  only  stockholders  and  directors.  Terry,  By- 
num and  Clark,  finding  that  the  company  was  not  making 
money,  sold  to  the  Young  Hardware  Company  the  entire 
stock  of  goods  of  the  Sanford  Hardware  Company  at  the 
price  of  $2,000,  its  then  value,  taking  in  payment  therefor, 
capital  stock  of  the  former  company  of  the  par  value  of 
$2,000,  which  was  worth  at  the  time  fifty  cents  on  the  dollar, 
as  they  then  well  knew,  and  which  is  now  absolutely  worth- 
less. Of  this  stock,  according  to  the  agreement  between  the 
parties,  $500  was  issued  directly  to  Terry,  $500  to  Bynum, 
and  $500  to  Clark.  The  remaining  $500  was  retained  by 
the  Young  Hardware  Company  until  the  Sanford  Hardware 
Company's  debts  should  be  paid  and  has  never  been  issued 
and  delivered  to  the  latter.  It  was  thought,  at  the  time,  to 
be  sufficient  to  pay  the  outstanding  debts.  The  several  de- 
fendants, after  the  appointment  of  Mclver  as  receiver,  and 
after  the  stock  became  worthless,  tendered  the  stock  of  the 
Young  Hardware  Company,  severally  held  by  them,  to  the 
plaintiff,  who  declined  to  receive  it.  The  debts  of  the  San- 
ford Hardware  Company,  at  the  time  of  the  transactions 
herein  mentioned  and  at  the  present  time,  amount  to  about 
$620.  Some  of  its  debts,  not  included  in  the  $620,  have 
been  settled  by  it  since  the  transfer  of  its  stock  of  mer- 
chandise. The  Sanford  Hardware  Company  retained  a  safe 
and  typewriter,  value  not  given,  and  some  small  articles,  and 
certain  book  accounts  now  worth  $10  or  $15,  which  articles, 
with  the  stock  of  goods,  constituted  its  entire  assets.  Cred- 
itors have  reduced  their  claims  to  judgments,  have  issued 
executions,  and  the  sheriff  has  returned  the  same  "nothing  to 
be  ***  found."  All  of  the  foregoing  facts  were  known  to 
all  of  the  defendants  at  the  time  of  the  transaction.  The 
Young  Hardware  Company  is  now  insolvent  and  was  so 
when  this  action  was  brought.  The  Sanford  Hardware  Com- 
pany has  never  received  from  it,  or  from  any  source,  any 
payment  of  money  or  other  thing  of  value  for  the  stock  of 
goods  delivered  to  the  latter  by  Bynum,  Clark  and  Terry. 
At  the  time  of  the  said  transactions,  Bynum  was  president 
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of  the  Sanford  Hardware  Company  and  manager  of  the  other 
corporation,  but  had  no  other  interest  in  the  latter  until  the 
$500  of  its  stock  was  issued  to  him.  The  negotiations  and 
trade  Mnth  the  Young  Hardware  Company  were  conducted 
by  Bynum  and  Clark,  by  and  with  the  knowledge  and  con- 
sent of  Terry.  When  the  offer  was  made  for  the  stock  of 
goods  by  the  Young  Hardware  Company,  Bynum,  Clark  and 
Terry  consulted  about  it  and  accepted  in  writing  the  pro- 
posal to  buy.  At  the  time,  though,  the  Sanford  Hardware 
Company  was  not  being  pressed  in  any  way  by  its  creditors, 
and  had  not  been.  The  transfer  of  the  goods  was  made  in 
November,  1904,  in  good  faith,  without  concealment  or 
fraud,  and  Bynum,  Clark  and  Terry  received  nothing  in 
the  way  of  benefit  from  the  transaction  except  the  stock 
of  the  Young  Hardware  Company. 

The  charter  of  the  Sanford  Hardware  Company  provides 
as  follows: 

"With  the  consent,  in  writing  and  pursuant  to  the  vote 
of  the  holders  of  a  majority  of  the  stock  issued  and  out- 
standing, the  directors  shall  have  power  and  authority  to 
sell,  assign,  transfer  or  otherwise  dispose  of  the  whole  prop- 
erty of  this  corporation. 

"No  stockholder  of  the  said  corporation  shall  be  individ- 
ually liable  for  any  debt,  liability,  contract,  tort,  omission  or 
engagement  of  the  said  corporation  or  of  any  other  stock- 
holder herein." 

'***  The  company  also  had  the  general  power  to  buy  and 
sell  real  and  personal  property. 

Upon  the  facts  thus  found  by  it  the  court  adjudged  that 
the  plaintiff  is  only  entitled  to  recover  from  the  defendants 
A.  P.  Terry,  A.  J.  Bynum,  Jr.,  and  A.  M.  Clark  the  certifi- 
cates of  stock  held  by  them  and  issued  to  them  by  the  Young 
Hardware  Company;  that  he  take  nothing  by  his  suit  except 
the  said  certificate  of  stock,  and  that  the  defendants  go  with- 
out day  and  recover  of  the^  plaintiff  their  costs.  Plaintiff 
excepted  and  appealed. 

If  we  should  concede  that  the  transaction  by  which  the 
transfer  of  the  property  of  the  Sanford  Hardware  Company 
to  the  Young  Hardware  Company  was  effected  by  Bynum, 
Clark  and  Terry  was  valid  as  a  corporate  act,  and  sufficient 
to  pass  the  title  to  the  latter  company,  as  against  creditors 
of  the  former  company,  iinless  there  is  some  other  objection 
to  the  transfer,  we  think  it  is  so  lacking  in  the  essential 
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elements  of  a  bona  fide  sale  that,  however  regularly  and 
formally  those  who  were,  at  the  time,  stockholders  and 
officers  of  the  Sanford  Hardware  Company  proceeded,  no 
title  to  the  property  was  ever  acquired  by  the  Young  Hard- 
ware Company,  so  far  as  the  creditors  of  the  other  cor- 
poration are  concerned.  The  essence  of  a  sale  is  the  trans- 
fer of  the  property  in  the  thing  from  the  buyer  to  the  seller 
for  a  price:  Tiffany  on  Sales,  pp.  1,  2.  No  price  has  been 
paid  to  the  Sanford  Hardware  Company,  which  is  an  entity 
distinct  from  its  corporators. 

It  was  not  competent  for  the  directors  of  the  Sanford 
Hardware  Company,  even  though  they  were  also  stockhold- 
ers, to  sell  its  property  to  anyone  for  their  own  benefit 
**^  and  advantage  and  to  the  prejudice  of  its  creditors,  or, 
in  other  words,  to  sell  practically  the  entire  property  of  the 
corporation  upon  a  consideration  moving  to  themselves.  It 
has  been  held  that  a  director,  who  is  also  a  creditor  of  a 
corporation,  cannot  prefer  himself  to  the  other  creditors  in 
the  application  of  its  assets  to  the  security  or  payment  of 
its  debts:  Hill  v.  Pioneer  Lumber  Co.,  113  N.  C.  173,  37  Am. 
St.  Rep.  621,  18  S.  E.  107,  21  L.  R.  A.  560;  Merchants'  Nat. 
Bank  V.  Newton  Cotton  Mills,  115  N.  C.  507,  20  S.  E.  765. 
The  assets  of  a  corporation  are,  in  a  certain  sense,  to  be  re- 
garded as  a  trust  fund,  and  the  officers  as  occupying  the 
position  of  fiduciaries,  in  respect  to  their  duty  toward  cred- 
itors, charged  with  the  preservation  and  proper  distribution 
of  those  assets.  The  corporate  debts  must  be  paid  before 
they  can  appropriate  any  part  of  the  assets  to  their  own 
use,  though  they  may  also  be  stockholders.  The  fund  for 
the  payment  of  dividends  and  for  the  redemption  of  the 
stock  is  what  is  left  after  the  creditors  have  been  satisfied. 
It  is  true  that,  subject  to  the  exception  already  mentioned, 
the  corporation,  through  its  appointed  officers  and  agents, 
may  dispose  of  its  assets  just  as  an  individual  may  deal  with 
his  property  until,  by  reason  ot  its  insolvency,  they  are 
brought  under  the  control  of  the  court,  when  they  will,  be 
distributed  among  the  creditors  ratably  and  upon  the  prin- 
ciple that  equality  is  equity,  subject,  however,  to  the  recog- 
nition and  enforcement  of  any  superior  equitable  rights  or 
liens  acquired  beforehand,  and  which  may  entitle  the  hold- 
ers thereof  to  be  preferred  with  respect  to  them  in  the  ad- 
ministration of  the  fund. 
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It  is  needless  to  enter  upon  any  elaborate  discussion  of 
what  is  known  as  the  "trust-fund  doctrine"  in  order  to 
define  its  true  nature  and  to  fix  its  limitations,  for  it  is 
quite  sufficient,  for  the  purpose  of  deciding  this  case,  that, 
as  a  part  of  that  important  doctrine,  we  find  it  to  be  settled 
that  the  stockholders  and  officers  of  the  corporation  are 
■***  liable  to  it  and  to  its  creditors  for  any  acts  of  mal- 
feasance, misfeasance  or  nonfeasance,  by  which  their  rights 
are  injuriously  affected,  and,  as  a  consequence,  for  any  loss 
arising  out  of  their  fraud  or  negligence.  If  they  have  served 
themselves,  directly  or  indirectly,  instead  of  serving  the 
corporation  when  their  interests  and  those  of  the  corporation 
or  of  its  creditors  conflict,  they  must  answer  for  any  loss  re- 
sulting from  their  faithfulness  and  cupidity.  "While  there  is 
no  direct  and  express  trust  attached  to  the  corporate  prop- 
erty for  the  benefit  of  its  creditors,  so  that  its  assets  cannot 
be  conveyed  by  it  or  acquired  by  another  except  they  be 
subject,  in  the  hands  of  the  purchaser,  to  the  burden  of  a 
trust  or  lien,  and  therefore  they  can  properly  be  called  a 
trust  fund  only  "by  way  of  analogy  or  metaphor";  and 
while,  as  between  itself  and  its  creditors,  the  corporation 
may  be  regarded  as  simply  a  debtor,  still,  as  between  its 
creditors  and  its  stockholders,  its  assets  are  considered  in 
equity,  as  a  fund  for  the  payment  of  debts  and  cannot  be 
diverted  from  that  purpose  for  the  benefit  of  the  latter,  no 
matter  what  the  form  of  the  transaction  may  be  by  which 
the  scheme  of  diversion  is  consummated. 

The  principles  we  have  thus  generally  stated  are  well 
sustained  by  numerous  authorities:  Sawyer  v.  Hoag,  17 
Wall.  610,  21  L.  ed.  731;  HoUins  v.  Brierfield,  C.  &  S.  Co.. 
150  U.  S.  371,  14  Sup.  Ct.  Rep.  127,  37  L.  ed.  1113;  Marshall 
Foundry  Co.  v.  Killian,  99  N.  C.  501,  6  Am.  St.  Rep.  539. 
6  S.  E.  680;  Clayton  v.  Ore  Knob  Co.,  109  N.  C.  385,  14  S.  E. 
36;  Hill  V.  Pioneer  Lumber  Co.,  113  N.  C.  173,  37  Am.  St. 
Rep.  621,  18  S.  E.  107,  21  L.  R.  A.  560;  IMerehants'  Nat. 
Bank  v.  Newton  Cotton  Mills,  115  N.  C.  507,  20  S.  E.  765 ; 
Thomson-Houston  Electric  Light  Co.  v.  Henderson  Electric 
Light  Co.,  116  N.  C.  112,  21  S.  E.  951 ;  Cooper  v.  Adel  Secur- 
ity Co.,  122  N.  C.  463,  30  S.  E.  348 ;  Graliam  v.  Carr,  130  N.  C. 
271,  41  S.  E.  379 ;  Wood  v.  Dummer,  3  Mason,  308,  Fed.  Cas. 
No.  17,944;  Handley  v.  Stutz,  139  U.  S.  417,  11  Sup.  Ct. 
Rep.  530,  35  L.  ed.  227.  In  the  la.st-cited  case  the  subject  is 
fully  discussed  and  the  cases  bearing  upon  it  are  carefully 
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collated.  Speaking  of  the  obligation  of  directors  arising 
out  of  this  trust  relation,  Justice  Davis,  for  the  court,  '***^  in 
Drury  v.  Milwaukee  &  S.  R.  R.  Co.,  7  Wall.  299,  19  L.  ed. 
40,  says:  "It  was  their  duty  to  administer  the  important 
matters  committed  to  their  charge  for  the  mutual  benefit  of 
all  parties  interested,  and  in  receiving  an  advantage  to  them- 
selves not  common  to  the  other  creditors  they  were  guiltj' 
of  a  plain  breach  of  duty."  Let  it  be  noted  that  this  was 
said  of  directors  who  were  also  creditors — sustaining  the 
dual  relation  of  trustees  and  creditors.  We  find  the  same 
idea  thus  clearly  stated  in  10  Cyclopedia,  pages  654,  655: 
"If  the  capital  stock  should  be  divided,  leaving  any  debts 
unpaid,  every  shareholder  receiving  his  share  of  the  capital 
stock  would  in  equity  be  held  liable  pro  rata  to  contribute 
to  the  discharge  of  such  debts  out  of  the  funds  in  his  own 
hand.  Accordingly,  when  the  property  has  been  divided 
among  the  shareholders,  a  judgment  creditor,  after  the  re- 
turn of  an  execution  against  the  corporation  unsatisfied,  may 
maintain  a  creditor's  bill  against  a  single  shareholder  or 
against  as  many  shareholders  as  he  can  find  within  the  juris- 
diction, to  charge  him  or  them  to  the  extent  of  the  assets 
thus  diverted,  and  it  is  immaterial  whether  he  got  them  by 
fair  agreement  with  his  associates  or  by  an  act  wrongful 
as  again3t  them.  In  affording  relief  to  creditors  of  corpora- 
tions on  this  ground,  courts  of  equity  proceed  on  the  familiar 
principle  that  whoever  is  found  in  possession  of  a  trust 
fund,  under  circumstances  which  charge  him  with  knowl- 
edge of  the  trust,  is  bound  to  account  as  trustee  to  those 
beneficially  interested  in  such  fund.  Whenever  sharehold- 
ers have  in  their  possession  any  of  this  trust  fund  they  hold 
it  cum  onere,  subject  to  all  the  equities  which  attach  to  it, 
and  they  stand  in  such  a  relation  of  privity  with  the  cor- 
poration that  their  dealings  with  it  will  be  subjected  to 
close  scrutiny  where  the  rights  of  its  creditors  are  involved." 
4»«  So  in  Townsend  v.  Williams,  117  N.  C.  330,  23  S.  E. 
461,  this  court  substantially  said  that  directors  are  not  mere 
figure-heads,  but  occupy  a  fiduciary  relation  toward  the  cor- 
poration, the  stockholders  and  the  creditors;  they  must  ex- 
ercise care,  attention  and  circumspection  in  the  manage- 
ment of  its  affairs,  and  particularly  in  the  safekeeping  and 
disbursement  of  the  funds  put  into  their  custody  and  con- 
trol, and  they  must  see  that  they  are  appropriated  as  in- 
tended for  the  purposes  of  the  trust.     If  they  misappropriate 
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them  or  allow  others  to  divert  them  from  those  purposes, 
they  must  account  to  their  cestuis  que  trust  for  the  derelic- 
tion of  duty:  Shea  v.  Mabry,  1  Lea  (Tenn.),  319.  But 
more  to  the  point  is  a  statement  of  the  principle  of  liability 
involved  in  this  case  by  Judge  Thompson,  which  seems  to  be 
peculiarly  applicable  to  the  facts  as  they  appear  in  the  rec- 
ord: "It  is  not  necessary  to  say  that  the  corporation  cannot 
sell  or  in  any  way  alien  its  property  to  the  prejudice  of  its 
creditors  so  as  to  hinder,  delay  or  defraud  them  in  the  col- 
lection of  debts  owing  by  it;  and  in  general,  whenever  a 
conveyance  is  made  by  a  corporation  under  such  circum- 
stances as  would  characterize  it  as  a  fraud  upon  creditors, 
if  made  by  an  individual,  it  will  be  set  aside  in  equity  rft 
the  suit  of  such  creditors,  or  other  appropriate  relief  will  be 
acdorded  them.  Hence,  a  sale  by  a  corporation  to  another 
corporation,  in  consideration  of  the  latter  delivering  a  spe- 
cified amount  of  its  stock  to  the  individual  shareholders  of 
the  selling  corporation,  and  guaranteeing  the  payment  of 
the  debts  of  the  selling  corporation,  is  prima  facie  fraudu- 
lent as  to  the  creditors  of  the  selling  corporation;  and, 
where  the  rights  of  a  creditor  have  supervened,  it  is  beyond 
the  power  of  the  corporation,  even  with  the  consent  of  its 
shareholders,  to  sell  out  its  plant  and  retire  from  business, 
taking  the  stock  of  the  purchasing  corporation  in  payment 
therefor  and  issuing  '***'^  it  to  one  of  its  individual  share- 
holders, without  any  agreement  on  his  part  to  pay  the  cor- 
porate debts":  10  Cyc.  1266,  1267. 

It  will  be  observed  that  the  transaction  is  said  by  Judge 
Thompson  to  be  void  as  being,  in  contemplation  of  law, 
fraudulent  in  respect  to  creditors;  but,  whether  technically 
fraudulent  or  not,  the  fact  is  that  assets,  which  should  liave 
gone  to  the  payment  of  the  corporate  debts  and  liabilities, 
have  been  imlawfuUy  withdrawn  from  that  purpose  and 
applied  to  the  benefit  of  the  shareholders,  who  are  not  en- 
titled to  receive  them,  leaving  the  debts  of  the  corporation 
unpaid.  Such  a  conveyance  of  the  assets  is  practically,  and 
to  all  intents  and  purposes,  a  voluntary  one,  as  no  considera- 
tion is  actually  paid  to  the  corporation  which  can  stand  as 
a  substitute  to  creditors  for  the  assets  so  transferred  and  be 
as  available  and  valuable  to  them  as  the  original  trust  fund, 
the  place  of  which  it  has  taken.  A  transaction  that  produces 
this  result  will  not  defeat  the  trust  which  the  law  imposes 
upon  the  fund,  nor  impair  the  remedy  of  creditors  if  any 
Am.  St,  Kep.,  Vol.  11U-C2 
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debts  remain  unpaid:  Vance  v.  McNabb  Coal  &  C.  Co.,  92 
Tenn.  47,  20  S.  W.  424;  Chicago  etc.  R.  R.  Co.  v.  Howard, 
7  Wall.  392,  19  L.  ed.  117;  Curran  v.  Arkan.sas,  15  How.  304, 
14  L.  ed.  705;  Fellrath  v.  School  Assn.,  66  111.  App.  77;  Chi- 
cago etc.  Ry.  Co.  v.  Third  Nat.  Bank,  134  U.  S.  276,  10  Sup. 
Ct.  Rep.  550,  33  L.  ed.  900;  Central  R.  R.  &  B.  Co.  v.  Pet- 
tus,  113  U.  S.  116,  5  Sup.  Ct.  Rep.  387,  28  L.  ed.  915;  Mel- 
len  V.  Moline  Iron  Works,  131  U.  S.  352,  9  Sup.  Ct.  Rep. 
781,  33  L.  ed.  178. 

As  said  l>y  the  court  in  PTurd  v.  New  York  &  C.  Laundry 
Co.,  167  N.  Y.  89.  60  N.  E.  327:  "The  stockholders  con- 
sent (to  the  transfer),  but  the  creditor  objects.  When  he 
demands  payment  of  his  claim  he  is  referred  to  the  empty 
shell,  which  is  all  that  is  left  of  the  live  corporation  whose 
tangible  assets  constituted  a  trust  fund  for  the  payment 
of  his  debt  at  the  time  of  its  creation."  When  he  seeks  to 
hold  the  parties  who  have  thus  stripped  the  debtor  cor- 
poration of  practically  all  its  available  '***  capital,  he  is 
told  that  the  stock  of  the  insolvent  defendant,  the  Young 
Hardware  Company,  now,  of  course,  worthless,  is  his  only 
resort.  Can  the  law  permit  this,  under  the  circumstances, 
to  be  any  adequate  response  to  the  creditor's  reasonable 
demand  for  the  satisfaction  of  his  claim?  We  are  bound  by 
every  principle  of  equity  and  fair  dealing  and  by  the  uni- 
form precedents  in  such  cases  to  answer  this  question  em- 
phatically in  the  negative.  When  there  are  debts  out- 
standing, "it  becomes  the  duty  (of  the  directors)  of  the  cor- 
poration to  preserve  its  assets  and  administer  them  for  the 
benefit  of  the  creditors.  A  court  of  equity  will  then  treat 
the  assets  as  a  trust  fund.  If  they  have  been  distributed 
among  stockholders,  or  gone  into  the  hands  of  others  than 
bona  fide  creditors  or  purchasers  (for  value),  a  court  of 
equity  will  follow  them  and  compel  them  to  be  applied  to 
the  satisfaction  of  the  debts":  Sidell  v.  Missouri  Pae.  R.  R. 
Co.,  78  Fed..  724,  24  C.  C.  A.  216.  It  was  held  in  Couse  v. 
Columbia  P.  Mfg.  Co.  (N.  J.),  33  Atl.  297,  that  a  transfer 
by  a  corporation  of  all  its  property  to  another  corporation, 
in  consideration  of  the  assumption  by  the  latter  of  the 
former's  debts,  and  the  issuance  of  stock  of  the  grantee  to 
the  grantor,  which  is  carried  out  by  the  delivery  of  such 
stock  to  individual  stockholders  of  the  grantor,  so  that  they 
could,  if  they  saw  fit,  divide  it  among  themselves  instead 
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of  applying  it  to  the  payment  of  debts,  is  prima  facie  fraudu- 
lent as  to  creditors  of  the  grantor. 

The  elementary  doctrine  of  equity  is  that  it  not  only  will 
view  gifts  and  contracts  between  parties  holding  a  confi- 
dential relation  with  a  jealous  eye,  but  it  goes  further,  and 
forbids  any  person,  standing  in  a  fiduciary  position,  from 
making  a  profit  in  any  way  at  the  expense  of  the  party  whose 
interests  he  is  bound  to  protect,  or  sacrificing  the  interests 
of  the  latter  in  order  to  advance  or  promote  his  own : 
48»  Bispham's  Equity,  6th  ed.,  pp.  343-347.  The  principles 
we  have  discussed  have  been  stated  with  great  clearness  in 
Womack  on  Private  Corporations,  section  196,  and  in  Clark 
on  Corporations,  563.  But  our  statute  (Rev.,  sec.  1192) 
also  forbids  any  division,  withdrawal  or  reduction  of  the 
capital  stock  of  a  corporation  except  as  therein  provided, 
and  charges  the  directors  who  violate  its  provisions  with  re- 
sponsibility to  the  creditors  in  case  of  insolvency — that  is, 
if  it  should  become  necessary  for  them  to  resort  to  such 
liability  in  order  to  collect  the  debts.  It  was  so  held,  con- 
struing a  similar  statute,  in  Martin  v.  Zellerbach,  38  Cal. 
300,  99  Am.  Dec.  365.  The  directors,  Bynum,  Clark  and 
Terry,  must  therefore  answer  for  the  debts  of  their  cor- 
poration to  its  creditors,  they  having  wrongfully  disposed 
of  its  assets,  which  were  sufficient  to  pay  the  same:  Town- 
send  V.  Williams,  117  N.  C.  330,  23  S.  E.  461;  Solomon  v. 
Bates,  118  N.  C.  321,  24  S.  E.  746.  This  case  is  not  like 
Perry  v.  Farmers'  Mut.  F.  Ins.  Assn.,  139  N.  C.  374.  Ill  Am. 
St.  Rep.  791,  51  S.  E.  1025,  2  L.  R.  A.,  N.  S..  165,  as  the 
defendant  there  was  a  mutual  insurance  company,  and  the 
plaintiff  could,  by  compelling  calls  and  assessments,  obtain 
satisfaction  of  his  claim;  but  the  court  in  that  case  denied 
the  right  of  the  corporators  to  dissolve  the  company  for  the 
purpose  of  preventing  assessments,  and  thereby  leave  the 
creditors  without  a  remedy  by  which  to  recover  their  claim<*. 

The  Young  Hardware  Company  can  hardly  claim  to  be 
a  bona  fide  purchaser,  for  value  and  without  notice,  of  the 
goods  it  received  and  which  belonged  to  the  other  corpora- 
tion. The  transfer  to  it  was  not  for  value  paid  to  the  latter 
corporation  (if  for  value  at  all),  and  it  had  knowledge  of 
the  breach  of  trust  on  the  part  of  the  directors,  because  the 
transaction  was  not  in  the  ordinary  and  usual  course  of 
business,  but  was,  at  least,  rather  exceptional  in  its  nature, 
and  the  very  circumstances  of  the  case  imply  full  notice  to 
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it  of  all  the  facts  necessary  to  charge  it  with  liability:  Bunt- 
ing 4®»  V.  Ricks,  22  N.  C.  130,  32  Am.  Dec.  699 ;  Ilulbert 
V.  Douglas,  94  N.  C.  122.  It  not  only  knew  of  the  breach 
of  trust  by  the  directors,  but  actually  assisted  them  in  its 
consummation,  itself  receiving  the  fund  which  had  been 
wrongfully  diverted:  Bunting  v.  Ricks,  22  N.  C.  130,  32 
Am.  Dec.  699;  Fellrath  v.  Scholl  Assn.,  66  111.  App.  77. 

We  cannot  attach  any  importance  to  the  fact  that  the 
Young  Hardware  Company  retained  five  shares  of  its  stock 
(which  in  fact  had  not  even  been  issued  at  the  time)  until 
the  debts  of  the  other  company  were  paid.  The  officers  of 
the  Sanford  Hardware  Company  should,  of  course,  have 
known  the  amount  of  its  indebtedness,  and  the  Young  Hard- 
ware Company  should  have  made  proper  inquiry  to  ascer- 
tain what  it  was.  The  truth  is  that  it  bought  the  goods 
with  its  own  stock,  which  was  then  worth  only  one-half  of 
its  par  value,  and  consequently  only  one-half  of  the  value 
of  the  goods  it  received,  and  which  must  have  been  the  stock 
of  a  failing  concern,  as  it  is  now  worthless.  The  five  shares 
thus  retained,  if  they  were  intended  to  be  a  security  for  the 
debts  of  the  Sanford  Hardware  Company,  and  were  not 
merely  withheld  on  condition  that  the  debts  should  be  first 
paid  before  a  delivery  of  it  to  the  officers  or  stockholders 
could  be  required,  was  at  best  but  a  very  precarious  indem- 
nity to  the  creditors  of  that  company.  When  the  Young 
Hardware  Company  engaged  in  the  transaction  which 
threatened  the  rights  of  creditors  of  the  other  company,  it 
took  the  risk  of  having  to  pay  their  claims  in  the  event  of 
the  insolvency  of  the  latter  company,  and  it  must  abide  the 
consequences  of  the  hazard  which  has  turned  against  it.  The 
defendant  company,  therefore,  is  in  no  sense  a  bona  fide 
purchaser  for  value,  nor  has  it  any  right  or  equity  superior 
to  that  of  creditors  of  the  company  with  whom  it  dealt. 

It  results,  from  what  has  been  said,  that  as  all  of  tho 
■***  defendants  participated  in  the  wrongful  act  by  which 
the  creditors  of  the  Sanford  Hardware  Company  have  lost 
the  benefit  of  the  assets  upon  which  they  relied  and  to 
which  they  had  the  right  to  resort  for  the  satisfaction  of 
their  claims,  and  which  were  adequate  for  that  purpose,  they 
are  jointly  and  severally  liable  to  the  receiver  who  repre- 
sents that  corporation  and  its  creditors  (Craft  v.  Wilcox, 
102  Ala.  378,  U  South.  653 ;  Wood  v.  Sidney  S.  B.  &  F.  Co., 
92  Hun,  22,  37  N.  Y.  Supp.  885),  for  the  amount  necessary 
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to  pay  the  claims  existing  against  it,  and  interest,  together 
with  proper  costs  and  expenses;  but  they  will  not  be  re- 
quired to  pay  anything  beyond  that  amount,  whatever  it  is. 
As  the  Young  Hardware  Company  is  insolvent,  if  the  plain- 
tiff is  required  to  share  ratablj^-  with  its  other  creditors,  he 
will  be  permitted  to  prove  his  claim  against  it  up  to  the  full 
value  of  the  goods  (admitted  to  be  $2,000)  and  interest, 
provided,  nevertheless,  that  he  must  not  be  allowed  to  re- 
cover from  that  corporation,  as  his  pro  rata  share  of  its  as- 
sets, more  than  will  be  sufficient  to  pay  the  amount  due  to 
creditors  of  the  Sanford  Hardware  Company,  with  interest 
and  all  costs  and  expenses,  as  ^ove  stated:  Brown  v.  Mer- 
chants' &  Farmers'  Nat.  Bank,  79  N.  C.  244.  This  is  the 
proper  equitable  relief  to  be  awarded,  owing  to  the  peculiar 
nature  of  the  case.  Under  this  scheme  the  directors,  being 
also  stockholders,  are  held  liable  only  to  the  amount  of  the 
debts,  as  they  would  themselves  be  entitled  to  the  surplus 
of  the  assets  over  what  is  necessary  for  the  payment  of  the 
same.  The  other  defendant,  who  received  and  converted 
the  assets,  is  held  liable  to  the  full  value  thereof,  nothing 
else  appearing;  but,  as  the  stockholders  have  actually  ac- 
cepted its  stock  in  satisfaction  of  their  interests,  it  would  be 
inequitable  to  charge  this  defendant  with  more  than  what 
is  sufficient  to  pay  the  debts  of  the  Sanford  Hardware  Com- 
pany, the  stockholders  being  virtually  estopped  by  their 
conduct  from  claiming  ■****  any  more,  even  through  the  cor- 
poration or  its  receiver.  Indeed,  we  do  not  understand  that 
they  make  any  such  demand. 

It  does  not  appear  what  has  become  of  the  stock  of  goods 
transferred  to  the  Young  Hardware  Company — whether  it 
has  been  sold  or  otherwise  disposed  of  by  that  company  or 
whether  that  company  still  has  possession  of  the  stock ;  but 
we  infer  from  the  case  agreed  that  it  is  not  now  available  to 
the  creditors  of  the  other  company,  as  its  value  is  stated  at 
$2,000,  and  it  is  therefore  understood  that,  if  the  plaintiff 
is  entitled  to  recover  at  all,  the  value  of  the  goods  shall 
stand  in  the  place  of  the  goods  themselves.  If  it  has  been 
sold,  the  defendant  corporation  is,  of  course,  liable  for  its 
value  to  the  extent  necessary  for  the  payment  of  the  plain- 
tiff's claim:  Wait  on  Fraudulent  Conveyances,  3d  ed.,  sees. 
177, 178;  FuUerton  v.  Viall,  42  How.  Pr.  (N.  Y.)  294;  Murtha 
V.  Curley,  90  N.  Y.  372;  Valentine  v.  Kitchardt.  126  N.  Y. 
272,  27  N.  E.  255;  Williamson  v.  Williams,  11  Lea  (Tenu.), 
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855;  Bump  on  Fraudulent  Conveyances,  4th  ed.,  sec.  628. 
We  considered  and  decided  a  similar  question  in  Sprinkle 
V.  Welborn,  140  N.  C.  163,  111  Am.  St.  Rep.  827,  52  S.  E. 
666,  3  L.  R.  A.,  N.  S.,  174.  The  defendant  company  cannot 
retain  the  property  or  its  avails  without  paying  the  plain- 
tiff's claim. 

No  actual  fraudulent  intent  is  imputed  to  the  parties.  It 
is  agreed  that  they  acted  in  good  faith,  but  the  law  will  not 
permit  this  fact  to  defeat  the  creditors  of  the  Sanford  Hard- 
ware Company,  for  it  characterizes  the  transfer  as  wrongful 
and  in  violation  of  their  ^rights,  without  regard  to  the 
specific  intent.  As  to  them  it  is  void  in  law,  even  though  not 
fraudulent  in  fact. 

In  reaching  our  conclusion,  we  have  paid  very  little  regard 
to  the  special  provisions  of  the  charter  of  the  Sanford  Hard- 
ware Company,  which  are  set  out  in  our  statement  of  the 
case.  They  are  not  at  all  in  conflict  with  the  general  prin- 
ciples ^^^  of  equity  which  have  controlled  our  decision.  The 
authority  of  the  directors  to  sell  and  dispose  of  the  cor- 
porate property  is  conceded,  but  it  should  be  exercised  in  a 
proper  way,  and  that  is  what  the  legislature  intended  in 
giving  the  general  power  of  disposition.  The  clause  relat- 
ing to  the  nonliability  of  a  stockholder  for  the  debt,  de- 
fault, or  tort  of  any  other  stockholder  does  not  forbid  the 
application  of  just  and  equitable  principles  to  this  case ;  and, 
besides,  we  have  held  the  stockholders  liable  as  officers  and, 
too,  for  a  joint  tort  or  misfeasance,  and  not  for  a  separate 
tort  committed  by  only  one  of  them.  But  if  the  two  provi- 
sions, or  either  of  them,  conflicted  with  the  rule  of  equity  we 
have  applied  and  which  has  been  embodied  in  our  statute 
law  (Rev.,  sec.  1192),  they,  or  the  one  so  conflicting,  would 
be  abrogated  by  the  general  clause  of  the  Revisal,  section 
5458,  which  repeals  all  private  statutes  conflicting  with  it: 
State  V.  Cantwell,  142  N.  C.  604,  55  S.  E.  820,  8  L.  R.  A., 
N.  S.,  498. 

The  judgment  of  the  court  will  be  set  aside  and  a  judg- 
ment entered  for  the  plaintiff  for  the  amount  ascertained  by 
a  reference  or  otherwise  to  be  due  to  him,  under  the  prin- 
ciples herein  stated,  with  further  provision  for  his  protection 
if  he  is  required  to  share  ratably  with  the  creditors  of  the 
defendant  company. 

Error. 
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The  Effect  of  the  Transfer  of  One  Corporation  of  all  its  assets  is  the 
subject  of  a  note  to  Tanner  v.  Lindcll  Ry.  Co.,  103  Am.  St.  Rep.  548; 
and  the  effect  of  the  consolidation  of  corporations  is  the  subject  of 
a  note  to  Morrison  v.  American  Snuff  Co.,  89  Am.  St.  Rep.  604. 


CASE  MANUFACTURING  COMPANY  v.  MOORE. 

[144  N.  C.  527,  57  S.  E.  213.] 

COUNTERCLAIM,  One  Allowance  upon  Precludes  All  Further 
Eecovery. — If  the  purchaser  of  property  gives  several  promissory 
notes  for  the  purchase  price  of  merchandise,  and,  being  sued  upon 
one  of  such  notes,  pleads  by  way  of  counterclaim  that  the  merchan- 
dise was  defective  and  unsuitable,  and  in  such  action  is  allowed 
damages  based  on  his  counterclaim,  he  cannot,  when  sued  upon  one  of 
the  notes,  set  up  substantially  the  same  counterclaim,     (pp.  983,  984.) 

T.  M.  Hufham,  Jones  &  Whisnant  and  W.  H.  Bower,  for 
the  plaintiff. 

W.  C.  Newland  and  Lawrence  "Wakefield,  for  the  defend- 
ants. 

**^®  BROWN,  J.  The  plaintiff  sold  certain  machinery  to 
defendants  and  contracted  to  properly  install  it  in  defend- 
ants' fiourmill.  Three  notes  were  given  for  the  unpaid  pur- 
chase money.  The  machinery  having  been  duly  installed, 
the  note  first  due  was  promptly  paid.  Defendants  refused 
to  pay  the  second  note,  and  plaintiff  brought  suit  on  it.  The 
defendants  pleaded  a  counterclaim  to  the  effect  that  the  ma- 
chinery was  deficient,  unsuitable,  constructed  and  set  up  in 
an  unskillful  and  unworkmanlike  manner,  and  not  according 
to  contract,  on  account  of  which  defendants  demanded  judg- 
ment for  one  thousand  dollars  damages.  Upon  such  counter- 
claim defendants  recovered  three  hundred  and  fifty  dollars, 
which  was  set  off  against  the  note  then  sued  on,  and  plain- 
tiff awarded  judgment  for  the  balance  of  nine  dollars  and 
fourteen  cents  and  costs  of  the  action. 

The  plaintiff  now  sues  to  recover  on  the  last  of  the  three 
notes,  and  the  defendants  for  answer  plead  a  counterclaim 
on  account  of  the  inferior  quality  of  the  machinery  and  the 
unskillful  and  negligent  maniuT  in  which  it  was  installed. 
The  court  below  held  that  the  defendants  were  estopped  to 
again  set  up  substantially  the  same  counterclaim  in  the  pres- 
ent action,  upon  whieh  they  had  recovered  in  the  former,  in 
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'^^^  which  ruling  we  fully  concur.  An  examination  of  the 
answers  in  the  two  actions  discloses  that  the  counterclaim, 
or  the  ground  for  damage  alleged  by  way  of  defense,  is  one 
and  the  same  in  both  and  based  upon  the  same  transaction. 
The  matter  is,  therefore,  res  adjudicata,  and  the  defendants 
cannot  be  permitted  to  recover  twice  upon  the  same  cause  of 
action.  Upon  the  former  trial,  defendants  had  full  oppor- 
tunity to  submit  appropriate  issues  and  evidence  showing 
every  damage  resulting  from  the  alleged  breach  of  contract. 
If  they  did  not  avail  themselves  of  their  rights,  they  cannot 
now  set  up  substantially  the  same  cause  of  action.  Gen- 
erally, the  plea  of  res  adjudicata  applies  not  only  to  matters 
actually  adjudged,  but  to  every  other  question  which  prop- 
erly belonged  to  the  subject  matter  of  the  issue,  and  which 
the  litigants  by  reasonable  diligence  could  have  brought  for- 
ward :  Tuttle  V.  Harrill,  85  N.  C.  456 ;  Piedmont  Wagon  Co. 
v.  Byrd,  119  N.  C.  460,  26  S.  E.  144;  Dimock  v.  Revere  Cop- 
per Co.,  117  U.  S.  559,  6  Sup.  Ct.  Rep.  885,  29  L.  ed.  994;  1 
Herman  on  Estoppel,  sees.  122,  123.  In  Tyler  v.  Capeheart, 
125  N.  C.  64,  34  S.  E.  108,  it  is  said:  "The  cause  of  action 
embraced  by  the  pleadings  is  determined  by  a  judgment 
thereon,  whether  every  point  of  such  cause  of  action  is  actu- 
ally decided  by  verdict  and  judgment  or  not.  The  deter- 
mination of  the  action  is  a  decision  of  all  the  points  raised 
therein,  those  not  submitted  to  actual  issue  being  deemed 
abandoned  by  the  losing  party,  who  does  not  except." 
Affirmed. 


For  Decisions  Involving  facts  somewhat  similar  to  those  in  the  prin- 
cipal case,  see  Knorr  v.  Peerless  Eeaper  Co.,  23  Neb.  636,  8  Am.  St. 
Itep.  140;  Pakas  v.  Hollingshead,  184  N.  Y.  211,  112  Am.  St.  Rep. 
601.  The  determination  in  a  former  action  of  an  issue  presented 
on  the  part  of  the  defendant  therein  by  way  of  counterclaim  is  res 
judicata  as  fully  as  if  determined  in  a  separate  action  brought  by  the 
defendant  against  the  plaintiff:  Lamb  v.  Wahlenmaier,  144  Cal.  91, 
103  Am.  St.  £ep.  66. 
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COOK  V.  PITT]\rAN. 

[144  N.  C.  530,  57  S.  E.  219.] 

CONVEYANCE — Acknowledgment,  Certificate  of  cannot  "he 
Amended  by  Officer  After  the  Expiration  of  His  Term. — If  a  justice 
of  the  peace  taking  the  acknowleflgment  of  a  married  woman  to  her 
conveyance  attaches  a  certificate  thereto  which  is  insufficient,  he  can- 
not, after  the  expiration  of  his  official  term,  make  out  and  attach 
a  new  certificate,  and  if  he  does  so,  it  does  not  entitle  the  instru- 
ment to  registration,     (p.  986.) 

S.  J.  Erwin  and  W.  C.  Newland,  for  the  plaintiffs. . 

Avery  &  Avery,  for  the  defendant. 

«3o  BROWN,  J.  In  deraigning  her  title,  the  plaintiff  of- 
fered a  deed  purporting  to  have  been  executed  by  Elisha 
Carroway  and  wife  to  Isaac  Cook,  July  20,  1878.  This  deed 
was  offered  as  color  of  title.  The  following  is  the  probate 
to  the  deed: 

"I,  Samuel  W.  Blalock,  an  acting  justice  of  the  peace  in 
and  for  said  county,  do  hereby  certify  that  I  have  privately 
examined  Elisha  Carroway,  Nancy  Carroway,  his  wife,  gran- 
tors of  the  above  deed ;  and  Nancy,  his  wife,  doth  state  that 
she  signed  the  same  freely  and  voluntarily,  without  fear  or 
compulsion  of  her  said  husband  or  any  other  person,  and  she 
doth  still  assent  thereto. 

"Witness  my  hand,  seal,  this  26  July,  1878. 

"S.  W.  BLALOCK,  J.  P." 

The  introduction  of  the  deed  was  objected  to  for  insuffi- 
ciency of  the  certificate.  During  the  recess  of  the  court,  S. 
W.  '^^^  Blalock  attached  to  the  deed  a  proper  certificate, 
and  dated  it  July  26,  1878.  He  attached  to  the  deed  at  the 
same  time  an  affidavit  dated  April  11,  1906,  that  on  July  26. 
1878,  he  was  a  justice  of  the  peace  in  Mitchell  county,  and 
that  Elisha  Carroway  and  wife  Nancy  duly  acknowledged 
said  deed  before  him  on  that  date,  and  that  he  properly 
took  the  privy  examination  of  the  wife.  Upon  this  last  cer- 
tificate the  deed  was  registered  during  the  recess,  and  when 
the  trial  was  resumed  it  was  offered  again  iu  evidence  and 
admitted,  over  the  defendant's  objection. 

We  do  not  find  anywhere  in  the  record  that  the  plaintiffs 
insisted  on  proving  on  the  trial  the  execution  of  the  instru- 
ment as  a  common-law  deed  for  purposes  of  color.     There- 
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fore,  the  right  to  introduce  it  at  all  must  depend  upon  the 
sufficiency  of  the  certificate  of  probate. 

The  first  certificate  is  insufficient,  because  it  does  not 
appear  thereon  that  Elisha  Carroway  ever  acknowledged  the 
execution  of  the  deed,  and  therefore  it  does  not  come  within 
the  terms  of  the  curative  statute  of  1893  (Rev.,  sec.  1017). 
Neither  is  the  certificate  sufficient  as  to  Nancy  Carroway, 
for  the  reason  that  it  fails  to  state  that  the  privy  examina- 
tion was  taken  separate  and  apart  from  her  husband:  Fen- 
ner  v.  Jasper,  18  N.  C.  34;  Etheridge  v.  Ashbee,  31  N.  C. 
353 ;  Hatcher  v.  Hatcher,  127  N.  C.  200,  37  S.  E.  207. 

We  think  that  the  second  certificate,  dated  in  1878,  but 
made  in  1906,  did  not  entitle  the  deed  to  registration,  and 
was  valueless,  as  Blalock  was  not  in  office  and  had  not  been 
for  some  years,  and  had  actually,  it  is  said,  removed  from 
the  county.  A  sheriff  or  coroner  who  has  gone  out  of  office 
can  make  deeds  for  land  sold  by  him  under  execution  by 
virtue  of  the  power  conferred  by  the  acts  of  1784  and  1899, 
which  gave  the  same  power  to  successors:  Harris  v.  Irwin, 
29  N.  C.  432.  But  we  know  of  no  statute,  and  '^^^  none 
has  been  called  to  our  attention,  which  authorizes  a  justice 
of  the  peace,  whose  term  has  expired,  to  attach  a  new  cer- 
tificate of  probate  to  a  deed.  "One  who  has  certified  a 
married  woman's  acknowledgment  cannot,  after  going  out 
of  office,  correct  a  defect  in  the  certificate":  1  Cyc.  607, 
where  the  authorities  are  cited ;  1  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  552;  Fitzgerald  v.  Millikeu,  83  Ky.  70;  Galbraith  v. 
Gallivan,  78  Mo.  452. 

New  trial. 


1 


A  Certificate  of  Acknowledgment  defective  in  form  may  be  amended 
by  the  officer  so  as  to  make  it  conform  to  the  facts:  Stone  v.  Sledge, 
87  Tex.  49,  47  Am.  St.  Kep.  65;  Westhafer  v.  Patterson,  120  Ind. 
459,  16  Am.  St.  Eep.  330;  note  to  Jordan  v.  Corey,  52  Am.  Dec. 
520.  Compare,  however,  Griffith  v.  Ventresi,  91  Ala.  366,  24  Am.  St. 
Bep.  918. 
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SECOND  NATIONAL  BANK  v.  PREWITT. 

[117  Tenn.  1,  96  S.  W.  334.] 

BILLS  AND  NOTES — Indorsers,  Eight  of  to  have  the  Holder 
Accept  Payment  Before  Note  is  Due. — Tf  an  accommodation  note  is 
indorsed  to  a  bank,  and  a  collateral  agreement  is  at  the  same  time  en- 
tered into  between  it  and  the  maker  that  he  may  make  payment  be- 
fore the  note  is  due  and  have  a  rebate  of  interest,  and  the  maker  sub- 
sequently seeks  to  avail  himself  of  such  agreement,  the  holder  must 
accept  payment  though  he  knows  the  maker  to  be  then  insolvent,  for, 
failing  to  accept,  he  would  release  the  indorsers.     (p.  989.) 

BILLS  AND  NOTES,  Payment  Before  Bankruptcy,  When  does 
not  Release  Indorsers. — If  the  maker  of  a  note  tenders  payment  to 
the  holder,  who  then  knows  the  insolvency  of  the  maker,  but  is  un- 
der a  contract  to  receive  such  payment,  his  duty  as  against  indorsers 
is  to  accept  payment,  but,  upon  the  maker's  being  declared  a  bank- 
rupt, the  duty  of  the  payee  is  to  surrender  his  preference  and  pre- 
sent his  claim  against  the  estate  of  the  bankrupt,  and  on  so  doing, 
he  is  entitled  to  proceed  against  the  indorsers  who  remain  liable  not- 
withstanding such  payment,     (p.  993.) 

BILLS  AND  NOTES,  Indorsers,  Extent  of  Release  of  by  Failure 
of  a  Payee  to  Present  His  Claim  Against  a  Bankrupt  Maker. — If  the 
maker  of  a  note  becomes  insolvent  and  is  adjudged  a  bankrupt,  the 
payee  should  present  his  claim  for  allowance  in  tlie  bankrupt's  estate, 
and,  failing  to  do  so,  the  indorsers  are  released,  but  only  to  the  ex- 
tent to  wiiich  they  suffer  because  of  such  failure,  and  a  recovery  may 
be  had  against  them  for  the  amount  which  would  have  remaiiird  un- 
paid had  the  claim  been  presented  in  bankruptcy  and  a  dividend  been 
allowed  and  received  thereon,     (p.  993.) 

W,  H.  Biggs,  for  the  complainant. 

C.  G.  Bond,  for  the  defendants. 

»  NETL,  J.     On  the  19th  of  January,  1000.  Prowitt  &  Co. 
executed  to  the  order  of  J.  T.  Rushing,  K.  E.  Trewitt  and 
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J.  T.  Jones  a  note  in  the  sum  of  $2,500,  maturing  twelve 
months  after  date.     This  note  was  indorsed  by  the  payees, 
waiving  demand  and  notice,  to  the  Second  National  Bank. 
The  indorsers  had  no  beneficial  interest  in  the  transaction,  the 
note  having  been  made  merely  for  the  accommodation  of; 
Prewitt  &  Co.     When  the  note  was  negotiated  to  the  bank,' 
there  was  a  collateral  contract  entered  into  between  it  andi 
Prewitt  &  Co.  to  the  effect  that  the  latter  should  have  the 
right  to  pay  the  debt  before  due,  and  to  have  a  rebate  of  in- 
terest from  the  time  between  the  date  of  payment  and  matur- 
ity. 

On  the  18th  of  September,  1900,  Prewitt  &  Co.,  through 
their  representative,  J.  J.  Prewitt,  claimed  of  the  bank  the 
right  to  pay  off  the  note,  and  were  permitted  to  do  so;  a  re- 
bate of  $68  being  allowed  for  the  difference  of  time. 

Within  a  few  days  after  this  payment,  the  creditors  of 
Prewitt  &  Co.  filed  a  petition  in  bankruptcy  against  them,  and 
they  were  duly  adjudged  bankrupt.  An  action  was  brought 
by  Harris,  the  trustee  in  ^bankruptcy,  against  the  bank,  and 
he  recovered  in  this  action  the  full  amount  which  had  been 
paid  to  the  bank.  The  aggregate  was  $3,100,  and  interest. 
This  included  not  only  the  payment  on  the  $2,500  note,  but 
likewise  payment  of  an  overdraft  of  about  $600;  and  part 
payment  of  a  note  of  $795,  indorsed  by  J.  T.  Rushing. 

■*  The  controversy  in  the  Harris  case  is  reported  under 
the  name  of  Harris  v.  Second  Nat.  Bank,  110  Tenn.  239,  75 
S.  W.  1053. 

The  amount  recovered  from  the  bank  was  paid  into  the 
bankruptcy  court,  and  was  there  prorated  among  the  other 
creditors  of  Prewitt  &  Co.,  the  bank  not  having  filed  any 
claim. 

After  the  bank  had  paid  the  judgment,  it  brought  the  pres- 
ent suit  against  R.  E.  Prewitt  and  J.  T.  Rushing,  indorsers 
on  the  $2,500  note,  to  recover  two-thirds  thereof,  the  other 
indorser,  J.  T.  Jones,  having  already  paid  one-third  without 
suit. 

.The  defendants  insist  that  they  are  not  liable  and  refer  for 
authority  to  Harris  v.  Second  Nat.  Bank,  110  Tenn.  239,  75 
S.  W.  1053.  In  that  case  the  court  did  not  have  before  it 
the  question  here  presented,  and  what  was  said  upon  the  lia- 
bility of  indorsers  appeared  only  in  a  quotation  from  Bartho- 
low  V.  Bean,  18  Wall.  (U.  S.)  635,  21  L.  ed.  866.  There  is 
nothing  in  the  opinion  in  Harris  v.  Second  Nat.  Bank,  110 
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Tenn.  239,  75  S.  W.  1053,  that  in  any  way  bears  upon  the 
present  controversy,  except  the  observation  that  the  bank 
was  not  compelled  to  accept  payment  of  the  amount  of  the 
note  on  penalty  of  releasing  the  indorsers.  In  the  present 
case,  it  appears  there  was  a  collateral  agreement  between  the 
bank  and  the  makers  to  the  effect  that  the  makers  would  have 
the  right  to  pay  the  note  before  maturity  and  obtain  a  re- 
bate. This  agreement  was  in  the  nature  of  a  security  or 
counter-security  for  the  benefit  of*  the  indorsers,  and  if  the 
bank  ^  had  refused  to  accept  the  money  thereon,  the  in- 
dorsers could  afterward  have  claimed  a  release. 

The  bank  was,  then,  in  this  position.  A  valid  payment  was 
offered  to  it,  which  it  dared  not  refuse  on  penalty  of  losing 
its  indorsers.  It  is  said,  however,  that  Prewitt  &  Co.  were 
insolvent,  and  the  bank  knew  such  to  be  the  fact.  This  is 
true,  but  there  might  never  be  any  proceeding  in  bankruptcy 
instituted  against  them.  In  that  event,  the  payment  would 
continue  good.  The  indorsers  were  entitled  to  this  benefit, 
and  if  the  bank  had  refused  when  offered,  they  would  have 
just  ground  of  complaint.  What  was  said  in  Bartholow  v. 
Bean,  18  Wall.  (U.  S.)  635,  21  L.  ed.  866,  as  to  the  nonlia- 
bility of  the  indorser  was  mere  dictum.  The  ease  did  not 
call  for  it.  The  action  there  was  by  the  assignee  in  bank- 
ruptcy against  a  creditor  who  had  received  a  preference  to 
recover  the  amount  so  paid.  No  question  of  the  liability  of 
An  indorser  was  involved :  See,  on  the  general  subject,  Swarts 
V.  Fourth  Nat.  Bank,  117  Fed.  1,  54  C.  C.  A.  387,  and  cases 
cited;  Watson  v.  Poague,  42  Iowa,  582;  Pritchard  v.  Hitch- 
cock, 6  Man.  &  G.  151 ;  Petty  v.  Cooke,  L.  R.  6  Q.  B.  790. 

The  facts  in  Watson  v.  Poague,  42  Iowa,  582,  were  these: 
Watson  held  a  promissory  note  for  $500  executed  jointly  by 
Poague,  and  Wood  and  one  John  W.  Griffith.  After  the 
note  became  due,  Griffith  made  a  payment  of  $409.95  on  it, 
And  within  four  months  thereafter  was  adjudged  a  bankrupt 
on  the  petition  of  creditors  other  than  Watson.  After  the 
adjudication  in  bankruptcy,  Poague  and  ®  Wood  paid  to 
Watson's  clerk,  who  was  ignorant  of  the  circumstances,  the 
residue  of  the  note,  and  took  it  up.  The  jissignee  in  bank- 
ruptcy recovered  of  Watson  the  amount  which  had  been  paid 
him  by  Griffith.  Watson  thereupon  l)rouglit  his  suit  in  equity 
against  Poague  and  Wood,  praying  tliat  they  be  ordered  to 
deliver  up  the  note,  that  the  entry  of  credit  thereon  of 
$409.64  paid  by  Griffith  be  declared  void,  and  that  the  plain- 
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tiff,  Watson,  have  judgment  against  the  defendants  Poague 
and  Wood  for  that  sum,  with  interest  and  costs.  In  affirm- 
ing a  judgment  in  favor  of  Watson  for  the  amount  claimed, 
the  court  said  that  the  true  ground  of  relief  was,  not  that 
the  entry  of  credit  was  made  by  mistake,  but  that  Watson 
had  lost  the  benefit  of  the  payment  for  which  the  entry  of 
credit  was  made  on  account  of  the  subsequent  proceedings 
in  bankruptcy,  "an  event  which,  at  the  time  of  payment, 
was  wholly  contingent,  and,  therefore,  beyond  the  knowledge 
of  any  human  being ' ' ;  that  it  was  immaterial  whether  he  did 
or  did  not  know  the  provisions  of  the  bankrupt  act,  or  whether 
he  did  or  did  not  know  that  Griffith  was  insolvent;  that  it 
was  proper  for  him  to  receive  the  paj^ment,  but  if  he  re- 
ceived it  knowing  that  Griffith  was  insolvent,  he  received  it 
subject  to  the  rightful  claim  of  an  assignee  in  bankruptcy, 
if  an  adjudication  in  bankruptcy  should  take  place  upon  peti- 
tion filed  within  four  months  thereafter. 

**It  is  true,"  continued  the  court,  "that  the  receiving  of 
the  payment  under  such  circumstances  is  called,  in  the  bank- 
rupt act,  accepting  a  fraudulent  preference,  but  "^  it  was  not 
an  actual  fraud,  nor  would  it  have  been  even  a  constructive 
fraud,  if  an  adjudication  in  bankruptcy  had  not  taken  place 
upon  a  petition  filed  within  four  months.  Besides,  whatever 
was  done  was  not  done  with  intent  to  wrong  the  defendants, 
but  rather  to  protect  them.  If  plaintiff  had  declined  to  re- 
ceive the  payment,  especially  if  Griffith  was  insolvent,  the  de- 
fendants might  justly  have  complained.  There  was  at  least 
a  possibility  that  no  adjudication  in  bankruptcy  would  take 
place  upon  a  petition  filed  within  four  months.  But  it  did 
take  place,  and  now  the  plaintiff  asks  relief,  not  against  his 
own  fraud,  but  because  the  payment  which  he  properly  re- 
♦^eived  has  been  held,  by  reason  of  what  afterward  transpired, 
and  under  the  peculiar  provisions  of  the  bankrupt  law,  to 
have  been  made  to  him  in  trust,  for  all  of  the  creditors  of 
Griffith." 

In  Pritchard  v.  Hitchcock,  6  Man.  &  G.  151,  it  appeared 
that  the  plaintiff  had  lent  to  William  Hitchcock  a  large  sum 
of  money,  the  payment  of  which  was  guaranteed  by  George 
Hitchcock.  Subsequently  William  paid  the  debt,  but  was 
at  that  time  "in  a  state  of  complete  insolvency."  Within 
a  few  days  thereafter  a  "fiat  in  bankruptcy"  issued  against 
William,  the  as,signees  under  which  brought  an  action  against 
Pritchard  to  recover  the  money  so  paid  by  the  bankrupt, 
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upon  the  ground  that  the  payment  was  a  fraudulent  prefer- 
ence, in  which  action  they  succeeded.  Thereupon  Pritchard 
brought  his  action  against  the  guarantor,  George  Hitchcock. 
It  was  held  that  the  payment  did  not  amount  to  a  satisfaction. 

»  In  Petty  v.  Cooke,  L.  R.  6  Q.  B.  790,  the  facts  were  that 
Cooke  for  the  accommodation  of  Steele  executed  with  him  a 
promissory  note  for  £100,  payable  to  Petty,  Steele  paid  it 
in  contemplation  of  insolvency,  and  Petty  innocently  ac- 
cepted the  amount.  Afterward  Steele's  trustee  in  bankruptcy 
recovered  of  Petty  the  amount  which  the  latter  had  received 
from  Steele.  Petty  then  brought  an  action  against  Cooke, 
the  accommodation  maker,  and  he  pleaded  that  the  acceptance 
by  the  plaintiff  of  the  payment  which  had  been  made  by 
Steele  discharged  him,  Cooke,  from  liability  as  a  comaker  or 
surety.     The  court  of  queen's  bench  held  otherwise. 

Blackburn,  J.,  said:  "Is  there  any  case  which  says  that 
an  innocent  act,  unconsciously  done,  discharges  the  surety? 
....  The  creditor  accepts  the  money  which  he  had  no  right 
to  refuse,  and  the  acceptance  of  which  he  had  no  means  of 
knowing  would  injure  the  surety.  He  therefore  did  no  act 
injurious  to  the  surety,  and  the  surety  is  not  discharged." 
Lush,  J.,  said:  "I  am  of  the  same  opinion.  The  rule  of  law 
and  equity  with  r.egard  to  the  rights  of  a  surety  is  the  same. 
I  do  not  entertain  the  slightest  doubt  that  the  act  of  the  credi- 
tor which  discharges  the  surety  must  be  an  act  involving  some- 
thing inequitable  at  the  time  it  is  done,  and  which  interferes 
with  the  rights  of  a  surety;  an  acceptance  of  money  from 
the  debtor,  which  the  creditor  thought  at  the  time  he  accepted 
it  was  a  good  and  valid  payment,  cannot,  therefore,  dis- 
charge the  surety.  The  creditor,  under  the  present  circum- 
stances, could  not  have  refused  to  accept  the  ^  money ;  its  ac- 
ceptance was  an  advantage,  not  an  injury,  to  the  surety." 
Hanner,  J.,  said:  "I  am  also  of  the  same  opinion.  Lord 
Eldon  puts  it  that  the  surety  is  discharged  when  the  credi- 
tor has  done  anything  which  is  'against  the  faith  of  his  con- 
tract.' Ylow  can  it  be  again.st  the  faith  of  his  contrart  for 
the  creditor  to  do  that  wliich  it  was  his  duty  to  do,  namely, 
to  receive  payment?  It  turned  out  afterward  that  the  pay- 
ment was  not  a  good  payment,  and  therefore  tlie  surety  is 
not  discharged." 

Judge  Sanborn,  after  citing  the  foregoing  opinion,  said  in 
Swarts  V.  Fourth  Nat.  Bank,  117  Fed.  1,  'A  C.  C.  A.  3S7.  a 
case  presenting  a  similar  question:  "Those  opinions  are  well 
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grounded  in  reason,  clear  and  persuasive.  They  lead  to  just 
and  equitable  results,  and  they  are  exactly  applicable  to  the 
facts  of  this  case.  The  bank  was  guilty  of  no  fraud  or  wrong 
when  it  accepted  payment  from  the  insolvent.  The  indorsers, 
as  well  as  the  bank,  knew  that  any  payments  made  upon  the 
notes  by  the  principal  debtor  were  liable  to  be  recalled  as  a 
condition  of  the  allowance  of  the  claim  of  the  bank  against 
its  estate,  if  the  maker  of  the  note  was  adjudged  a  bankrupt 
npon  a  petition  filed  within  four  months  of  the  payments. 
Their  contract  was  conditioned  by  this  fact,  and  by  the  stat- 
ute which  called  it  into  being.  The  acceptance  of  such  pay- 
ments was  not  forbidden  by  the  moral  or  by  the  civil  law. 
The  bank  did  not  know,  and  could  not  fore  ice,  that  the  princi- 
pal debtor  on  the  note  would  become  a  bankrupt  within  four 
months  from  the  payments.  The  holder  of  a  surety's  obliga- 
tion ***  may  discharge  it  if  he  knowingly  does  any  part  to 
diminish  his  security  or  his  opportunity  to  enforce  it,  or  any 
act  to  increase  his  liability.  But  the  acceptance  of  these  pay- 
ments did  none  of  these  things.  A  refusal  to  accept  them 
might  well  have  been  held  to  be  an  act  so  likely  to  entail  un- 
necessary loss  upon  the  accommodation  makers  that  it  would 
discharge  them.  But  the  receipt  of  the  money  was  an  act  of 
reasonable  diligence — an  act  in  the  ration^  discharge  of  the 
duty  of  the  bank  toward  the  sureties.  It  hoped  and  believed 
that  the  money  it  received  would  be  a  payment  upon  the  debt. 
If  it  returns  it,  no  payment  has  been  made  by  the  receipt 
of  it.  The  debt  remains  unpaid,  because  the  money  received 
turns  out  to  be  the  property  of  the  bankrupt  estate,  which 
the  bank  holds  in  trust  for,  and  returns  to,  the  estate  under 
the  law.  The  sureties  are  not  discharged  by  the  payment 
and  satisfaction  of  any  part  of  the  notes,  because  no  pay- 
ment and  satisfaction  were  effected.  They  are  not  discharged 
by  any  act  or  negligence  of  the  creditor,  because  it  has  been 
guilty  of  none  which  either  increased  their  liability  or  dimin- 
ished their  security  or  their  opportunity  to  enforce  it.  The 
only  just  and  equitable  conclusion  is  that  the  accommoda- 
tion makers,  indorsers,  or  sureties  upon  the  obligation  of  an 
insolvent  debtor  are  not  discharged  from  liability  to  pay  them 
by  the  innocent  acceptance  by  their  creditor,  of  payments 
thereon  from  the  insolvent  debtor  which  the  creditor  is  sub- 
sequently required  to  and  does  surrender  to  the  latter 's  trus- 
.tee  in  bankruptcy  as  a  condition  of  the  allowance  ^^  of  its 
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claim  under  section  57g  of  the  bankrupt  act":  Act  July  1, 
1898,  c.  541;  30  Stats.  560;  U.  S.  Comp.  Stats.  1901,  p.  3443. 

The  duty  of  the  present  complaint  was,  upon  the  adjudica- 
tion in  bankruptcy  of  Prewitt  &  Co.,  to  surrender  the  pref- 
erence and  file  its  claim  for  allowance:  5  Cye.  330,  331.  It 
was  compelled  to  restore  the  money,  but  failed  to  file  its  claim 
against  the  estate.  The  extent  of  the  injury  suifered  by  the 
indorsers  through  this  failure  is  measured  by  the  amount  that 
would  have  been  realized  by  the  bank  if  it  had  filed  the  claim, 
and  which  was  lost  by  not  filing  it.  For  this  injury  the  bank 
must  account  in  the  abatement  of  its  demand. 

The  record  shows,  without  controversy,  the  amount  of  the 
debts  filed  in  this  proceeding,  the  assets,  and  the  pro  rata  paid. 
To  the  debts  should  be  added  the  $2,500  note,  and  the  pro 
rata  figured  on  that  basis  as  of  the  date  of  the  pro  rata  which 
was  made  in  the  bankruptcy  proceeding.  The  pro  rata 
amount  thus  ascertained  for  the  $2,500  note  will  show  the  sum 
the  bank  would  have  received  had  it  filed  its  claim.  The 
amount  so  found  must  be  deducted  from  the  note. 

It  is  conceded  that  on  the  basis  above  fixed,  the  pro  rata 
amount  applicable  to  the  $2,500  note  would  have  been  $837. 
Deduct  this  amount,  also  the  sum  paid  by  Jones,  the  third 
indorser,  and  enter  judgment  for  the  bank  for  the  balance  and 
interest,  against  defendants  Prewitt  and  Rushing. 

It  is  insisted  that  the  settlement  should  be  made  on  *^  the 
basis  of  the  bank's  filing  the  whole  of  its  demand  against 
Prewitt  &  Co.,  that  is  the  overdraft  and  the  amount  which 
had  been  received  on  the  Rushing  note.  "We  cannot  deal  with 
that  phase  of  the  matter  in  the  present  case.  The  bank  had 
no  duty  resting  on  it  to  any  third  party  in  respect  of  the 
overdraft.  Nor  can  we  deal  with  the  $795  note;  that  matter 
is  not  before  us.  We  have  referred  to  it  in  a  preceding  part 
of  the  'opinion,  merely  in  an  inoidental  way,  in  stating  the 
history  of  the  transaction. 

Judgment  as  above  directed. 


The  Doctrine  of  the  Principal  Case  as  stated  in  the  second  and  third 
hcadnotes  has  the  support  of  Wright  v.  Gancsvourt  Banit.  118  .\pp. 
Div.  281,  103  N.  Y.  Supp.  548;  Porrv  v.  Van  Nordtn  Trust  Co.,  118 
App.  Div.  288,  103  N.  Y.  Supp.  28S;"  Harner  v.  Batdorf,  35  Ohio  St. 
113. 
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L.  LEONHARDT  &  CO.  v.  W.  H.  SMALL  &  CO. 

[117  Tenn.  153,  96  S.  W.  1051.] 

BILLS  AND  NOTES. — The  Payee  of  a  Bill  of  Exchange  After 
Its  Acceptance  occupies  to  the  acceptor  the  position  of  a  bona  fide 
purchaser,  and  therefore,  between  the  payee  and  acceptor,  no  want, 
failure  or  other  defect  of  consideration  existing  between  the  debtor 
and  the  acceptor  can  be  shown,  and  this  remains  true  though  the 
drawee  has  been  induced  to  accept  the  bill  by  means  of  a  fraud,  such 
as  attaching  thereto  a  forged  or  fraudulently  altered  security  or  bill 
of  lading,     (pp.  996,  997.) 

BANK,  Liability  of  as  Purchaser  of  a  Bill  or  Draft  Attached  to 
a  Bill  of  Lading. — The  purchaser  of  a  draft  with  a  bill  of  lading  at- 
tached is  not  a  purchaser  of  the  goods  represented  by  such  bill,  so 
that  the  presentation  of  the  draft  for  payment  becomes  a  contract  on 
the  part  of  the  purchaser  to  sell  the  goods  to  the  drawee,  when,  as  a 
matter  of  fact,  the  goods  had  already  been  sold  by  the  drawer  to  the 
drawee,  and  as  a  matter  of  law,  the  bill  of  lading  and  the  goods  only 
passed  as  collateral  security  for  the  draft,  which  was  the  only  thing 
the  bank  bought,     (p.  1000.) 

NATIONAL  BANKS,  Contracts  of,  When  Ultra  Vires.— If  the 
sale  of  a  draft  is  in  effect  a  sale  outright  of  the  bill  of  lading  attached 
thereto  so  as  to  amount  to  a  sale  of  the  goods  represented  by  such  bill, 
.Tnd  the  purchaser  is  a  national  bank,  then  the  entire  transaction  is 
ultra  vires,  and  no  obligation  arising  therefrom  can  be  enforced  against 
the  bank.     (p.  1000.) 

CORPORATIONS — Ultra  Vires  Contracts. — No  action  can  be 
maintained  by  either  party  on  an  ultra  vires  contract — not  even  by  a 
party  who  has  fully  executed  the  contract  on  his  part.     (p.  1001.) 

BANKS.^The  Purchase  by  a  Bank  of  a  Draft  with  a  bill  of 
lading  attached  representing  goods  shipped  does  not  so  vest  the  prop- 
erty in  such  goods  in  the  purchasing  bank  that  it  becomes  substi- 
tuted to  all  the  liabilities  of  the  original  drawer  and  the  absolute 
owner  of  the  property.  It  merely  holds  the  bill  as  collateral  security 
for  the  draft  and  is  not  a  guarantor  of  the  quantity  or  quality  of  the 
goods  shipped  under  the  bill  of  lading.      (p.  1001.) 

BANKS,  Effect  of  Indorsing  Special  Notice  on  Some  Bills  of 
Lading  and  Omitting  It  as  to  Others. — Where  several  drafts  are  drawn 
and  there  are  attached  thereto  several  bills  of  lading  representing 
goods  shipped,  and  on  some  of  the  drafts  is  a  stamped  stateiilfent  that 
the  bank  notifies  all  concerned  that  it  is  not  responsible  either  as  prin- 
cipal or  as  agent  for  the  quantity,  quality  or  delivery  of  the  goods 
covered  by  the  bills  of  lading,  this  does  not  show  that  a  different  rule 
must  be  applied  where  the  statement  is  omitted  from  that  where  it 
is  used.     The  indorsement  by  such  stamping  is  surplusage,     (p.  1002.) 

John  W.  Green,  for  the  complainants. 

Shields,  Cates  &  Mounteastle,  for  the  defendants. 

155  WILKES,  J.     The  complainants,  Lewis  Leonhardt  & 
Co.,  brought  this  suit  against  W.  H.  Small  &  Co.,  of  Evans- 
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ville,  Indiana,  the  Fourth  National  Bank,  of  Cincinnati,  Ohio, 
and  the  Mechanics*  National  Bank,  of  Knoxville,  Tennessee, 
to  recover  the  sum  of  three  hundred  dollars  damages  for  the 
breach  of  a  contract  which  complainants  made  with  W.  H. 
Small  &  Co.  to  purchase  from  them  ten  carloads  of  No.  1 
timothy  hay.  The  facts  reported  by  the  court  of  chiancery 
appeals  are  as  follows: 

The  complainants,  Lewis  Leonhardt  &  Co.,  who  reside  in 
Knoxville,  Tennessee,  contracted  to  buy  from  W.  H.  Small 
&  Co.,  who  reside  at  Evansville,  Indiana,  ten  carloads  of  No. 
1  timothy  hay  at  fifteen  dollars  per  ton  f .  o.  b.  cars  at  Knox- 
ville. W.  H,  Small  &  Co.  shipped  ten  carloads  of  timothy 
hay  to  Knoxville  on  bills  of  lading  issued  to  their  own  order. 
They  drew  sight  drafts  on  Lewis  Leonhardt  &  Co.,  payable 
to  themselves,  and  attached  one  of  said  bills  of  lading  to  each 
of  said  drafts.  They  sold  all  of  said  drafts  to  the  Citizens' 
National  Bank,  of  Evansville,  Indiana,  for  full  value,  and  in 
the  due  course  of  trade,  and  these  drafts  were  sold  in  turn 
by  said  bank  to  the  Fourth  National  Bank,  of  Cincinnati, 
Ohio,  and  by  it  to  the  Mechanics'  National  Bank,  of  Knox- 
ville, Tennessee,  for  full  value  and  in  the  due  course  of  trade. 
The  Mechanics'  National  Bank  presented  the  drafts  to  Lewis 
Leonhardt  &  Co.  for  acceptance  ^'^^  and  payment,  and  they 
accepted  and  paid  them  all,  and  the  drafts  were  delivered  to 
them. 

When  Lewis  Leonhardt  &  Co.  unloaded  the  hay  they  dis- 
covered that  it  was  not  No.  1  timothy  hay,  and  that  it  was 
worth  three  hundred  dollars  less  than  the  hay  they  had  con- 
tracted to  buy.  Thereupon  they  brought  this  suit  and  at- 
tached the  money  that  they  had  paid  to  the  IMechanics'  Na- 
tional Bank  on  the  drafts.  They  charged  that  the  money  be- 
longed to  W.  H.  Small  &  Co.,  and  the  Fourth  National  Bank, 
of  Cincinnati,  the  Mechanics'  National  Bank,  of  Knoxville, 
and  W.  H.  Small  &  Co.,  were  all  liable  to  them  for  the  breach 
of  the  contract  by  W.  H.  Small  &  Co.  to  ship  them  No.  1 
timothy  hay,  and  they  prayed  for  a  decree  against  all  of  the 
defendants  for  said  sum  of  three  hundred  dollars.  The  court 
of  chancery  appeals  finds  as  a  fact  that  the  money  attached 
did  not  belong  to  W.  H.  Small  &  Co.,  but  that  it  belonged  to 
Mechanics'  National  Bank  when  it  was  attached.  Small  & 
Co.  never  entered  their  appearance  to  this  suit,  and  are  not 
before  the  court.  The  complainants  do  not  ask  for  a  decree 
against  them. 
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The  chancery  court  and  the  court  of  chancery  appeals  have 
both  rendered  decrees  against  the  Fourth  National  IBank,  of 
Cincinnati,  and  the  Mechanics'  National  Bank,  of  Knoxville.. 
for  three  hundred  dollars  damages  and  costs,  and  the  cause  is 
now  before  this  court  upon  defendants'  appeal  and  assign- 
ments of  error  to  the  decree  of  the  court  of  chancery  appeals. 

The  theory  of  complainants,  which  was  adopted  by  the 
^^"^  lower  courts,  is  that  when  the  defendant  banks  purchased 
said  drafts  they  became  the  owners  of  the  hay,  and  responsi- 
ble for  the  performance  of  Small  &  Co.'s  contract  for  its 
sale  as  to  quality,  quantity  and  delivery,  and  are  liable  for 
damages  to  the  purchaser  for  Small  &  Co.'s  breach  of  the 
contract  in  any  of  said  respects,  although  the  drafts  were 
negotiable,  and  said  banks  are  innocent  purchasers  thereof, 
and  on  presentation  to  the  drawees,  Lewis  Leonhardt  &  Co., 
they  unconditionally  accepted  and  paid  drafts. 

Complainants'  contention  is  supported  by  the  cases  of  Landa 
V.  Lattin,  19  Tex.  Civ.  App.  246,  46  S.  W.  48 ,  Finch  v.  Gregg, 
126  N.  C.  176,  35  S.  E.  251,  49  L.  R.  A.  679 ,  and  Haas  &  Co. 
V.  Citizens'  Nat.  Bank,  144  Ala.  562,  113  Am.  St.  Rep.  61, 
39  South.  129,  1  L.  R.  A.,  N.  S.,  242 ;  Searles  v.  Smith  Grain 
Co.,  80  Miss.  688,  32  South.  287. 

The  case  of  Finch  v.  Gregg,  126  N.  C.  176,  35  S.  E.  251,  49 
L.  R.  A.  679,  did  not  meet  the  approval  of  the  annotators  of 
that  valuable  set  of  reports,  and  many  cases  are  cited  to  show 
that  the  rule  laid  down  in  the  case  is  unsound  and  out  of  line 
with  the  great  weight  of  authority,  and  he  concludes  his  notes 
and  criticism  as  follows:  "From  these  cases,  all  of  which  hold 
that  after  a  draft  attached  to  a  bill  of  lading  is  accepted  the 
consignee  becomes  absolutely  liable  on  the  acceptance,  and 
that  after  payment  thereon  is  made  he  cannot  recover  it 
back,  notwithstanding  any  failure  of  consideration  between 
him  ^^^  and  the  drawer,  it  would  seem  that  the  decision  in 
the  main  case,  and  in  Landa  v.  Lattin,  19  Tex.  Civ.  App.  246, 
46  S.  "W.  48,  were  based  on  a  wrong  principle,  and  that,  if  the 
right  principle  had  been  considered,  the  decisions  must  have 
been  different." 

The  American  and  English  Encyclopedia  of  Law,  citing 
many  cases  in  support  thereof,  lays  down  the  true  rule  in 
these  words: 

"The  payee  of  a  bill  of  exchange  occupies  in  relation  to 
the  acceptor  the  position  of  a  bona  fide  holder,  and,  there- 
fore, between  the  payee  and  acceptor,  no  want,  failure,  or 
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other  defect  of  consideration  existing  between  the  drawer  and 
the  acceptor,  can  be  shown. 

"And  this  is  true  although  the  drawee  has  been  induced 
to  accept  the  bill  by  means  of  a  fraud,  such  as  attaching 
thereto  a  forged  or  fraudulently  altered  security  or  bill  of 
lading":  See  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  198,  199, 
and  authorities  there  cited. 

In  the  case  of  Hoffman  v.  National  City  Bank  of  Milwau- 
kee, 12  Wall.  (U.  S.)  181,  20  L.  ed.  366,  the  supreme  court  of 
the  United  States,  speaking  upon  this  subject,  said: 

"Where  Mils  of  exchange  were  drawn,  accompanied  with 
forged  bills  of  lading,  and  were  discounted  by  a  bank,  and 
subsequently  accepted  and  paid  by  the  acceptors,  they  can- 
not recover  back  from  the  bank  the  money  paid  by  them,  on 
the  ground  of  the  forgery  of  *"^  the  bills  of  lading,  of  which 
the  bank  was  ignorant  at  the  time  of  their  discount, 

"Proof  that  the  bills  of  lading  were  forgeries  could  not 
operate  to  discharge  the  liability  of  the  acceptors  to  pay  the 
amounts  to  the  payees  or  their  indorsees,  where  the  payees 
were  ignorant  holders,  having  paid  value  for  the  same  in  the 
usual  course  of  business. 

"It  is  immaterial,  in  that  regard,  whether  the  bills  were 
accepted  while  in  the  hands  of  the  drawer  and  at  his  request, 
or  whether  they  had  passed  into  the  hUnds  of  the  payee  be- 
fore acceptance,  and  were  accepted  at  his  request. ' ' 

In  the  case  of  Goetz  v.  Bank  of  Kansas  City,  119  U.  S.  551. 
7  Sup.  Ct.  Rep.  318,  30  L.  ed.  515,  a  bank  discounted  several 
drafts  with  bills  of  lading  attached.  The  consignee,  after  ac- 
cepting and  paying  several  of  the  drafts,  discovered  that  the 
bills  of  lading  were  forged,  whereupon  he  refused  to  pay  one 
draft  which  he  had  accepted,  and  sued  to  recover  the  amount 
of  the  drafts  which  he  had  paid.  The  court  held  that  the 
bank  did  not,  by  discounting  the  drafts  or  by  indorsing  the 
invoices  accompanying  the  bills  of  lading  "for  collection," 
guarantee  the  genuineness  of  the  bills  of  lading,  and  that  its 
right  to  recover  on  the  acceptances  was  not  defeated  by  the 
mere  failure  to  inquire  into  the  consideration  of  the  drafts 
because  of  rumors  or  general  reputation  as  to  the  bad  character 
of  the  drawer.  Speaking  directly  upon  the  question  involved 
in  the  case  at  bar,  the  supreme  court  of  the  United  States  said : 

****  "A  bank  in  discounting  commercial  paper  does  not 
guarantee  the  genuineness  of  a  docunient  attached  to  it  as 
collateral  security.     Bills  of  lading  attached  to  drafta  drawn 
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as  in  the  present  case  are  merely  security  for  the  payment  of 
the  drafts.  The  indorsement  by  the  bank  on  the  invoices  ac- 
companying some  of  the  bills  'for  collection'  created  no  re- 
sponsibility on  the  part  of  the  bank;  it  implied  no  guaranty 
that  the  bills  of  lading  were  genuine;  it  imported  nothing 
more  than  that  the  goods,  which  the  bills  of  lading  stated  had 
been  shipped,  were  to  be  held  for  the  payment  of  the  drafts, 
if  the  drafts  were  not  paid  by  the  drawees,  and  that  the  bank 
transferred  them  only  for  that  purpose.  If  the  drafts  should 
be  paid,  the  drawees  were  to  take  the  goods.  To  hold  such 
indorsement  to  be  a  warranty  would  create  great  embarrass- 
ment in  the  use  of  bills  of  lading  as  collateral  to  commercial 
paper  against  which  they  are  drawn":  119  U.  S.  555,  7  Sup. 
Ct.  Rep.  318,  30  L.  ed.  515. 

The  latest  case  upon  the  subject  is  that  of  Tolerton  &  Stet- 
son Co.  V.  Anglo-California  Bank,  112  Iowa,  706,  84  N.  W. 
930,  50  L.  R.  A.  777.  This  case  repudiates  the  doctrine  laid 
dowTQ  in  the  cases  of  Landa  v.  Lattin,  19  Tex.  Civ.  App.  246, 
46  S.  W.  48,  and  Finch  v.  Gregg,  126  N.  C.  176,  35  S.  E.  251. 
49  L.  R.  A.  679,  relied  upon  by  the  complainants  in  the  case 
at  bar,  and  reaffirms  the  long-established  doctrine  insisted 
upon  by  defendants.  The  facts  in  the  Iowa  case  are  almost 
identical  with  the  facts  in  the  case  at  bar,  and  in  discussing 
the  Texas  and  North*  Carolina  cases,  the  supreme  court  of 
Iowa  said : 

161  "These  decisions  proceed  upon  the  theory  that  the  as- 
signee stands  in  all  respects  in  the  shoes  of  the  assignor,  and 
to  this  broad  doctrine  we  cannot  agree.  While  the  rights  of 
such  an  assignee  are  to  be  measured  by  those  of  the  assignor, 
his  liability  is  not  necessarily  the  same 

'•The  rule  of  the  Landa  case  (19  Tex.  Civ.  App.  246,  46  S. 
W.  481)  is  founded  on  the  thought  that  the  transfer  of  the 
draft  and  bill  of  lading  to  the  bank  amounted  to  a  sale  of  the 
goods,  and  that  the  bank  as  a  purchaser  undertook  to  deliver 
the  goods  and  carry  out  the  canneries  company 's  contract  with 
plaintiff,  and  because  of  these  facts  it  necessarily  assumed 
the  contract  of  warranty,  although  it  may  have  been  in  fact 
ignorant  that  any  warranty  was  made.  We  do  not  think,  even 
as  the  proposition  is  thus  stated,  the  premises  justify  the 
conclusion;  but  the  premises  are  not  correct.  The  transac- 
tion between  the  canneries  company  and  defendant  was  not, 
and  could  not  be,  a  sale  of  the  goods,  for  they  had  already 
been  sold  to  plaintiff,  and  it  was  the  intention  of  all  parties 
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that  siich  sale  to  plaintiff  should  be  consummated  by  delivery. 
What  was  in  fact  done  by  the  assignment  of  the  draft  and 
bill  of  lading  was  to  transfer  to  the  bank  the  canneries  com- 
pany's right  to  the  price,  and  to  give  it  the  possession  of  the 
goods  as  security.  Manifestly,  while  the  bank  could  collect 
no  more  than  its  assignor  would  have  been  entitled  to,  the 
character  of  its  engagement  was  not  such  as  to  impose  upon 
it  any  liability  to  the  buyer  which  it  did  not  expressly  as- 


sume. . 

162    << 


The  two  eases  cited  stand  alone  in  holding  the  pur- 
chaser of  a  draft  with  bill  of  lading  attached  liable  on  a  war- 
ranty made  by  the  assignor,  and  the  line  of  reasoning  pursued 
to  reach  this  conclusion  is  so  at  variance  with  well-established 
principles  of  law  that  we  decline  to  accept  the  rule  they  an- 
nounce. 

"If  there  is  any  liability  on  defendant's  part  to  plaintiff, 
it  must  be  on  the  ground  that  it  has  received  money  which  it 
cannot  equitably  retain.  The  canneries  company  could  have 
collected  only  the  price  of  the  goods,  less  the  damages  for 
breach  of  warranty.  More  than  this  has  been  paid  to  defend- 
ant. If  plaintiff  has  any  standing  Here,  it  is  to  recover  this 
excess  paid,  on  the  theory  just  stated.  But  the  draft  given 
the  bank  was  negotiable,  and  it  is  a  well-established  rule  of 
law  that,  after  the  holder  of  a  negotiable  draft  with  bill  of 
lading  attached  has  secured  an  acceptance  of  such  draft  from 
the  drawee  and  consignee  he  is  unaffected  by  any  equities 
originally  existing  between  such  consignee  and  the  seller  of 
the  goods.  In  such  a  case  the  liability  of  the  drawee  becomes 
fixed  to  the  payee:  Arpin  v.  Owens,  140  a\Iass.  144.  3  N.  E. 
25;  Flournoy  v.  First  Nat.  Bank,  78  Ga.  222,  2  S.  E.  547; 
Nowak  V.  Excelsior  Stone  Co.,  78  111.  307;  Law  v.  BrinUer,  6 
Colo.  555;  Hays  v.  Hathorn,  74  N.  Y.  486;  Shafer  v.  Brouen- 
berg,  42  Ind.  89  ;  Randolph  on  Commercial  Paper,  1876. 

"It  is  said  in  the  first  of  these  cases:  'The  payee  of  an  ac- 
cepted bill  holds  the  same  relation  to  the  acceptor  tliat  an 
indorsee  of  a  note  holds  to  the  maker.'  Under  ***^  this 
rule,  the  plaintiff,  after  an  acceptance  of  the  draft,  could 
not  have  set  up  against  the  bank  any  claim  for  breach  of 
warranty  made  by  the  canneries  fompany,  and  if  this  is 
the  effect  of  an  acceptance,  it  certainly  is  of  a  payment. 

"There  was  no  matter  of  mutual  mistake  in  this  transac- 
tion between  plaintiff  and  defendant.  The  latter  had  a  right, 
fks  against  the  canneries  cumpaiiy,  to  collect  the  full  amount 
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due  on  the  draft  from  the  drawee.  The  mistake,  if  any, 
was  as  to  a  matter  between  plaintiff  and  the  drawer  of  the 
draft":  Tolerton  v.  Anglo-California  Bank,  112  Iowa,  706,  84 
N.  W.  930,  50  L.  R.  A.  779. 

In  the  cases  relied  upon  by  the  complainants  and  followed 
by  the  court  of  chancery  appeals,  the  courts  of  the  states 
of  Texas,  North  Carolina,  and  Alabama  failed  to  recognize 
and  apply  the  well-settled  principles  of  commercial  law  laid 
down  in  the  foregoing  authorities.  They  erroneous^ly  as- 
sumed that  the  purchase  of  a  draft  with  a  bill  of  lading  at- 
tached was  a  purchase  of  the  goods  represented  by  the  bill 
of  lading,  and  that  a  presentation  of  the  draft  for  payment 
was  a  contract  by  the  bank  to  sell  the  goods  to  the  drawee, 
'when,  as  a  matter  of  fact,  the  goods  had  already  been  sold 
by  the  drawer  to  the  drawee,  and,  as  a  matter  of  law,  the  bill 
of  lading  and  goods  only  passed  as  collateral  security  for 
the  draft,  which  was  the  only  thing  the  bank  bought. 

Furthermore,  the  rule  laid  down  by  the  supreme  court  of 
the  United  States  in  the  case  of  Goetz  v.  Bank  of  Kansas 
City,  119  U.  S.  551,  7^  Sup.  Ct.  Rep.  318,  30  L.  ed.  515,  is 
necessarily  the  law  in  the  case  ***  at  bar,  for  another  rea- 
son than  that  given  in  the  foregoing  authorities.  If  the 
sale  of  the  drafts  was  in  fact  a  sale  outright  of  the  bills  of 
lading  and  in  legal  effect  a  sale  of  the  hay  to  the  defendant 
Banks,  as  held  in  the  case  of  Landa  v.  Lattin,  19  Tex.  246. 
46  S.  W.  48,  and  in  Finch  v.  Gregg,  126  N.  C.  176,  35  S. 
E.  251,  49  L.  R.  A.  679,  then  the  entire  transaction  was 
ultra  vires,  and  no  obligation  arising  therefrom  could  be  en- 
forced against  the  banks.  National  banks  may  take  personal 
property  as  security  for  loans,  or  as  security  for  bills  of  ex- 
change purchased  by  them,  but  national  banks  have  no  power 
whatever  to  deal  in  merchandise  of  any  kind,  or  in  stocks 
or  bonds:  U.  S.  Rev.  Stats.,  sec.  5136  (U.  S.  Comp.  Stats. 
1901,  p.  3455) ;  California  Nat.  Bank  v.  Kennedy,  167  U.  S. 
362,  17  Sup.  Ct.  Rep.  831,  42  L.  ed.  198;  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  364,  19  Sup.  Ct.  Rep.  739,  43  L.  ed. 
1007. 

The  complainants  are  insisting  that  the  banks  by  pur- 
chasing the  drafts  with  the  bills  of  lading  attached  agreed 
in  turn  to  sell  to  the  complainants  ten  carloads  of  No.  1 
timothy  hay,  and  that  each  of  the  banks  have  in  turn  breached 
the  contract  of  sale  by  delivering  an  inferior  grade  of  hay, 
and  complninants  are  seeking  to  recover  damages  for  the 
breach  of  the  contracts.    Hence  this  suit  is  obviously  for 
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the  enforcement  of  the  ultra  vires  contracts  alleged  to  have 
been  made  by  the  banks. 

It  was  expressly  held  in  the  federal  cases  above  cited,  and 
has  been  held  by  this  court  in  the  case  of  Buckeye  Marble  & 
F.  Co.  V.  Harvey,  92  Tenn.  115,  20  S.  W.  427,  18  L.  R.  A. 
i6«  252,  36  Am.  St.  Rep.  71,  that  no  suit  can  be  maintained 
by  either  party  in  the  furtherance  or  affirmance  of  an  ultra 
vires  contract — not  even  by  a  party  who  has  fully  executed 
the  contract  on  his  part.  "Such  illegal  contracts,"  say  the 
courts,  "create  no  estoppel  upon  either  party," 

It  "is  a  fact  of  common  knowledge  that  a  large  part  of 
the  commercial  business  of  the  country  is  carried  on  through 
the  medium  of  drafts,  and  that  the  immense  crops  of  the 
south  and  west  are  marketed  under  contracts  to  draw  for 
the  purchase  price  with  bills  of  lading  attached.  If  the 
courts  shall  adopt  the  rule  insisted  upon  by  the  complainants, 
and  enforced  by  the  decree  of  the  court  of  chancery  appeals, 
it  will  result  in  destroying  this  convenient  method  of  hand- 
ling, moving,  and  paying  for  the  crops  of  the  country,  for 
the  banks  will  necessarily  be  compelled  to  refuse  to  buy 
drafts  Avith  bills  of  lading  attached,  or  to  handle  them  as 
collateral  security  or  otherwise.  Banks  have  neither  the  time 
nor  the  facilities  to  investigate  the  genuineness  of  bills  of 
lading,  or  the  contracts  made  between  their  customers  with 
parties  residing  in  other  states,  and  to  hold  them  responsi- 
ble for  the  frauds  and  mistakes  of  shippers  would  utterly  de- 
stroy the  negotiability  of  drafts  with  bills  of  lading  at- 
tached. 

The  case  of  Haas  v.  Citizens'  Nat.  Bank,  144  Ala.  562,  113 
Am.  St.  Rep.  61,  39  South.  129,  1  L.  R.  A.,  N.  S.,  242,  has 
also  been  adversely  commented  on  by  the  annotators  of  the 
L.  R.  A.  reports,  in  an  exhaustive  note,  citing  many  authori- 
ties, 

160  ■^ith  all  due  deference  to  the  ability  and  standing  of 
the  courts  of  Alabama,  Texas,  and  North  Carolina,  which 
have  been  cited  and  relied  upon,  we  are  of  opinion  that  the 
rule  which  they  announce  is  unsound  and  contrary  to  the 
otherwise  unbroken  weight  of  authority. 

They  proceed  upon  the  incorrect  theory  that  the  bill  of 
lading  so  vests  the  property  in  the  indorsing  banks  that  they 
are  substituted  to  all  the  liabilities  of  the  ori<zinal  drawer, 
and  arc  the  absolntc  owners  of  the  property,  while  the  true 
rule  is  that  the  indorsing  banks  hold  the  bills  of  lading  sim- 


1002  American  State  Reports,  Vol.  119.  [Tenn 

ply  as  collateral  to  secure  the  drafts  drawn  against  them^ 
but  they  are  not  the  guarantors  of  the  quantity  or  quality 
of  the  goods  shipped  under  the  bill  of  lading.  That  is  a 
matter  between  the  drawer  and  drawee. 

There  is  nothing  in  this  holding  contrary  to  the  case  of 
Ochs  V,  Price,  6  Heisk.  (Tenn.)  483,  nor  National  Bank  of 
Commerce  v.  Merchants'  Bank,  91  U.  S.  92,  23  L.  ed.  208. 

It  is  in.sisted  for  complainants  that  all  but  three  of  the 
drafts  were  stamped  by  the  Evansville  bank,  which  first 
cashed  them  and  took  the  bills  of  lading,  with  this  indorse- 
ment: "This  bank  hereby  notifies  all  concerned  that  it  is  not 
responsible,  either  as  principal  or  agent,  for  the  quantity, 
quality  or  delivery  of  the  goods  covered  by  the  bills  of  lad- 
ing attached  to  this  draft.  [Signed]  Citizens'  National 
Bank."  And  the  argument  is  made  that,  because  three  of 
the  drafts  were  not  thus  indorsed,  it  was  the  intention  of  the 
parties  that,  as  to  these  three  ^^"^  drafts,  a  different  rule 
should  apply;  and  that  the  holders  or  purchasers  of  these 
drafts  would  be  guarantors  of  quality,  quantity,  and  delivery ; 
and  that,  inferentially  at  least,  the  bank  omitting  to  thus 
indorse  the  three  drafts  impliedly  said:  "We  will  be  respon.si- 
ble  for  defects  in  the  hay  covered  by  these  three  drafts,  but 
not  that  covered  by  the  other  drafts."  We  think  that  this 
contention  is  not  sound. 

The  indorsement  was  surplusage,  and  under  it  the  bank 
was  in  no  better  condition  than  if  it  had  not  been  made. 

We  cannot  infer  that  the  bank  intended  to  render  itself 
liable  for  the  three  drafts  by  failing  to  stamp  the  restrictive 
indorsement  on  them.  For  all  we  can  know,  they  were  over- 
looked. But  however  that  may  be,  they  were  put  in  circu- 
lation without  any  agreement  or  contract  that  a  purchaser 
would  be  liable  for  the  goods,  and  we  must  give  them  the 
same  status  as  any  other  draft  of  like  character. 

We  are  of  opinion  that  there  are  errors  in  the  decrees  of 
the  chancellor  and  of  the  court  of  chancery  appeals,  and  they 
are  reversed,  at  complainants'  cost. 

Proper  decree  will  be  entered  disposing  of  the  fund  at- 
tached, if  still  held. 

The  Assignment  of  Bills  of  Lading  is  the  siibject  of  atiote  to  National 
Bank  v.  Baltimore  etc.  R.  R.,  105  Am.  St.  Rep.  332.  It  has  been 
affirmed  that  an  absolute  assignment  to  a  bank  of  a  bill  of  lading  of 
goods,  and  of  the  draft  for  their  purchase  price,  makes  the  bank  the 
owner  of  the  goods,  and  liable  to  deliver  them  according  to  the  terms 
of  the  original  contract:  Haas  v.  Citizens'  Bank,  144  Ala.  562,  113 
Am.  St.  Rep.  61. 


w^m 
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INGERSOLL  v.  COAL  CREEK  COAL  COMPANY. 

[117  Tenn.  263,  98  S.  W.  178.] 

ATTORNEYS  AT  LAW,  Liability  of  to  Persons  Participating 
in  a  Compromise  of  a  Suit. — If  a  corporation  and  sundry  individuals 
are  joined  as  defendants  in  a  suit  to  recover  by  plaintiffs  as  attorneys 
at  law  on  the  ground  that  the  defendants,  having  knowledge  of  the 
plaintiffs'  employment,  participated  in  a  compromise  and  settlement 
of  claims  against  such  corporation  without  the  consent  of  the  plain- 
tiffs, if  the  corporation  is  held  liable,  then  must  such  other  defend- 
ants be  individually  and  personally  liable  with  it.     (p.  1027.) 

CONTRACTS,  Void,  Right  of  Strangers  to  Insist  upon  Void 
Character  of. — If  contracts  are  for  some  reason  void,  then  that  they 
are  so  void  may  be  insisted  upon  by  persons  not  parties  thereto,  where 
a  liability  against  them  is  sought  to  be  asserted  having  its  founda- 
tion on  such  contracts,     (p.  1027.) 

ATTORNEYS  AT  LAW,  Right  to  Defend  Action  on  the  Ground 
of  Their  Misconduct  in  Procuring  Employment. — Where  a  corporation 
and  other  defendants  are  sued  by  a  firm  of  attorneys  on  the  ground 
that  the  defendants  procured  a  compromise  and  settlement  of  claims 
in  suits  in  which  the  plaintiffs  had  an  interest  in  the  way  of  con- 
tingent fees,  the  defense  may  be  made  that  the  plaintiffs,  in  solicit- 
ing and  procuring  their  employment  to  bring  such  suits,  were  guilty 
of  such  professional  impropriety  that  the  court  will  not  entertain 
their  action,     (p.  1028.) 

A  CONTRACT,  Though  not  Illegal,  may  be  Accompanied  with 
Circumstances  surrounding  its  making  which  would  deter  courts  from 
enforcing  it  or  rights  based  upon  it.     (p.  1028.) 

•  ATTORNEYS  AT  LAW,  General  Power  of  Courts  to  Disbar. — 
Attorneys  at  law  being  officers  of  the  court,  it  has  inherent  power 
to  keep  its  forum  pure  by  removing  therefrom  all  parties  appearing 
therein  whofe  practices  and  acts  tend  to  make  them  impure  or  to 
impede,  obstruct,  or  prevent  the  administration  of  the  law,  or  destroy 
the  confidence  of  the  people  in  such  administration,     (p.  1028.) 

THE  DISTINCTION  Between  Attorneys  and  Counsel  which  ob- 
tained in  the  English  common  law  does  not  prevail  in  Tennessee,  (p. 
1030.) 

ATTORNEYS  AT  LAW,  Denying  Relief  to  for  Causes  Which 
do  not  Require  Disbarment. — There  may  be  many  acts  of  immorality 
or  impropriety  on  the  part  of  an  attorney  or  counsel  wlii^'h  would  not 
require  the  court  to  deny  him  relief  for  fees  which  might  not  be  con- 
sidered sufficient  to  require  disbarment,     (p.  lu;51.) 

ATTORNEYS  AT  LAW,  Solicitation  of  Business  Which  is 
Against  Public  Policy  and  may  Occasion  the  Denial  of  the  Right  to 
Recover  Compensation. — If  after  a  terrible  disaster  in  a  mine,  result- 
ing in  the  killing  of  hundreds  of  persons,  a  member  or  rei)res<'ntative 
of  a  firm  of  attorneys  proceeds  to  tiie  locality  of  the  disaster  and 
personally  solicits  parties  having  supposed  rigiits  of  action  against 
the  mine  owners  to  put  their  claims  in  the  hands  of  sucli  attorneys, 
and  other  attorneys  enter  the  same  field  for  the  same  purpose,  and  com- 
petition results  in  obtaining  the  business  of  i)rosecuting  claims  for 
.iudgment,  and  many  cases  are  si  cured  for  the  firm  first  entering  the 
ifield  for  the  prosecution  of  cases  on  a  contingent  fee  or  percentage,  the 
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attorneys  so  seeking  such  contracts  are  not  entitled  to  recover  for 
their  services  therein,  because  the  facts  disclose  acts  of  impropriety 
inconsistent  with  the  character  of  the  profession  and  incompatible 
with  the  faithful  discharge  of  its  duties,     (pp.  1032,  1034.) 

IngersoU  &  Peyton,  for  IngersoU  et  al. 

H.  B.  Lindsay,  Charles  T.  Gates,  Jr.,  and  R.  E.  L.  Mount- 
castle,  for  the  defendants. 

265  WILKES,  J.  The  facts  found  by  the  court  of  chan- 
cery appeals  are  set  out  in  its  opinion  as  follows: 

"The  dominant  facts  appearing  in  the  record,  proper  to 
be  stated,  raising  the  question  or  proposition  involved  in 
this  assignment  of  error,  are  these : 

"Messrs.  IngersoU  &  Peyton  are  a  law  firm  resident  of 
and  having  offices  at  Knoxville,  Tennessee.  They  are  practi- 
tioners in  the  courts  of  this  state.  Complainant  Chandler  is 
a  much  younger  member  of  the  Knoxville  bar. 

"Some  seven  years  ago  he  entered  into  a  contract  with  the 
firm  of  IngersoU  &  Peyton,  under  the  terms  of  which  he 
was  to  have  one-third  of  the  fees  accruing  from  the  business 
he  brought  to  the  firm,  he  assisting  in  looking  up  the  evi- 
dence and  preparing  such  cases  for  trial  as  he  obtained,  or  as 
came  to  the  firm  through  him. 

"In  brief,  we  take  it  from  the  evidence,  while  not  a  full 
partner  in  the  firm,  he  was  a  partner  in  it  with  reference  to 
such  business  as  he  procured  for  it. 

"We  infer  from  the  record  that  he  had  his  office  quarters 
with  the  firm. 

200  <'We  see  nothing  immoral,  unprofessional  or  obnoxious 
to  public  policy  or  a  correct  standard  of  professional  ethics 
in  such  a  partnership  relation.  Such  a  relationship  in  the 
practice  of  law  has  existed  from  time  immemorial  in  the  pro- 
fession in  this  state  between  lawyers  of  the  highest  honor  and 
the  keenest  sense  of  the  dignity  of  the  profession. 

"In  short,  there  is  nothing  wrong  per  se  in  such  an  ar- 
rangement between  honorable  members  of  the  profession. 

"The  methods  that  may  be  adopted  or  resorted  to  to  pro- 
cure legal  business  present  another  question. 

"Now,  when  the  Fraterville  mine  explosion  occurred  in 
1902,  young  Chandler  a  few  days  thereafter  conferred  with 
Mr.  Peyton,  of  the  firm  of  IngersoU  &  Peyton,  and  betook 
himself  to  Coal  Creek,  in  Anderson  county,  where  the  ex- 
plosion occurred,  and  actively  solicited  parties  having  rights 
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of  action  against  the  defendant  company,  or  supposed  to  have 
such  right  of  action  against  it,  growing  out  of  the  deaths 
or  injuries  caused  by  the  explosion,  to  intrust  the  prosecution 
of  their  cases  against  the  company  to  the  firm  of  Ingersoll  & 
Peyton,  representing  to  such  parties  that  the  firm  of  Ingersoll 
&  Peyton  was  composed  of  able  lawyers  entirely  competent 
to  protect  and  secure  their  rights  in  the  courts. 

"It  appears  that  when  he  reached  the  field  of  prospective 
litigation  he  found  other  lawyers  there  ahead  of  him,  who 
were  engaged  in  soliciting  suits  for  deaths  and  injuries  caused 
by  the  explosion. 

2C7  "He  entered  actively  into  the  competition  for  busi- 
ness. 

"It  does  not  appear,  however,  that  he  practiced  any  fraud 
or  deception,  or  made  any  false  representations,  to  get  cases 
for  his  firm.  He  boldly  and  openly  saw  widows  and  others 
whose  husbands  and  next  of  kin  had  been  killed  in  the  ex- 
plosion, and  sought,  as  other  lawyers  were  doing,  to  have 
them  intrust  the  bringing  and  prosecution  of  suits  against 
the  company  to  his  firm. 

"He  made  several  trips  to  Coal  Creek  for  the  purpose  of 
soliciting  business  for  the  firm,  his  expenses  being  paid  by  it. 

"He  secured  some  forty  cases  for  the  firm,  and  it  appears 
from  the  record  that  one  hundred  and  fifty  or  more  other 
cases  were  brought  by  other  lawyers  against  the  company  in 
the  courts,  all  in  a  few  months  after  the  explosion. 

"Chandler  secured  written  contracts  from  the  parties  he 
procured  to  intrust  their  cases  to  his  firm,  and  these  contracts 
stipulated  the  fees  the  firm  was  to  charge;  it  being  a  specified 
per  centum  of  the  recovery  obtained  in  each  case. 

"He  reported  the  cases  he  procured  to  the  firm,  and  the 
firm  brought  suits  in  the  circuit  court  of  Knox  county,  except 
one,  brought  in  Anderson,  for  damages  in  each  against  the  de- 
fendants; the  amount  of  damages  in  the  writs  ustially  being 
for  ten  thousand  dollars. 

"The  firm  prepared  and  filed  declarations  in  all  the 
'-^^^  cases  specified  in  the  bill,  and  made  investigations  and 
prepared  to  try  them. 

"The  firm  were  attorneys  of  record  in  the  cases,  and  the 
defendants  were  notified  of  the  fact  that  they  were  attorneys 
of  record  in  the  cases. 

"Yonng  Chandler,  it  appears,  was  not  acquainted  with  the 
parties  at  Coal  Creek,  whose  cases  he  procured  for  his  firm, 
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and  met  them  there  for  the  first  time.  Indeed,  so  far  as 
shown  by  the  record,  he  was  a  stranger  to  the  community  at 
Coal  Creek  until  he  went  there  on  this  business. 

"It  appears  that  Judge  Ingersoll,  of  the  firm  of  Ingersoll 
&  Peyton,  was  not  aware  of  the  first  visits  of  young  Chandler 
to  Coal  Creek  on  this  business,  and  was  not  consulted  with 
reference  to  his  going  there  on  the  business  before  he  went. 

"We  infer  and  find,  however,  that  he  was  aware  of  some 
of  his  visits  there  for  the  purpose  of  securing  cases.  Indeed, 
he  does  not  intimate  in  the  record  any  objection  to  the  course 
pursued  by  the  young  man  in  the  matter,  and,  in  argument 
before  us,  insists  that  it  in  no  sense  violates  the  law,  however 
objectionable  it  may  be  to  the  professional  taste  of  some  mem- 
bers of  the  profession. 

"It  is  only  necessary  to  state  further,  to  present  the  ques- 
tion raised  by  this  assignment  of  error,  that  defendants,  after 
complainants  had  taken  the  steps  in  their  cases  herein  stated, 
conceived  the  purpose  of  compromising  the  damage  suits 
against  them,  and  commenced  ^"^  negotiations  for  a  settle- 
ment, by  paying  the  plaintiffs  in  each  case  the  sum  of  three 
hundred  and  twenty  dollars. 

"Messrs.  Ingersoll  &  Peyton,  it  seems,  declined  to  urge  or 
advise  their  clients  to  accept  this  compromise,  and  thereupon 
the  defendants,  with  respect  to  most  of  the  cases  mentioned 
in  the  bill,  through  their  general  counsel,  employed  other 
counsel  or  agents  to  negotiate  a  settlement  ignoring  com- 
plainants. 

"These  are  the  essential  facts  appearing  in  the  record, 
necessary  to  be  stated  in  disposing  of  the  assignment  of  er- 
ror under  review." 

The  court  of  chancery  appeals  then  proceeds  to  state  the 
question  involved,  as  it  appeared  to  them,  and  to  give  their 
conclusions  as  follows : 

"The  question,  under  the  facts  thus  stated,  in  its  legal  es- 
sence, is: 

"  If  a  lawyer  accept  cases  and  institute  suit  on  them,  which 
he  knows  were  procured  by  open,  personal  solicitation  of  an- 
other lawyer  from  strangers  to  both,  no  fraud  or  misrepre- 
sentation appearing  in  the  solicitation,  the  lawyer  instituting 
the  suits  agreeing  to  pay  the  soliciting  lawyer  one-third  of 
the  fees  legitimately  chargeable  in  the  cases,  is  he  guilty  of  a 
violation  of  public  policy  and  of  his  oath  as  an  attorney  un- 
der our  statute,  and  hence,  under  the  law,  debarred  the  right 
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to  recover  his  fees,  no  infidelity  to  the  interest  of  his  clients 
being  imputed  to  him  ? 

"The  question  with  respect  to  the  underlying  principle 
*''®  involved  may  be  more  briefly  stated  in  another  form : 

"Is  it  a  violation  of  the  public  policy  of  this  state,  and  a 
contravention  of  the  oath  of  a  lawyer  under  our  statute,  for 
the  lawyer  to  personally  and  openly  solicit  legal  business  from 
strangers  to  him? 

"Our  statute  (Shannon's  Code,  sec.  5781)  provides  that 
the  'several  courts  of  this  state  may  strike  from  their  rolls 
any  person  not  authorized  to  practice  in  such  courts,  and 
also  any  practicing  attorney  or  counsel  upon  evidence,  satis- 
factory to  the  court,  that  he  has  been  guilty  of  such  misde- 
meanor or  acts  of  immorality  or  impropriety  as  are  incon- 
sistent with  the  character  or  incompatible  with  the  faith- 
ful discharge  of  the  duties  of  the  profession.' 

"As  a  matter  of  general  law,  statutes  of  this  character  are 
not  restrictive  of  the  general  powers  of  the  court  over  at- 
torneys practicing  before  it. 

"Attorneys  at  law  are  officers  of  the  court,  and  the  court 
may  exercise  its  jurisdiction  over  them,  depriving  them  of 
their  office  and  striking  their  names  from  the  rolls. 

"This  power  and  jurisdiction  are  indispensable  to  protect 
the  court,  to  attain  the  orderly  administration  of  justice,  to 
uphold  the  purity  and  dignity  of  the  profession,  and  promote 
the  public  welfare  and  secure  the  interests  of  clients.  It  is  a 
power  inherent  in  the  court  itself,  and  exists  independent  of 
statutes,  although  statutes  may  regulate  its  exercise:  Ex  parte 
Steinman,  95  Pa.  220,  40  ^^i  Am.  Rep.  637 ;  People  v.  Green, 
7  Colo.  237,  244,  3  Pac.  65,  374,  49  Am.  Rep.  351;  In 
re  Henderson,  88  Tenn.  531,  13  S.  W.  413. 

"Is  the  personal  solicitation  of  business  by  a  lawyer  from 
strangers,  the  personal  request  to  strangers  that  they  intrust 
the  bringing  and  prosecution  of  such  suits  as  they  may  de- 
sire to  bring  to  enforce  their  rights,  an  act  of  immorality,  or 
an  act  of  impropriety,  inconsistent  with  the  character  or  the 
duties  of  the  profession  ? 

"There  is  nothing  immoral  per  se  in  the  .solicitation,  un- 
less the  inherent  nature  and  quasi  official  character  of  the 
labor  involved  in  the  pursuit  of  the  profession  in  courts  in 
the  trial  of  cases  make  it  so. 

"Lawyers,  as  men,  are  as  other  nicn,  and  men  in  all  other 
pursuits  and  professions  solicit  business. 
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"Merchants  seek  business  by  personal  solicitation,  and 
through  paid  agents  seek  it. 

*  *  Ilotelkeepers  strive  for  it  by  runners  to  meet  trains, 
newspapers  ask  for  it  by  paid  solicitors  and  office-holders  go 
for  it  and  labor  with  much  sweat  to  keep  it. 

"And  even  preachers  sometime  seek  charges. 

"But  while  lawyers,  as  men,  are  as  men  of  other  pursuits, 
and,  generally  speaking,  no  better  and  no  worse,  neverthe- 
less, in  the  prosecution  of  their  profession,  they  are  differ- 
entiated from  all  other  professions  and  callings. 

"In  the  first  place,  they  cannot  practice  their  profession 
without  a  license. 

"In  the  second  place,  they  are  required  to  possess  a 
^'^^  good  moral  character  and  certain  legal  attainments.  In 
attending  to  legal  business,  especially  in  cases  intrusted  to 
them,  they  act  as  officers  of  the  law  and  the  courts,  and  in 
an  important  sense  represent  the  public,  in  that  it  is  their 
duty  to  aid  in  administering  justice  and  preserving  the  in- 
tegrity of  the  governmental  agencies  of  the  state,  thus  secur- 
ing the  confidence  of  the  people  in  the  honesty  of  their  pur- 
pose, and  aid  to  conserve  the  end  for  which  they  are  estab- 
lished. 

"We  have  found  no  decision  of  any  court  and  no  text- 
book authority  holding  that  the  personal  solicitation  by  a 
lawyer  to  strangers  to  employ  him  to  bring  and  prosecute 
such  suits  as  the  strangers  may  have  the  right  to  have  in- 
stituted constitutes  a  violation  of  the  lawyer's  oath  of  of- 
fice, or  is  such  an  act  of  impropriety  as  authorizes  his  dis- 
barment under  statutes  similar  to  ours. 

"It  will  not  do  to  say  that  all  solicitation  of  business  by  a 
lawyer  brings  him  under  the  condemnation  of  the  statute 
or  renders  him  obnoxious  to  a  correct  standard  of  profes- 
sional ethics. 

"Most  lawyers  'bang  out  their  shingles.* 

"Many  lawyers  insert  their  professional  cards  in  the  news- 
papers, telling  where  they  can  be  found  and  the  courts  they 
practice  in  and  the  character  of  business  they  are  particu- 
larly fitted  to  look  after.  Proper  advertisements  and  solicita- 
tions, addressed  to  the  general  public,  are  frequently  re- 
sorted to  by  members  of  the  highest  standing  in  the  profes- 
sion. 

"While  different  and  varying  standards  of  professional 
^"^^  ethics  relating  to  the  matter  are  honestly  entertained  by 
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different  members  of  the  profession,  it  is  believed  that  the 
better  standard,  maintained  by  those  accepted  as  representa- 
tive of  the  spirit  and  nobler  end  of  the  profession,  is  that 
personal  and  special  solicitations  of  particular  persons,  and 
especially  strangers,  to  become  clients,  are  unprofessional. 

"The  basic  idea  on  which  this  standard  must  rest,  it  seems 
to  us,  is  that  an  attorney,  being  an  officer  of  the  court  in 
which  he  practices,  and  obligated  by  his  oath  to  aid  in  elicit- 
ing the  truth  and  administering  justice  in  cases  tried  therein 
with  which  he  is  connected,  by  such  personal  solicitation,  re- 
sulting in  a  suit  intrusted  to  him,  becomes  a  party  to  the 
suit  in  such  sense  that  his  fidelity  to  his  client  and  to  his 
personal  interest  in  the  result  may  lead  him  to  ignore  or  for- 
get the  fidelity  due  from  him  to  the  court  and  the  ascertain- 
ment of  the  truth,  and  the  consequent  enforcement  of  justice. 
But,  whatever  may  be  the  standard  with  respect  to  this 
matter  by  different  members  of  the  profession,  it  is  urged 
by  appellants  that  our  supreme  court,  in  an  order  made  on 
its  own  motion  on  an  attorney  to  show  cause  why  he  should 
not  be  disbarred,  has  set  the  standard  for  this  state. 

**We  are  referred  to  the  case  of  In  re  C.  W.  Lester,  and 
the  order  made  therein  by  the  supreme  court  at  its  recent 
session  at  this  place. 

"Its  order  in  said  cause  is  as  follows: 

274  '<  '^t  the  present  term  of  the  court  there  has  been  pre- 
sented a  record  in  the  case  of  Annie  Gibson  against  the 
Southern  Railway  Company,  involving  an  intervening  peti- 
tion filed  in  said  cause  by  attorneys  at  law,  in  which  they 
set  out  the  fact  that  they  were  employed  as  attorneys  to 
prosecute  a  suit  in  favor  of  Annie  Gibson  against  the  South- 
em  Railway  to  recover  damages  for  the  alleged  negligent 
killing  of  the  husband  of  said  Annie  Gibson  by  that  railway 
company. 

"  'In  this  petition  it  is  alleged  that  they  had  instituted 
suit  on  this  claim  in  the  circuit  court  of  Knox  county,  in 
which  pleadings  had  been  made  up ;  that  a  trial  was  ultimately 
had,  in  which  there  was  a  verdict  in  favor  of  Annie  Gibson 
against  the  Southern  Railway  Company  for  four  thousand 
dollars;  but  that  on  motion  for  a  new  trial,  for  reasons  satis- 
factory to  the  judge  of  that  court,  this  verdict  was  set  aside, 
and  a  new  trial  was  given. 

"  'The  petition  further  alleges  that  great  labor  was  be- 
stowed in  the  preparation  of  this  cause  by  the  attorneys,  who 
Am.  St.  liep.,  Vol.  119—04 
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were  satisfied  that  their  client  was  entitled  to  a  recovery  af- 
ter the  granting  of  a  new  trial ;  that  they  made  themselves 
ready  once  more  for  a  new  trial  of  the  case,  which  was  pre- 
vented by  a  compromise  had  at  the  instance  of  the  Southern 
Railway  Company  with  their  client  personally,  and  without 
the  consent  of  her  attorney,  for  the  sum  of  six  hundred  dol- 
lars. 

**  'Petitioners,  in  their  said  pleadings,  alleging  that  under 
the  statute  made  and  provided  therefor,  they  were  entitled  to 
a  lien  for  their  professional  services  upon  the  ^'^  cause  of 
action,  asked  a  reference  to  ascertain  the  value  of  their  ser- 
vices, and,  upon  this  being  done,  that  they  might  have  judg- 
ment against  the  railway  for  the  amount  so  ascertained. 

"  'There  was  an  answer  to  this  petition  j&led  by  the  South- 
em  Railway  Company,  after  which  a  reference  was  made,  and 
upon  this  reference  proof  was  taken. 

**  'Among  the  witnesses  examined  was  one  of  these  peti- 
tioners, C.  W.  Lester,  and  also  the  plaintiff  in  the  suit  of 
Annie  Gibson. 

"  'The  deposition  of  Lester  shows  that  through  one  Cun- 
ningham, a  friend  of  Annie  Gibson,  he  solicited  employment 
in  this  case,  being  at  that  time  an  entire  stranger  to  Mrs. 
Gibson,  and  that  this  recommendation  for  employment  was 
made  by  Cunningham  through  a  letter  addressed  to  Mrs.  Gib- 
son, who  was  then  residing  in  Johnson  City,  in  this  state. 

"  'When  the  deposition  of  Mrs.  Gibson  was  filed, .  certain 
letters,  signed  with  the  name  of  C.  W.  Lester  and  addressed 
to  Mrs.  Gibson  at  Johnson  City,  in  one  of  which,  to  wit,  of 
date  August  11,  1905,  following  up  the  letter  to  Cunningham, 
he  indirectly  solicited  employment  in  that  case  for  himself 
and  another  attorney  at  the  Knoxville  bar. 

"  'Among  other  letters  so  filed  is  the  following: 

"  *  "Knoxville,  Teiui.,  Oct.  1904. 
**  '  "Mrs.  Annie  Gibson,  Johnson  City,  Tenn. 

"  '  "  Dear  Madam :  We  write  you  a  few  lines  to-day.  I  am 
unable  to  set  up  in  bed.  Guess  you  heard  of  me  being  ^''^  in 
the  terrible  railway  wreck  near  Newmarket  some  days  ago. 
It  will  more  than  likely  be  fifteen  or  twenty  days  before  the 
case  is  reached.  Maybe  by  that  time  you  will  have  the  money 
to  come  to  Knoxville.  I  hope  you  will.  We  must  try  at 
this  term  of  the  court.  It  occurred  to  me  that  you  might 
know  some  of  the  Johnson  City  people  who  were  in  the  wreck 
and  could  influence  them  to  turn  their  business  over  to  Hon. 
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S.  G.  Heiskell  and  myself.  If  you  succeed  in  doing  this,  we 
will  pay  you  $25  and  $50  in  each  case.  You  must  keep  this 
to  yourself.  I  think  surely  you  or  your  friends  might  man- 
age a  part  of  them.  You  can  tell  them  this  is  the  place  to 
bring  suit.  I  am  in  possession  of  facts  no  other  attorney 
knows  of.  I  have  written  Mr.  and  Mrs.  J.  11.  Schroll,  405  W. 
Market  street,  of  Johnson  City.  I  referred  them  to  you,  and 
that  you  could  tell  them  about  Mr.  Heiskell  and  myself. 

"  *  "Thanking  you  for  what  may  be  done  in  our  behalf, 
I  am, 

'*  *  "Yours  truly, 

""'C.W.LESTER.'* 

"  *It  appearing  on  the  face  of  the  record  that  the  conduct 
of  said  Lester  in  these  respects  was  a  breach  of  his  duty  as  a 
lawyer  and  citizen,  the  court  of  its  own  motion  makes  a  rule 
upon  him  to  show  cause  why  he  should  not  be  stricken  from 
the  roU  of  attorneys  on  this  court.  This  rule  is  returnable 
on  Friday  morning,  December  1,  1905.* 

"The  insistence  of  appellants  is  that  the  supreme  court  in 
the  above  order,  made  of  its  own  motion,  established  the  rule 
in  this  state  that  a  lawyer  who  solicits  the  suit  of  a  stranger 
through  an  acquaintance,  who  is  a  ^^'^  friend  or  acquaintance 
of  the  party  supposed  to  have  the  right  of  action,  or  who 
solicits  a  party  to  get  suits  for  him,  promising  to  pay  for 
this  service,  in  either  case  commits  a  breach  of  his  duly  as  a 
lawyer,  contravenes  the  public  policy  of  the  state,  and  sub- 
jects himself  to  disbarment  and  to  the  deprivation  of  the 
right  to  collect  his  fees  in  cases  thus  secured. 

"So  far  as  we  are  advised,  the  supreme  court  has  not  finally 
acted  in  the  case  of  Mr.  Lester,  still  having  it  under  advise- 
ment. It  has  delivered  no  opinion,  written  or  oral,  so  far  as 
we  are  aware,  touching  this  matter. 

"It  is  quite  true  that  its  order  in  the  latter  case,  in  its 
terms,  is  plainly  susceptible  of  the  construction  that  in  its 
opinion,  tentatively  expressed,  so  to  speak,  in  an  order  in  the 
nature  of  an  interlocutory  order,  or  conditional  order,  a  law- 
yer who  solicits  the  suit  of  a  stranger,  through  an  ac(iuaintance 
who  is  a  friend  of  the  stranger  supposed  to  have  the  right 
to  bring  suit,  or  who  solicits  a  party  to  get  suits  for  him, 
promising  to  pay  for  such  services,  violates  his  duty  jus  a  law- 
yer and  citizen,  and  subjects  himself  to  disbarment,  either  un- 
der our  statute  or  the  common  law. 
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**If  the  supreme  court  shall  hold  in  its  final  opinion  in  the 
Lester  ease  the  rule  prescribing  the  standard  of  professional 
conduct  as  contended  for  by  appellants,  we  will  follow  and 
indorse  it  in  all  cases  coming  before  us  in  which  the  facts 
present  a  case  calling  for  such  action  on  our  part. 

"But  having  found,  after  diligent  search  through  all 
^^  the  reports  and  text  authorities  accessible  to  us,  no  case 
nor  text  authority  that  makes  such  solicitation  of  business 
by  a  lawyer  a  ground  for  disbarment  or  for  depriving  him 
of  his  fees  (no  fraud,  deception,  misrepresentation,  nor  in- 
fidelity to  the  rights  of  clients  so  obtained  being  imputed  to 
him),  under  our  statute  or  similar  statutes  in  other  states, 
we  are  unwilling,  until  the  supreme  court  so  establishes  the 
rule  by  an  opinion  thus  construing  our  statute,  or  announces 
it  as  a  principle  of  the  common  law,  or  until  the  legislature 
establishes  it,  to  adopt  and  enforce  it  in  this  case,  whatever 
may  be  our  opinion  as  to  the  impropriety  or  reprehensibility 
of  such  solicitation  on  the  part  of  a  lawyer.  As  before  stated, 
we  think  the  correct  standard  of  professional  ethics  on  the 
part  of  the  profession  relative  to  this  matter,  illustrated  by  its 
best  exemplars,  does  not  sanction  such  solicitation. 

"But,  as  we  understand  our  function  as  a  court,  it  is  not 
our  duty  or  province  to  decide  this  case  and  the  rights  of  these 
complainants,  with  respect  to  the  subject  under  review,  by 
a  rule  or  standard  fixed  or  upheld  by  the  ethics  of  the  profes- 
sion of  law  as  advocated  and  followed  by  the  highest  and 
most  eminent  members  of  the  profession,  nor  the  lowest,  nor 
all,  the  members,  but  by  the  law,  either  as  established  in  the 
body  of  the  common  law  as  adopted  in  this  state,  or  as  en- 
acted by  the  legislature. 

"To  construe  our  standard  herein  quoted  (Shannon's  Code, 
sec.  5781)  as  subjecting  an  attorney  to  disbarment  who  solicits 
parties,  in  person  or  through  another,  ^''^  having  suits  in 
court,  to  prosecute  or  defend  them,  pushed  to  its  logical  end. 
would  or  might  be  far-reaching  in  effect  and  operation. 

"It  is  common  knowledge  that  some  of  the  most  eminent 
lawyers  in  the  state  have  requested  in  person,  as  well  as  solic- 
ited, men  of  prominence  and  judges  of  our  courts,  inter- 
mediate and  final,  to  recommend  their  appointment  and  em- 
ployment by  corporations  and  other  large  concerns  as  their 
regular  attorneys  to  attend  to  all  their  legal  business,  or  all 
their  suits  arising  in  a  certain  territory,  and  it  is  reasonably 
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certain  that  they  were  employed  as  the  result  of  such  solicita- 
tion, indorsements  and  recommendations. 

"We  have  never  heard  it  suggested  that  an  attorney  thus 
soliciting  business  and  getting  it  rendered  himself  obnoxious 
to  the  statute  and  subject  to  disbarment. 

"If  a  large  business  in  its  operation  causing  or  originating 
successive  suits  can  be  solicited  by  a  lawyer  in  person  or 
through  another  en  bloc,  a  separate  fee  being  charged  in  each 
case,  we  see  no  reason,  in  the  principle  of  the  thing,  why  he 
cannot  thus  solicit  emplojTnent  in  the  cases  separately  con- 
sidered. 

"An  honorable  lawyer  will  deport  himself  with  the  same 
dignity  and  regard  for  professional  propriety  in  the  one  in- 
stance as  in  the  other. 

"The  writer  has  no  hesitancy  in  saying  that  he  has  but  little, 
if  any,  regard  or  respect  for  the  professional  ethics  of  what  is 
called  in  the  slang  of  the  day  'the  ambulance  chasers'  in  the 
profession. 

280  "But,  so  far  as  we  are  advised,  not  even  the  Bar  Asso- 
ciation of  the  state  has  established  or  pronounced  a  rule  con- 
demning the  method  of  getting  business  resorted  to  by  the 
'ambulance  contingent.* 

"It  has,  we  believe,  taken  the  position  that  it  is  highly 
unprofessional  for  one  lawyer,  to  use  the  language  of  the  late 
Judge  Guild,  deceased,  to  'gouge  in*  and  try  to  take  the  case 
of  another  lawyer  out  of  his  hands. 

"But,  so  far  as  we  have  been  able  to  find  authorities  deal- 
ing with  statutes  similar  to  ours  above  quoted,  the  'misde- 
meanors* or  'acts  of  immorality*  or  'impropriety*  coming 
under  their  condemnation  and  calling  for  the  disbarment  of 
the  lawyer  guilty  of  them  are  such  acts  on  the  part  of  the 
lawyer  as  emanate  from  an  immoral  character,  or  show  that 
he  is  unworthy  of  public  confidence  and  unfit  to  be  intrusted 
with  the  conduct  of  cases  in  the  courts:  In  re  Henderson,  88 
Tenn.  531,  13  S.  W.  413;  Serfa.ss'  Case,  116  Pa.  455,  9  Atl. 
674;  People  v.  Appleton,  105  111.  474,  44  Am.  Rep.  812;  In 
re  Wall,  13  Fed.  814,  107  U.  S.  265,  2  Sup.  Ct.  Rop.  569.  27 
L.  ed.  552;  Baker  v.  Commonwealth,  10  Bush  (Ky.),  592; 
Dickon's  Case,  67  Pa.  169,  5  Am.  Rep.  420. 

"These  statutes  have,  so  far  as  we  can  find  in  the  books, 
no  relevancy  to,  and  are  not  directed  at,  the  mere  methods 
the.  lawyer  may  resort  to  to  secure  his  employment  in  cases 
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that  parties  have  the  right  to  bring  in  the  court,  where  no 
fraud  or  deception  is  practiced  to  get  the  cases. 

"It  is  to  be  regretted,  perhaps,  that  the  legislature  has 
*®*  not  enacted  a  statute  covering  the  case  of  the  'ambulance 
chasers,'  as  they  are  sometimes  called  in  the  profession;  but 
until  it  does,  and  until  it  pronounces  in  legislation  a  con- 
demnation of  the  personal  solicitation  of  business  by  a  lawyer, 
or  his  solicitation  of  business  through  another,  or  until  the 
supreme  court  in  a  final  opinion  establish  the  rule  that 
condemns  such  solicitation  and  makes  it  a  ground  for  disbar- 
ment, we  are  unwilling  to  establish  it  under  a  construction 
of  our  statute,  or  as  embodied  in  the  common  law  enforced 
in  this  state,  basing  such  construction  on  our  conception  of 
the  code  of  professional  ethics  that  should  control  members 
of  the  profession. 

"Complainants  are  not  repellable  from  court  under  the 
facts  of  this  case  on  the  grounds  of  champerty,  maintenance 
or  barratry. 

"Our  statute  now  permits  the  contracting  for  a  contingent 
fee  by  a  lawyer,  and  it  is  believed  that  our  supreme  court 
has,  in  view  of  our  legislation,  announced  that  the  doctrine  of 
maintenance,  as  a  punishable  offense,  does  not  prevail  in  this 
state. 

"But,  if  it  does,  as  the  offense  is  defined  by  the  common 
law,  these  complainants  were  not,  under  the  facts,  guilty  of 
the  offense. 

"Maintenance,  as  generally  defined,  is  an  officious  intermed- 
dling in  a  suit  by  one  that  has  no  connection  with  it,  by 
maintaining  or  assisting  either  party  with  money  or  otherwise 
to  prosecute  or  defend  it:  4  Blackstone's  Commentaries, 
282  149;  Ferine  v.  Dunn,  3  Johns.  Ch.  (N.  Y.)  508;  Bristol 
v..  Dann,  12  Wend.  142,  27  Am.  Dec.  122. 

"Maintenance  is  somewhat  akin  to  barratry,  which,  under 
the  common  law,  is  the  offense  of  frequently  exciting  or  stir- 
ring up  suits  and  quarrels,  either  at  law  or  otherwise. 

"Lord  Coke  defines  a  common  'barrator'  as  *a  common 
mover  or  exciter  or  maintainer  of  suits,  quarrels  of  parties 
either  in  courts  or  elsewhere  in  the  country.  In  courts,  as  in 
courts  of  record,  or  not  of  record,  as  in  the  county,  one  hun- 
dred or  other  inferior  courts  in  the  country  in  three  manners  : 
First,  in  the  disturbance  of  the  peace;  second,  in  taking  and 
keeping  possession  of  land  in  controversy,  not  only  by  force, 
but  also  by  subtlety  and  deceit,  and  most  commonly  by  sup- 
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pression  of  truth  and  right;  thirdly,  by  false  inventions  and 
sowing  of  calumniations,  rumors,  and  reports,  whereby  dis- 
cord and  disquiet  may  grow  between  neighbors':  Coke's 
Littleton,  368. 

"Generally  by  statute,  common  barratry  is  the  practice  of 
€xciting  groundless  judicial  proceedings. 

"It  is  a  common-law  offense  and  misdemeanor,  punishable 
by  fine  and  imprisonment  at  the  discretion  of  the  court,  and, 
when  an  attorney  is  the  offender,  by  his  disbarment. 

"The  conduct  of  complainants,  as  disclosed  by  the  record, 
simply  amounted  to  the  solicitation  of  parties  to  intrust  the 
prosecution  of  their  suits,  or  supposed  rights  of  action,  to 
them  as  their  lawyers. 

«83  *<jf  complainants  are  amenable  to  the  rule  invoked  by 
appellants,  under  which  they  are  charged  with  violating  their 
oaths  as  attorneys  under  our  statute,  appellants  can  make 
the  question  in  this  case. 

"Parties  coming  into  a  court  of  equity  seeking  affirmative 
relief  must  come,  as  the  books  have  it,  with  'clean  hands'; 
otherwise  they  will  be  repelled. 

"The  'uncleanness  of  hands'  charged  here  is  that  they 
solicited  strangers  to  intrust  the  bringing  and  prosecution  of 
suits  the  strangers  thought  they  had  the  right  to  bring  to 
them. 

"We  have  disposed  of  this  charge  so  far  as  it  affects  the 
right  of  complainants  to  charge  their  legitimate  fees  in  the 
cases  referred  to  in  the  pleadings. 

"We  do  not  think  there  is  any  substantial  merit  in  the 
other  assignments  of  error  of  appellants,  except  their  second 
error  assigned. 

"The  fee  mentioned  in  said  second  error  assigned  should 
be  one  hundred  and  eleven  dollars  and  thirty-six  cents,  in- 
stead of  one  hundred  and  twenty-one  dollars  and  thirty -six 
cents,  as  appears  in  the  decree  of  the  chancellor. 

"We  infer  this  error  occurred  in  calculation,  as  one  hun- 
dred and  eleven  dollars  and  thirty-six  cents  is  in  accord  with 
the  basis  fixed  and  the  holding  of  the  {'hamellor. 

"This  assignment  of  error  is  sustained  to  the  extent  indi- 
cated. 

"All  other  errors  assigned  are  overruled. 

"The  Messrs.  Camp,  who  were  defendants  to  the  various 
suits  mentioned,  havino:  participated  in  tlioir  compromise, 
settlement   and   their   dismissal   without   the  ***^  consent   of 
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complainants  as  attorneys  of  record  in  the  eases  against  them, 
will  not  be  heard  to  deny  their  liability  for  the  reasonable  fees 
of  complainants  up  to  the  amount  they  advised  and  partici- 
pated in  the  payment  of  as  a  compromise  thereof. 

*  *  This  disposes  of  all  the  questions  in  the  case.  The  decree 
of  the  chancellor  will  be  affirmed,  with  costs." 

We  have  set  out  this  finding,  in  order  to  state  the  entire 
and  exact  facts  which  we  are  called  upon  to  consider  and 
pass  upon. 

"We  state  the  contentions  of  the  complainants.  It  is  insisted 
for  them,  in  the  language  of  H.  H.  Ingersoll,  their  attorney: 

"  (1)  Freedom  of  contract  is  a  personal  liberty  and  a  prop- 
erty right,  guaranteed  by  both  state  and  federal  constitu- 
tions, as  well  as  an  inherent  right  guaranteed  by  the  Dec- 
laration in  the  'pursuit  of  happiness':  People  v.  Williams, 
101  N.  Y.    Supp.  562,  on  the  factory  labor  act. 

**  (2)  Lawyers  employ  this  right  and  liberty  in  the  same 
measure  and  to  the  same  extent  as  other  citizens,  they  may 
contract  in  the  same  mode  and  manner  as  others,  and  their 
contracts  are  valid  unless  contrary  to  law:  Newnan  v.  Wash- 
ington, Mart.  &  Y.  79;  Weeks'  Attorneys  at  Law,  sec.  185, 

"  (3)  The  summary  jurisdiction  of  courts  over  contracts  of 
lawyers  in  their  fiduciary  relation  to  clients  is  exercised  for 
the  protection  of  the  clients,  and  does  not  extend  to  a  lawful 
contract  of  retainer,  wherein  the  ^®''  parties  deal  at  arms'- 
length,  and  the  fiduciary  relation  does  not  exist:  Weeks'  At- 
torneys at  Law,  sec.  364. 

**  (4)  The  validity  of  a  contract  of  retainer,  in  whatsoever 
form  and  howsoever  affected,  whether  sought  by  client  or 
lawyer,  is  determined  by  the  same  rules  of  law  as  other 
contracts;  and,  having  the  mutual  assent  of  the  parties,  it 
withstands  impeachment  unless  unlawful — i.  e.,  (1)  contrary 
to  positive  law;  (2)  contrary  to  positive  morality;  (3)  con- 
trary to  public  policy. 

"Impropriety  is  not  ground  for  nullifying  a  contract: 
Newnan  v.  Washington,  Mart.  &  Y.  79;  Wald's  Pollock  on 
Contracts,  243. 

"(5)  There  is  no  public  policy  in  Tennessee  forbidding 
lawyers  to  solicit  business.  No  statute  directly  or  indirectly 
denounces  it.  On  the  contrary,  all  Tennessee  legislation  re- 
lating to  the  subject  for  the  last  twenty  years  has  liberalized 
lawyers'  contracts,  and  encouraged  contracts  theretofore  con- 
sidered of  doubtful  propriety. 
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"All  lawyers  seeking  for  business  directly  or  indirectly 
solicit  it.  The  common  law  permits  solicitation  by  attorneys: 
Green  Bag,  October,  1906;  1  Tidd's  Practice,  60. 

"Complainants  sued,  as  attorneys  of  record  of  ten  plain- 
tiffs, whose  suits  had  been  compromised  and  dismissed,  to  re- 
cover of  defendant  the  amount  due  them  as  fees  from  said 
plaintiffs  for  which  they  had  statutory  liens  upon  the  causes 
of  action  of  the  compromised  cases.  Defendants'  answer  was 
full  of  denials  and  groundless  assertions  made  by  way  of  de- 
fense. Complainants  proved  all  their  allegations.  Defend- 
ants ^^^  proved  only  two  of  their  assertions,  to  wit:  (1)  That 
complainant  Chandler  solicited  the  cases,  and  (2)  brought 
them  to  Ingersoll  &  Peyton  to  institute  and  prosecute  for  said 
plaintiffs  on  a  division  of  fees,  which  defendants  insist  was 
'illegal  and  altogether  improper,'  and  therefore  prayed  that 
the  suit  be  dismissed.  The  chancellor  overruled  this  defense 
and  gave  decree  for  complainants.  Defendants  appealed  and 
repeated  their  contention  before  the  court  of  chancery  appeals, 
which  expressly  declined  to  make  any  ruling  upon  the  'alto- 
gether improper'  phase  of  the  litigation,  on  the  ground  that 
the  court  was  not  'censor  morum,'  nor  'arbiter  elegantarium,' 
but  merely  'judex  litium,'  in  which  character  it  took  juris- 
diction of  the  legality  of  the  contract,  and  decided  that,  in- 
asmuch as  it  knew  of  no  law  invalidating  a  lawyer's  contract 
merely  because  he  proposed  it,  and  defendant  had  produced 
none  to  that  effect,  the  decree  of  the  chancellor  must  be 
affirmed. 

"Defendants,  stilly. being  dissatisfied,  have  again  appealed, 
and  renew  their  said  contest  in  this  court,  assigning  for  error 

(1)  that  in  no  event  should  decree  be  rendered  against  Camp 
&  Son,  as  they  were  only  officers  of  the  codefendant  company ; 

(2)  that  complainants'  relation  as  attorneys  was  the  result 
of  their  own  solicitation,  and  therefore  the  contracts  for  fees 
were  illegal  and  void,  and  improper;  and  the  bill  should  have 
been  dismissed  because  complainants'  hands  were  unclean, 
and  they  deserve  disbarment,  from  which  counsel  graciously 
excuses  them ! 

***'^  "A  glimpse  of  the  defendants'  orthodox  views  on  legal 
ethics  and  professional  proprieties  may  be  had  from  the  fuid- 
ing  that,  when  complainants  declined  to  urge  their  clients  to 
accede  to  defendants'  proposed  terms  of  compromise,  defend- 
ants then  employed  other  lawyers  for  plaintiffs  in  said  ac- 
tions, who  would  accept  their  terms. 
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"For  full  statement  of  these  facts  made  by  the  principal 
defendant,  see  complainants'  brief  before  the  court  of  chan- 
cery appeals,  showing  that  complainants'  refusal  to  betray 
their  clients  necessitated  this  suit. 

"Since  defendants  now  graciously  remit  disbarment,  a  sub- 
ject not  in  this  case,  *aut  allegatis  aut  probatis, '  complainants 
will  be  excused  from  following  defendants  into  the  alluring 
field  of  ethics,  and  be  allowed  in  this  brief  merely  to  discuss 
the  two  assignments  of  error  made  upon  the  matters  at  issue 
in  the  suit. 

"(1)     Nonliability  of  Defendants*  Camp. 

"The  finding  of  fact  on  this  point  is  that  they  participated 
in  the  compromise  and  dismissal  of  suits  to  which  they  were 
defendants  and  are  therefore  liable  for  complainants '  fees. 

"Defendants  in  their  brief  assert  the  facts  to  be  otherwise, 
and  feebly  argue  on  their  own  assertions  their  nonliability  for 
fees. 

"Complainants  rely  upon  the  statute  law,  apparently  ig- 
nored by  defendants,  that  the  finding  of  fact  by  the  court  of 
chancery  appeals  is  conclusive  even  upon  them,  and  there  is, 
therefore,  no  escape  from  the  conclusion  of  *®**  that  court 
that  defendants  participating  in  the  compromise  and  payment 
of  the  plaintiffs'  demands  are  liable  under  the  statute  for 
the  fees  of  their  attorneys  of  record. 

"  (2)     Illegality  of  Demand. 

"To  this  assignment,  appellees  have  two  replies: 

"(1)   This  objection  is  not  open  to  appellants. 

"They  are  strangers  to  these  contracts;  and,  if  the  parties 
thereto  are  content,  strangers  cannot  object  to  them.  The  gen- 
eral doctrine  is  that  the  objection  of  illegality  of  contract  is 
personal,  and  can  be  made  only  by  parties  and  their  privies: 
Cleveland  v.  Miller,  94  Mich.  97,  53  N.  W.  961 ;  Williams  v. 
Simpson,  70  Miss.  113,  11  South.  689 ;  Wood  v.  Erie  R.  Co., 
72  N.  Y.  196,  28  Am.  Rep.  125 ;  Ohio  Life  Ins.  Co.  v.  Mer- 
chants' Ins.  Co.,  11  Humph.  (Tenn.)  1,  53  Am.  Dec.  742,  as  to 
incidental  illegality.     Also  Jones  v.  Davidson,  2  Sneed,  447. 

"These  contracts  are  not  void,  and  only  parties  could  avoid 
them.  This  rule  is  applied  in  Tennessee,  even  in  cases  of 
usury,  where  public  policy  is  involved :  Parker  v.  Bethel  Hotel 
Co.,  96  Tenn.  252,  34  S.  W.  209,  31  L.  R.  A.  706  j  Nance  v. 
Gregory,  6  Lea,  345,  40  Am.  Rep.  41. 
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"If  these  contracts,  instead  of  being  fair  and  valid,  had 
been  fraudulent,  still  defendants  could  not  have  pleaded  that 
fraud,  such  defense  being  personal  to  the  debtors:  Smith  v. 
Greaves,  15  Lea,  459. 

"A  fortiori,  they  cannot  make  such  defense  where  the 
*^  contracts  are  free  from  fraud  or  illegality,  and  impro- 
priety is  the  only  defense. 

"(2)  The  contracts  were  not  illegal. 

"The  court  of  chancery  appeals  find  and  report  that  there 
was  no  fraud,  deception  or  false  representations  connected 
with  them,  nor  any  champerty,  maintenance,  or  barratry. 

"No  statute  is  cited  which  has  been  violated.  Illegality  is 
charged  solely  upon  the  fact  that  Chandler,  an  attorney  at 
law,  solicited  the  cases,  and  thus  obtained  retainers  by  the 
plaintiffs  in  the  actions  at  law  for  the  counselors,  Ingersoll  & 
Peyton,  who  faithfully  demeaned  themselves  therein  according 
to  the  best  of  their  skill  and  ability. 

"This  legal  question,  then,  is  sharply  presented:  Is  a  con- 
tract of  retainer  illegal  merely  because  it  is  solicited? 

"It  is  admitted  by  appellants'  counsel  that  no  statute  for- 
bids lawyers  to  solicit  business,  and  that  no  text-writer  states 
this  to  be  the  law ;  but  they  insist  it  must  be  the  law  because, 
forsooth,  no  one  ever  said  it  was  not  the  law! 

"The  eases  of  Langdon  v.  Conlin,  67  Neb.  243,  108  Am.  St. 
Rep.  643,  93  N.  W.  389,  60  L.  R.  A.  429,  and  Alpers  v. 
Hunt,  86  Cal.  78,  21  Am.  St.  Rep.  17,  24  Pac.  846,  9  L.  R.  A. 
483,  cited  as  controlling  authority  for  defendants,  are  not 
even  analogous  to  this  one.  They  were  both  actions  brought 
by  laymen  against  lawyers  to  enforce  ^"^  contracts  for  di- 
vision of  fees  in  cases  brought  to  the  lawyers  by  the  laymen, 
instead  of  an  action  by  lawyers  to  enforce  a  statutory  lien 
for  their  fees.  The  decisions  in  both  cases  remove  them 
even  farther  from  this  one,  for  they  are  expressly  based  upon 
statutes  of  Nebraska  and  Colorado,  forbidding  the  acts  on 
which  the  laymen  based  their  suits ! 

"Maires'  case  likewise  arose  under  a  special  statute  of 
Pennsylvania  against  barratry  in  hiring  laymen  to  bring  cases 
to  attorneys.  Similar  statutes  exist  in  New  York  and  other 
states,  under  which  attorneys  have  been  disbarred;  but  no 
layman,  or  act  of  layman,  is  involved  in  this  case.  Chandler, 
though  not  exercising  the  functions  of  a  barri.ster,  was  a 
licensed  attorney   and  solicitor,   and  was  protected  by   the 
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ancient  law  permitting  solicitation,  and  practiced  in  England 
to  this  day :  Green  Bag,  October,  1906. 

"Defendants  being  thus  without  any  book  of  law,  statute, 
decision  or  text-book,  on  which  to  rest  their  plea  of  illegality, 
ask  the  court  to  declare  these  contracts  illegal  because  solicita- 
tion of  employment  by  lawyers  is  obnoxious  to  public  policy ; 
and  yet  they  cite  no  statute,  no  rule  of  ethics,  nor  common- 
law  authority  to  show  such  public  policy.  Not  a  word,  or  hint, 
even,  is  found  in  the  code  sections  cited  to  sustain  the  prop- 
osition that  solicitation  is  illegal.  Indeed,  it  cannot  be.  af- 
firmed that  the  legislature,  in  enacting  these  sections,  had  in 
mind  any  contract  establishing  the  relation  of  attorney 
^^^  and  client.  They  relate  rather  to  the  misconduct  of  the 
attorney  in  that  relation. 

"The  'good  cause'  loosely  mentioned  in  section  5783  must, 
of  course,  refer  to  statutory  cause,  or  some  common-law 
cause,  then  recognized  as  sufficient. 

"But  solicitation  was  not  only  not  a  cause  for  disbarment 
at  the  common  law,  but  was  recognized  as  a  commendation  for 
admission  to  the  bar:  1  Tidd's  Practice,  60. 

* '  The  '  clean  hands '  invoked  by  a  far  cry  to  excuse  defend- 
ants from  the  payment  of  their  lawful  debts  can  have  no  ap- 
plication, unless  complainants'  contracts  Avith  their  clients 
have  defrauded  defendants:  Snell's  Equity,  pp.  38,  39;  1 
Pomeroy's  Equity  Jurisprudence,  sec.  400. 

"Here  the  very  contrary  is  the  fact:  Complainants  are  ex- 
pressly acquitted  of  any  fraud,  while  defendants,  by  their 
device  of  employing  another  attorney  to  act  for  complain- 
ants' clients  in  the  matter  of  the  compromise,  and  refusing 
to  pay  complainants'  statutory  fees,  themselves  show  dirty 
hands! 

"Pefendants'  insistence  that  their  view  of  the  law  must  be 
correct,  since  their  counsel  can  find  no  case  to  the  contrary, 
is  sustained  by  Thomas  Gray  in  the  memorable  words,  'Where 
ignorance  is  bliss,  'tis  folly  to  be  wise,'  and  will  warrant  the 
coining  of  a  new  legal  maxim,  not  found  in  Broom,  or  any 
other  author,  but  appropriate  to  defendants'  contention:  'The 
law  is  always  with  you,  if  you  find  nothing  to  the  contrary!* 

"The  record  of  the  Lester  or  Gibson  case  shows  a  bar- 
ratrous correspondence  of  such  flagrance  as  to  move  ^^^  the 
court  sua  sponte  to  make  a  rule  on  counsel  to  show  cause 
against  disbarment.  If  there  were  anything  in  this  case  to 
suggest  such  a  rule,  that  case  might  be  a  precedent;  but, 
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lacking  entirely  the  virus  which,  inoculated  it,  this  case  is 
immune  from  censure. 

"The  decision  of  the  chancellor  and  the  court  of  chancery 
appeals  rests  on  firm  foundations:  'Complainants'  contracts 
were  legal  and  fairly  made.  They  cannot  be  indirectly  im- 
peached or  annulled  for  mere  impropriety.  They  must  be 
obnoxious  to  some  law — ^some  rule  of  conduct  prescribed  by 
competent  authority  and  existing  at  the  date  of  contract.  We 
can  find  none,  and  have  been  shown  none,  which  they  contra- 
vene. We  must,  therefore,  hold  them  lawful,  and  it  is  decreed 
accordingly, ' 

"The  plain  question  is  whether  a  frank,  open,  direct  re- 
quest for  a  retainer  invalidates  the  contract  of  employment 
made  thereupon  to  bring  and  conduct  a  lawsuit.  All  lawyers 
seek  employment  in  some  manner.  They  may  do  it  through 
friends,  or  cards,  or  advertisement,  or  local  puffs,  or  recom- 
mendation of  other  lawyers,  or  of  judges,  or  in  numberless 
conceivable  methods,  generally  indirect ;  but  all  the  same,  they 
solicit  cases  and  fees. 

"Confessedly,  all  these  methods  are  lawful,  and  the  con- 
tracts made  thereon  are  valid.  Usually  the  client  comes  to 
the  lawyer.  But,  suppose  the  lawyer  goes  to  the  client  and 
solicits  his  business,  and  it  is  given  to  him  by  the  corporation 
or  firm  or  person  by  annual  retainer;  would  such  a  contract 
be  invalid  ?    No  man  will  say  it. 

^^^  "In  principle  what  difference  is  there,  if  the  lawyer 
seeks  a  single  case  only,  instead  of  a  general  retainer,  or  asks 
for  the  fee  directly,  rather  than  indirectly?  Does  the  law 
reward  or  approve  indirectness,  and  censure  frank  directness? 
What  element  of  a  valid  contract  is  present  in  the  former  and 
absent  in  the  latter? 

"This  legal  contention  is  not  a  question  of  etiquette,  but  of 
law. 

"Chandler's  method  of  direct  approach  and  solicitation  is 
not  in  general  favor  with  the  bar,  and  would  repel  many 
clients.  But  some  lawyers  and  some  clients  like  that  method 
and  pursue  it.  Are  their  contracts,  freely,  fairly,  and  under- 
standingly  made,  without  compulsion  or  constraint,  undue  ad- 
vantage or  fraud,  unlawful?  Is  there  any  mandate  of  the  law 
to  the  lawyer:  'Thou  shalt  not  solicit  cases?'  If  so,  it  is  un- 
lawful, but  not  otherwise.  There  is  no  .statute  to  this  effect, 
nor  any  rule  of  court.  'Law  is  a  rule  of  <ivil  conduct  pre- 
scribed by  the  supreme  power, '  says  Biackstoue.     It  can  never 
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properly  be  a  law,  unless  notified  to  those  who  are  to  t)bey  it. 
It  was  not  found  in  the  common  law,  either  in  text-books  or 
decisions.  On  the  contrary,  attorneys  and  solicitors  were 
expected  to  solicit  business,  just  like  other  persons,  and  did 
it  through  the  centuries,  and  do  it  now :  Green  Bag,  October, 
1906. 

"Barristers  did  not,  perhaps,  because  that  was  not  good 
form  at  the  Inns  of  Court ;  nor  could  they  sue  for  their  fees. 
But  the  rules  of  the  Inns  of  Court  do  not  apply  to  the  Amer- 
ican lawyer.  Like  the  English  solicitor  *®*  or  attorney,  he 
may- solicit  and  sue  for  his  fees;  for  he  performs  the  very 
services  which  they  did.  He  is  not  only  a  professional  man, 
like  the  barrister;  he  is  also  a  business  man,  like  the  attorney 
or  solicitor ;  and  he  has  the  rights  of  both :  Newnan  v.  "Wash- 
ington, Mart.  &  Y.  79. 

"Public  policy  is  said  to  forbid  soliciting  fees,  and  to  in- 
validate a  contract  for  fee,  if  the  proposition  is  made  by 
lawyer  and  accepted  by  client,  rather  than  vice  versa;  and 
to  sustain  this  contention  sections  of  the  code  are  cited,  which 
not  only  do  not  forbid  it,  but  do  not  even  in  the  most  remote 
way  refer  to  it. 

"It  is  begging  the  question  to  say  that  it  is  a  professional 
impropriety  to  solicit  a  fee.  It  assumes  that  there  are  other 
than  legal  standards  for  determining  professional  propriety, 
and  that  impropriety  amounts  to  illegality,  whereas  there  is 
in  Tennessee  no  standard  but  a  legal  one  for  testing  legal 
rights;  and  the  censure  of  the  bar,  even  a  resolution  of  the 
State  Bar  Association,  denouncing  solicitation,  would  not 
nullify  a  contract  obtained  in  that  way.  Legal  rights  do  not 
depend  on  bar  resolutions.  The  legislature  might  invalidate 
such  contracts  by  statute;  possibly  the  judiciary  might  make  a 
rule  having  that  effect ;  but  surely,  until  the  legislature  has  so 
enacted,  or  the  courts  have  promulgated  such  a  general  rule, 
contracts  valid  at  the  common  law  may  not  be  nullified  by 
them  because  one  lawyer,  or  a  hundred  lawyers,  or  even  a 
court,  should  think  this  method  of  obtaining  practice  im- 
proper, as  beneath  high  professional  ^^^  standards.  Such  a 
law  would  not  retroact,  for  that  would  impair  the  obligation 
of  a  contract ;  a  fortiori,  such  a  rule  of  court  could  not. 

"The  'other  good  cause'  in  code,  section  5783,  can  mean 
nothing  more  than  lawful  cause,  and  cannot  be  stretched  so  as 
to  embrace  the  private  or  professional  views  of  any  number  of 
gentlemen,  however  reputable;  for  this  is  a  court  of  law,  and 
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this  is  a  government  of  law,  and  not  of  men  or  of  function- 
aries. This  phrase  'other  good  cause,'  for  whatever  purpose 
considered,  then,  must  be  limited  to  statutory  or  common-law 
causes.  It  would  include  barratry,  champerty,  embracery^ 
forgery,  false  pretenses,  and  other  criminal  acts  affecting  con- 
tracts, and  such  other  acts  as  the  courts  of  common  law  had 
declared  illegal  and  were  recognized  as  in  force  in  America. 
Surely  it  could  not  go  beyond  these. 

"Now,  what  acts  were  so  regarded  are  set  forth  in  detail  in 
1  Bacon's  Abridgment,  421  et  seq.,  and  in  the  long  roster  of 
offenses  or  misbehavior  of  attorneys,  including  all  manner  of 
unprofessional  conduct,  such  an  offense  as  soliciting  cases  is 
not  mentioned.  Therein  are  denounced  fraud  and  corrup- 
tion, unauthorized  appearance,  using  another  attorney's  name, 
practicing  without  license,  protracting  suits,  making  unneces- 
sary costs,  claiming  fees  for  work  not  done,  refusing  to  deliver 
papers  or  pay  over  money  of  clients  to  them,  taking  out  capias 
when  there  was  no  original  forging  a  writ  or  otherwise  im- 
posing upon  the  court,  colluding  to  bring  a  groundless  suit  or 
support  a  frivolous  complaint,  and  ^^®  other  like  acts  showing 
infidelity  or  dishonestj'' ;  but  no  intimation  is  there  of  solicita- 
tion being  unlawful  or  ground  for  disbarment. 

"So,  likewise,  in  1  Comyn's  Digest,  760,  under  'what  things 
an  attorney  ought  not  to  do,'  in  a  whole  page  list  of  forbidden 
things,  such  as  to  practice  deceit  or  beguile  the  court,  to  bring 
a  collusive  suit  or  plead  a  false  plea,  to  raze  a  record  or  forge 
a  writ,  to  practice  champerty  or  extortion,  to  be  an  ambi- 
dexter or  to  withhold  a  writ  on  the  day  appointed  for  trial, 
and  many  other  like  things,  not  a  hint  is  given  that  he  may 
not  solicit  cases;  but  (page  767)  he  had  the  privilege  to  sue 
for  his  fee,  which  a  counsel  had  not. 

"Nor  does  Blackstone,  our  great  tutor  of  the  common  law, 
hint  at  any  such  disqualification.  Nor  in  the  forty  pages  on 
'Attorneys*  in  Tidd's  Practice,  page  60  et  seq.,  is  there  any 
allusion  to  it.  So,  also,  in  America,  our  standard  writers, 
Kent  and  Weeks  (on  Attorneys),  and  even  Sharswood's 
Ethics,  make  no  mention  of  such  a  rule.  And  in  those  great 
modem  monuments  of  professional  research  and  publishers' 
enterpri.se — American  and  English  Encyclopedia  of  Law  and 
Cyclopedia — purporting  to  give  an  abstract  of  the  law  from 
all  American  cases  and  reference  to  them,  wherein  scores  of 
pages  are  devoted  in  text  and  notes  to  attorneys,  not  a  e.ise 
is  mentioned  wherein  an  attorney  has  been  disbarred,  or  hii. 
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coutract  for  fees  annulled,  for  soliciting  a  cause,  unless  in  so 
doing  he  had  been  guilty  of  champerty  or  barratry,  or  had 
violated  some  statute  of  the  state;  and  yet  therein  are  cited 
scores  of  cases  ^®^  for  all  sorts  of  professional  peccadilloes, 
which  is  a  sine  qua  non  of  professional  offense.  In  Cyclopedia, 
particularly,  the  grounds  are  set  forth  methodically  under 
eight  separate  heads — 'Bad  Character,'  'Conviction  of  Crime,' 
'Fraud  in  Procuring  Admission,'  'Fraud  Toward  Clients,* 
'Improper  Treatment  of  Court,'  'Misuse  of  Records,*  'Non- 
professional Conduct,*  and  'Professional  Misconduct' — and 
scores  of  cases  are  cited  under  each  head,  showing  more  than 
one  hundred  causes  of  disbarment;  but  nothing  in  any  of 
them  suggests  solicitation  of  causes  as  illegal  or  improper  in 
an  attorney. 

"In  the  eight  hundred  pages  given  by  Mr.  "Weeks  to  Attor- 
neys at  Law,  treating  his  subject  historically  and  analytically, 
there  is  no  statement  that  either  in  England  or  America  it  was 
ever  ruled  that  it  was  unlawful,  or  even  improper,  for  an 
attorney  of  any  kind  to  solicit  employment,  directly  or  indi- 
rectly. Per  contra,  after  alluding  to  the  old  rule  requiring 
a  power  of  attorney  from  the  client  to  warrant  the  appearance 
of  the  attorney  in  his  cause  (185)  and  its  entire  abolition  in 
America,  so  as  to  allow  retainer  by  parol,  he  states  the  present 
law  to  be:  'The  contract  of  retainer  may  be  made,  like  any 
other.     It  may  be  express  or  implied.' 

"After  this  trust  relation  is  established,  then  all  dealings 
between  them  are  subject  to  the  strictest  surveillance,  and  the 
onus  of  showing  perfect  fairness  is  upon  the  attorney;  but 
the  retainer,  whereby  the  relation  is  established,  is,  both  as  to 
form  and  substance,  tried  by  ^^*  the  general  rules  of  contract 
law:  Newnan  v.  Washington,  Mart.  &  Y.  79. 

"This  is  but  saying  that  all  an  attorney's  dealings  are  sub- 
ject to  the  general  rules  of  law  controlling  the  contracts  of 
other  persons ;  the  retainer  by  the  general  contract  law,  apply- 
ing to  all  classes  of  persons  entering  the  contract  relation, 
and  all  later  dealings  by  the  rule  of  'uberrima  fides,'  control- 
ling all  trustees  and  fiduciaries. 

"And  in  a  republic,  where  equal  protection  of  the  law  is 
guaranteed,  and  the  same  rules  of  action,  by  constitution  and 
institution,  are  applied  to  all  persons,  without  regard  to  class, 
how  could  it  be  otherwise?  Either  law,. promoting  justice,  or 
discretion,  which  is  the  rule  of  tyrants,  is  the  sovereign  power 
over  us;  and  it  would  be  a  strange  comedy  of  life  if  lawyers 
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could  not  claim  the  protection  of  the  law.  Indeed,  the  gen- 
eral trend  of  opinion,  professional,  judicial  and  lay,  is  that, 
being  ministers  of  the  law,  they  are  most  of  all  men  its  sub- 
jects. Whatsoever  is  unlawful  they  may  not  do  with  impun- 
ity. If  they  violate  the  law  they  are  subject  to  its  punishment. 
And,  correlatively,  whatsoever  is  permitted  to  others  is  also 
allowed  to  them,  as  citizens.  The  benefits  as  well  as  the  pen- 
alties of  the  law  are  theirs,  equally  with  other  citizens,  whether 
in  the  domain  of  law  or  equity,  in  torts  or  in  contracts.  What- 
soever contracts  others  may  make,  so  may  they;  howsoever 
other  in  consimili  casu  may  make  contracts,  so  may  they.  In 
their  contracts  with  strangers,  they  deal  at  arms '-length ;  with 
2o»  clients,  they  must  beware  of  the  trust  relation  and  its 
obligations.  Such  is  the  American  law,  and  there  is  no  pre- 
cedent to  the  contrary.  Lawyers  and  judges  have  searched  the 
year  books,  the  hornbooks,  the  reports,  and  the  text-books, 
treatises  and  commentaries,  digests,  and  cyclopedia,  sedu- 
lously, eagerly,  for  an  opposite  ease ;  but  all  in  vain ! 

"There  is  abundant  authority  for  annulling  contracts,  con- 
ceived in  fraud  or  obtained  by  unlawful  means,  but  not  a 
single  utterance  to  the  effect  that  a  contract  fairly  made,  and 
not  made  in  violation  of  any  statute  or  rule  of  the  common 
law,  is  void,  merely  because  one  or  the  other  party  thereto  pro- 
posed or  solicited  it.  Defendants'  contention  is  unwarranted 
either  in  principle  or  authority,  and,  to  come  to  the  truth  of 
it,  seems  to  be  a  studied  effort  to  introduce  a  new  element 
into  the  law  of  contracts — a  special  rule  for  lawyers'  retainers, 
not  applicable  to  any  other  class  of  citizens:  'Woe  to  the 
la\vyer  who  seeks  retainers ;  if  you  invite  or  solicit  causes,  your 
name  is — Denis,  and  your  case  is — Mud ! ' 

"Such  an  abnormal  graft  upon  the  tree  of  justice  would 
warm  the  cockles  in  the  bosom  of  directors  and  oflicers  of 
the  accident  insurance  companies,  all  the  railway  companies, 
street  and  commercial,  and  all  other  companies  maintaining  an 
organized  force  of  expert  compromisers,  who  with  automobile 
outfit  compete  with  'ambulance  chasers'  for  the  first  interview 
v.'ith  the  wounded,  and  who  are  generally  successful,  as  being 
better  prepared  for  the  emergencies  of  the  business.  Only 
300  gjye  them  this  rule,  that  a  solicited  fee  is  void,  and  tlicir 
monopoly  of  business  is  established,  competition  is  banished, 
rivals  are  crushed,  the  trast  rule  is  enthroned.  Thereafter, 
with  their  regular  physican  to  assure  the  vietini  in  all  the  con- 
fidence of  learning  and  friendship  that  his  injury  is  slight  and 
Am.  St.  Rep.,  Vol.  119— «i5 
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temporary,  the  law  agent  may  obtain  the  accord  and  satis- 
faction receipt  for  a  trifle;  and  a  long  step  is  taken  in  the 
road  that  exempts  them  from  justice ! 

**  'Able  papers'  have  been  read  before  the  bar  associations 
by  distinguished  general  counsel  to  induce  professional  de- 
nunciation of  the  practice,  and  petition  for  legislative  action ; 
but  in  vain.  Nor  does  it  matter  what  any  bar  association  may 
have  resolved.  They  have  not  even  the  power  of  Inns  of 
Court  to  recall  from  the  bar  any  whom  they  may  have  called 
to  it.  They  cannot  fix  public  policy;  that  function  is  gov- 
ernmental; and  the  legislature  of  Tennessee,  instead  of  limit- 
ing the  liberty  of  attorneys,  has  enlarged  them  by  repeal  of 
the  champerty  laws,  the  increase  of  pauper  rights,  and  the 
extension  of  lien  from  judgment  to  cause  of  action,  thereby 
indicating  plainly  a  public  policy  contrary  to  that  asserted 
by  appellants. 

"It  is  mere  cant  and  hypocrisy  for  attorneys  to  denounce 
the  solicitation  of  cases.  Those  who  have  business  have  sought 
it,  some  by  advertising,  some  by  recommendation,  some  by 
pipe-lining,  some  by  indirect  request,  and  some  by  direct 
solicitation.  Shall  all  be  disbarred  ?  Shall  all  sought  retain- 
ers be  nullified?  If  not,  then  ^^^  where  shall  the  line  be 
drawn?  Shall  it  be  the  line  of  propriety?  If  so,  who  shall 
draw  the  line?  The  majority  of  the  profession,  or  its  best 
members?  And  who  shall  elect  the  best?  And  by  whomso- 
ever drawn,  how  shall  it.  be  done  ?  Such  lines  befit  a  '  court 
d'honneur';  but  obviously  no  such  standards  of  judgment  as 
to  legal  right  can  obtain  in  a  court  of  law.  The  legal  standard 
is  the  only  one  for  deciding  legal  rights  of  lawyers  or  other 
suitors.  And  the  sole  question  in  this  case,  as  in  all  others, 
is,  AVhat  is  the  law? 

"This  standard  defendants  and  other  parties  have  often  in- 
voked in  this  court ;  and  none  other  is  tolerable !  It  was  em- 
ployed in  the  Gibson  case,  when  Lester's  fee  was  disallowed, 
not  merely  because  he  solicited  a  fee,  but  because  the  evidence 
in  the  case  disclosed  barratrous  solicitation  toward  the  railway 
company  generally  as  to  the  Newmarket  wreck,  in  which  Gib- 
son was  injured,  so  plainly  as  to  show  the  Gibson  contract 
barratrous,  and  therefore  unlawful,  so  much  so  as  to  require 
the  court  sua  sponte  to  exercise  its  summary  jurisdiction,  and 
require  Lester  to  answer  as  to  his  unlawful  conduct.  So,  also, 
in  this  case,  would  the  court,  nowithstanding  appellants'  pre- 
tentious pardon,  make  the  same  rule,  if  there  were  evidence 
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of  improper  professional  conduct  in  making  a  barratrous  or 
otherwise  unlawful  contract.  But  here  the  entire  freedom  of 
the  retainers  sued  on  from  fraud  or  illegality  of  any  kind  is 
expressly  adjudged  by  the  court  of  chancery  appeals,  and 
nothing  is  here  to  invite  or  suggest  such  action  against  com- 
plainants, ^^^  whatever  may  be  the  court's  opinion  of  appel- 
lant Camp's  performance  with  Cross;  and  they  are  immune, 
not  by  virtue  of  defendants'  pardon,  but  from  their  decreed 
innocence  of  wrong,  having  merely  exercised  their  inherent 
liberty  of  lawful  contract.  For  this  reason  the  Gibson  case 
is  not  a  precedent  for  this  as  to  the  matter  involved  in  it — 
the  contracts  for  retainer.  The  contract  of  Lester  was  illegal, 
while  those  obtained  by  Chandler  were  lawful  contracts,  and 
therefore  inviolable  on  mere  notions  of  propriety,  however 
high  their  origin  or  confident  their  champion. 

"Complainants'  suit  upon  these  contracts  is  a  legal  demand 
made  in  the  chancery  court  and  triable  by  rules  of  law,  and 
by  no  other  standard;  and  no  authority  being  found  for  im- 
peaching these  contracts,  no  law  annulling  them,  the  deerees 
of  the  chancellor  and  the  court  of  chancery  appeals  should  be 
affirmed. 

"P.  S.  If  the  woman  proposes,  and  lawful  marriage  en- 
sues, will  her  proposal  make  the  issue  bastards  t 

**H.  H.  INGERSOLL, 
"Counsel  for  Complainants." 

Before  proceeding  to  dispose  of  the  main  question  argued, 
we  think  it  only  necessary  to  say  that  we  are  of  opinion  that, 
if  the  coal  company  is  liable  in  this  action,  so  are  the  defend- 
ants Camp  individually,  for  the  reasons  set  forth  in  the 
opinion  of  the  court  of  chancery  appeals — that  they  partici- 
pated in,  and  really  brought  about,  the  compromise  and  pay- 
ment of  the  plaintiff's  demands,  ^^^  and  were  sued  by  the 
plaintiffs  jointly  with  the  coal  company. 

It  is  said  that  the  objections  raised  to  the  complainants*  de- 
mands are  not  open  to  the  appellants,  because  they  are  stran- 
gers to  the  contract.  We  think  this  assignment  not  well  made. 
If  the  contracts  made  are  void,  then  these  parties  can  avoid 
them,  because  upon  the  contracts  must  be  based  the  liability  of 
the  defendants  to  a  money  decree.  There  may  be  a  question, 
or  questions,  involved  in  the  case  personal  only  to  the  com- 
plainants, and  with  which  the  defendants  are  not  concerned, 
but  they  are  concerned  so  far  as  the  facts  constitute  a  ground 
of  recovery  against  them. 
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It  is  insisted  that  the  contracts  made  are  not  illegal.  This, 
we  think,  does  not  reach  the  root  of  the  ease,  as  the  contracts 
themselves,  abstractly  considered,  may  be  legal,  and  yet  there 
may  be  circumstances  surrounding  their  making  which  would 
deter  the  courts  from  enforcing  them,  or  rights  based  on  them, 
when  all  the  facts  are  divulged  and  the  nature  of  the  considera- 
tion appears. 

Appellees  state  the  legal  question  thus:  "Is  a  contract  of 
retainer  illegal  merely  because  it  is  solicited  ? "  Evidently  the 
question  in  this  case  is  not  so  broad  as  this  statement,  but 
should  be  limited  to  such  solicitation  and  facts  as  appear  in 
this  case. 

We  have  no  express  statute  defining  what  an  attorney  may 
or  may  not  do  in  the  prosecution  and  practice  of  his  pro- 
fession. The  code  of  ethics  which  the  general  assembly  has 
prescribed  can  be  gathered  largely  from  ^***  the  statutes  which 
lay  down  causes  for  disbarment.  Section  5781  of  Shan- 
non's Code  prescribes:  "The  several  courts  of  this  state  may 
strike  from  their  rolls  any  person  not  authorized  to  practice  in 
such  courts,  and  also  any  practicing  attorney  or  counsel  upon 
evidence  satisfactory  to  the  court  that  he  has  been  guilty  of 
such  misdeameanor  or  acts  of  immorality  or  impropriety  as  are 
inconsistent  with  the  character  or  incompatible  with  the  faith- 
ful discharge  of  the  duties  of  his  profession." 

Personal  solicitation  of  a  suit  is  not  specifically  mentioned  as 
one  of  the  grounds  of  disbarment;  but  it  is  evident  that  the 
legislature  did  not  intend  to  limit  the  power  of  disbarment  to 
the  causes  specifically  mentioned,  but  an  attorney  may  be 
disbarred  for  any  good  cause :  Shannon 's  Code,  sec.  5783. 

The  legislature  well  knew  that  it  could  not  particularize 
every  ground  for  disbarment,  and  it  also  well  knew  that  at- 
torneys were  officers  of  the  court,  and  that  courts  have  the 
inherent  power  to  keep  their  forums  pure  by  removing  there- 
from all  parties  appearing  therein  whose  practices  and  acts 
tend  to  make  them  impure,  or  to  impede,  obstruct  and  prevent 
the  administration  of  the  law,  or  destroy  the  confidence  of  the 
people  in  such  administration.  Our  statute  was  passed  in 
1817,  and  amended  in  1821:  Acts  1817,  c.  51,  sec.  1;  Acts  1821, 
c.  66,  sec.  3. 

To  the  honor  of  the  profession,  but  few  occasions  have 
arisen  for  its  enforcement,  and  still  less  for  its  proper  con- 
struction. The  language  of  the  act  is  very  broad,  ^*^^  and 
places  the  profession  of  the  law  upon  a  high  and  honorable 
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plane ;  and  it  has  been  the  effort  of  the  bar,  and,  so  far  as  lay 
in  its  power,  the  bench,  to  observe  and  maintain  that  high  and 
honorable  status. 

In  the  leading  ease  of  Homberger  v.  Planters'  Bank,  re- 
ported in  4  Cold.  531,  this  court,  through  Special  Judge  E.  H. 
East,  one  of  the  ablest  lawyers  that  ever  adorned  the  bar  or 
bench  of  Tennessee,  said,  when  speaking  of  the  relation  of 
attorney  and  client:  "This  brings  us  to  the  consideration  of 
the  relation  of  attorney  and  client,  and  in  this  we  have  de- 
rived great  aid  from  English  decisions,  as  well  as  those  of  our 
own  courts;  and  a  review  of  these  decisions  shows  most  con- 
clusively that  the  relation  is  one  of  great  delicacy,  extremely 
fiduciary  in  its  character,  and  he  who  has  strictly  guarded 
against  committing  any  breach  of  it  in  the  course  of  a  long 
practice  has  continually  cultivated  the  highest  virtues  of  his 
nature":  Pages  566,  567. 

And  again:  "An  attorney  is  a  man  set  apart  by  the  law 
to  expound  to  all  persons  who  seek  him  the  laws  of  the  land, 
relating  to  high  interests  of  property,  liberty,  and  life.  To 
this  end  he  is  licensed,  and  permitted  to  charge  for  his  ser- 
vices. The  relation  he  bears  to  his  client  implies  the  highest 
trust  and  confidence.  The  client  lays  bare  to  his  attorney  his 
very  nature  and  heart,  and  leans  and  relies  upon  him  for  sup- 
port and  protection  in  the  saddest  hours  of  his  life.  Knowing 
not  which  way  to  go  to  attain  his  rights,  he  puts  himself 
^***  under  the  guidance  of  his  attorney,  and  confides  that  he 
will  lead  him  aright." 

This  was  spoken  in  a  ease  in  which  dealings  between  attor- 
ney and  client  were  involved;  and  the  case  is  not  cited,  be- 
cause in  its  facts  it  is  entirely  in  point  and  similar  to  the  pres- 
ent case,  but  to  show  the  estimation  in  which  an  attorney  is 
held  and  regarded  by  this  court,  and  with  what  concern  and 
care  the  conduct  of  attorneys  is  watched  over  by  it. 

We  refer  to  only  a  few  of  the  many  cases  in  which  the 
courts  have  been  called  upon  to  give  expression  to  their  views 
as  to  what  constitutes  unprofessional  conduct. 

In  People  v.  MacCabe,  18  Colo.  186,  36  Am.  St.  Rep.  270.  32 
Pac.  280,  19  L.  R.  A.  231,  the  court,  speaking  through  Elliott, 
J,,  said:  "The  ethics  of  the  legal  profession  forbid  that  an 
attorney  should  adverti.se  his  talents  or  his  skill,  as  a  shop- 
keeper advertises  his  wares.  An  attorney  may  pniperly  acc(^pt 
a  retainer  for  the  prosecution  or  (lpf<'nse  of  an  action  for 
divorce,  when  convinced  that  a  client  has  a  good  cause;  but 
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for  anyone  to  invite  or  encourage  such  litigation  is  repre- 
hensible. ' ' 

In  People  v.  Brown,  17  Colo.  431,  30  Pac.  338,  cited  in 
People  V.  MacCabe,  18  Colo.  186,  36  Am.  St.  Rep.  270,  32  Pac. 
280,  19  L.  R.  A.  231,  the  court  said:  "When  this  court  grants 
a  license  to  a  person  to  practice  law,  the  public,  and  every 
individual  coming  in  contact  with  the  licensee  in  his  pro- 
fessional capacity,  have  a  right  to  expect  that  ^^  he  will 
demean  himself  with  scrupulous  propriety,  as  one  commis- 
sioned to  a  high  and  honorable  office." 

In  the  case  of  People  v.  Goodrich,  79  111.  148,  referred  to 
and  approved  in  People  v.  MacCabe,  18  Colo.  186,  36  Am.  St. 
Rep.  270,  32  Pac.  280,  19  L.  R.  A.  231,  the  court,  speaking 
through  Mr.  Justice  Breese,  said:  "This  court,  having  power 
by  express  law  to  grant  a  license  to  practice  law,  had  an  in- 
herent right  to  see  that  the  license  is  not  abused  or  perverted 
to  a  use  not  contemplated  in  the  grant.  In  granting  the 
license  it  was  on  the  implied  understanding  that  the  party 
receiving  it  should,  at  all  times,  demean  himself  in  a  proper 
manner;  and  if  not  reflecting  honor  on  the  court  appointing 
him,  by  his  professional  conduct,  he  would  at  least  abstain 
from  such  practices  as  could  not  fail  to  bring  discredit  upon 

himself  and  the  courts An  honorable  high-toned  lawyer 

will  always  aid  a  deserving  party  seeking  a  divorce,  as  coming 
strictly  within  his  professional  duties.  He  will  render  the  aid, 
not  solicit  the  case;  and  he  will,  in  all  things  regarding  it, 
act  the  man,  and  respect,  not  only  his  own  professional  repu- 
tation, but  the  character  of  the  courts,  and  discharge  the 
unpleasant  duty  in  all  respects  as  an  honorable  attorney  and 
counselor  should  do." 

An  attorney  or  counsel  may  be  disbarred  if  he  had  been 
guilty  of  an  act  of  immorality  or  impropriety  inconsistent  with 
the  character  or  incompatible  with  the  faithful  discharge  of 
the  duties  of  his  profession,  or  any  other  good  cause. 

In  the  beginning  it  may  be  well  to  note  that  counsel,  ^®^  as 
well  as  attorneys,  are  liable  to  this  rule;  and  the  distinction 
which  obtained  between  attorneys,  counsel,  and  barristers, 
under  the  English  or  common  law,  does  not  prevail  in  Ten- 
nessee, at  least  as  to  the  right  to  compensation  for  services; 
and  our  institutions  and  form  of  government  do  not  tolerate 
or  recognize  the  distinctions  under  the  English  government. 

The  other  matter  which  we  desire  to  call  attention  to  is 
that  attorneys  and  counsel  are  by  the  statute  denominated 
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"professional,"  and  not  "business,"  men.  The  courts  have 
never  laid  down  any  specifications  of  what  constitutes  an  im- 
morality or  impropriety  inconsistent  with  the  character  or 
incompatible  with  the  faithful  discharge  of  the  duties  of  the 
legal  profession.  It  is  probable  that  such  an  attempt  will 
never  be  made,  since  it  would  be  impracticable  to  cover  all 
cases  that  may  arise  in  any  enumeration  that  may  be  made. 

We  come,  then,  to  the  direct  question  whether  the  facts  and 
conduct  of  complainants  in  this  ease  bring  them  under  the 
ban  of  the  statute,  or  in  violation  of  any  proper  rule  of 
action  in  the  court  which  would  call  upon  the  court  to  deny 
them  relief  for  their  fees. 

It  is  evident  tliat  there  may  be  many  cases  of  immorality 
and  impropriety  on  the  part  of  attorney  or  counsel  which 
would  constrain  the  court  to  deny  them  relief  for  fees,  which 
might  not  be  considered  sufficient  to  disbar  the  attorney  or 
counsel  from  practice.  We  need  not  enlarge  upon  this,  as  it  is 
too  plain  for  question.  Now,  the  present  case  is  simply  this: 
There  had  been  a  terrible  ^**®  disaster  in  the  defendant's  mine, 
caused  by  an  explosion,  and  hundreds  of  men  had  been  sud- 
denly killed,  and  numbers  of  women  made  widows,  or  child- 
less, and  numbers  of  children  made  fatherless.  It  was  such 
a  terrible  catastrophe  as  to  shock  the  community  and  arouse 
universal  regret  and  horror.  We  may  grant  that  a  right  of 
action  accrued  to  the  next  of  kin  of  every  person  killed  and 
to  every  person  injured. 

The  complainants,  through  their  special  partner,  Chandler, 
went  at  once  to  the  scene  of  the  disaster,  and  personally  solic- 
ited such  parties  as  had  rights  of  action  to  put  their  claims 
into  complainants'  hands.  Under  the  facts,  the  firm,  and 
each  member,  was  a  party  to  this  personal  solicitation. 

It  seems  that  other  attorneys  reached  the  scene  of  disa-ster 
before  the  complainants ;  and  as  the  court  of  chancery  appeals 
state,  Chandler  "entered  actively  into  the  competition  for 
business,  that  he  boldly  and  openly  saw  widows  and  others 
whose  husbands  and  next  of  kin  had  been  killed  in  the  ex- 
plosion, and  sought,  as  other  lawyers  were  doing,  to  have  them 
intrust  the  bringing  and  prosecution  of  suits  to  his  firm,  but 
that  it  does  not  appear  that  he  practiced  any  fraud  or  de- 
ception, or  made  any  false  representations  to  get  cases  for  hi.s 
firm.  lie  made  several  trips  to  Coal  Creek  on  this  business, 
at  the  expense  of  the  firm.  He  secured  some  forty  eases,  and 
one  hundred  and  fifty  or  n;ore  casca  were  secured  by  other 
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lawyers,  all  in  a  few  days.  The  cases  were  to  be  prosecuted 
on  a  contingent  fee  of  so  much  per  cent,  **®  and  of  this 
Chandler  was  to  have  a  certain  proportion.  Suits  were 
brought,  and  compromised  afterward,  as  has  already  been  set 
out.  There  can  be  no  doubt  of  plaintiff's  right  to  recover,  un- 
less they  are  denied  relief  on  the  ground  of  unprofessional 
conduct  which  the  court  deems  suflficient  to  repel  them." 

We  are  of  opinion  that,  under  the  facts  disclosed  by  the 
finding  of  the  court  of  chancery  appeals,  complainants  are 
not  entitled  to  recover,  because  these  facts  show  acts  of  im- 
propriety inconsistent  w4th  the  character  of  the  profession 
and  incompatible  with  the  faithful  discharge  of  its  duties. 

We  cannot  agree  to  several  propositions  advanced  by  com- 
plainants. We  cannot  agree  that  in  these  latter  years  a 
spirit  of  commercialism  has  lowered  the  standard  of  the 
legal  profession.  We  cannot  agree  that  the  practice  of  law 
has  become  a  "business"  instead  of  a  "profession,"  and  that 
it  is  now  allowable  to  resort  to  the  practices  and  devices  of 
business  men  to  bring  in  business  by  personal  solicitations, 
under  the  facts  shown  in  this  case. 

As  to  how  far  an  attorney  may  go  in  soliciting  business,  or 
whether  he  may  solicit  at  all,  we  are  not  called  upon  to  decide  ,• 
but  when  such  a  case  is  presented  as  is  disclosed  in  this  record, 
of  attorneys  rushing  to  the  scene  of  disaster  in  hot  haste, 
and  competing  with  each  other  in  soliciting  the  bereaved  ones 
to  allow  them  to  sue  for  their  losses,  we  feel  that  we  are  called 
upon  to  say  in  no  uncertain  terms  that  such  conduct  is  an 
act  of  impropriety  ***  and  inconsistent  with  the  character  of 
the  profession.  We  cannot,  we  dare  not,  lower  the  standard 
of  the  legal  profession  to  that  of  a  mere  business,  in  which 
fleetness  of  foot  or  the  celerity  of  the  automobile  determines 
who  shall  be  employed. 

The  miserable  victims  of  the  disaster  are  dazed  by  the  ter- 
rible bereavement.  They  are  in  no  condition  to  consider  their 
rights  to  damages.  In  their  extremity,  they  fly  to  anj'one 
promising  relief,  when,  if  left  to  time  and  more  mature  con- 
sideration, they  would  be  enabled  to  make,  perhaps,  a  better 
choice.  In  addition,  it  is  unbecoming  a  member  of  the  pro- 
fession, and  a  public  scandal,  and  when  he  bases  his  right  to 
recover  fees  upon  such  improper  conduct,  and  lowering  the 
character  of  the  profession  and  the  court,  it  is  no  excuse  that 
other  attorneys  do  the  same;  but  this  is  rather  a  reason  why 
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this  court  should  act  promptly  and  decidedly,  in  order  that 
an  end  may  be  put  to  the  practice. 

It  is  no  excuse  that  corporations  which  have  caused  such 
disasters  have  been  alert  to  send  their  agents  and  represen- 
tatives to  the  scene,  with  a  view  of  forestalling  suits  and 
making  favorable  compromises.  This  court  has  never  failed 
to  condemn  this  practice  in  the  strongest  terms;  and  when- 
ever a  case  has  come  before  it  which  in  any  way  smacked  of 
fraud  or  undue  advantage  arising  out  of  such  conduct,  this 
court  has  not  been  slow  to  disregard  or  set  aside  improper  or 
hard  settlements.  But  such  agents  of  corporations  are  not,  as 
a  rule,  officers  of  the  court,  nor  do  they  occupy  that  high 
status  which  the  ^^^  law  places  the  attorney  upon;  and  we 
think  that  we  can  safely  say  that  if  any  attorney  should  make 
such  settlement  under  such  circumstances,  this  court  would  not 
hesitate  to  disbar  him. 

It  is  said  that  there  is  no  precedent  for  refusing  fees  be- 
cause of  such  conduct.  If  this  be  so,  we  are  admonished  by 
the  record  in  this  case  that  it  is  high  time  that  such  a  pre- 
cedent be  set,  and  in  such  terms  as  may  not  be  mistaken  or 
misunderstood. 

The  argument  made  in  this  case,  that  such  practice  is  not 
looked  upon  with  disfavor  by  many  members  of  the  pro- 
fession, that  it  is  freely  indulged  in  by  prominent  attorneys, 
that  it  is  necessary  to  successful  practice,  and  that  the  court 
of  appeals,  while  deprecating  the  practice,  does  not  condemn 
it — these  and  other  arguments  call  for  a  full  and  emphatic 
expression  from  this  court  in  this  case. 

It  is  said  that,  even  if  this  rule  should  prevail  in  consid- 
ering questions  of  good  faith  and  professional  conduct  be- 
tween attorney  and  client,  after  the  relation  is  established,  it 
does  not  prevail  in  the  making  of  the  contract  of  employ- 
ment, and  that  in  making  such  contract,  before  the  fiduciary 
relation  has  become  established,  the  parties  stand  upon  the 
same  footing  and  as  strangers  to  each  other. 

There  is  unquestionably  a  difference  between  the  relations 
existing  between  attorney  and  client  before  and  after  em- 
ployment, and  in  some  respects,  at  the  time  and  in  the  matter 
of  a  retainer  of  the  lawyer's  services,  so  ^'^  that  an  attor- 
ney, after  he  is  employed,  will  not  be  allowed  to  charge  fees 
which  he  might  have  charged,  when  he  was  rotaincd,  if  the 
same  are  excessive  (Rose  v.  Mynatt,  7  Yerg.  30;  Phillii)s  v. 
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Overton,  4  Hayw,  291),  but  this  principle  does  not  reach  the 
present  controversy. 

Here  it  is  not  the  client  alone  who  is  concerned,  but  the 
court  and  the  public ;  and  the  question  is  not  narrowed  down 
to  the  issue  whether  the  client  has  been  injured,  but  whether 
the  conduct  of  the  attorney  has  been  contrary  to  the  character 
of  the  profession,  and  opposed  to  a  sound  public  policy  and  to 
the  proper  and  decorous  administration  of  the  law. 

As  a  matter  of  fact,  the  present  suit  does  not  concern  these 
clients  specially.  They  will  not  be  benefited  or  burdened  by 
it.  They  are  interested  in  it  in  the  same  sense  that  the  gen- 
eral public  is  interested,  and  not  by  their  individual  relation 
to  it. 

We  are  not  now  attempting  to  lay  down  the  rule  of  good 
faith  between  lawyer  and  client,  but  the  professional  conduct 
of  the  attorney  as  he  appears  to  the  court  and  public  in  the 
practice  of  his  profession.  Nor  are  we  attempting  to  lay  down 
a  rule  of  conduct  for  the  agents  of  corporations  in  their  efforts 
to  effect  compromises  of  damage  suits.  When  a  case,  such 
as  counsel  depicts,  arises,  we  will  deal  with  it  as  we  think  the 
law  and  public  policy  demand. 

Reference  was  made  in  the  arguments  and  briefs  of  coun- 
sel to  the  record  in  the  case  of  Lester.  The  facts  in  that  case 
are  not,  upon  the  questions  at  issue,  materially  ^^^  different 
from  the  case  at  bar,  and  the  principles  of  law  are  the  same. 
In  that  case  Lester  and  his  associates  were  denied  fees,  and 
as  to  that  feature  of  the  case  there  has  been  a  finality  in  the 
decree  of  this  court.  The  case  is  still  pending  upon  the 
court's  motion  to  disbar  him. 

But  there  are  two  distinct  features  in  the  Lester  case — 
one  to  deny  him  fees,  as  in  the  present  case ;  and  the  other  to 
disbar  him.  In  the  present  case,  no  disbarment  proceedincfs 
have  been  brought,  and  we  are  not  called  upon  to  pass  upon 
that  question.  In  the  Lester  case,  the  defendant  pleads  in 
extenuation  of  his  action  his  youth  and  inexperience,  and  the 
example  of  older  and  more  prominent  members  of  the  pro- 
fession, as  well  as  his  impaired  physical  condition ;  and  these 
are  matters  which  address  themselves  to  the  consideration  of 
the  court  in  proceedings  for  disbarment,  but  they  are  not 
matters  which  would  move  the  court  to  allow  the  collection  of 
fees  by  the  party  in  fault. 

For  the  reasons  stated,  we  are  of  opinion  that  the  com- 
plainants are  not  entitled  to  recover,  and  the  decree  of  the 


Sept.  1906.]      Ingersoll  v.  Coal  Creek  Coal  Co.  1035 

court  of  chancery  appeals  is  reversed,  and  complainants'  suit 
dismissed ;  and  they  will  pay  all  costs. 


WHEN  IS  AN  ATTORNEY'S  CONTRACT  OF  EMPLOYMENT  VOID 
AS    AGAINST    PUBLIC    POLICY    BECAUSE    SECURED    BY 
SOLICITATION. 
I.  Introductory,  1035. 

n.  When  Solicitation  is  by  the  Attorney  Himself,  1036. 
in.  When  Solicitation  is  by  Third  Person  at  Request  of  Attorney,  1010. 
IV.  Soliciting  by  Advertising,  1041. 

I.    Introductory. 

As  the  peculiar  conditions  of  society  in  England  which  gave  rise 
to  the  doctrihe  of  champerty  do  not  exist  in  this  country,  the  common- 
law  rule  regarding  that  doctrine  has  been  repudiated  by  nearly  all  of 
the  states  for  the  reason,  as  was  said  in  Duke  v.  Hooper,  2  Mo.  App. 
Id,  it  is  "a  relic  of  a  state  of  things  long  since  passed  away."  In 
view  of  this  fact,  and  the  further  fact  that  it  has  been  the  uniform 
tendency  of  our  courts  to  allow  great  liberty  of  contracting  between 
attorney  and  client,  and  to  uphold  agreements  for  contingent  fees,  the 
question  to  be  discussed  in  this  note  is  important,  particularly  so  be- 
cause the  principal  case  not  only  revives  the  old  English  doctrine, 
but  introduces  a  new  and  unique  cause  for  declaring  a  contract  be- 
tween attorney  and  client  void  because  contrary  to  public  policy. 
True,  there  have  been  many  adjudications  in  the  different  states  as  to 
what  contracts  between  attorney  and  client  are  void  as  contrary  to 
public  policy,  and  this  subject  will  be  found  fully  discussed  in  the 
note  attached  to  Bowman  v.  Phillips,  13  Am.  St.  Rep.  297.  But  in 
those  cases  the  determination  of  the  question  hinged  upon  whether 
the  subject  matter  of  the  contract  was  objectionable,  as,  for  example, 
contracts  in  restraint  of  trade,  or  contracts  interfering  with  the  proper 
enforcement  of  law.  Contracts  of  this  character  are  not  to  be  dis- 
cussed in  this  note.  The  only  question  now  under  consideration  is, 
whether  the  mere  solicitation  of  business  by  an  attorney,  or  by  some 
one  for  him  by  his  consent,  vitiates  his  contract  of  employment  on  the 
ground  that  the  circumstances  under  which  the  emj)loyment  was  se- 
cured is  contrary  to  public  policy.  Additional  importance  is  attached 
to  consideration  of  this  question  because  courts  are  loath  to  vitiate 
a  contract  as  being  against  public  policy  for  the  reason,  as  stated  by 
Mr.  Story:  "Public  policy  is  in  its  nature  so  uncertain  and  fluctuat- 
ing, varying  with  habits  and  fashions  of  the  d.-iy,  with  the  growth  of 
commerce  and  usages  of  trade,  that  it  is  diflicult  to  determine  its 
limits  with  any  degree  of  exactness.  It  has  never  been  defined  by 
the  courts,  but  has  been  left  loose  and  free  of  definition  in  the  same 
manner  as  fraud."  And  in  Cha|)pel  v.  Brockway,  21  Wend.  157,  the 
learned  judge  after  quoting  the  language  of  Burrongh,  J.,  protest- 
ing against  arguing  too  strongly   upon  public  policy,  "it  is  a   very 


1036  American  State  Reports,  Vol.  119.  [Tenn. 

uuruly  horse,  and  ■when  once  you  get  astride  it  you  never  know  where 
it  will  carry  you — it  may  lead  you  from  the  sound  law,"  added: 
"There  is  force  in  this  remark." 

n.  When  Solicitation  is  by  the  Attorney  Himself. 
The  policy  of  soliciting  business  has  been  followed  by  many  prom- 
inent members  of  the  profession  for  years,  and  not  only  has  the  legal 
right  of  those  so  doing  to  enforce  contracts  for  their  fees  not  been 
denied  by  the  courts,  but  the  impropriety  of  their  action  has  not 
been  generally  condemned  by  the  profession.  True,  the  solicitation 
of  business  by  attorneys  is  often  criticised  by  leading  members  of  the 
bar,  as  being  beneath  the  dignity  of  the  profession,  but  except  when 
deception  was  practiced,  there  has  been  no  concerted  action  of  the 
bar  in  censuring  the  practice.  For  this  reason,  and  fof  the  further 
reason  that  few  clients  have  contested  the  right  of  their  attorney  to 
enforce  contracts  thus  secured,  the  case  of  IngersoU  v.  Coal  Creek 
Co..  117  Tenn.  263,  ante,  p.  1003,  98  S.  W.  178,  9  L.  R.  A.,  N.  S.,  282, 
stands  practically  alone,  and  deserves  to  be  noticed  at  length.  In  this 
case  a  well-known  firm  of  attorneys,  of  many  years'  practice  and  high 
standing,  agreed  with  a  younger  attorney  to  give  him  a  certain  per- 
centage of  their  fees  on  all  business  which  he  might  bring  to  their 
firm.  Beyond  this  agreement  there  appears  to  have  been  no  contract 
of  partnership  between  the  parties,  though  the  young  attorney  there- 
after made  his  office  with  the  firm.  Subsequently  to  the  agreement 
just  mentioned  an  explosion  occurred  in  a  coal  mine,  killing  a  great 
many  of  those  engaged  in  its  operation.  The  young  attorney  at  once 
visited  the  scene  of  the  disaster  to  solicit  cases  for  the  firm.  He 
found  that  other  attorneys  had  preceded  him  and  were  engaged  in 
seeking  employment.  He  entered  into  "competition"  with  the  others 
and  by  means  of  personal  solicitation  among  the  widows  and  rela- 
tives of  those  who  had  been  killed,  he  secured  employment  for  his 
firm  to  prosecute  a  large  number  of  damage  suits  against  the  owners 
of  the  mine.  No  fraud  or  deception  of  any  kind  was  practiced  by 
him  in  securing  these  cases,  nor  did  he  make  any  false  representations 
to  induce  the  employment.  The  contracts  he  obtained  provided  that 
the  firm  was  to  receive  as  their  compensation  for  prosecuting  the  suits 
a  certain  percentage  of  the  recovery,  but  it  does  not  appear  that  the 
firm  was  to  bear  any  expense  of  the  litigation;  nor  was  it  contended 
that  the  contingent  fee  provided  for  was  excessive.  While  the  suits 
were  pending  the  mining  company  effected  a  settlement  with  the 
plaintiffs  without  the  consent  of  their  attorneys  of  record,  and  these 
attorneys  brought  suit  upon  their  contracts  against  the  mining  com- 
pany to  compel  payment  of  their  fees  as  specified.  The  defendant 
contended  that  their  contract  of  employment  was  void  as  being  against 
public  policy.  In  sustaining  this  defense  the  court  said:  "It  is  in- 
sisted that  the  contracts  made  are  not  illegal.  This,  we  think,  does 
not  reach  the  root  of  the  case,  as  the  contracts  themselves,  abstractly 
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considered,  may  be  legal,  and  yet  there  may  be  circumstances  sur- 
rounding their  making  which  would  deter  the  courts  from  enforcing 
them,  or  rights  based  on  them,  when  all  the  facts  are  divulged  and  the 

nature  of  the  consideration  appears The  present  case  is  simply 

this:  there  had  been  a  terrible  disaster  in  the  defendant's  mine, 
caused  by  an  explosion,  and  hundreds  of  men  had  been  suddenly  killed, 
and  numbers  of  women  made  widows,  or  childless,  and  numbers  ol" 
children  made  fatherless.  It  was  such  a  terrible  catastrophe  as  to 
shock  the  community  and  arouse  universal  regret  and  horror.  We 
may  grant  that  a  right  of  action  accrued  to  the  next  of  kin  of  every 
person  killed  and  to  every  person  injured.  The  complainants,  through 
their  special  partner,  Chandler,  went  at  once  to  the  scene  of  the  dis- 
aster, and  personally  solicited  such  parties  as  had  rights  of  action 
to  put  their  claims  into  complainant's  hands.  Under  the  facts,  the 
firm,  and  each  member,  was  a  party  to  this  personal  solicitation.  It 
seems  that  other  attorneys  reached  the  scene  of  the  disaster  before 
the  complainants;  and,  as  the  court  of  chancery  appeals  state,  Chandler 
entered  actively  into  competition  for  business,  he  boldly  and  openly 
saw  widows  and  others  whose  husbands  and  next  of  kin  had  been 
killed  in  the  explosion,  and  sought,  as  other  lawyers  were  doing,  to 
have  them  intrust  the  bringing  and  prosecution  of  suits  to  his  firm, 
but  that  it  does  not  appear  that  he  practiced  any  fraud  or  deception, 
or  made  any  false  representations  to  get  cases  for  his  firm.  He  made 
several  trips  to  Coal  creek  on  this  business,  at  the  expense  of  the  firm. 
He  secured  some  forty  cases,  and  one  hundred  and  fifty  or  more  cases 
were  secured  by  other  lawyers,  all  in  a  few  days.  The  cases  were  to 
be  prosecuted  on  a  contingent  fee  of  so  much  per  cent,  and  of  this 
Chandler  was  to  have  a  certain  proportion.  Suits  were  brought,  and 
compromised  afterward,  as  has  already  been  set  out.  There  can  be 
no  doubt  of  plaintiffs'  right  to  recover,  unless  they  are  denied  relief 
on  the  ground  of  unprofessional  conduct  which  the  court  deems  sufli- 
cient  to  repel  them.  We  are  of  opinion  that,  under  the  facts  disclosed 
by  the  finding  of  the  court  of  chancery  appeals,  complainants  are  not 
entitled  to  recover,  because  these  facts  show  acts  of  impropriety  in- 
consistent with  the  character  of  the  profession  and  incompatible  with 

the  faithful  discharge  of  its  duties We  cannot  agree   that   in 

these  latter  years  a  spirit  of  commercialism  has  lowered  the  standard 
of  the  legal  profession.  We  cannot  agree  that  the  practice  of  law 
has  become  a  'business,'  instead  of  a  'profession,'  and  that  it  is  now 
allowable  to  resort  to  the  practices  and  devices  of  business  men  to 
bring  in  business  by  personal  solicitation,  under  the  facts  shown  in  this 
case.  As  to  how  far  an  attorney  may  go  in  soliciting  business,  or 
whether  he  may  solicit  at  all,  we  are  not  called  upon  to  decide; 
but  when  such  a  case  is  presented  as  is  disclosed  in  this  record,  of  at- 
torneys rushing  to  the  scene  of  tiic  disaster  in  hot  haste,  and  compot- 
ing  with  each  other  in  soliciting  tlic  bereaved  ones  to  alhiw  tlicm  to 
sue  for  their  losses,  we  feel  that  we  are  called  upon  to  i^iiy,  iu  no  un- 
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certain  terms,  that  such  conduct  is  an  act  of  impropriety,  and  in- 
consistent with  the  character  of  the  profession.  We  cannot,  we  dare 
not,  lower  the  standard  of  the  legal  profession  to  that  of  a  mere 
business,  in  which  fleetness  of  foot,  or  the  celerity  of  the  automobile, 
determines  who  shall  be  employed.  The  miserable  victims  of  the 
disaster  are  dazed  by  their  terrible  bereavement.  They  are  in  no  con- 
dition to  consider  their  rights  to  damages.  In  their  extremity,  they 
fly  to  anyone  promising  relief,  when,  if  left  to  time  and  more  mature 
consideration,  they  would  be  enabled  to  make,  perhaps,  a  better 
choice.  In  addition,  it  is  unbecoming  a  member  of  the  profession, 
and  a  public  scandal,  and  when  he  bases  his  right  to  recover  fees 
upon  such  improper  conduct,  and  lowering  the  character  of  the  pro- 
fession and  of  the  court,  it  is  no  excuse  that  other  attorneys  do  the 
same;  but  this  is  rather  a  reason  why  this  court  should  act  promptly 

and  decidedly,  in  order  that  an  end  may  be  put  to  the  practice 

It  is  said  there  is  no  precedent  for  refusing  fees  because  of  such  con- 
duct. If  this  be  so,  we  are  admonished  by  the  record  in  this  case 
that  it  is  high  time  that  such  a  precedent  be  set,  and  in  such  terms 
as  may  not  be  mistaken  or  misunderstood."  In  reply  to  the  sug- 
gestion that  the  rule  with  reference  to  questions  of  good  faith  and 
professional  conduct  between  attorneys  and  clients  after  the  rela- 
tion is  established  does  not  prevail  in  making  the  contract  of  em- 
ployment, because  until  the  fiduciary  relation  is  established  the  par- 
ties stand  on  the  same  footing  as  strangers  to  each  other,  the  court 
continued:  "Here  it  is  not  the  client  alone  who  is  concerned,  but  the 
court  and  the  public;  and  the  question  is  not  narrowed  down  to  the 
issue  whether  the  client  has  been  injured,  but  whether  the  conduct  of 
the  attorney  has  been  contrary  to  the  character  of  the  profession,  and 
opposed  to  a  sound  public  policy  and  to  the  proper  and  decorous  ad- 
ministration of  the  law." 

It  is  important  to  note  that  the  Tennessee  statute  prescribing  the 
standard  of  professional  conduct  does  not  prohibit  the  personal  solicita- 
tion of  business  by  attorney;  and  this  was  admitted  by  the  court. 
When  personal  solicitation  is  made  by  attorney  in  cases  like  the  above, 
it  is  generally  made  immediately  after  the  injury  is  sustained  and  be- 
fore agents  of  the  corporation  can  use  their  powers  to  effect  a  set- 
tlement. The  acts  of  impropriety,  therefore,  which  called  forth  the 
above  language  of  the  court  did  not  differ  in  any  material  respect 
from  the  practice  which  has  been  resorted  to  for  many  years  by  many, 
some  of  whom,  at  least,  are  honored  by  the  profession.  It  may  be 
said,  therefore,  that  the  above  case  introduces  a  new  ground,  and 
establishes  a  novel  doctrine  on  the  subject  of  contracts  against  public 
policy. 

We  have  a  general  feeling,  as  doubtless  did  the  court  determining 
the  cause,  that  it  was  one  calling  for  the  action  taken,  and  yet  in 
w^hich  it  is  difficult  to  formulate  the  precise  legal  principle  upon 
which   such  action   must  rest   for  its  justification.     That   in  similar 
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cases  there  is  much  danger  that  like  action  on  the  part  of  other  coun- 
sel will  lead  to  undue  fomenting  of  litigation  and  to  entering  into 
harsh  and  improvident  contracts,  as  well  as  an  undue  scramble  for 
business,  cannot  be  doubted,  but  we  do  not  understand  the  judgment  ' 
of  the  court  to  rest  upon  either  of  these  grounds,  nor  upon  all  com- 
bined. It  must,  therefore,  if  sustainable,  be  sustained  upon  the  sug- 
gestion made  by  the  court,  that  the  victims  of  such  and  of  any  sim- 
ilar disaster  while  dazed  by  their  bereavement,  and,  as  it  were,  in  the 
immediate  presence  of  their  sacred  sorrows  (that  presence  being  of 
itself  more  than  enough  to  wholly  occupy  and  paralyze  their  mental 
faculties),  are  in  no  condition  to  consider  their  business  affairs,  and 
should  therefore  be  at  liberty  to  take  such  action  as  in  future  shall 
seem  best,  when  they  have  had  time  for  reflection  and  their  faculties 
have  so  far  recovered  from  the  shock  as  to  make  such  reflection  pos- 
sible. 

There  is  but  one  other  case  which  has  come  to  our  knowledge 
where  this  question  seems  to  have  been  considered.  Unfortunately, 
no  full  statement  of  the  facts  is  given  in  the  decision,  but  it  may 
be  inferred  that  the  caurt  was  of  opinion  that  the  personal  solicita- 
tion of  employment  by  an  attorney  would  render  his  contract  barra- 
trous. The  case  to  which  we  refer  is  Missouri  K.  &  T.  Ey.  Co.  v. 
Bacon  (Tex.  Civ.  App.),  80  S.  "W.  572.  This  was  an  action  for  dam- 
ages against  the  railway  company  for  personal  injuries.  One  H.  H. 
Cummings  was  attorney  for  the  plaintiff.  He  was  to  receive  one- 
third  of  the  amount  recovered  for  his  services  in  prosecuting  the  suit, 
and  the  plaintiff  had  assigned  to  him  this  interest  in  "any  and  all 
sums  of  money  that  might  be  obtained  from  the  railway  company"; 
but  how  soon  after  the  accident  the  contract  of  employment  was 
made  does  not  appear.  Pending  the  suit  the  railway  company  com- 
promised with  the  plaintiff  without  the  consent  of  his  attorney,  and 
he  intervened  in  the  action  and  prayed  judgment  against  tlie  com- 
pany for  his  one-third  interest  under  the  contract.  The  defendant 
company  evidently  attacked  the  contract  as  barratrous,  for  the  charge 
to  the  jury  was  as  follows:  "If  you  believe  from  the  evidence  that 
said  Cummings,  by  personal  solicitation,  sought  or  obtained  employ- 
ment from  said  Bacon  to  institute  said  suit,  or  that  before  such  em- 
ployment the  said  Cummings,  directly  or  indirectly,  gave  to  said 
Bacon  any  money,  or  loaned  or  promised  to  give,  loan  or  advance 
any  money  to  said  Bacon,  then  in  any  of  these  events  you  will  find 
for  the  defendant,  Missouri  K.  &  T.  Ky,  Co.  of  Texas.  In  this  con- 
nection, however,  you  are  further  instructed  that  if  you  find  and  be- 
lieve from  the  evidence  that  said  H.  II.  Cummings  did  not  seek  or 
obtain  said  employment  by  personal  solicitation,  and  you  further  find 
that  said  Cummings  loaned  and  promised  to  loan  and  advance  money 
to  said  Bacon,  but  if  you  do  not  believe  from  the  evidence  that  such 
lending  or  promising  to  lend  or  advance  money,  if  any,  by  the  said 
Cummings,  was  to  induce  his  employmeut  by  said  Bacon  to  institute 
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suit  against  defendant  railway  company,  then  such  lending  or  promis- 
ing to  lend  or  advance  money,  if  any,  by  said  Cummings  to  said 
Bacon  would  not  be  unlawful,  and  would  not  affect  the  validity  of  his 
contract  with  said  Bacon."  Said  the  appellate  court:  "We  think 
that  the  charge  fully  and  fairly  presented  the  law  of  barratry  as  ap- 
plicable to  the  facts."  It  may  be  that  the  defense  in  this  action 
was  based  on  the  contention  that  Cummings  paid,  or  promised  to  pay, 
money  to  the  plaintiff  to  procure  his  employment,  rather  than  a  mere 
solicitation  by  him  to  prosecute  the  suit.  The  language  used  in  the 
charge,  however,  makes  the  case  worthy  to  be  noted,  in  the  absence 
of  further  information  regarding  the  facts. 

III.  When  Employment  is  Procured  Through  Solicitation  of  a  Third 
Party  not  an  Attorney. 
There  are  several  cases  which  hold  that  a  contract  of  employment 
procured  by  an  attorney  through  the  solicitation  of  a  third  party 
who  is  not  an  attorney,  upon  an  agreement  by  which  such  third  party 
is  to  receive  a  portion  of  the  fee  charged,  is  contrary  to  public  policy 
and  void.  These  cases  go  no  further,  however,  than  to  decide  that 
the  contracts  as  to  the  division  of  the  fee  with  each  third  party 
are  void,  but  do  not  decide  that  the  attorney  cannot  enforce  the  con- 
tract as  against  the  client.  These  cases  are  decided  upon  the  prin- 
ciple that  an  attorney  who  contracts  to  divide  his  fee  with  one  who 
is  not  an  attorney,  is  practically  allowing  the  use  of  his  name  and 
professional  privileges  to  one  not  entitled  thereto.  Thus  in  Alpers 
V.  Hunt,  86  Cal.  78,  21  Am.  St.  Kep.  17,  24  Pac.  846,  9  L.  E.  A.  483, 
the  attorneys  agreed  to  give  one  Bolte,  who  was  not  an  attorney,  a 
certain  portion  of  the  fee  he  obtained  in  cases  procured  for  them  by 
said  Bolte.  In  an  action  by  Bolte 's  assignee  to  recover  under  said 
agreement  the  court  said:  "Now,  if  either  of  the  attorneys  who  con- 
tracted with  Bolte  had  lent  to  the  latter  his  name  to  be  used  by  him 
as  attorney  and  counselor,  he  would  have  been  guilty  of  a  violation 
of  the  clause  above  quoted  [the  statutory  enactment  prohibiting  an 
attorney  from  lending  his  name  to  be  used  by  one  not  an  attorney]. 
Under  the  emploj-ment  of  them  as  attorneys,  made  through  Bolte  '3 
procurement,  they  engaged  to  use  their  faculties  as  attorneys  an.l 
counselors  at  law  for  his  benefit,  and  that,  too,  in  a  cause  in  which 
he  had  no  interest  as  a  party.  By  the  terms  of  the  agreement  he 
was  to  derive  a  benefit  from  the  rendition  of  their  services  in  their 
professional  capacity,  and  to  receive  a  share  of  their  fee,  as  if  he  had 
been  concerned  with  them  as  a  regularly  admitted  attorney.  He  is 
thus  enabled,  through  their  agency,  vicariously,  and  not  openly  and 
in  his  own  name,  to  aid  in  the  prosecution  of  a  matter  in  litigation, 
and  to  receive  through  it  such  a  reward  as  is  usually  gained  by  an 
attorney  regularly  admitted  to  exercise  his  profession.  An  attorney 
is  prohibited  to  allow  the  direct  use  of  his  name  as  an  attorney  and 
counselor  at  law  under  the  circumstances  disclosed  by  the  complaint 
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in  this  case.  Of  what  avail  is  such  prohibition,  if  it  can  be,  by  such 
indirection  as  is  practiced  in  this  case,  evaded?  We  are  of  opinion 
that  the  facts  here  disclose  a  case  of  indirect  violation  of  the  clause 
referred  to,  which  is  as  much  forbidden  as  a  direct  violation.  If  such 
a  practice  were  allowed,  an  attorney  might  have  a  number  of  undis- 
closed associates  through  his  agency  exercising  the  functions  of  an 
attorney  and  counselor  and  reaping  the  rewards  flowing  therefrom, 
without  resting  under  any  of  the  responsibilities  incident  to  such  a 
position,  and  possessing  none  of  the  qualifications  which  the  law  de- 
mands and  requires.  Such  a  practice  would  tend  to  increase  the 
amounts  demanded  for  professional  services.  In  such  a  case,  an  at- 
torney would  be  induced  to  demand  a  larger  sum  for  his  services,  as 
he  would  have  to  divide  such  sum  with  a  third  person."  To  the  same 
eflfect  is  the  case  of  Langdon  v.  Conlin,  67  Neb.  243,  108  Am.  St.  Rep, 
643,  93  N.  W.  389,  60  L.  R.  A.  429. 

In  New  York  the  statute  expressly  prohibits  any  attorney  from 
giving,  or  promising  to  give,  a  valuable  consideration  to  any  person 
for  placing  in  his  hands  a  demand  of  any  kind  for  the  purpose  of 
bringing  an  action  thereon,  and  hence  in  He  Clark,  184  N.  Y.  222,  77 
N.  E.  1,  an  attorney  was  disbarred  for  paying  a  third  person  a  part 
of  his  fee  for  procuring  cases  for  him.  But  the  rule  announced  in 
the  above  cases  is  not  universal,  for  in  Vocke  v.  Peters,  58  111.  App. 
338,  it  was  held  that  an  agreement  by  an  attorney  to  pay  a  commission 
for  business  brought  to  him  is  not  contrary  to  public  policy;  and  a 
similar  doctrine  is  stated  in  Candler  v.  Candler,  Cro.  Jac.  225,  6 
Madd.  141. 

IV.  Soliciting  by  Advertising. 
It  cannot  be  said  that  advertising  for  business  by  an  attorney  has 
been  condemned  by  the  courts,  except  when  the  advertisements  were 
misleading.  Those  advertisements  which  have  been  held  to  be  of  this 
character  and  to  subject  their  authors  to  disbarment  are  used  by  that 
class  of  attorneys  who  specially  seek  to  procure  divorce  cases.  In 
People  v.  Goodrich,  79  111.  148,  an  attorney  was  disharrcd  for  ad- 
vertising as  follows:  "Divorces  legally  obtained  for  incompatibility, 
etc.  Residence  unnecessary.  Fee  after  decree.  Address  P.  O.  box 
1037.  Chicago,  111."  Said  the  court:  "Such  advertisements  should 
stigmatize  their  authors  with  enduring  shame  and  contumely.  These 
advertisements  are  not  only  a  libel  upon  the  courts  of  justice  of  this 
state,  but  are  false  in  themselves,  and  put  forth  to  the  public  by 
one  who  would  not  put  his  name  to  them.  No  high  minded,  h<)noral)le 
member  of  our  noble  profession,  in  this  or  any  other  state,  so  de- 
means himself,  nor  docs  any  member  of  it,  joahius  of  his  own  honor, 
and  duly  appreciating  his  relations  to  the  profession  and  to  tlu-  cN.urts, 
80  conduct."  A  similar  doctrine  is  found  in  People  v.  M(<',ihe.  18 
Colo.  186,  36  Am.  St.  Rep.  270,  .T2  Pac.  280,  19  L.  K.  A.  1^31,  and  People 
V.  Taylor,  32  Colo.  250,  75  Pac  iM4. 
Am.  St.  Rep.,  Vol.  119—01} 
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Administrators  and  Executors,  appeals  by  and  the  right  to  prosecute, 

755,  756,  761. 
Appeal,  absence  from  the  state  does  not  waive  the  right  to  prosecute, 

750. 
administrators,  right  of  to  prosecute,  754,  755,  761. 
assignees  in  insolvency,  right  of  to  prosecute,  756. 
attorneys  at  law,  right  of  to  prosecut-e,  758. 

claimants  not  originally  parties  to  the  action,  when  may  pros- 
ecute, 751. 
contempt  of  court,  party  guilty  of  cannot  be  deprived  of  right 

to  prosecute,  751. 
corporations,  right  of  to  prosecute,  752. 
creditors,  right  of  to  prosecute,  754,  760. 
estoppel  of  party  to  prosecute,  750. 
executors,  right  of  to  prosecute,  755,  756,  761. 
garnishees,  right  of  to  prosecute,  751,  760. 

garnishment  proceedings,  nominal  plaintiff  in  has  a  right  of,  745. 
guardians,  right  of  to  prosecute,  756. 
heirs  at  law,  right  of  to  prosecute,  756,  761. 
in  probate  proceedings,  right  of,  761. 
interest  in  the   subject  matter  of  the  litigation  is   essential   to 

right  of,  741. 
interest  in  the  subject  matter  of  the  litigation,  special,  which  will 

support  right  of,  742. 
interest  in  the  subject  matter,  termination  of  before  judgment 

deprives  party  of  the  right  of,  745,  746. 
interest  which  wiU  support  right  of,  742,  743. 
interveners,  right  of  to  prosecute,  751, 
next  friend,  right  of  to  prosecute,  756. 
nature  of  the  interest  which  will  support  the  right  of,  743. 
nominal  party,  when  not  entitled  to  prosecute,  742,  743,  745. 
ofliccrs  of  boards  of  health,  right  of  to  prostcuto,  758. 
party  aggrieved,  illustrations  of,  747,  748. 
party  aggrieved,  who  is,  747. 
party  causing  the  error  complained  of  has  no  right  to  prosecute, 

750. 
parties,  who  deemed  to  be  for  the  purpose  of  prosecuting,  769. 
pecuniary  interest  is  necessary  to  suiijiort  right  of,  743. 
prejudice  is  necessary  to  sustaia  right  of,  747. 
prevailing  party,  when  not  entitled   to   prosecute,  748,  74§, 
purchasers  at  judicial  sales,  right  of  to  pruuecute,  760. 
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Appeal,  receivers,  right  of  to  prosecute,  757. 

right  of,  how  must  be  made  to  appear,  761. 

right  of  is  restricted  to  the  parties,  759. 

Btatutes  extending  the  right  of  to  persons  not  parties,  760. 

sureties,  right  of  to  prosecute,  752. 

termination  of  interest  prevents  the  exercise  of  the  right  of,  744. 

termination  of  interest  which  will  deprive  party  of  right  of, 
745,  746. 

third  persons  have  not  the  right  of,  759. 

trustees,  right  of  to  prosecute,  757. 

unnecessary  party,  whether  may  prosecute,  745. 

waiver  of  by  payment  of  judgment,  750. 

writs  of  assistance,  right  to  appeal  from  orders  granting  or  deny- 
ing, 760. 
Assignees  in  Insolvency,  appeals  by,  and  the  right  to  prosecute,  756. 
Attorneys  at  Law,  agreements  of  to  share  fees  with  persons  not  at- 
torneys, 1040. 

appeals  by,  and  the  right  to  prosecute,  758. 

champerty,  law  of,  whether  exists  in  the  United  States,  1035. 

soliciting  of  business  by  means  of  advertising,  1041. 

soliciting  of  business  by  third  persons,  1040. 

soliciting  of  business  by,  whether  avoids  contracts,  1036,  1039. 

soliciting  of  business  by,  of  persons  dazed  by  affliction,  1039. 

Boundaries,  adverse  possession  as  a  defense  in  suits  to  settle,  73. 

commissioners  in  suits  to  settle,  74. 

complaints  in  suits  to  settle,  what  must  aver,  73. 

confused,  equity,  jurisdiction  of  to  settle,  66. 

confused,  history  of  the  jurisdiction  of  courts  to  settle,  66. 

consent  of  the  parties,  whether  may  give  jurisdiction  to  settle,  67. 

county,  whether  may  maintain  suit  to  settle,  72. 

equitable  grounds  which  must  exist  for  assuming  jurisdiction  to 
settle,  67. 

failure  of  duty  on  the  part  of  the  person  required  to  maintain,  63, 
69. 

grounds  for  assuming  jurisdiction  to  settle,  68. 

incidental  jurisdiction  of  equity  to  settle,  70, 

judgment  in  suits  to  settle,  74. 

jurisdiction  of  equity  to  settle  as  an  incident  to  giving  other  re- 
lief, 70. 

jurisdiction  to  settle,  want  of,  when  may  be  suggested,  67,  68. 

must  have  once  been  certain  or  suit  cannot  be  maintained  to  set- 
tle, 70. 

of  public  road,  county,  whether  may  maintain  suit  to  settle,  72. 

parties,  new,  bringing  in,  in  suits  to  settle,  72, 

parties  to  suit  to  settle,  71,  72. 

pleadings  in  suit  to  settle,  72,  73, 
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Botmdaries,  possession  by  plaintiff  as  a  defense  to  suits  to  settle,  69. 

proceedings  in  suits  to  settle,  73,  74. 

remedy  at  law,  inadequacy  of,  whether  authorizes  equity  to  M- 
sume  jurisdiction  over,  67. 

remedy  at  law  prevents  equity  from  assuming  jurisdiction  to  set- 
tle, 67,  71. 

removal  or  obliteration  of  as  ground  for  assuming  jurisdiction  to 
settle,  68. 

statutes  relating  to  suits  to  settle,  74-77. 

suits  respecting  not  maintainable  merely  to  settle  title,  69. 

title,  to  what  extent  may  be  drawn  in  issue  in  suits  to  settle,  69. 

uncertainty  in  is  not  alone  sufficient  to  give  jurisdiction  to  equity 
to  settle,  66,  67. 

Child  en  Ventre  Sa  Mere,  action  by  for  injuries  suffered  before  birth, 

953. 
action  by  for  the  death  of  its  parent,  952. 
conveyance,  whether  may  acquire  property  by,  951,  952. 
definition  of,  947. 

descent,  acquisition  of  title  to  property  by,  949. 
estate  by  the  curtesy,  when  created  by  the  existence  of,  949. 
gifts  to,  951. 

illegitimate  does  not  take  by  descent,  950. 

illegitimate,  whether  and  when  acquires  property  by  will,  950,  951. 
judgments,  whether  and  when  bound  by,  953-956. 
judicial  proceedings,  how  and  when  affected  by,  953. 
suits  may  be  maintained  by,  948,  952. 

third  persons,  whether  and  when  to  be  benefited  by  the  applica- 
tion of  the  rule  that  the  child  is  to  be  deemed  in  being,  948, 

949. 
will,  acquisition  of  title  to  property  by,  950. 
will  not  be  considered  as  in  being  for  the  purpose  of  benefiting 

third  persons,  948. 
will  not  be  considered  as  in  being  for  the  purpose  of  prejudicing 

its  rights,  948. 
marriage  articles,  operation  of  in  favor  of,  951. 
must  be  regarded  as  living  from  the  date  of  its  conception,  948. 
must  be  subsequently  born  alive  to  take  by  inhoritanco,  947. 
partition,  whether  and  when  bound  by  judgments  and  decrees  in, 

955,  956. 
pretermitted  heir  may  take  as,  950. 
property  rights  which  may  vest  in,  948. 

provision  to  be  made  in  favor  of,  in  suits  for  partition,  955,  950. 
purposes  for  which  deemed  in  being,  948. 
rents  and  profits  accruing  after  conception  and  before  birth  of, 

right  to,  949. 
rights  created  by  statute,  whotlior  takes  the  benefit  of,  952. 
representation  of  by  persona  in  being,  1).j3,  954. 
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Creditors,  appeal  by  from  judgments  against  t&eir  debtors,  754,  760. 

Deeds,  forged,  what  amounts  to  uttering  of,  319. 

Definition  of  desertion  as  a  cause  for  divorce,  618. 

Divorce,  desertion,  absence  justified  by  the  conduct  of  the  other  spouse, 

619. 
desertion,  advances  and  concessions  to  terminate,  624,  625. 
desertion,  both  spouses  cannot  at  the  same  time  be  guilty  of,  626. 
desertion,  by  conduct  requiring  the  other  spouse  to  absent  herself, 

627. 
desertion,  consent  to,  what  amounts  to,  631. 
desertion,  caused  by  the  other  spouse,  621. 
desertion,  cruel  conduct  causing,  626. 
desertion,  definitions  of,  618. 
desertion,  domicile,  refusal  to  follow  husband  to  may  amount  to, 

636. 
desertion,  duration  and  continuity  of  separation  essential  to,  622. 
desertion,  essentials  of,  618. 
desertion,  evidence  oi,  \.iiiit  suiiiicient,  619. 
desertion,  failure  to  support  does  not  amount  to,  634,  635. 
desertion,  failure  to  support  does  not  constitute,  618. 
desertion,  failure  to  support  does  not  justify,  635. 
desertion,  for  sufficient  cause,  626,  627. 
desertion,  imprisonment  or  involuntary  absence  does  not  amount 

to,  638. 
desertion,  inability  to  support  does  not  amount  to  nor  justify,  635. 
desertion,  innocent  spouse,  duty  of  to  seek  to  avoid,  623,  624. 
desertion,  intent  essential  to,  618. 
desertion,  intent  not  to  return  is  essential  to,  618. 
desertion,  intent,  when  should  be  presumed,  620. 
desertion  is  not  inferable  from  the  mere  fact  that  the  spouses  do 

not  live  together,  621. 
desertion,  living  apart  under  articles  of  separation  is  not,  621, 
desertion,  malicious,  intentional  is,  626. 
desertion,  misconduct  which  amounts  to,  628-630. 
desertion,  misconduct  which  justifies  separation,  627,  628. 
desertion  must  be  against  the  will  of  the  complaining  party,  621. 
desertion  must  be  willful,  619,  620,  626. 
desertion  must  be  without  sufficient  reason,  626. 
desertion,  offer  to  return  after,  625. 

desertion,  offer  to  terminate,  what  does  not  amount  to,  624. 
desertion,  permanent  change  of  domicile  without  the  consent  of 

the  other  spouse,  630. 
desertion,  reconciliation,  duty  to  seek,  623. 
desertion,  refusal  of  wife  to  live  in  husband's  home,  631,  632. 
desertion,  refusal  to  discontinue  though  originally  for  a  sufficient 

cause,  625. 
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Divorce,  desertion,  refusal  to  receive  spouse  guilty  of,  624,  625. 

desertion,  separation,  articles  of  do  not  necessarily  disprove,  624. 
desertion,  separation  by  consent  is  not,  620. 
desertion,  separation  due  to  poverty  does  not  constitute,  619. 
desertion,  separation  during  the  pendency  of  divorce  proceedings 

does  not  constitute,  637,  638. 
desertion,  separation  satisfactory  to  the  other  spouse  does  not 

amount  to,  631. 
desertion,  separation,  two  periods  of  cannot  be  united  to  constitute, 

622. 
desertion,  sexual  intercourse,  refusal  of,  whether  may  amount  to, 

632-634. 
desertion,  support,  furnishing  of  does  not  prevent,  634,  635. 
desertion,  time  when  deemed  to  have  commenced,  621. 
desertion,  voluntary  separation,  when  changed  into,  621. 

Estates  of  Decedents,  conflict  in  proceeding  to  partition,  587. 
interests  in,  whether  subject  to  partition,  586. 
settlement  of,  American  statutes  providing  methods  of,  587. 
title  in,  method  of  establishing  at  the  common  law,  586. 
See  Partition. 

Forgery,  attempt  to  utter,  what  amounts  to,  318. 
intent  to  utter  is  essential  to,  318. 
letters,  uttering  of  forged,  what  amounts  to,  317. 
of  a  will,  what  amounts  to  uttering,  317. 
pleading  of  forged  instruments  is  uttering  of,  320. 
recording  of  forged  instruments  is  uttering  of,  319. 
uttering  must  be  with  knowledge  of  falseness,  318. 
uttering  of  forged  check,  what  amounts  to,  319. 
uttering  of  forged  deeds  by  placing  them  of  record,  319. 
uttering  of  forged  instrument  by  indorsing,  319. 
uttering  of  forged  instrument  by  offering  it  for  sale,  318. 
uttering  of  forged  instrument  by  presenting  it  for  payment,  319. 
uttering  of  forged  instrument  by  transferring  it  as  security,  318, 

319. 
uttering  of  forged  instrument  by  setting  it  up  in  pleadings,  320. 
uttering  of  forged  instrument  does  not  require  the  receiving  of  it 

by  a  third  person,  317. 
uttering  of  forged  instrument,  illustrations  of,  317. 
uttering  of  forged  instrument,  what  is,  317. 
uttering  of  forged  instrument,  whether  complete  before  the  paper 

comes  to  the  hands  of  a  third  person,  317. 
uttering  of  forged  instrument,  with  the  belief  that  the  apparent 

maker  will  honor,  317,  318. 
wills,  uttering  of  forged,  what  amounts  to,  317. 
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Gambling  Contracts,  assignee  of  with  notice  cannot  recover  upon,  175. 

bills  of  sale  given  to  secure,  179. 

collaterals  securities  for,  179. 

conveyance  of  land  made  in  discharge  of,  180. 

defense  to,  179. 

defense  to  in  equity,  180. 

English  statutes  making  invalid,  173,  174. 

judgments  based  upon,  whether  enforceable,  180. 

money  loaned  to  discharge,  whether  recoverable,  179. 

negotiable,  bona  fide  holders  of  may  recover  upon,  176-178. 

negotiable,  presumption  as  to  good  faith  of  holders  of,  178. 

renewals  or  compromises  of,  ISO. 

securities  given  to  persons  who  advance  money  to  discharge,  179. 

securities  taken  for  the  enforcement  of,  178. 

statutes  making  illegal  both  in  England  and  in  the  United  States, 
173,  174. 

validity  of  in  the  United  States,  173. 

were  valid  at  the  common  law,  172. 
Guardians,  appeals  by,  and  the  right  to  prosecute,  756. 

Husband  and  Wife.     See  Divorce. 

Judgments,  based  on  gambling  contracts,  180. 

Landlord  and  Tenant,  lien  of  landlord,  advances  made  by  third  persons, 

when  secured  by,  130. 
lien  of  landlord,  advances  secured  by,  what  are,  130,  131. 
lien  of  landlord,  after-acquired  property,  whether  subject  to,  124, 

125. 
lien  of  landlord,  agreements,  when  create,  123. 
lien  of  landlord,  choses  in  action,  whether  subject  to,  129. 
lien  of  landlord,  constitutionality  of  statutes  creating,  126. 
lien  of  landlord  created  by  agreement  amounts  to  a  chattel  mort* 

gage,  123. 
lien  of  landlord,  creation  of  by  agreement,  123. 
lien  of  landlord,  crops  which  are  subject  to,  128,  130.' 
lien  of  landlord  for  advances  and  supplies,  130. 
lien  of  landlord  for  moneys  paid  as  surety  or  guarantor  of  hiS 

tenant,  130. 
lien  of  landlord  for  rents  to  become  due,  129,  130. 
lien  of  landlord,  how  may  be  created,  123. 
lien  of  landlord,  indebtedness  which  is  secured  by,  129. 
lien  of  landlord,  nature  of,  123. 

lien  of  landlord^  none  existed  at  the  common  law,  122. 
lien  of  landlord,  property  of  third  persons  is  not  subject  to,  12^ 

128. 
lien  of  landlord,  property  subject  to,  124. 
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Landlord  and  Tenant,  lien  of  landlord,  property  subject  to,  construc- 
tion of  descriptions  of,  124, 

lien  of  landlord,  property  exempt  from  execution  when  subject  to, 
125,  128. 

lien  of  landlord,  recording  of  lease  is  not  essential  to,  127. 

lien  of  landlord,  relation  of  landlord  and  tenant  is  essential  to,  126. 

lien  of  landlord,  secret,  protecting  innocent  purchasers  against, 
123. 

lien  of  landlord,  subtenants,  when  bound  by  agreements  creating, 
124. 

lien  of  landlord,  statutes  creating,  126. 

lien  of  landlord,  third  persons,  property  of,  when  subject  to,  124, 
128. 

lien  of  landlord,  time  when  attaches,  126. 

lien  of  landlord,  what  debts  protected  by,  129. 
Lien.     See  Landlord  and  Tenant. 

Master  and  Servant,  contributory  negligence  in  continuing  in  service 
after  promise  to  repair  dangerous  machinery,  442. 

dangerous  machinery,  care  to  be  exercised  by  employ6  after  prom- 
ise to  repair,  438. 

dangerous  machinery,  care  to  be  exercised  by  servant  notwith- 
standing a  promise  to  repair,  438. 

dangerous  machinery,  notice  of  defects  in,  when  imputed  to  the 
master,  437. 

dangerous  machinery,  notice  to  master  of,  what  and  when  suffi- 
cient, 436. 

dangerous  machinery,  promise  to  repair,  risk  arising  when  em- 
ploy6  continues  in  service  after,  439,  440. 

dang6rou8  machinery,  promise  to  repair  the  danger  being  im- 
minent, 441. 

dangerous  machinery,  promise  to  repair,  when  sufficient,  438. 

dangerous  machinery,  reliance  of  servant  on  promise  to  repair,  440, 
441. 

notice  of  dangerous  machinery,  to  whom  must  be  given,  437. 

notice  to  master  of  dangerous  machinery,  when  sufficient,  437. 

promise  to  repair,  continuance  in  service  after,  444. 

promise  to  repair  dangerous  machinery,  when  does  not  relievo  the 
owner  from  liability,  436,  437. 

promise  to  repair,  must  be  given  as  an  inducement  to  servant  to 
continue  work,  439. 

promise  to  repair,  reasonable  time  for  fulfillment  of,  when  will  re- 
lieve railway  from  liability,  440,  441. 

promise  to  repair,  servant  must  have  relied  upon,  439. 

risks  of  dangerous  machinery,  promise  to  repair  where  the  in- 
creased danger  is  not  to  be  appreUended,  436. 
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Master  and  Servant,  risks  of  dangerous  machinery,  when  assumed  by 
a  servant,  434. 
risks  of  dangerous  machinery,  which  the  master  has  promised  to  re- 
pair, 434. 
Negotiable  Instruments,  based  on  gambling  considerations,  presumption 
of  bona  fides  of  holders  of,  178. 
based  on  gambling  considerations,  securities  taken,  whether  may 

be  enforced,  178. 
gambling  considerations,  whether  affects  in  the  hands  of  bona  fide 
holders,  176, 177. 

Partition,  child  en  ventre  sa  mere,  whether  and  when  bound  by,  953, 

956. 
Partition  of  the  Property  of  Decedents,  before  the  settlement  of  their 
estates,  587,  588. 

conflict  of  jurisdiction  between  courts  of  probate  and  other 
courts,  587. 

debts,  existence  of  does  not  prevent,  589. 

debts,  existence  of  will  not  be  presumed  for  the  purpose  of  pre- 
venting, 591. 

delay  of  to  give  time  to  settle  estates,  591,  593. 

discretion  of  the  court  to  prevent  injustice  in  the  enforcement  of 
the  right  of,  592. 

proceeds  of  sales  in,  when  may  be  kept  within  the  jurisdiction  of 
the  court,  592. 

statutes  requiring  the  estate  to  be  settled,  590,  591. 

suspending  the  right  of  until  the  debts  of  the  decedent  are  paid, 
593. 

while  wills  remain  subject  to  contest,  590. 

where  it  consists  of  an  undivided  interest,  593. 
Presumption  that  voluntary  conveyance  is  fraudulent  as  against  credi- 
tors, 553. 

Receivers,  appeals  by,  and  the  right  to  prosecute,  756. 

Sureties,  appeal  by  from  judgments  against  their  principals,  752-754. 

Trustees,  appeals  by,  and  the  right  to  prosecute,  757. 

Voluntary  Conveyances,  are  not  conclusively  presumed  to  be  fraudu- 
lent as  against  creditors,  553. 

burden  of  proof  respecting,  553. 

eases  holding  to  be  conclusively  presumed  to  be  fraudulent  as 
against  creditors,  553. 

subsequent  creditors,  how  affected  by,  554. 

Wills,  forged,  what  amounts  to  the  uttering  of,  317. 
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ACKNO  WLED  GMENTS. 
C0NVEYANC5E — ^Acknowledgment,  Certificate  of  cannot  te 
Amended  by  Oflacer  After  the  Expiration  of  His  Term. — If  a  justice 
of  the  peace  taking  the  acknowledgment  of  a  married  woman  to  her 
conveyance  attaches  a  certificate  thereto  which  is  insufficient,  he  can- 
not, after  the  expiration  of  his  official  term,  make  out  and  attach 
a  new  certificate,  and  if  he  does  so,  it  does  not  entitle  the  instru- 
ment to  registration.     (N.  C.)     Cook  v.  Pittman,  985. 

ACTIONS. 

1.  ACTIONS — Splitting  Cause  of.— If  an  officer  has  disposed  of  a 
portion  of  personal  property  alleged  to  have  been  wrongfully  seized 
by  him  under  a  writ  of  attachment,  the  owner  may  maintain  an  ac- 
tion in  trover  and  conversion  for  the  goods  thus  disposed  of,  and  an 
action  in  replevin  for  the  remainder.  (Mont.)  Gehlert  v.  Quinn, 
864. 

2.  JUDGMENT,  Merger  by— Splitting  of  Causes  of  Action,  What 
is  not. — The  giving  of  a  promissory  note  for  a  part  of  a  sura  due  for 
materials  sold  and  delivered,  and  the  subsequent  taking  of  judg- 
ment for  the  amount  of  such  note,  do  not,  where  there  is  evidence 
that  the  note  was  taken  in  payment  of  the  account,  preclude  the 
plaintiff  from  afterward  maintaining  an  action  for  the  balance  due. 
The  cause  of  action  accruing  at  the  maturity  of  the  note  is  not  the 
same  as  that  resting  on  the  balance  of  the  account,  and  recovery 
therefor  may  be  had  without  splitting  the  cause  of  action.  (Ala.) 
Ebersole  v.  Daniel,  52. 

Note. 

Administrators  and  Executors,  appeals  by  and  the  right  to  prosecute, 

755,  756,  761. 

ADVERSE   POSSESSION. 

1.  LIMITATIONS  OF  ACTIONS  to  Recover  Property  Purchased 
at  Tax  Sales. — Under  the  statutes  of  Colorado  no  action  can  be 
maintained  for  the  recovery  of  land  which  has  been  sold  for  taxes, 
unless  brought  within  five  years  after  the  execution  and  driivrry 
of  the  tax  deed  as  against  one  who  has  been  in  possrssion  during 
the  full  period  of  five  years  from  the  recording  of  such  deed.  (Colo.) 
Wood  V.  McCombe,  269. 

2.  ADVERSE  Constructive  Possession. — \  person  who  takes  actual 
possession  of  one  of  two  adjoining  tracts  of  land  under  a  deed  con- 
veying both  does  not  acquire  constructive  j)ossc88ion  of  the  other, 
if  the  actual  title  to  the  two  is  in  difToront  persons.  (Ark.)  St. 
Louis  etc.  Ry.  Co.  v.  Moore,   142. 

3.  ADVERSE  POSSESSION  of  Mineral  Rights.— If  an  owner  of 
land  conveys  an  undivided  one-half  interest  in  a  coal  mine,  this 
operates  as  a  severance,  by  grant,  of  the  coal  from  the  land  over* 

(1051) 
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lying  it,  and,  thereafter,  the  mere  possession  of  the  surface  does  not 
carry  with  it,  or  extend  such  possession  to,  the  coal,  and  the 
grantee,  as  holder  of  the  paper  title  to  the  coal  sued  for,  is  entitled 
to  recover  it,  unless  the  defendant  and  those  under  whom  he  claims 
title  have  been  in  the  actual,  open,  notorious,  exclusive,  adverse 
and  hostile  possession  of  the  coal  mine  as  such,  independent  of  the 
possession  of  the  surface  for  more  than  ten  years  before  the  institu- 
tion of  the  suit.     (Mo.)     Gordon  v.  Park,   802. 

4.  ADVEBSE  POSSESSION  of  Mineral  Rights. — Coal  in  place  is 
land  when  severed  by  grant  from  the  surface,  and  an  action  in  eject- 
n.ent  therefor  is  barred  in  ten  years  only  when  the  possession  has 
been  actual,  adverse,  open,  hostile,  exclusive  and  continuous.  (Mo.) 
Gordon  v.  Park,  802. 

5.  ADVERSE  POSSESSION  of  Mineral  Rights. — ^It  is  not  neces- 
sary that  the  surface  owner's  adverse  possession  of  a  coal  mine, 
severed  by  grant  from  the  surface,  be  a  bar  to  the  owner's  legal 
title,  that  work  in  the  mine  should  have  been  done  every  day  or 
within  the  view  of  the  public  for  the  requisite  period  of  the 
statute  of  limitations;  but  it  is  necessary  that  such  surface  owner 
should  have  continued  to  exercise  acts  of  possession  and  ownership 
over  it,  as  by  keeping  off  trespassers,  giving  permission  to  persons 
to  take  coal  therefrom,  paying  taxes  thereon,  mining  the  coal  when 
practicable  or  advantageous,  or  leasing  the  mine  to  others,  from  all 
of  which  the  owner  of  the  legal  title  must  have  known  or  inferred 
that  the  surface  owner  was  claiming  the  coal  as  his  own.  (Mo.) 
Gordon  v.  Park,  802. 

See  Waters  and  Watercourses,  1. 

AOE. 

See  Evidence,  11,  12. 

AGENCY. 

See  Principal   and   Agent. 

ANIMALS. 

1.  DOGS — ^Liability  for  Malicious  Killing. — The  owner  of  a  dog 
may  maintain  an  action  against  a  railway  company  whose  employe 
in  operating  a  street-car  wantonly  and  maliciously  runs  down  and 
kills   the   animal.     (Ga.)     Columbus   R.   R.   Co.   v.  Woolfolk,  404, 

2.  DOGS — Evidence  of  Value. — In  an  Action  to  recover  for  wrong- 
fully killing  a  dog,  the  value  of  the  animal  may  be  proved  by  evi- 
dence of  his  breed,  qualities,  and  market  value.  (Ga.)  Columbus 
R.  R.   Co.  V.  Woolfolk,  404. 

See  Constitutional  Law,  1. 

APPEAL  AND  ERROR. 
In   General. 

1.  APPEAL. — ^The  Cause  must  be  Heard  upon  Appeal  upon  the 
same  theory  upon  which  it  was  tried  in  the  lower  court.  (Mo.) 
Gordon  v.  Park,  802. 

2.  APPEAL  AND  ERROR— Decree  Canceling  Power  of  Attorney, 
When  not  Error. — A  decree  that  a  certain  power  of  attorney  authoriz- 
ing an  action  to  be  brought  for  the  lands  in  controversy  be  set  aside,  and 
held  of  no  effect,  will  not  be  reversed  on  the  ground  that  such  power 
embraces  lands  other  than  those  in  controversy.  (Mo.)  Priddy  v. 
Boice,   762. 
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3.  APPEAL.— striking  Out  of  Pleadings  after  the  testimony  is 
-closed  is  within  the  discretion  of  the  trial  court,  and  if  without 
prejudice,  its  action  wiU  not  be  disturbed  on  appeal.  (Iowa)  Hall 
^.  Kary,  639. 

4.  APPEAL. — When  the  Court  of  Appeals  Certifies  to  the  supreme 
court  a  constitutional  question,  a  decision  of  which  it  finds  necessary 
to  a  proper  determination  of  the  case,  the  supreme  court  will  not 
undertake  to  determine  whether  the  court  of  appeals  has  properly 
decided  that  a  determination  of  such  question  is  necessary.  (Ga.) 
Harvey  v.   Thompson,  373. 

5.  APPEAL  AND  ERROR — Jurisdiction— Disposition  of  Cause. — 
The  supreme  court  has  power  to  interpret  the  legal  efifect  of  a  stipu- 
lation on  file,  and  to  declare  as  fully  paid  a  judgment  brought  up 
Tiy  writ  of  error,  and  which  has  been  released  as  to  a  portion  of  the 
joint  judgment  debtors  by  such  stipulation.  (Colo.)  Ducey  v.  Pat- 
terson, 284. 

6.  APPEAL — ^Waiver  of  Objections. — A  motion  to  dismiss  a  peti- 
tion in  error  on  account  of  an  omission  to  file  a  motion  for  a  new 
trial  in  the  trial  court  is  a  waiver  of  any  objection  to  the  sufficiency 
of  the   summons  in  error.     (Neb.)     State   v.   Shrader,  913. 

7.  APPEAL. — Omission  to  File  Motion  for  New  Trial  in  the  lower 
court  is  not  fatal  to  appellate  jurisdiction.  (Neb.)  State  v.  Shrader, 
913. 

8.  APPEAL — Disposition  of  Equity  Cases. — Under  a  statute  au- 
thorizing and  requiring  the  supreme  court  in  equity  cases  to  review 
all  questions  of  fact  arising  upon  the  evidence  and  determine  them, 
as  well  as  all  questions  of  law,  the  court  may,  in  a  case  wherein  the 
title  to  a  water  right  is  sought  to  be  quieted  and  defendant  enjoined 
from  further  interference  therewith,  pass  without  examination  the 
alleged  errors,  and  dispose  of  the  appeal  upon  its  merits  under  an 
examination  of  the  evidence  alone.     (Mont.)     Pew  v.  Johnson,  852. 

Exceptions    and   Assignments    of    Error. 

9.  APPEAL  AND  ERROR. — An  assignment  that  the  court  erred 
in  its  decree  overruling  the  demurrer  of  the  respondents  and  a  mo- 
tion to  strike  out  parts  of  the  complaint  is  too  general.  (Ala.)  Rey- 
nolds V.  Lawrence,  78. 

10.  APPEAL — Several  Exceptions  to  Overruling  of  Demurrer. — 
Where  defendants  "each  separately  and  severally  demurs"  to  the 
complaint,  an  entry  that  the  court  "overrules  the  separate  flemurrer 
by  each  of  the  defendants  to  the  complaint,  to  which  ruling  the  de- 
fendants except,"  shows  a  several  and  not  a  joint  exception  lay  them. 
(Ind.)     Whitesell  v.  Strickler,  524. 

11.  APPEAL. — A  Joint  Assignment  of  Error  must,  to  be  sufTicient, 
be  founded  upon  a  ruling  against  all,  and  erroneous  as  to  all;  likewise 
a  separate  assignment,  founded  upon  a  joint  ruling  against  one  or 
more  appellants,  presents  no  question  to  the  appellate  court.  (Ind.) 
Whitesell   v.  Strickler,  524. 

12.  APPEAL. — ^A  Strict  Construction  of  the  Rules  of  procedure  is 
usually  indulged  in  identifying  the  question  appealed,  but  where 
several  parties  for  convenience  unite  in  one  pai>er,  the  exce|itii)ns  to 
the  ruling  of  the  court  thereon  should  ho  construed  liberally  with  a 
view  of  according  an  appropriate  exception  to  each  exceptor.  (Ind.) 
Whitesell  v.  Strickler,  524. 

13.  APPEAL. — Error  in  Rulings  on  Admis^'on  of  Evidence,  not 
pointed  out  by  counsel  will  not  be  reviewed  ou  appeal.  (Iowa) 
Hall  V.  Kary,  639. 
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14.  APPEAL  AND  EBBOS— Matters  not  Called  to  the  Attention 
of  the  Lower  Court. — The  respondents  are  not  entitled  to  the  reversal 
of  a  cause  or  the  restatement  of  an  account  in  an  appellate  court 
where  they  have  not  appealed,  and  the  attention  of  the  trial  court 
was  in  no  manner  directed  to  what  is  claimed  in  the  appellate  court 
to  constitute  error  in  the  settlement  of  an  account.  (Mo.)  In  re 
Switzer,  731. 

Transcript   and   Abstract. 

15.  APPEAL — Filing  of  Transcript — Trial  De  Novo. — To  author- 
ize the  appellate  court  to  consider  a  case  de  novo,  the  statute,  as  it 
stood  when  this  appeal  was  taken,  required  the  certified  transcript 
of  the  evidence  to  be  made  and  filed  within  six  months  from  the  date 
of  the  judgment  appealed  from.     (Iowa)     Smith  v.  Smith,  581. 

16.  APPEAL — Preparation  of  Transcript. — If  a  Party  Postpones 
or  neglects  to  take  his  appeal  and  to  order  his  transcript  until  so 
near  the  expiration  of  the  period  allowed  by  law  that  it  is  physically 
impossible  to  complete  the  record  in  time,  he  does  so  at  his  peril, 
and  the  trial  court  may  rightfully  decline  to  enter  an  order  which 
it  knows  the  reporter,  in  the  exercise  of  reasonable  diligence,  cannot 
comply  with.     (Iowa)     Smith  v.  Smith,  581. 

17.  APPEAL  AND  EBBOB. — Where  the  Abstract  on  Appeal  Fails 
to  Show  That  an  Objection  was  Made  to  Evidence  and  an  Exception 
Beserved  to  its  admission,  any  supposed  error  in  admitting  it  cannot  be 
considered  on  appeal.     (Mo.)     Priddy  v.  Boice,  762. 

18.  APPEAL  AND  EBBOB — Abstract  Failing  to  Show  the  Error 
Complained  of. — If  an  appeal  is  by  what  is  known  as  the  short  method, 
and  the  point  made  in  the  briefs  is  that  the  court  erred  in  excluding 
competent  evidence,  the  supposed  error  cannot  be  considered  where  it 
is  not  supported  by  the  abstract.     (Mo.)     Priddy  v.  Boice,  762. 

Parties  Aggrieved. 

19.  APPEAL  AND  EBBOB. — A  Person  not  a  Party  to  the  Becord 
may  be  Entitled  to  Appeal  where  the  statute  gives  the  right  of  ap- 
peal to  certain  enumerated  persons  "or  other  person  having  an  in- 
terest in  the  estate  under  administration."  (Mo.)  In  re  Switzer, 
731. 

20.  APPEAL  AND  EBEOB — Bight  of  a  Guardian  to  Appeal  from 
an  Order  Settling  His  Accounts. — Where  a  statute  declares  that  the 
right  of  appeal  in  cases  involving  the  administration  of  estates  shall 
extend  to  any  heir,  devisee,  or  creditor  or  other  person  having  au 
interest  in  the  estate  under  administration,  the  sureties  of  a  guardian 
may  appeal  from  an  order  settling  his  accounts  and  fixing  his  lia- 
bility to  his  ward.     (Mo.)     In  re  Switzer,  731. 

21.  JUDGMENTS,  Sureties  upon  Official  Bonds,  "When  Parties  to. 
The  sureties  on  the  oflicial  bond  of  a  guardian  are  to  be  deemed  par- 
ties to  the  record  of  a  judgment  against  their  principal,  and  may 
hence  appeal  therefrom.     (Mo.)     In  re   Switzer,   731. 

Questions   Reviewable. 

22.  APPEAL  AND  EBBOB — Beview  of  Interlocutory  Decree. — 

Under  the  code  of  Alabama  an  appeal  lies  to  the  supreme  court  from 
a  decree  overruling  a  plea  to  a  bill,  or,  what  is  the  same  thing,  hold- 
ing it  to  be  insufficient.  In  this  way  a  judgment  of  the  higher  court 
may  be  obtained  in  advance  of  the  taking  of  evidence  or  a  hearing 
upon  the  merits.     (Ala.)     Town  of  New  Decatur  v.  Scharfenberg,  82. 

23.  APPEAL  AND  EBBOB.— A  motion  to  strike  out  parts  of  tlie 
complaint  is  addressed  to  the  sound  discretion  of  the  court,  and  the 
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refusal  to  grant  it  is  not  reversible.     (Ala.)     Eeynolds  v.  Lawrence, 
78. 

24.  APPEAL — Motion  for  Nonsuit — Revie-w. — The  action  of  the 
trial  court  upon  a  motion  for  a  nonsuit  is  not  reviewable  on  appeal. 
(Penne.)     Queen  Anne's  E.  R.  Co.  v.  Eeed,  301. 

25.  APPEAL  AND  EBBOB — Construction  of  Statutes  Giving  a 
Bight  of  Appeal. — "Where  it  is  apparent  that  persons  seeking  a  right 
of  appeal  have  a  substantial  interest  in  the  subject  matter  of  a  con- 
troversy, the  court  should  not  hesitate  to  hold  that  they  have  a  right 
of  appeal,  if,  by  a  fair  and  reasonable  interpretation  of  the  statute, 
they  can  be  brought  within  its  provisions.     (Mo.)     In  re  Switzer,  731. 

26.  APPEAL — Matters  not  Beviewable, — If  the  moving  papers 
upon  which  an  application  to  vacate  a  default  were  made  in  the  lower 
court  are  not  embraced  in  the  bill  of  exceptions,  the  appellate  court 
cannot  review  the  ruling  made  thereon.  (Mont.)  Eose  v.  Northern 
Pac.  Ey.  Co.,  836. 

27.  APPEAL — Objectional  Bemark  of  Court. — ^If  the  record  fails 
to  show  that  counsel  objected  or  excepted  to  an  objectionable  remark 
of  the  trial  court,  an  assignment  of  error  thereon  cannot  be  reviewed 
on  appeal.     (Mont.)     Gehlert  v.  Quinn,  864. 

Note. 

Appeal,  absence  from  the  state  does  not  waive  the  right  to  prosecute, 

750. 
administrators,  right  of  to  prosecute,  754,  755,  761. 
assignees  in  insolvency,  right  of  to  prosecute,  756. 
attorneys  at  law,  right  of  to  prosecute,  758. 

claimants  not  originally  parties  to  the  action,  when  may  pros- 
ecute, 751. 
contempt  of  court,  party  guilty  of  cannot  be  deprived  of  right 

to  prosecute,  751. 
corporations,  right  of  to  prosecute,  752. 
creditors,  right  of  to  prosecute,  754,  760. 
estoppel  of  party  to  prosecute,  750. 
executors,  right  of  to  prosecute,  755,  756,  761. 
garnishees,  right  of  to  prosecute,  751,  7C0. 

garnishment  proceedings,  nominal  plaintiff  in  has  a  right  of,  745. 
guardians,  right  of  to  prosecute,  756. 
heirs  at  law,  right  of  to  prosecute,  756,  761. 
in  probate  proceedings,  right  of,  761. 
interest  in   the   subject  matter  of  the  litigation  is   essential  to 

right  of.  741. 
interest  in  the  subject  matter  of  the  litigation,  special,  which  will 

support  right  of,  742. 
interest  in  the  subject  matter,  termination  of  before  judgment 

deprive  party  of  the  right  of,  745,  746. 
interest  which  will  support  right  of,  742,  743. 
interveners,  right  of  to  prosecute,  751. 
next  friend,  right  of  to  prosecute,  756. 
nature  of  the  interest  which  will  support  the  right  of,  748. 
nominal  party,  when  not  entitled  to  prosecute,  712,  743,  745, 
officers  of  boards  of  health,  right  of  to  prosecute,  758. 
party  aggrieved,  illustrations  of,  747,  748. 
party  aggrieved,  who  is,  747. 
party  causing  the  error  complained  of  has  no  right  to  prosecute, 

750. 
parties,  who  deemed  to  be  for  the  purpose  of  prosecuting,  7o9. 
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Appeal,  pecuniary  interest  is  necessary  to  subject  right  of,  743. 

prejudice  is  necessary  to  sustain  right  of,  747. 

prevailing  party,  when  not  entitled  to  prosecute,  748,  749, 

purchasers  at  judicial  sales,  right  of  to  prosecute,  760. 

receivers,  right  of  to  prosecute,  757. 

right  of,  how  must  be  made  to  appear,  761. 

right  of  is  restricted  to  the  parties,  759. 

statutes  extending  the  right  of  to  persons  not  parties,  760. 

sureties,  right  of  to  prosecute,  752. 

termination  of  interest  prevents  the  exercise  of  the  right  of,  744. 

termination   of  interest   which   will    deprive   party   of   right   of, 
745,  746. 

third  persons  have  not  the  right  of,  759. 

trustees,  right  of  to  prosecute,  757. 

unnecessary  party,  whether  may  prosecute,  745. 

waiver  of  by  payment  of  judgment,  750. 

writs  of  assistance,  right  to  appeal  from  orders  granting  or  deny- 
ing, 760. 

ABBEST. 
AKEEST,  UNLAWFUL — Woman  Walking  Streets. — A  police 
officer  is  not  justified,  without  a  warrant,  in  arresting  a  woman  qui- 
etly walking  the  streets  of  a  city  at  any  hour  of  the  night  and  ap- 
parently engaged  in  no  criminal  conduct,  simply  because  she  has 
emerged  from  a  disreputable  place.     (Mich.)     Klein  v.  Pollard,  670. 

ASSIGNMENTS. 
CONTSAOTS — ^Assignment   of. — A    stipulation    of   nonassigna- 
bility in  a  contract  will  not  prevent  its  transfer,  subject,  however,  to 
all  defenses  which  would  have  been  available  in  the  hands  of  the  as- 
signor.    (Iowa)     Thomassen  v.  De  Goey,  605. 

Note. 

Assignees  In  Insolvency,  appeals  by,  and  the  right  to  prosecute,  756. 

ATTACHMENT. 

1.  ATTACHMENT — Se-veral  Writs  of  Attachment  may  Issue  Upon 
a  Single  Affidavit  or  Undertaking. — Hence  a  writ  is  not  invalid  be- 
cause the  affidavit  showing  proper  cause  for  an  attachment  had  been 
filed  two  days  before  the  writ  issued.  (Cal.)  Martinovich  v.  Mar- 
sicano,  254. 

2.  ATTACHMENT,  Issuing  Writs  of  at  Different  Times. — The  sev- 
eral writs  of  attachment  to  which  the  plaintiff  is  entitled  on  the 
filing  of  his  affidavit  and  undertaking  need  not  all  issue  at  the  same 
time.  Therefore,  though  a  writ  is  issued  on  a  proper  affidavit  and 
undertaking,  other  writs  may  subsequently  issue  based  thereon. 
(Cal.)     Martinovich  v.   Marsicano,  254. 

3.  ATTACHMENT,  Collateral  Attack  Upon  Because  Issued  Too 
Long  After  the  Filing  of  an  Affidavit  and  Undertaking. — If  an  attach- 
ment is  issued  some  days  after  the  filing  of  an  affidavit  therefor,  the 
only  remedy  of  the  defendant  is  by  motion  to  set  the  writ  aside.  He 
cannot  on  account  of  such  intermission  avoid  the  effect  of  a  judg- 
ment subsequently  entered  in  the  attachment,  nor  prevent  the  sale 
thereunder  from  relating  back  to  the  levy  of  that  writ.  (Cal.)  Mar- 
tinovich  v.   Marsicano,   254. 

4.  ESTATES  OF  DECEDENTS — Decree  of  Distribution;  Effect  of 
.  on  Attachments. — If  an  attachment  is  levied  on  the  interest  of  an 
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heir  in  real  property,  -who  subsequently  conveys  to  a  third  person, 
to  whom  the  property  is  distributed  by  the  final  decree  of  distribu- 
tion, this  does  not  affect  the  rights  acquired  by  the  levy  of  the 
writ  nor  constitute  any  defense  to  an  action  to  recover  the  property, 
bought  by  the  purchaser  at  an  execution  sale  whose  title  relates  back 
to  and  takes  effect  from  the  levy  of  the  attachment.  (Cal.)  Mar- 
tinovich  v.  Marsicano,  254. 

5.  SHERIFF,  Authority  of  Beyond  the  County— Attachment. — 
The  sheriff  of  one  county  has  no  authority  to  levy  an  attachment  and 
seize  property  thereunder  situate  in  another  county,  and  on  motion, 
the   levy   should   be   discharged.     (Ala.)     Jones   v.   Baxter,   54. 

6.  FORTHCOMING  BOND,  When  not  Enforceable.— If  the  levy 
of  an  attachment  is  void  because  made  by  the  sheriff  of  a  county 
other  than  that  in  which  he  finds  the  property,  the  execution  of  a 
forthcoming  bond  to  get  possession  of  the  property  taken  from  him 
under  the  void  levy  does  not  validate  it,  nor  prevent  him  from  ob- 
taining relief  by  making  a  motion  to  have  the  levy  discharged  as 
void.     (Ala.)     Jones  v.  Baxter,  54. 

7.  RAILROADS — Attachment  of  Car  from  Another  State — Con- 
tract Right  Superior  to. — If  a  railroad  company  in  one  state  receives 
a  car  from  a  company  in  another  state  under  a  contract  of  hiring, 
giving  the  former  company  the  right  to  carry  the  car  to  its  destina- 
tion within  the  state,  unload  it,  and  then  reload  it,  and  return  it  in 
the  same  general  direction  to  the  owner  beyond  the  limits  of  the 
state,  the  right  of  the  hiring  company  to  the  use  of  the  car  is  superior 
to  the  right  of  an  attaching  creditor  of  the  owner,  who  seeks  to  sub- 
ject the  car  to  attachment,  by  service  of  summons  or  garnishment 
upon  the  hiring  company.  (Ga.)  Southern  Flour  etc.  Co.  v.  North- 
ern Pac.  Ry.  Co.,  356. 

8.  RAILROADS — Attachment  of  Car  from  Another  State — Inter- 
state Commerce. — If  a  railroad  company  in  one  state  receives  a  car 
from  a  company  in  another  state  under  a  contract  of  hiring,  giving 
the  former  company  the  right  to  carry  the  car  to  its  destination  within 
the  state,  unload  it,  and  then  reload  it,  and  return  it  in  the  same  gen- 
eral direction  to  the  owner,  beyond  the  limits  of  the  state,  such  car, 
while  in  the  state,  is  not  exempt  from  attachment  for  a  debt  of  the 
owner,  sought  to  be  executed  by  service  of  summons  of  garnishment 
upon  the  hiring  company,  upon  the  sole  ground  that  such  impounding 
of  the  car  is  an  unlawful  interference  with  interstate  commerce. 
(Qa.)     Southern  Flour  etc.  Co.  v.  Northern  Pacific  Ry.  Co.,  356. 

9.  RAILROADS — Attachment  of  Cars — Interstate  Commerce. — An 
unloaded  car  generally  employed  by  a  railroad  company  as  part  of  its 
equipment  in  the  transportation  of  freight  from  one  state  to  another, 
is  not  exempt  from  the  process  of  attachment  regularly  instituted  for 
the  collection  of  a  debt,  upon  the  ground  that  such  impounding  of  the 
ear  is  unlawful  interference  with  interstate  commerce.  (Ga.)  South' 
em  Flour  etc.  Co.  v.  Northern  Pacific  Ry.  Co.,  356. 

ATTORNEY  AND  CLIENT. 
1.  ATTORNEYS  AT  LAW,  Liability  of  to  Persons  Participating 
In  a  Compromise  of  a  Suit. — If  a  corporation  and  sundry  individuals 
are  joined  as  defendants  in  a  suit  to  recover  by  j)laintiff»  as  attorneys 
at  law  on  the  ground  that  the  defendants,  having  knowledg<>  of  the 
plaintiffs'  employment,  participated  in  a  compromiHO  and  settlement 
of  claims  against  such  corporation  without  the  ei.nsont  of  the  plain- 
tiffs, if  the  corporation  is  held  liable,  then  must  such  other  defend- 
Am.  St.  Kep.,  Vol.  119—67 
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ants  be  individually  and  personally  liable  with  it.  (Tenn.)  Tnger- 
soli  V.  Coal  Creek  Coal  Co.,  1003. 

2.  ATTORNEYS  AT  LAW,  Right  to  Defend  Action  on  the  Ground 
of  Their  Misconduct  in  Procuring  Employment. — Where  a  corporation 
and  other  defendants  are  sued  by  a  firm  of  attorneys  on  the  ground 
that  the  defendants  procured  a  compromise  and  settlement  of  claims 
in  suits  in  which  the  plaintiffs  had  an  interest  in  the  way  of  con- 
tingent fees,  the  defense  may  be  made  that  the  plaintiffs,  in  solicit- 
ing and  procuring  their  employment  to  bring  such  suits,  were  guilty 
of  such  professional  impropriety  that  the  court  will  not  entertain 
their  action.     (Tenn.)     Ingersoll  v.  Coal  Creek  Coal  Co.,  1003. 

S.  ATTORNEYS  AT  LAW,  General  Power  of  Courts  to  Disbar. — 
Attorneys  at  law  being  officers  of  the  court,  it  has  inherent  power 
to  keep  its  forum  pure  by  removing  therefrom  all  parties  appearing 
therein  whose  practices  and  acts  tend  to  make  them  impure  or  to 
impede,  obstruct,  or  prevent  the  administration  of  the  law,  or  destroy 
the  confidence  of  the  people  in  such  administration.  (Tenn.)  Inger- 
soll v.  Coal  Creek  Coal  Co.,  1003. 

4.  THE  DISTINCTION  Between  Attorneys  and  Counsel  which  ob- 
tained in  the  English  common  law  does  not  prevail  in  Tennessee, 
(Tenn.)     Ingersoll  v.  Coal  Creek  Coal  Co.,  1003. 

5.  ATTORNEYS  AT  LAW,  Denying  Relief  to  for  Causes  Which 
do  not  Require  Disbarment. — There  may  be  many  acts  of  immorality 
or  impropriety  on  the  part  of  an  attorney  or  counsel  which  would  not 
require  the  court  to  deny  him  relief  for  fees  which  might  not  be  con- 
sidered sufficient  to  require  disbarment.  (Tenn.)  Ingersoll  v.  Coal 
Creek  Coal  Co.,  1003. 

6.  ATTORNEYS  AT  LAW,  Solicitation  of  Business  Which  is 
Against  Public  Policy  and  may  Occasion  the  Denial  of  the  Right  to 
Recover  Compensation. — If  after  a  terrible  disaster  in  a  mine,  result- 
ing in  the  killing  of  hundreds  of  persons,  a  member  or  representative 
of  a  firm  of  attorneys  proceeds  to  the  locality  of  the  disaster  and 
personally  solicits  parties  having  supposed  rights  of  action  against 
the  mine  owners  to  put  their  claims  in  the  hands  of  such  attorneys, 
and  other  attorneys  enter  the  same  field  for  the  same  purpose,  and  com- 
petition results  in  obtaining  the  business  of  prosecuting  claims  for 
judgment,  and  many  cases  are  secured  for  the  firm  first  entering  the 
field  for  the  prosecution  of  cases  on  a  contingent  fee  or  percentage,  the 
attorneys  so  seeking  such  contracts  are  not  entitled  to  recover  for 
their  services  therein,  because  the  facts  disclose  acts  of  impropriety 
inconsistent  with  the  character  of  the  profession  and  incompatible 
with  the  faithful  discharge  of  its  duties.  (Tenn.)  Ingersoll  v.  Coal 
Creek  Coal  Co.,  1003, 

Note. 

Attorneys  at  Law,  agreements  of  to  share  fees  with  persons  not  at- 
torneys, 1040. 

appeals  by,  and  the  right  to  prosecute,  758. 

champerty,  law  of,  whether  exists  in  the  United  States,  1035. 

soliciting  of  business  by  means  of  advertising,  1041. 

soliciting  of  business  by  third  persons,  1040. 

soliciting  of  business  by,  whether  avoids  contracts,  1036,  1039. 

soliciting  of  business  by,  of  persons  dazed  by  affliction,  1039. 

BAGGAGE. 

See  Carriers,  20-24. 
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BANKEUPTCT. 

1.  JUDGMENT  IN  BANKRUPTCY— Conclusiveness— Collateral 
Attack. — A  judgment  in  bankruptcy  as  to  the  title  to  property  pur- 
chased in  the  course  of  such  proceedings  is  conclusive  and  binding 
as  to  all  persons  and  in  every  court,  and  cannot  be  collaterally  at- 
tacked in  another  court  by  showing  that  such  title  was  obtained  by 
fraud,  and  was  not,  in  reality,  what  the  record  declared  it  to  be. 
(Mich.)     Preston  v.  Newcomb,  691. 

2.  BANKEUPTCY,  SALES  IN— Persons  Concluded  by.— A  cred- 
itor of  a  bankrupt,  who  was  a  party  to  the  bankruptcy  proceedings, 
recognized  the  validity  thereof  and  the  discharge  of  his  claim,  and 
took  a  note  to  revive  it,  after  a  sale  in  such  proceedings,  cannot  at- 
tack the  title  of  the  purchaser  at  such  sale.  (Mich.)  Preston  v. 
Newcomb,  691. 

3.  BANKRUPTCY— Rights  of  Subsequent  Creditors. — A  creditor 
of  a  bankrupt,  who  becomes  such  after  the  conclusion  of  the  bank- 
ruptcy proceedings,  has  no  pre-existing  right  to  be  affected  by  an 
adjudication  therein,  and  is  not  in  a  position  to  call  it  in  question. 
(Mich.)     Preston  v.  Newcomb,  691. 

4.  BANKRUPTCY,  SALES  IN— Title  of  Purchaser.— A  persou 
who  proves  a  good  title  to  property  acquired  by  purchase  at  a  sale 
in  bankruptcy  proceedings,  and  also  shows  by  a  written  agreement 
that  the  bankrupt  debtor  held  the  property  in  recognition  of  his  own- 
ership, is  entitled  to  the  property,  as  against  an  attaching  creditor  of 
the  debtor,  until  such  showing  is  met  by  evidence  to  show  that  such 
purchaser  parted  with  his  title  after  he  had  acquired  it.  (Mich.) 
Preston  ▼,  Newcomb,  691. 

See  Fraudulent  Conveyance,  4. 

BANKS  AND  BANKING. 

BanJcing  in  General. 

1.  BANK,  Liability  of  as  Purchaser  of  a  Bill  or  Draft  Attached  to 
a  Bill  of  Lading. — The  purchaser  of  a  draft  with  a  bill  of  lading  at- 
tached is  not  a  purchaser  of  the  goods  represented  by  such  bill,  so 
that  the  presentation  of  the  draft  for  payment  becomes  a  contract  on 
the  part  of  the  purchaser  to  sell  the  goods  to  the  drawee,  whon,  as  a 
matter  of  fact,  the  goods  had  already  been  sold  by  the  drawer  to  the 
drawee,  and  as  a  matter  of  law,  the  bill  of  lading  and  the  goods  only 
passed  as  collateral  security  for  the  draft,  which  was  the  only  thing 
the  bank  bought.  (Tenn.)  L.  Leonhardt  &  Co.  v.  W.  H.  amall  i. 
Co.,  994. 

2.  BANKS. — The  Purchase  by  a  Bank  of  a  Draft  with  a  bill  of 
lading  attached  representing  goods  shipped  does  not  so  vest  the  prop- 
erty in  such  goods  in  the  purchasing  bank  tliat  it  becomes  substi- 
tuted to  all  the  liabilities  of  the  original  drawer  and  the  absolute 
owner  of  the  property.  It  merely  holds  the  bill  as  collateral  security 
for  the  draft  and  is  not  a  guarantor  of  the  quantity  or  (juality  of  the 
goods  shipped  under  the  bill  of  lading.  (Tenn.)  L.  Leonhardt  & 
Co.  V.  W.  H.  Small  &  Co.,  994. 

8.  BANKS,  Effect  of  Indorsing  Special  Notice  on  Some  Bills  of 
Lading  and  Omitting  It  as  to  Others. — Where  several  drafts  are  drawn 
and  there  are  attached  tliereto  several  bills  of  lading  rej.n'senting 
goods  shipped,  and  on  some  of  the  drafts  is  a  stamped  stateiueut  that 
the  bank  notifies  all  concrncd  tliat  it  is  not  responsible  cither  as  prin- 
cipal or  as  agent  for  the  quantity,  quality  or  delivery  of  the  goods 
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covered  by  the  bills  of  lading,  this  does  not  show  that  a  different  nile 
must  be  applied  where  the  statement  is  omitted  from  that  where  it 
is  used.  The  indorsement  by  such  stamping  is  surplusage.  (Tenn.) 
L.  Leonhardt  &  Co.  v.  W.  H.  Small  &  Co.,  994. 

4.  NATIONAL  BANKS,  Contracts  of.  When  Ultra  Vires.— Tf  the 
■ale  of  a  draft  is  in  effect  a  sale  outright  of  the  bill  of  lading  attached 
thereto  so  as  to  amount  to  a  sale  of  the  goods  represented  by  such  bill, 
and  the  purchaser  is  a  national  bank,  then  the  entire  transaction  is 
ultra  vires,  and  no  obligation  arising  therefrom  can  be  enforcfd 
against  the  bank.  (Tenn.)  L.  Leonhardt  &  Co.  v.  W.  H.  Small  & 
Co.,  994. 

Statutory  Regulation  of  Banking. 

5.  BANKING — Statutory  Regulation. — At  the  Common  Law  an  in- 
dividual could  engage  in  the  banking  business  at  pleasure,  but  the 
state  has  power  to  regulate  and  restrain  the  exercise  of  that  right. 
(Ind.)     State  v.  Richcreek,  491. 

6.  BANKING — Reasonableness  of  Statutory  Regulations. — The 
question  as  to  what  regulations  of  the  banking  business  are  proper 
and  needful  is  primarily  for  the  legislature  to  decide,  but  the  courts, 
if  called  upon,  must  finally  determine  whether  the  regulations  are  in 
harmony  with  constitutional  guaranties.  (Ind.)  State  v.  Richcreek, 
491. 

7.  BANKING — Constitutionality  of  Regulation. — A  statute  pro- 
viding that  the  "real  estate,  bank  furniture  and  fixtures"  of  unin- 
corporated banks  shall  not  constitute  more  than  one-third  of  their 
entire  capital,  does  not  deprive  such  banks  of  their  property  without 
due  process  of  law,  nor  abridge  their  privileges  and  immunities  in 
contravention  of  the  fourteenth  amendment.  (Ind.)  State  v.  Rich- 
creek, 491. 

8.  BANKING — Constitutionality  of  Regulation. — A  statute  pro- 
viding that  no  unincorporated  bank  shall  do  business  unless  it  has 
property  of  the  cash  value  of  ten  thousand  dollars  is  constitutional. 
(Ind.)     State  v.  Richcreek,  491. 

9.  BANKING — Constitutionality  of  Regulation. — ^A  statutory  pro- 
vision that  the  proprietors  of  unincorporated  banks  shall  take  oath 
that  their  individual  net  worth  is  at  least  double  the  amount  of  cap- 
ital paid  into  the  bank  is  constitutional.  (Ind.)  State  v.  Richcreek, 
491. 

10.  BANKING — Constitutionality  of  Regulation. — A  statutory  pro- 
vision requiring  an  individual,  or  one  member  of  a  firm,  conducting 
a  banking  business,  to  be  a  resident  of  the  state,  is  constitutional. 
(Ind.)     State  v.  Richcreek,  491, 

BILL  OF  LADING. 

See  Carriers,  1. 

BILLS  AND  NOTES. 

In  General. 

1.  BILLS  AND  NOTES— Note  Under  Seal. — To  render  a  note  a 
sealed  instrument,  it  must  be  so  recited  in  the  body  of  the  note,  and 
the  mere  addition  of  a  seal  or  a  device,  "L.  S.,"  after  the  signature 
of  the  maker  is  insufficient.  (Ga.)  Burkhalter  v.  Perry  &  Brown, 
343. 

2.  BILLS  AND  NOTES. — The  Payee  of  a  Bill  of  Exchange  After 
Its  Acceptance  occupies  to  the  acceptor  the  position  of  a  bona  fide 
purchaser,  and  therefore,  between  the  payee  and  acceptor,  no  want. 
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failnre  or  other  defect  of  consideration  existing  between  the  debtor 
and  the  acceptor  can  be  shown,  and  this  remains  true  though  the 
drawee  has  been  induced  to  accept  the  bill  by  means  of  a  fraud,  such 
as  attaching  thereto  a  forged  or  fraudulently  altered  security  or  bill 
of  lading.     (Tenn.)     L.  Lconhardt  &  Co.  v.  W.  H.  Small  &  Co.,  994. 

3.  BILLS  AND  NOTES— Mistake  in  Name  of  Payee.— A  plaintiff 
suing  on  a  note  purporting  to  be  payable  to  another  person,  may  show 
that  he  was  the  payee  intended.     (Ind.)     Digan  v.  Mandel,  515. 

4.  BILLS  AND  NOTES — Presumption  of  Delivery  from  Posses- 
sion.— Where  the  complaint  in  an  action  on  a  note  alleges  that,  by 
mistake  and  inadvertence,  the  note  was  made  payable  to  a  bank,  that 
the  bank  indorsed  it  to  the  payee  intended,  and  that  he  indorsed  it  to 
the  plaintiff,  evidence  that  the  maker's  signature  is  genuine,  that  the 
intended  payee  had  the  note  in  his  possession  two  or  three  years  after 
its  date,  and  that  bank  at  all  times  disclaimed  any  title  to  the  note, 
does  not  raise  an  inference  of  its  delivery,  when  its  execution  is 
denied.     (Ind.)     Digan  v.  Mandel,  515. 

Note  Signed  hy  Agent. 

5.  PRINCIPAL  AND  AGENT— Note  Signed  by  Agent  Alone.— 
If  an  agent  signs  a  note  with  his  own  name  alone,  and  there  is  nothing 
on  its  face  to  show  that  he  is  acting  as  agent,  he  is,  and  his  principal 
is  not,  personally,  liable  on  the  note.  (Ga.)  Burkhalter  v.  Perry 
&  Brown,  343. 

6.  PEINCIPAL  AND  AGENT— Note  by  Agent  as  "Agent."— If 
an  agent  makes  a  note  in  his  own  name,  and  adds  to  his  signature  the 
word  "agent,"  and  there  is  nothing  in  the  note  to  indicate  who  is 
the  -principal,  the  agent  is  personally  liable,  just  as  if  the  word 
"agent"  was  not  added.     (Ga.)     Burkhalter  v.  Perry  &  Brown,  343. 

7.  PEINCIPAL  AND  AGENT— Note  by  Agent— Liability  of  Prin- 
cipal.— If  it  appears  from  the  face  of  a  note  that  credit  is  not  given 
to  the  agent  who  signs  it,  and  the  name  of  the  principal  is  disclosed  at 
the  time  of  the  transaction,  though  not  stated  in  the  paper,  and  the 
act  is  within  the  power  of  the  agent,  the  principal  is  bound.  (Ga.) 
Burkhalter  v.  Perry  &  Brown,  343. 

8.  PRINCIPAL  AND  AGENT— Note  by  Agent— Parol  Evidence 
to  Charge  Principal. — If  a  negotiable  instrument  is  executed  by  an 
agent  without  sufficiently  indicating  on  its  face  who  the  principal  is, 
parol  evidence  cannot  be  introduced  to  charge  the  principal,  althoug  i 
the  agent  in  executing  the  instrument  added  the  word  "agent"  to  his 
signature.     (Ga.)     Burkhalter  v.  Perry  &  Brown,  343. 

9.  PEINCIPAL  AND  AGENT— Note  by  Agent— Parol  Evidence 
to  Charge  Principal. — As  between  the  immediate  pnrties  to  a  bill  or 
note,  it  may  be  shown  by  parol  that  the  instrument  was,  to  the  knowl- 
edge of  the  parties,  intended  to  be  the  obligatiou  of  the  princi{>al,  and 
not  of  the  agent,  though  signed  by  him  alone,  and  that  it  was  g.\  en  and 
accepted   as   such.     (Ga.)     Burkhalter   v.   Perry   &   Brown,   ;M3. 

10.  PRINCIPAL  AND  AGENT— Note  Signed  by  Agent  as 
"Agent" — Pleading. — In  a  suit  by  the  payee  against  the  principal  on 
a  note  signed  by  "B,  agent,"  a  petition  allrging  that  sii.-h  agent  was 
duly  authorized  to  sign  the  note  for  his  princiiial,  and  that  it  was  in- 
tended to  charge  such  principal  by  the  signature  of  the  agent  as 
"agent,"  states  a  good  cause  of  action.  (Ga.)  Burkhalter  ▼.  Perry 
ft  Brown,  343. 

Indorsert  and  Indorsemmt. 

11.  BILLS  AND  NOTES— Indorsers  In  Blank.— One  who  piits  his 
name  in  blank  on  the  back  of  a  note,  payable  to  the  maker  or  order, 
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before  it  is  negotiated,  and  before  it  is  indorsed  by  the  maker,  is  an 
indorser  and  not  a  joint  maker,  if,  when  negotiated,  the  maker's  name 
appears  first  on  the  back  of  the  note,  and  his  liability  cannot  be 
varied  by  parol  evidence.     (Neb.)     Harnett  v.  Holdrege,  905. 

12.  BIIjLS  and  notes — Indorsers  in  Blank — Evidence  to  Vary 
Liability. — One  who  signs  his  name  in  blank  on  the  back  of  a  note, 
made  payable  to  the  order  of  the  maker,  which  is  afterward  indorsed 
by  the  payee  and  delivered  to  a  third  person,  is  liable  as  an  indorser 
and  not  as  a  joint  maker,  and  parol  evidence  of  a  custom  pursued  by 
the  maker  with  regard  to  other  notes  of  the  same  kind  is  not  ad- 
missible to  show  inferentially  that  such  indorser  was  a  joint  maker. 
(Neb.)     Harnett  v.  Holdrege,  905. 

13.  BILLS  AND  NOTES — Indorsers,  Eight  of  to  have  the  Holder 
Accept  Payment  Before  Note  is  Due. — If  an  accommodation  note  is 
indorsed  to  a  bank,  and  a  collateral  agreement  is  at  the  same  time  en- 
tered into  between  it  and  the  maker  that  he  may  make  payment  be- 
fore the  note  is  due  and  have  a  rebate  of  interest,  and  the  maker  sub- 
sequently seeks  to  avail  himself  of  such  agreement,  the  holder  must 
accept  payment  though  he  knows  the  maker  to  be  then  insolvent,  for, 
failing  to  accept,  he  would  release  the  indorsers.  (Tenn.)  Second 
National  Bank  v.  Prewitt,  987. 

14.  BILLS  AND  NOTES,  Pajrment  Before  Bankruptcy,  When  does 
not  Release  Indorsers. — If  the  maker  of  a  note  tenders  payment  to 
the  holder,  who  then  knows  the  insolvency  of  the  maker,  but  is  un- 
der a  contract  to  receive  such  payment,  his  duty  as  against  indorsers 
is  to  accept  payment,  but,  upon  the  maker's  being  declared  a  bank- 
rupt, the  duty  of  the  payee  is  to  surrender  his  preference  and  pre- 
sent his  claim  against  the  estate  of  the  bankrupt,  and  on  so  diaing, 
he  is  entitled  to  proceed  against  the  indorsers  who  remain  liable  not- 
withstanding such  payment.  (Tenn.)  Second  National  Bank  v. 
Prewitt,  987. 

15.  BILLS  AND  NOTES,  Indorsers,  Extent  of  Release  of  by  Fail- 
ure of  a  Payee  to  Present  His  Claim  Against  a  Bankrupt  Maker. — If 
the  maker  of  a  note  becomes  insolvent  and  is  adjudged  a  bankrupt,  tho 
payee  should  present  his  claim  for  allowance  in  the  bankrupt's  estate, 
and,  failing  to  do  so,  the  indorsers  are  released,  but  only  to  the  ex- 
tent to  which  they  suffer  because  of  such  failure,  and  a  recovery  may 
be  had  against  them  for  the  amount  which  would  have  remained  un- 
paid had  the  claim  been  presented  in  bankruptcy  and  a  dividend  been 
allowed  and  received  thereon.  (Tenn.)  Second  National  Bank  v. 
Prewitt,  987. 

Actions  on  Note. 

16.  BILLS  AND  NOTES — Allegation  of  Ownership. — If  the  plain- 
tiff in  an  action  on  a  note  is  not  the  payee  therein  named,  he  must 
allege  facts  showing  his  title  or  right  to  maintain  the  action.  This 
requirement  is  met  by  an  averment  that,  by  mistake  and  inadvertence 
in  drafting,  the  note  was  made  payable  to  a  bank  instead  of  the  plain- 
tiff.    (Ind.)     Digan  v.  Mandel,  515. 

17.  BILLS  AND  NOTES — Pleading— Variance. — In  an  action  on 
a  note  the  specific  title  alleged  must  be  proved  as  laid.  (Ind.) 
Digan  v.  Mandel,  515. 

18.  BILLS  AND  NOTES — Proof  of  Signature— Delivery. — ^When 
the  execution  of  a  note  is  denied,  a  delivery  of  the  writing  must  be 
proved,  as  well  as  the  signatures  of  the  parties  disputing  its  validity, 
(lud.)     Digan  v.  Mandel,  515. 
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19.    BILLS  AND  NOTES. — ^A  Plea  of  Non  Est  Factum  is  not  necas- 
-BSLTy,  in  an  action  on  a  note  against  the  administrator  of  one  of  the 
parties,  to  impose  upon  the  plaintiff  the  burden  of  proving  the  execu- 
tion and  assignment  of  the  note.     (Ind.)     Digan  v.  Mandel,  515. 
See   Banks    and   Banking,    1-4;    Gaming;    Sales,   20, 

BLASTINa. 
See  Injunctions,  1, 

BOUNDARIES. 

EQUITY  JURISDICTION  to  Settle  Boundaries.— If  the  owner 
of  adjoining  sections  of  land  conveys  one  of  them  without  describ- 
ing its  boundaries,  having  previously  permitted  the  corners  and  bound- 
aries between  the  sections  to  be  lost  or  destroyed,  of  which  fact 
his  grantee  at  the  date  of  the  purchase  was  ignorant,  and  after  the 
conveyance  prohibits  the  grantee  by  threats  and  violence  from  as- 
certaining the  corners  and  boundary,  a  suit  may  be  maintained  in 
■equity  to  ascertain  and  declare  such  boundary.  (Ala.)  Hays  v. 
Bouchelle,  64. 

Note. 

Boundaries,  adverse  possession  as  a  defense  in  suits  to  settle,  73. 

commissioners  in  suits  to  settle,  74. 

complaints  in  suits  to  settle,  what  must  aver,  73. 

.  onfused,  equity,  jurisdiction  of  to  settle,  66. 

confused,  history  of  the  jurisdiction  of  courts  to  settle,  68. 

consent  of  the  parties,  whether  may  give  jurisdiction  to  settle,  67. 

county,  whether  may  maintain  suit  to  settle,  72. 

equitable  grounds  which  must  exist  for  assuming  jurisdiction  to 
settle,  67. 

failure  of  duty  on  the  part  of  the  person  required  to  maintain,  68, 
69. 

grounds  for  assuming  jurisdiction  to  settle,  68. 

incidental  jurisdiction  of  equity  to  settle,  70. 

judgment  in  suits  to  settle,  74. 

jurisdiction  of  equity  to  settle  as  an  incident  to  giving  other  re- 
lief, 70. 

jurisdiction  to  settle,  want  of,  when  may  be  suggested,  67,  63, 

must  have  once  been  certain  or  suit  cannot  be  maintained  to  set- 
tle, 70. 

of  public  road,  county,  whether  may  maintain  suit  to  settle,  72. 

parties,  new,  bringing  in,  in  suits  to  settle,  72. 

parties  to  suit  to  settle,  71,  72. 

pleadings  in  suit  to  settle,  72,  73. 

possession  by  plaintiff  as  a  defense  to  suits  to  settle,  69. 

proceedings  in  suits  to  settle,  73,  74, 

remedy  at  law,  inadequacy  of,  whether  authorizes  equity  to  as- 
sume jurisdiction  over,  67. 

remedy  at  law  prevents  equity  from  assuming  jurisdiction  to  aet- 
tle,  67,  71. 

removal  or  obliteration  of  as  ground  for  assuming  jurisdiction  to 
settle,  68. 

statutes  relating  to  suits  to  settle,  74-77. 

.suits  respecting  not  maintainable  merely  to  settle  title,  69. 
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Boundaries,  title,  to  what  extent  may  be  drawn  in  issue  in  suits  to 
settle,  69. 
uncertainty  in  is  not  alone  sufficient  to  give  jurisdiction  to  equity 
to  settle,  66,  67. 

CANCELLATION   OF   INSTRUMENTS. 

PLEADINGS — Cancellation  of  Instruments. — In  an  action  to 
cancel  and  set  aside  a  pretended  conveyance,  the  granting  of  which 
relief  does  not  involve  any  allowance  of  damages,  all  allegations 
relating  to  damages  are  properly  stricken  from  the  petition,  where 
the  facts  pleaded  do  not  entitle  plaintiff  to  damages  in  case  can- 
cellation is  decreed,  and  there  are  no  allegations  on  which  damages 
by  way  of  alternative  relief  can  be  awarded  in  case  the  cancella- 
tion is  denied.     (Iowa)     Hall  v.  Kary,  639. 

CARRIERS. 
Of  Goods. 

1.  A  BILL  OF  LADING  Written  In  PencU  is  valid.  (Ark.) 
Main  v.  Jarrett,  144. 

2.  THE  LIMITATIONS  of  the  Liability  of  a  Carrier  may  Extend 
not  only  to  risks  of  accident  for  which  the  carrier  would  be  answer- 
able, but  to  the  amount  of  the  damages  for  which  it  will  be  an- 
swerable in  case  of  loss  or  injury,  when  the  purpose  appears  to  be 
to  secure  a  just  and  reasonable  ])roportion  between  the  amount  for 
which  it  is  liable  and  the  freight  which  it  is  to  receive.  (Ala.) 
Southern  Express  Co.  v.  Owens,  41. 

3.  CARRIERS — Damages — Stipulations  Purporting  to  Fix  the 
Value  of  Property,  When  not  Binding. — A  common  carrier  may  not 
limit  its  liability  for  negligence  by  an  agreed  valuation  upon  the  con- 
sideration of  reduced  charges  for  carrying  a  package,  when  such  valua- 
tion is  greatly  less  than  the  real  value  of  the  package,  though  the 
contents  of  the  package  or  its  value  is  not  disclosed  to  the  carrier. 
(Ala.)     Southern   Express   Co.  v.  Owens,  41. 

4.  CARRIERS — Wrongful  Delivery  of  Goods. — A  carrier  has  no 
right  to  refuse  to  recognize  the  demand  of  .the  true  owner  of  prop- 
erty, made  while  such  property  is  in  the  carrier's  possession  and  duly 
pressed,  and  carry  it  away  and  deliver  it  to  a  person  who  does  not 
own  it,  or  to  his  order,  merely  because  the  carrier  received  it  from 
such  person  as  consignor.  By  such  act  the  carrier  renders  himself 
liable.     (Ga.)     Georgia  R.  E.  &  B.  Co.  v.  Haas,  227. 

5.  CARRIERS — Right  of  Owner  of  Property  to  Reclaim  It  when 
Shipped  by  Another. — If  one  not  the  owner  of  property  delivers  it  to 
a  carrier  for  shipment,  the  true  owner,  who  is  not  a  party  to  the  con- 
tract of  shipment,  may,  while  the  property  is  in  the  possession  of 
the  carrier,  demand  and  reclaim  it,  and,  upon  refusal,  enforce  his 
demand  by  suit.     (Ga.)     Georgia  R.  E.  &  B.  Co.  v.  Haas,  227. 

6.  CARRIERS — ^Negligence — Burden  of  Proof. — In  an  action 
against  a  common  carrier  to  recover  for  negligence  in  transporting 
perishable  property  in  refrigerator-cars,  the  negligence  alleged  as 
consisting  in  a  failure  to  properly  ice  the  cars,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  such  negligence,  and  that  the  property 
was  in  good  condition  when  delivered  to  the  carrier.  (Iowa)  Taft 
Company  v.  American  Express  Co.,  642. 

7.  CARRIERS — Transportation  of  Perishable  Property — ^Negli- 
gence.— If  a  common  carrier  undertakes  to  carry  perishable  commodi- 
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ties  in  refrigerator-cars,  it  should  provide  a  supply  of  ice  ample  for 
the  purpose,  not  only  at  the  point  of  shipment,  but  also  at  such 
places  along  its  lines,  as  will  reasonably  insure  a  safe  transit  to  the 
point  of  destination,  and  failing  to  do  this  the  carrier  is  guilty  of 
negligence.     (Iowa)     Taft  Company  v.  American  Express  Co.,  642. 

Of  Passengers. 

8.  CAERIEES  OF  PASSENGERS,  Negligence  of,  When  Suffl- 
clently  Averred. — A  count  averring  that  the  plaintiff  was  injured 
while  a  passenger  upon  defendant's  railway,  in  a  mode  specified,  and 
that  these  injuries  were  proximately  caused  by  the  negligence  of  de- 
fendant's servants  in  and  about  the  carriage  of  the  plaintiff  as  a  pas- 
senger upon  the  railway  of  the  defendant,  is  not  open  to  objection 
because  of  the  generality  of  the  averment  of  negligence.  (Ala.) 
Birmingham  Ey.  etc.  Co.  v.  Adams,  27. 

9.  PLEADING — Negligence,  Averment  of  Duty  of  the  Plaintiff, 
When  Unnecessary. — It  is  not  necessary,  in  an  action  against  a  car- 
rier of  passengers,  to  specifically  aver  that  the  defendant  owed  a  duty 
to  the  plaintiff  not  to  injure  him.  When  the  gravamen  of  the  action 
ia  the  alleged  negligence  or  misfeasance  of  another,  it  is  sufficient, 
as  a  general  rule,  that  the  complaint  allege  the  facts  out  of  which 
the  duty  springs,  and  that  the  defendant  negligently  failed  to  do  and 
conform  them.     (Ala.)     Birmingham  Ry.  etc.  Co.  v.  Adams,  27. 

10.  PLEADING — The  Duties  Incident  to  Carriers  of  Passengers. — 
When  the  relation  of  carrier  and  passenger  is  shown,  the  duties  of 
the  former  will  be  inferred  without  being  specifically  pleaded.  (Ala.i 
Birmingham  Ry.  etc.  Co.  v.  Adams,  27. 

11.  PLEADING  that  Defendant  was  a  Common  Carrier,  When 
Need  not  be  Specifically  Averred. — A  pleading  averring  that  th..- 
plaintiff  was  a  passenger  on  the  defendant's  railway,  and  that  the 
injuries  of  which  he  complains  were  proximately  caused  by  the 
negligence  of  the  defendant's  servants  in  and  about  the  carriage  of 
the  plaintiff  as  a  passenger  of  the  defendant,  sufficiently  avers  that 
the  plaintiff  was  accepted  as  a  passenger  of  defendant,  and  that 
it  undertook  the  service  of  carrj'ing  him  as  such  passenger.  (Ala.) 
Birmingham    Ry.    etc.    Co.    v.    Adams,    27. 

12.  CONSTRUCTION  OP  WORDS.— The  Word  "Passenger" 
means  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier  on  the  payment  of  fare, 
or  what  is  accepted  as  an  equivalent  therefor.  (Ala.)  Birmingham 
Ey.  etc,  Co.  v.  Adams,  27. 

Street  Railways. 

13.  STREET  RAILWAYS,  Custom  of  to  Carry  Children  Without 
Compensation. — In  an  action  against  a  street  railway  comimny  to 
recover  for  injuries  to  a  child,  it  is. competent  for  ^lie  plaintiff  to 
show  the  general  custom  of  the  defendant  not  to  chargt-  fare  for 
children  of  the  plaintiff's  age.  (Ala.)  Ball  v.  Mobile  Light  and 
Power  Co.,  32. 

14.  STREET  RAILWAYS,  Liability  of  for  Injuries  to  Children 
for  Whose  Carriage  No  Fare  is  Paid. — Where  it  is  the  custom  of  a 
street  railway  to  carry  cliildren  without  the  payment  of  fare  when 
riding  with  older  persons,  there  is  no  doubt  that  the  relation  of 
carrier  and  pasnenger  exists  between  the  railway  and  the  cliiMron, 
making  the  railway  companies  answoraMo  for  iiijnrirs  to  ohildron 
due  to  the  negligence  of  tho  former's  servants.  (Ala.)  Ball  v.  Mo- 
bile Light  and  Power  Co.,  32. 
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15.  STBEET  EAILWATS — ^Negligence,  When  a  Question  for  the 
Jury. — If  in  an  action  against  a  street  railway  company  for  injuries 
to  a  child,  the  evidence  tends  to  show  that  the  car  was  stopped  with 
unusual  suddenness  and  a  jerk,  and  by  such  sudden  stopping  the  child 
was  thrown  from  the  seat  and  injured,  the  court  cannot  say,  as  a 
matter  of  law,  that  the  defendant's  servants  were  not  guilty  of  neg- 
ligence. (Ala.)  Ball  v.  Mobile  Light  and  Power  Co.,  32. 
.  16.  STREET  RAILWAYS— Liability. — Street  railway  companies 
are  common  carriers  of  passengers  for  hire,  and  liable  as  other  com- 
mon carriers  upon  common-law  principles.  They  are  bound  to  exer- 
cise extraordinary  care  and  the  utmost  skill,  diligence  and  human 
foresight  for  the  protection  of  their  passengers,  and  are  liable  for  the 
slightest  negligence,  but  they  are  not  insurers.  (Neb.)  Lincoln 
Traction  Co.  v.  Webb,  879. 

17.  STREET  RAILWAYS — Presumption  of  Negligence  from  Mere 
Injury. — Proof  of  mere  injury  by  a  street  railway  company,  without 
more,  does  not  raise  a  presumption  of  negligence  sulBcient  to  impose 
the  burden  of  proof  of  due  care  upon  the  company,  and,  to  enable 
the  plaintiff  to  recover,  he  must  prove  an  accident  from  which  the 
injury  resulted,  or  circumstances  of  such  character  as  to  impute  neg- 
ligence.    (Neb.)     Lincoln    Traction    Co.    v.    Webb,    879. 

18.  STREET  RAILWAYS — Negligence — Burden  of  Proof. — In  an 
action  against  a  street  railway  on  its  common-law  liability  for  per- 
sonal injury,  the  burden  is  on  the  plaintiff  to  prove  that  he  was  a 
passenger,  was  injured  by  the  negligence  of  the  defendant,  or  cir- 
cumstances such  as  to  impute  negligence  on  its  part,  and  the  extent 
of  his   injury.     (Neb.)     Lincoln   Traction  Co.  v.  Webb,   879. 

19.  STREET  RAILWAYS — Negligence — Presumption — Burden  of 
Proof. — If  the  nature  of  an  accident  on  a  street  railway  causing  per- 
sonal injury,  when  proved  or  conceded,  is  such  as  to  fairly  raise  a 
presumption  of  negligence,  proof  of  such  accident,  it  being  the  prox- 
imate cause  of  the  injury  complained  of,  is  sufficient.  (Neb.)  Lin- 
coln Traction  Co.  v.  Webb,  879. 

Baggage. 

20.  CARRIERS — Contracts  Limiting  Liability  for  Loss — ^Baggage. 
A  railroad  ticket  signed  by  the  passenger  containing  a  recital  that 
in  consideration  of  its  being  sold  at  a  reduced  rate  the  passenger 
agrees  that  the  value  of  his  baggage  shall  not  exceed  a  certain 
amount,  is  a  sufficient  consideration  for  any  contract  which  the  car- 
rier may  lawfully  make  respecting  the  transportation  of  both  passen- 
ger and  baggage,  and  it  is  not  necessary  that  there  be  an  indepen- 
den.t  consideration  for  each  and  every  paragraph  or  provision  of 
the  contract  of  transportation  to  make  it  binding,  as  all  such  provi- 
sions, taken  together,  constitute  one  entire  contract.  (Mont.)  Rose 
v.   Northern  Pacific   Ey.   Co.,   836. 

21.  CARRIERS — Contracts  Limiting  Liability  for  Loss  of  Bag- 
gage— Evidence. — If  a  railroad  ticket  reciting  that,  in  consideration  of 
its  being  sold  at  a  reduced  rate,  the  carrier's  liability  for  loss  of  the 
passenger's  baggage  is  limited  to  a  certain  amount,  is  signed  and 
accepted  by  the  passenger,  evidence,  in  an  action  to  recover  for  loss 
of  baggage,  that  nothing  was  said  to  the  passenger  about  a  reduced 
rate,  or  a  limitation  on  the  value  of  his  baggage,  is  properly  ex- 
cluded as  irrelevant.     ^Mont.)     Eose  v.  Northern  Pacific  Ry.  Co.,  836. 

22.  CARRIERS— Contract  Limiting  Liability  for  Loss  of  Baggage 
Estoppel    to    Deny    Knowledge    of    Contents. — A    railroad    passenger 

.signing    a    ticket    stipulating    for    a    limitation    upon    the    carrier's 
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liability  for  the  loss  of  such  passenger's  baggage,  cannot,  in  the 
absence  of  fraud,  be  heard  to  say  that  he  did  not  know  nor  under- 
stand the  contents  of  such  ticket.  (Mont.)  Eose  v.  Northern  Pa- 
cific Ey.  Co.,  836. 

23.  CAEEIEES — Contract  Limiting  Liability  for  Loss  of  Bag- 
gage— ^Limited  Tickets. — If  a  railway  passenger  signs  and  accepts  a 
ticket  reciting  that  in  consideration  of  its  being  sold  at  a  reduced 
rate,  the  carrier's  liability  for  loss  of  the  baggage  is  limited  to  a  cer- 
tain amount,  the  passenger  cannot  urge,  in  an  action  to  recover  for  the 
loss  of  his  baggage,  as  a  ground  of  recovery  that  he  did  not  know 
or  understand  the  contents  of  such  ticket,  and  that  he  should  have 
been  accorded  an  opportunity  to  determine  for  himself  whether  he 
would  accept  such  limited  ticket  or  procure  an  unlimited  one. 
(Mont.)     Eose  v.  Northern  Pacific  Ey.  Co..  836, 

24.  CAEEIEES— Contract  Limiting  Liability  for  Loss  of  Bag- 
gage— ^Validity. — A  carrier  may  validly  limit  his  liability  for  the  loss 
of  baggage  by  stipulation  in  passenger  tickets,  that,  in  consideration 
of  their  being  sold  at  reduced  rates,  the  liability  of  the  carrier 
for  the  loss  of  the  passenger's  baggage  is  limited  to  a  certain  rea- 
sonable stated  amount.  (Mont.)  Eose  v.  Northern  Pacific  Ey.  Co., 
836. 

Sleeping-Car  Company, 

25.  SLEEPING-CAB  COMPANY— Loss  of  Passenger's  Effects. — ^It 
is  the  duty  of  a  sleeping-car  company  to  exercise  reasonable  care  to 
guard  the  personal  effects  which  a  passenger  may  reasonably  be  ex- 
pected to  carry  with  her  on  her  journey,  including  articles  of  personal 
adornment  and  jewels;  and  if,  through  want  of  such  care,  these  effects 
are  stolen,  the  company  is  liable  therefor.  (Ga.)  Pullman  Co.  v. 
Green,  368. 

26.  SLEEPING-CAE  COMPANY— Loss  of  Passenger's  Effects.— It 
cannot  be  said  as  a  matter  of  law  that  a  passenger  who  leaves  in  her 
berth  articles  of  apparel  or  adornment  during  the  time  she  is  making 
her  toilet  in  the  morning  is  guilty  of  such  contributory  negli^'ence 
as  will  defeat  a  recovery  against  the  sleeping-car  company  for  their 
loss.     (Ga.)     Pullman  Co.  v.  Green,  368. 

CEETIOEAEI. 

CEETIOEABI — When  Appropriate  Eemedy. — An  appeal  from 
an  order  restraining  the  use  of  voting  machines  which  cannot  be  de- 
termined until  after  election  is  not  such  an  adequate  remedy  as  pre- 
cludes a  resort  to  proceedings  by  certiorari  to  test  the  validity  of 
the  order  on  the  ground  of  its  being  in  excess  of  jurisdiction.  (Iowa) 
United  States  Standard  Voting  Machine   Co.  v.  liobson,  53y. 

CHANGE   OF  VENUE. 
See  Venue. 

CHATTEL  MOETOAGES. 

1.  CHATTEL  MOETOAGES.- A  chattel  mortgage  is  neither  a 
sale  nor  an  aaaignment.  (Mich.)  Hannah  v.  Kichter  Brewing  Co., 
674. 

2.  CHATTEL  MOETOAGES — Eemoval  of  Grain— Bona  Fide  Pur- 
chaser.— If  nii(rtgsi>icd  (ir;iin  li:is  Ik  .'ii  i.rtiovcd  fmm  the  l;uid  of  tho 
mortgagor,   it   is   prima   I'acio   free   irom   cucumbruuce,   and    the    mere 
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fact  that  a  buyer  of  it  has  knowledge  that  it  was  once  mortgaged  is 
not  alone  sufficient  to  prevent  his  being  a  bona  fide  purchaser. 
(Mont.)     Brande   v.   Babcock  Hardware   Co.,   858. 

S.  CHATTEL  MORTGAGES — Bemoval  of  Grain — Bona  Fide  Pur- 
chaser— Estoppel. — If  mortgaged  grain  has  been  removed  from  the 
land  of  the  mortgagor,  a  buyer  of  it  has  a  right  to  presume  that  the 
mortgage  lien  has  been  extinguished,  and  unless  he  has  in  some  way 
estopped  himself  to  deny  the  continued  existence  of  such  lien,  he  may 
safely  buy  as  an  innocent  purchaser.  (Mont.)  Brande  v.  Bab- 
cock Hardware  Co.,  858. 

4.  CHATTEL  MORTGAGES— Waiver  Of  Lien.— If  an  agent  of 
the  mortgagee  takes  a  mortgage  on  a  crop  of  grain  in  his  own  name 
for  the  benefit  of  his  principal,  and  agrees  with  a  third  person,  fur- 
nishing the  seed,  that  he  may  purchase  the  crop  at  an  agreed  price 
and  pay  him  the  balance  due  after  deducting  the  cost  of  the  seed, 
such  agent,  if  he  does  not  waive  the  mortgage  lien  altogether,  at 
least  sells  it  for  such  third  person's  promise  to  pay  the  balance  of  the 
purchase  price  to  him.  (Mont.)  Brande  v.  Babcock  Hardware  Co., 
858. 

Note. 

Child  en  Ventre  Sa  Mere,  action  by  for  injuries  suffered  before  birth, 

953. 
action  by  for  the  death  of  its  parent,  952. 
conveyance,  whether  may  acquire  property  by,  951,  952. 
definition  of,  947. 

descent,  acquisition  of  title  to  property  by,  949. 
estate  by  the  curtesy,  when  created  by  the  existence  of,  949. 
gifts  to,  951. 

illegitimate  does  not  take  by  descent,  950. 

illegitimate,  whether  and  when  acquires  property  by  will,  950,  951. 
judgments,  whether  and  when  bound  by,  953-956. 
judicial  proceedings,  how  and  when  affected  by,  953. 
Buits  may  be  maintained  by,  948,  952. 

third  persons,  whether  and  when  to  be  benefited  by  the  applica- 
tion of  the  rule  that  the  child  is  to  be  deemed  in  being,  948, 

949. 
will,  acquisition  of  title  to  property  by,  950. 
will  not  be  considered  as  in  being  for  the  purpose  of  benefiting 

third  persons,  948. 
will  not  be  considered  as  in  being  for  the  purpose  of  prejudicing 

its  rights,  948. 
marriage  articles,  operation  of  in  favor  of,  951. 
must  be  regarded  as  living  from  the  date  of  its  conception,  948. 
must  be  subsequently  born  alive  to  take  by  inheritance,  947. 
partition,  whether  and  when  bound  by  judgments  and  decrees  in, 

955,  956. 
pretermitted  heir  may  take  as,  950. 
property  rights  which  may  vest  in,  948. 

provision  to  be  made  in  favor  of,  in  suits  for  partition,  955,  956. 
purposes  for  which  deemed  in  being,  948. 
rents  and  profits  accruing  after  conception  and  before  birth  of, 

right  to,  949. 
rights  created  by  statute,  whether  takes  the  benefit  of,  952. 
representation  of  by  persons  in  being,  953,  954. 
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COMPROMISE. 

1.  COMPROMISES  of  a  Doubtful  Claim  Asserted  and  Maintained 
in  Good  Faith  constitute  sufficient  consideration  for  a  new  promise, 
though  it  may  ultimately  be  found  that  the  complainant  could  not 
have   prevailed.     (Cal.)      Union   Collection   Co.   v.   Buckman,   164, 

2.  COMPROMISE  of  a  Pending  Action  on  a  Claim  Wholly  With- 
out Foundation  and  known  by  the  claimant  to  be  so  is  not  a  sufficient 
consideration  for  a  new  promise.  (Cal.)  Union  Collection  Co.  v. 
Buckman,  164. 

3.  COMPROMISE  of  a  Pending  Action  on  a  Claim  Based  on  an 
Unlawful  Consideration,  as,  for  Instance,  a  Gambling  Debt,  is  not  a 
sufficient  consideration  to  support  a  new  promise.  (Cal.)  Uoioa 
Collection  Co.  v.  Buckman,  164. 

CONFESSIONS. 

See  Criminal  Law,  4-7. 

CONFLICT    OF    LAWS. 
See  Contracts,  7-9;  Telegraphs  and  Telephones,  5,  8. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW — Summary  Destruction  of  Hogs.— A 
statute  which,  for  the  purpose  of  protecting  levees  from  the  rooting 
of  hogs,  in  effect  makes  the  running  at  large  of  hogs  upon  levees  or 
within  one  hundred  feet  of  their  base  a  nuisance,  subject  to  be  abated 
by  killing  the  animals,  is  constitutional.  (Ark.)  Ross  v.  Desha 
Levee  Board,  131. 

2.  CONSTITUTIONAL  LAW — Character  of  a  Proceeding  not 
Changed  by  Its  Name. — The  mere  title  or  designation  given  by  the 
legislature  to  a  proceeding  cannot  change  its  substantial  character 
nor  alter  the  rights  of  the  parties  to  it.  (Cal.)  Title  and  Document 
etc.  Co.  V.  Kerrigan,  199. 

3.  CONSTITUTIONAL  LAW — Due  Process — Substituted  Service. 
As  to  proceedings  quasi  in  rem  the  requirement  of  due  process  is 
satisfied  by  a  substituted  service  of  summons,  at  least  as  to  known 
and  designated  defendants  who  cannot  be  found  within  the  state. 
(Cal.)     Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

4.  DUE  PROCESS  OF  LAW,  Changes  in. — The  forms  of  procedure 
in  common  use  at  the  times  of  the  adoption  of  the  various  American 
constitutions  must  be  taken  to  have  been  understood  by  the  framers 
as  embraced  within  the  term  "due  process  of  law,"  but  in  prohibiting 
the  taking  of  life,  liberty,  or  property  without  due  process  of  law, 
those  who  adopted  these  constitutions  did  not  intend  to  provide  that 
the  details  of  practice  and  procedure  then  existinj;  should  forever 
remain  unchanged.  The  legislature  may  devise  entirely  novel  and 
unprecedented  methods  of  procedure,  provided  they  nfTord  the  par- 
ties affected  the  substantial  securities  against  arbitrary  and  un- 
just spoliation  which  are  embraced  within  tiie  system  of  jurispru- 
dence prevailing  throughout  the  land.  (Cal.)  Title  and  Document 
etc.  Co.  v.  Kerrigan,  199, 

5.  CONSTITUTIONAL  LAW— Classification,  Special,  When  Sus- 
tainable.— The  question  of  classification  is  primarily  for  the  legisla- 
ture. The  court  is  not  to  set  aside  a  statute  merely  beeniise  in  its 
view  it  may  have  been  unwise  or  unnc  re^sary  to  apply  certain  rules 
to  one  class  of  cases.  Before  an  act  can  be  decl.-irrd  invalid  on  this 
ground,  it  must  appear  to  the  court  that  there  was  no  reasonable  basil 
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on    which    the    peculiar    legislative  provision  could  be  made.     (Cal,)' 
Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

6.  CONSTITUTIONAL  IiAW.— The  Exercise  of  the  Police 
Power  is  subject  to  the  supervision  of  the  courts,  but  police  regula- 
tions may  not  be  declared  void  merely  because  deemed  contrary  to 
natural  justice  and  equity,  but  only  because  they  violate  some  con- 
stitutional right.     (Ind.)     State  v.  Bichcreek,  491. 

CONTEMPT. 

1.  CONTEMPT — Jury  Trial. — In  a  proceeding  for  contempt,  the 
defendant  is  not  entitled  to  a  jury  trial.  (Miss.)  O'Flynn  v.  State, 
727. 

2.  CONTEMPT — Sworn  Djnlal — Evidence  to  Show  Contempt. — 
In  a  proceeding  for  constructive  contempt,  the  sworn  answer  of  the 
defendant  denying  the  contempt  does  not  preclude  the  court  from 
taking  testimony  to  prove  that  such  answer  is  untrue,  and  to  estab- 
lish the  contempt.     (Miss.)     O'Flynn  v.  State,  727. 

See  Trades  Union. 

CONTRACTS. 

For  Benefit  of  Third  Persons. 

1.  CONTRACTS  for  Benefit  of  Third  Person— Right  to  Sue  on. — 
A  city,  as  the  trustee  of  an  express  trust,  cannot,  unless  especially 
authorized  by  its  contract  for  the  improvement  of  a  street,  maintain 
a  suit  for  the  use  and  benefit  of  abutting  owners  on  the  street, 
against  the  contractor  and  his  bondsmen  for  damages  to  such 
property  owners,  caused  by  a  breach  of  the  contract.  (Mo.)  City 
of  St.  Louis  V.  G.  H.  Wright  Contracting  Co.,  810. 

2.  CONTRACTS  for  the  Benefit  of  Third  Persons — Parties — ^Right 
to  Sue  on. — If  the  third  party  is  not  named  in  a  contract  made 
by  a  city  to  improve  a  street  for  the  use  of  such  third  party,  the 
latter  is  the  public,  and  not  the  abutting  property  owners,  who 
are  assessed  to  pay  the  cost  of  the  improvement,  and  such  a  contract 
does  not  authorize  the  city  to  sue,  for  the  use  and  benefit  of  such 
owners,  for  a  breach  thereof  by  the  contractor.  (Mo.)  City  of  St. 
Louis  V.  G.  H.  Wright  Contracting  Co.,  810. 

3.  CONTRACTS  for  Benefit  of  Third  Persons — Right  to  Sue 
When  Third  Parties  Named. — If  a  bond  given  in  connection  with  a 
contract  made  by  a  city  for  the  improvement  of  a  street  provides 
that  the  contractor  shall  faithfully  and  properly  perform  the  con- 
tract, and  that  the  bond  may  be  sued  on  at  the  instance  of  any 
materialman,  laboring  man  or  mechanic,  in  the  name  of  the  city,  to 
his  use,  for  any  breach  thereof,  the  city  can  sue  for  the  use  of  such 
parties  only  as  are  named  in  the  bond,  and  it  has  no  power  to 
sue  for  the  use  of  the  abutting  owners  on  the  street  to  be  improved 
for  a  breach  of  such  contract.  (Mo.)  City  of  St.  Louis  v.  G.  H. 
Wright  Contracting  Co.,  810. 

4.  CONTRACTS  for  Benefit  of  Third  Persons — ^Power  of  City  to 
Make. — A  city  has  no  intrinsic  power  to  make  a  contract  authorizing 
it  to  maintain  a  suit  for  the  use  and  benefit  of  abutting  property 
owners  against  a  contractor  and  his  bondsmen  for  a  failure  to  per- 
form a  contract,  made  by  the  city  for  the  improvement  of  the  street. 
(Mo.)     City  of  St.  Louis  v.  G.  II.  Wright  Contracting  Co.,  810. 

5.  CONTRACT  for  Benefit  of  Third  Persons — City  as  Agent  for 
Property  Owners. — Although  a  city  in  making  a  contract  for  street 
improvement  is  required  to  let  it  to  the  lowest  bidder,  this  does  not 
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constitute  it  the  agent  of  the  abutting  property  owners,  so  as  to  en- 
title it  to  sue  for  their  use  for  damages  to  them  arising  from  a 
breach  of  the  contract.  (Mo.)  City  of  St.  Louis  v.  G.  H.  "Wright 
Contracting  Co.,  810. 

6.  CONTEACT  for  Benefit  of  Third  Persons — ^Right  to  Recover. — 
Third  persons  to  recover  upon  a  contract  entered  into  for  their 
benefit  must  have  either  adopted  the  contract  or  complied  with  its 
provisions  relating  to  them,  or  the  debt  or  duty  owing  to  such 
third  party  must  have  passed  to  or  vested  in  the  obligee  of  the 
contract  before  suit  is  brought.  (Mo.)  City  of  St.  Louis  v.  G.  H. 
Wright  Contracting  Co.,  810. 

Conflict  of  Laws, 

7.  CONFLICT  OF  LAWS— Contract  to  be  Partly  Performed  In 
Two  States. — If  a  contract  is  made  in  one  state  to  be  performed  in  an- 
other, the  law  of  the  latter  controls,  but  if  the  contract  is  to  be  partly 
performed  in  one  state  and  partly  in  another  state  or  country,  the 
law  of  the  place  where  made  controls,  unless  a  clear,  mutual  inten- 
tion is  manifested  that  it  shall  be  controlled  by  the  law  of  some 
other  country.     (N.  C.)     Johnson  v.  Western  Union  Tel.  Co.,  961. 

8.  A  CONTRACT,  Though  Made  and  to  be  Performed  in  An- 
other State,  must  be  Construed  by  the  Principles  of  the  Common  Law, 
and  in  the  absence  of  pleading  and  proof  to  the  contrary,  the  court 
will  presume  that  the  common  law  of  the  state  of  the  contract  is 
the  same  as  that  of  the  state  where  the  question  is  presented  for  de- 
cision.    (Ala.)     Southern  Express  Co.  v.  Owens,  41. 

9.  PLEADING. — The  Rule  that  the  Place  of  the  Contract  Governs 
can  be  Invoked  Only  by  Appropriate  Pleadings,  followed  by  proof 
of  the  law  of  the  foreign  jurisdiction.  (Ala.)  Southern  Express  Co. 
V.  Owens,  41. 

Illegality. 

10.  CONTRACTS,  Void,  Right  Of  Strangers  to  Insist  upon  Void 
Character  of. — If  contracts  are  for  some  reason  void,  then  that  they 
are  so  void  may  be  insisted  upon  by  persons  not  parties  thereto,  where 
a  liability  against  them  is  sought  to  be  asserted  having  its  founda- 
tion on  such  contracts,  (Tenn.)  Ingersoll  v.  Coal  Creek  Coal  Co., 
1003. 

11.  A  CONTRACT,  Though  not  Illegal,  may  be  Accompanied  with 
Circumstances  surrounding  its  making  which  would  deter  courts  from 
enforcing  it  or  rights  based  upon  it.  (Tenn.)  Ingersoll  v.  Coal 
Creek  Coal  Co.,  1003. 

12.  CONTRACTS,  ILLEGAL.— Courts  will  not  Entertain  an  Ac- 
tion in  Affirmance  of  an  illegal  contract,  though  the  party  agninst 
whom  relief  is  sought  makes  no  objection  on  the  grouinl  of  the  il- 
legality, or  expressly  waives  it.  (Cal.)  Union  Collection  Co.  v. 
Buckman,  164. 

See   Assignments. 

CONVERSION. 

See  Trover  and  Conversion, 

CONVEYANCES. 
See  Deeds;   Vendor  and   Vendee. 
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COEPOEATIONS. 

In  General. 

1.  CORPORATIONS. — The  Directors  of  a  Corporation  are  trustees 
for  the  stockholders,  to  whom  they  owe  perfect  fidelity  in  the  dis- 
charge of  their  duties.  (Iowa)  Hinkley  v.  Oil  and  Pipe  Line  Co., 
564. 

2.  CORPORATIONS — lAskbility  of  Oflacers  and  Stockholders. — The 
stockholders  and  officers  of  a  corporation  are  liable  to  it  and  its 
creditors  for  any  acts  of  malfeasance,  misfeasance  or  nonfeasance 
by  which  their  rights  are  injuriously  aflFected,  and,  as  a  consequence, 
for  any  loss  arising  out  of  their  fraud  or  negligence.  (N.  C.)  Mc- 
Iver  V.  Young  Hardware  Co.,  970. 

S.  CORPORATIONS — The  Trust  Fund  Doctrine. — ^While,  as  be- 
tween itself  and  its  creditors,  a  corporation  may  be  regarded  simply 
as  a  debtor,  still,  as  between  its  creditors  and  its  stockholders,  its  as- 
sets are  considered  in  equity  as  a  fund  for  the  payment  of  debts, 
and  cannot  be  diverted  from  that  purpose  for  the  benefit  of  the  latter, 
no  matter  what  the  form  of  the  transaction  by  which  the  scheme  of 
the  transfer  is  consummated.  (N.  C.)  Mclver  v.  Young  Hardware 
Co.,  970. 

4.  CORPORATION — Liability  of  Stockholders,  When  not  Affected 
by  Charter  Provisions. — The  provision  in  the  charter  of  a  corporation 
that  no  stockholder  shall  be  liable  for  any  debt,  liability,  contract, 
tort,  omission  or  engagement  of  the  corporation  or  other  stockholder 
therein  does  not  prevent  the  stockholders  from  being  held  liable 
as  officers  or  directors  for  a  joint  tort  or  misfeasance  committed  by 
them  to  the  prejudice  of  creditors.  (N.  C.)  Mclver  v.  Young  Hard- 
ware Co.,  970. 

5.  APPEAL  AND  ERROR — Service  of  Process  Against  Corpora- 
tion not  Appearing  to  be  on  Authorized  Person. — If  it  appears  that 
there  is  a  decree  pro  confesso,  but  it  does  not  appear  that  the  person 
on  whom  the  service  was  made  was  a  person  on  whom  process  could 
be  served,  the  decree  is  erroneous.  (Ala.)  Lea  v.  Iron  Belt  Mercan- 
tile Co.,  93. 

Powers — Ultra  Vires. 

6.  CORPORATIONS. — Powers  of  Corporations  In  Affecting  Their 
Objects  are  as  broad  and  comprehensive  as  those  of  an  individual 
when  not  expessly  prohibited.  (Neb.)  Herrick  v.  Humphrey  Hard- 
ware Co.,  917. 

7.  CORPORATIONS — ^Ultra   Vires    Contracts. — No    action  can  be 
■  maintained  by  either  party  on  an  ultra  vires  contract — not  even  by  a 

party  who  has  fully  executed  the  contract  on  his  part.     (Tenn.)     L. 
Leonhardt  &  Co.  v.  W.  H.  Small  &  Co.,  994. 

Promoters. 

8.  CORPORATIONS — Right  of  Promoters  of  Compensation. — Pro- 
moters of  a  corporation  who  render  services  in  its  organization  with 
no  view  of  compensation  cannot  enforce  payment  therefor  against 
the  corporation  after  it  is  organized.  (Iowa)  Hinkley  v.  Oil  and 
Pipe  Line  Co.,  5G4. 

9.  CORPORATIONS — Relation  of  Promoters  to  Subscribers. — Pro- 
moters of  a  corporation  stand  in  a  fiduciary  relation  to  the  company 
to  be  organized  and  those  who  subscribe  for  its  stock,  and  are  bound 
to  act  in  good  faith  and  to  deal  with  them  in  perfect  candor.  (Iowa) 
Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 
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Suhscriptions  to  StocJe. 

10.  COEPORATIONS.— A  Subscriber  to  Stock  has  the  Right  to  as- 
sume that  others  are  paying  the  same  price  for  stock  that  he  is  con- 
tracting to  pay.     (Iowa)     Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 

11.  COEPORATIONS.— The  Issue  of  Stock  Gratuitously  is  viola- 
tive of  the  rights  of  other  stockholders  and  creditors  of  the  corpora- 
tion, even  though  the  directors  believe  that  all  the  stock  will  attain 
par  value.     (Iowa)     Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 

12.  CORPORATIONS. — Directors  Who  Fail  to  Disclose  to  a  Sub 
scriber  to  stock  that  they  are  gratuitous  holders  of  a  ma.iority  of  the 
shares  are  guilty  of  fraudulent  concealment  and  liable  for  damages 
resulting  therefrom.     (Iowa)     Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 

13.  CORPORATIONS. — Representations  to  Subscribers  that  stock 
is  nonassessable,  which  are  merely  expressive  of  an  opinion,  do  not 
obviate  the  further  misstatement  that  the  stock  is  fully  paid.  (Iowa) 
Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 

14.  CORPORATIONS — Recovery  of  Money  Paid  for  Stock. — Rep- 
resentations by  the  directors  to  a  subscriber  of  stock  that  promoters 
of  the  corporation  paid  for  the  stock  held  by  them,  when  in  fact 
they  did  not,  entitles  him  to  recover  the  sum  he  was  thereby  induced 
to  pay  for  the  certificate  issued  to  him.  (Iowa)  Hinkley  v.  Oil  and 
Pipe  Line  Co.,  564. 

15.  CORPORATIONS — Parol  Evidence  of  Fraud  in  Sale  of  Stock. 
The  rule  that  parol  representations  are  not  admissible  to  vary  the 
terms  of  a  written  agreement  has  no  application  to  representations 
which  amount  to  a  fraud  practiced  in  procuring  subscriptions  to  cor- 
porate stock.     (Iowa)     Hinkley  v.  Oil  and  Pipe  Line  Co.,  564. 

16.  CORPORATIONS — ^Rescission  of  Subscriptions  of  Stock  After 
Insolvency. — A  subscriber  to  stock  may,  notwithstanding  the  insol- 
vency of  the  corporation,  rescind  his  subscription  on  the  ground  of 
fraud,  if  he  has  been  diligent  in  discovering  the  fraud  and  repudiating 
the  transaction,  unless  proceedings  in  insolvency  have  been  instituted 
or  some  act  of  insolvency  committed.  (Iowa)  Hinkley  v.  Oil  and 
Pipe  Line  Co.,  564. 

Lien  of  Stoclc. 

17.  CORPORATIONS — Lien  on  Its  Stock. — At  common  law  a  cor- 
poration has  no  lien  upon  the  shares  of  its  stockholders  for  debts  due 
from  them  to  the  company,  and  such  a  lien  will  not  be  enforced,  un- 
less created  by  statute,  charter  or  by  law.  (Neb.)  Herrick  v.  Hum- 
phrey Hardware  Co.,  917. 

Issuance  of  Stock,  at   Overvaluation. 

18.  CORPORATION,  Notice  to  Creditors  of  that  Stock  was  Is- 
sued for  Property  Taken  at  an  Overvaluation. — Though  property  hns 
been  received  at  an  overvaluation  in  payment  of  a  subscription  to 
the  stock  of  a  corporation,  its  creditors  who  take  such  stock  with 
knowlfdge  of  the*  overvaluation  and  payment  thereby  rflnnot  assail 
the  transaction.      (Ala.)      Lea  v.  Iron  Belt  Mercantile  Co.,  9.1. 

19.  CORPORATION.  Knowledge  of  Chief  Stockholder  and  Man- 
ager, When  must  be  Imputed  to  It. — If  one  who  is  the  manager  and 
chief  stockholder  in  a  corjioration  and  constitutes  its  niter  ego  has 
knowledge  of  the  fact  that  stock  has  been  issued  in  another  corpora- 
tion for  property  received  at  an  overvaluation,  though  such  knowl- 
edge was  acquired  by  him  while  not  acting  as  agent  of  his  corpora- 
tion, such  knowledge  must  be  iiuiiufed  to  it,  and  precludes  it  as  a 
creditor  of   the   other   rori  oration    from    maintaining  a  suit    to   aMail 

Am.  St.  Kep.,  Vol.   119- CS 


lOT-i  Index. 

the  transaction  by  which  the  stoelc  of  the  latter  corporation  was  is- 
ined,  and  compelling  its  stockholders  to  make  additional  payments 
on  their  subscriptions.     (Ala.)     Lea  v.  Iron  Belt  Mercantile  Co.,  93. 

Transfer  of  Stock. 

20.  COEPOBATIONS — Shares  of  Stock — Transfer  of. — AlthouRb 
shares  of  corporate  stock  are  not,  strictly  speaking,  negotiable  in- 
stniments,  yet  they  partake  of  the  qualities  of  a  negotiable  security 
to  such  an  extent  that  they  pass  from  indorser  to  indorsee  shorn 
of  all  secret  liens  agaijist  the  stock  in  the  hands  of  the  original 
owner.     (Neb.)     Herrick  v.  Humphrey  Hardware  Co.,  917. 

21.  COEPOBATIONS — Transfer  by  One  to  Another,  When  Invalid. 
Directors  of  a  corporation,  though  they  are  also  stockholders,  cannot 
sell  its  property  to  anyone  for  their  own  benefit  to  the  prejudice  of 
its  creditors.  Hence,  they  cannot  sell  practically  the  entire  property 
of  the  corporation  upon  a  consideration  moving  to  themselves.  (N. 
C.)     Mclver  v.  Young  Hardware  Co.,  970. 

Sale  of  Property  and  Franchise. 

22.  CORPORATIONS — Sale  of  Franchise  as  Relief  from  Liability. 
A  corporation  charged  with  a  duty  to  the  public  cannot,  by  sale  or 
otherwise,  dispose  of  its  property  or  franchises  so  as  to  relieve  itself 
from  liability  for  acts  done  or  omitted  without  legislative  sanction 
expressly  exempting  it  from  liability.  (Ga.)  Georgia  E.  R.  &  B.  Co, 
V.  Haas,  327. 

23.  CORPORATIONS — Conveyance  by  One  to  Another,  When 
Deemed  Fraudulent. — A  sale  by  one  corporation  to  another  in  con- 
sideration of  the  latter 's  delivering  a  specified  amount  of  stock  to 
the  individual  shareholders  in  the  selling  corporation  and  guaranteeing 
the  payment  of  its  debts  is  prima  facie  fraudulent  as  to  the  creditors 
of  the  selling  corporation.  (N.  C.)  Mclver  v.  Young  Hardware  Co., 
970. 

24.  CORPORATIONS,  Directors  of,  When  Answerable  for  Its 
Debts  Because  They  have  Disposed  of  Its  Assets  for  Stock  in  Another 
Corporation. — If  the  directors  of  a  corporation  in  its  behalf  sell  its 
assets  to  another  corporation  in  consideration  that  the  latter  will 
issue  to  them  a  specified  amount  of  its  stock  and  pay  the  debts 
of  the  selling  corporation,  such  directors,  having  disposed  of  its  prop- 
erty wrongfully,  are  personally  liable  for  the  debts  of  such  corpora- 
tion, the  property  so  disposed  of  having  been  of  sufficient  value  to 
pay  such  debts,  and  the  creditors  cannot  be  compelled  to  accept 
the  stock  so  agreed  to  be  paid.  (N.  C.)  Mclver  v.  Young  Hardware 
Co.,  970. 

25.  A  CORPORATION  cannot  be  Regarded  as  a  Bona  Fide  Pur- 
chaser for  Value,  without  notice,  when  another  corporation  sells  to 
it  its  assets  in  consideration  that  the  purchaser  will  make  payment 
by  assuming  the  debts  of  the  selling  corporation  and  by  issuing  a 
specified  amount  of  its  stock  to  the  directors  authorizing  such  sale. 
(N.  C.)     Mclver  v.  Young  Hardware  Co.,  970. 

26.  COBPORATION,  Purchaser  of  Assets  of  One,  When  Becomes 
Answerable  for  the  Latter 's  Liabilities. — If  one  corporation  sells  its 
assets  to  another  in  consideration  of  the  agreement  of  the  latter  to 
issue  its  stock  in  a  specified  amount  to  the  directors  of  the  selling 
corporation,  the  purchasing  corporation  and  the  directors  of  the  sell- 
ing corporation  are  jointly  and  severally  liable  to  the  receiver  of  the 
Belling  corporation  for  the  payment  of  its  liabilities,  the  property  so- 
sold  having  been  of  sufficient  value  to  make  such  paymoat.  (N.  C). 
Mclver  v.  Young  Hardware  Co.,  970. 
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27.  COEPORATIONS,  Fraudulent  Transfer  from  One  to  Another 
Though  There  is  No  Fraudulent  Intent. — Where  one  corporation 
transfers  its  assets  to  another  in  consideration  of  an  agreement  that 
the  latter  will  pay  a  specified  sum  on  its  capital  stock  to  the  stock- 
holders and  directors  of  the  former  in  consideration  of  the  liabilities 
of  the  selling  corporation,  the  transaction  is  fraudulent  as  to  its 
creditors,  though  no  actual  fraudulent  intent  can  be  imputed  to  the 
parties.  (N.  C.)  Mclver  v.  Young  Hardware  Co.,  970. 
See  Receivers,  2. 

COSTS. 

1.  COSTS — Memorandtun  of — Burden  of  Proof. — A  memorandum 
of  items  of  costs,  duly  verified,  served  on  the  opposite  party  and  duly 
filed,  is  prima  facie  evidence  that  the  items  were  properly  expended 
and  therefore  taxable,  unless,  as  matter  of  law,  they  appear  otherwise 
upon  the  face  and  the  burden  of  proving  that  such  items  were  not 
properly  taxable  is  upon  the  other  party.  (Mont.)  Brando  v.  Bab- 
eock  Hardware  Co.,  858. 

2.  COSTS. — The  Court  may  Tax  the  Costs  of  a  suit  by  a  widow 
to  rescind  her  election  to  take  under  the  law  instead  of  under  her 
husband's  will  against  the  particular  defendants  who  fraudulently 
procured  the  election  to  be  made.     (Ind.)     Whitesell  v.  Strickler,  524. 

3.  COSTS. — ^If  One  of  Several  Defendants  makes  a  separate  issue, 
which  is  declared  against  him,  he  is  liable  for  the  costs.  (Ind.) 
Whitesell  v.  Strickler,  524, 

COUNTEBCLAIMS. 
See  Setoff  and  Counterclaim. 

COURTS. 

COUBTS — Concurrent  Jurisdiction — ^Review  of  Judgments. — 
Courts  of  concurrent  jurisdiction  have  no  power  to  reviiw  or  super- 
vise by  writ  of  habeas  corpus  the  judgments  of  one  another.  (Colo.) 
Martin  v.  District  Court,  262. 

Note. 

Creditors^  appeal  by  from  judgments  against  their  debtors,  754,  760. 

CRIMINAL  LAW. 
Custom. 

1.  CRIMINAL  LAW — Custom  as  Defense  to  Crime. — A  local  cus- 
tom cannot  operate  to  suspend  a  criminal  statuto,  or  to  overthrow  the 
rules  of  evidence  by  which  the  commission  of  an  ofTcnso  is  proved. 
(Neb.)     Crockford  v.  State,  876. 

Evidence. 

2.  EVIDENCE — Trailing  of  Dogs. — After  evidence  as  to  the  na- 
ture and  training  of  dogs,  the  testimony  of  a  witness  may  bo  re- 
ceived as  to  their  trailing  of  a  defendant  accused  of  crime.  (Ala.) 
Hargrove  v.  State,  60. 

3.  EVIDENCE — Tracks  and  Defendant's  Shoes, — Evidence  that 
the  tracks  of  the  defendant 's  sluxs  corresponded  in  length  and  width 
with  the  tracks  found  at  the  scene  of  the  crime  is  admissible.  (Ala.) 
Hargrove  v.  State,  60. 
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Confessions. 

4.  CEIMINAL  LAW — Confessions  as  Evidence — Question  for 
Court. — The  determination  of  the  question  as  to  whether  a  confession 
alleged  to  have  been  made  by  one  accused  of  crime  is  admissible  is 
for  the  court  alone.     (Mont.)     State  v.  Sherman,  869. 

5.  CRIMINAL  LAW — Confessions  as  Evidence — Review  on  Ap- 
peal.— The  examination  of  the  evidence  touching  the  admissibility  of 
the  confession  of  one  accused  of  crime,  and  the  action  of  the  court 
thereon,  must  be  conducted  in  the  presence  of  the  jury,  to  entitle  the 
action  of  the  court  to  review  on  appeal.  (Mont.)  State  v.  Sherman, 
869. 

6.  CRIMINAL  LAW — Confessions  as  Evidence — Right  of  Jury. 
The  jury  is  not  absolutely  bound  to  believe  the  facts  narrated  in  the 
confession  of  one  accused  of  crime  and  admitted  in  evidence  by  the 
court,  but  may  give  them  such  weight  as  it  deems  proper,  and  in  de- 
termining the  weight  to  be  given  to  them  it  may  consider  all  the 
circumstances  under  which  the  confession  was  made,  and  the  jury 
must,  therefore,  hear  the  evidence  touching  the  making  of  such  con- 
fession, although  it  is  addressed  primarily  to  the  court.  (Mont.) 
State  v.  Sherman,  869. 

7.  CRIMINAL  LAW — Confessions  as  Evidence — Inducements. — A 
confession  of  one  accused  of  crime  procured  by  an  inducement  held 
out  by  one  in  authority  is  admissible,  unless  it  was  procured  under 
circumstances  indicating  that  the  inducement  held  out  to  the  accused 
was  sufficient  to  induce  a  reasonable  person,  in  a  like  situation  to 
apeak  regardless  of  the  truth  or  falsity  of  his  statement,  rather  than 
remain  silent.     (Mont.)     State  v.  Sherman,  869. 

Trial. 

8.  TRIAL — Instructions — Harmless  Error. — ^Failure  to  instruct  the 
jury  on  admissions  or  statements  made  by  the  accused  to  the  effect 
that  what  he  said  against  himself  should  be  taken  as  true,  in  relation 
to  admissions  contained  in  certain  letters  written  by  him,  is  not 
prejudicial  to  him  and  is  harmless  error.     (Mo.)     State  v.  Oakes,  792. 

9.  TRIAL — ^Improper  Remarks  by  Counsel — Correction  by  Court. 
If  the  trial  court  corrects  counsel  by  telling  him  that  remarks  made 
by  him  in  argument  are  clearly  outside  the  record  and  improper, 
this  is  sufficient  to  prevent  the  arousing  of  prejudice  in  the  minds  of 
the  jury  against  the  defendant,  and  will  prevent  such  remarks  from 
working  a  reversal  of  the  judgment.     (Mo.)     State  v.  Oakes,  792. 

Eeasondble  Doubt. 

10.  CRIMINAL  LAW — Reasonable  Doubt— Instructions. — In  a 
criminal  case,  each  juror,  as  distinguished  from  the  jury  as  a  whole, 
must  be  convinced  beyond  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, before  the  jury  can  convict,  and  a  refusal  to  give  an  in- 
struction to  this  effect  is  error.     (Miss.)     Bell  v.  State,  722. 

11.  APPEAL — ^Definition  of  Reasonable  Doubt. — A  judgment  will 
not  be  reversed  solely  on  the  ground  that  a  questionable  definition 
of  reasonable  doubt  is  given  to  the  jury.  (Neb.)  Junod  v.  State, 
890. 

Former  Jeopardy. 

12.  CRIMINAL  LAW— Former  Acquittal— Plea  in  Bar.— If  two 
counts  in  an  indictment  charge  two  separate  and  distinct  offenses, 
resting  on  different  essential  elements,  an  acquittal  on  one  count 
does  not  bar  a  prosecution  for  the  offense  charged  in  the  other  count, 
and  a  plea  in   bar,   setting   up   the   acquittal   as   to   the   one   count, 
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and  alleging  that  the  offense  charged  in  the  other  count  grew  out  of 
the  same  transaction  as  that  contained  in  the  count  upon  which 
the  acquittal  was  had,  and  that  the  evidence  to  be  given  on  the  im- 
pending trial  would  be  the  same  as  that  given  on  the  first  trial,  pre- 
sents a  pure  question  of  law,  apparent  upon  the  face  of  the  record, 
and  a  demurrer  to  such  plea  is  properly  sustained.  (Mo.)  State  v. 
Oakes,  792. 

See  Venue. 

DEATH. 

DEATH. — A  Foreign  Administrator  may  Maintain  an  Action 
for  the  wrongful  death  of  his  intestate.  (Ark.)  St.  Louis  etc.  Ry. 
Co.  v.  Graham,  112. 

DEEDS. 

Execution. 

1.  CONVEYANCE,  Necessity  for  a  Grantee. — A  conveyance  is 
void  unless  the  grantee  named  is  capable  of  taking  and  holding  the 
property,  and  the  grantee  must  be  a  person  either  natural  or  arti- 
ficial.    (Cal.)     Eixford  v.  Zeigler,  229. 

2.  A  CONVEYANCE  Designating  the  Grantee  as  "the  Commun- 
ity Styling  Itself  the  German  Boman  Catholic  St.  Bonifazieus  Church 
Community,"  there  being  no  corporation  de  facto  or  de  jure,  and 
the  community  being  an  unincorporated  association  of  persons  for 
religious  worship,  no  member  of  which  ever  undertook  to  take  pos- 
Bcssion  of  the  property  or  to  use  it  for  any  purpose  specified  in  the 
conveyance,  transfers  no  title  and"  leaves  the  property  subject  to  exe- 
cution sale  against  the  grantor.     (Cal.)     Eixford  v.  Zeigler,  229. 

3.  DEEDS — Delivery  with  Name  of  Grantee  in  Blank. — A  deed 
left  blank  as  to  the  grantee,  but  otherwise  fully  executed,  vests  title 
in  the  person  whose  name  is  subsequently  inserted  therein  by  the 
one  to  whom  it  is  delivered  as  a  conveyance  with  authority  to  in- 
sert the  name.     (Iowa)     Hall  v.  Kary,  639. 

4.  DEEDS — Delivery  with  Name  of  Grantee  in  Blank — Good 
Faith  Purchaser. — One  who,  for  full  consideration  and  without  no- 
tice of  fraud,  takes  a  conveyance  of  property  by  delivery  of  a  deed 
executed  and  delivered  to  his  grantor  by  a  prior  owner  and  blank  as 
to  name  of  the  grantee,  becomes  a  purchaser  without  notice  as  ef- 
fectually as  though  his  grantor  had  executed  a  direct  conveyance. 
(Iowa)     Hall  v.  Kary,  639. 

Delivery. 

5.  CONVEYANCE. — ^Delivery  is  a  Necessary  Incident  to  the  exe- 
cution of  deed,  without  which  it  cannot  take  efft'ct.  (Ala.)  Napier 
V.  Elliott,  17. 

6.  CONVEYANCE.— Eegistration  is  not  Conclusive  Evidence  of 
Delivery,  but  may  be  rebutted.     (Alu.)     Napier  v.  Elliott,  17, 

7.  CONVEYANCE. — ^Delivery  Bests  on  Intention  and  is  to  be  Col- 
lected from  all  the  acts  and  declarations  of  the  parties  having  relation 
to  it.     (Ala.)     Napier  v.  Elliott,  17. 

8.  CONVEYANCE — Delivery. — Declarations  of  the  Grantor  at  the 
Signing  and  Acknowledgment  of  a  Deed  explanatory  of  his  sub- 
sequent act  in  procuring  its  registration  are  coinj.etcnt  evidence  on 
the  question  of  delivery.     (Ala.)     Napier  v.  Elliott,  17. 

Construction. 

9.  CONVEYANCE,  Construing  In  Case  of  Patent  Ambiguity. — If 
an  ambiguity  is  patent  on  the  face  of  a  deed,  parol  evidence  of  iii- 
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tention  is  not  admissible,  but  the  instrument  must  be  construed  bj 
the  court,  and  it  is  entitled  to  the  whole  of  the  circumstances  sur- 
rounding the  parties,  to  enable  it  to  determine  the  property  intended 
to  be  conveyed.     (Ala.)     Eeynolds  v.  Lawrence,  78, 

10,  CONVEYANCE — Parol  Evidence  to  Aid  In  Construing.— 
Where  the  lands  are  described  in  the  conveyance  as  S.^  and  NE.^  of 
NW.Vi  of  a  designated  section,  parol  evidence  is  admissible  to  prove 
that  all  of  the  lands  thus  described  were  intended  to  be  in  the  NW.  V* 
of  such  section,     (Ala.)     Reynolds  v.  Lawrence,  78. 

11.  CONVEYANCE — Construction  by  B>eference  to  Number  of 
Acres  Si>ecified. — If  part  of  the  lands  conveyed  are  described  as  "S.Vj 
and  NE.  i/4  of  NW.  ^4,  sec,  29,"  and  the  conveyance  states  that  the 
whole  of  the  lands  amount  to  one  hundred  and  sixty  acres,  the  deed 
must  be  construed  as  conveying  the  south  half  of  the  northwest 
quarter  of  the  section,  for  otherwise  it  would  embrace  much  more  than 
the  number  of  acres  specified.     (Ala.)     Eeynolds  v.  Lawrence,  78. 

See  Acknowledgments. 
Note. 

Deeds,  forged,  what  amounts  to  uttering  of,  319, 
Definition  of  desertion  as  a  cause  for  divorce,  618. 

DESCENT. 

1.  CHILD  EN  VENTEE  SA  MERE,  Inheritance  of. — ^Upon  the 
death  of  a  father,  the  inheritance  vests  immediately  in  his  child  en 
ventre  sa  mere  as  well  as  in  his  children  already  born.  (N.  C.) 
Deal  V.  Sexton,  943. 

2.  A  CHILD  EN  VENTRE  SA  MERE,  for  all  the  Beneficial  Pur- 
poses of  Heirship,  is  considered  as  absolutely  born.  (N.  C.)  Deal  v. 
Sexton,  943. 

DIVORCE. 

1.  DIVORCE — ^Desertion — Cessation  of  Intercourse. — Cohabitation, 
as  well  as  marital  intercourse,  must  be  abandoned  and  there  must  be 
a  complete  separation  to  constitute  such  desertion  as  entitles  the  un- 
offending spouse  to  a  decree  of  divorce.  (Iowa)  Pfannebecker  ▼. 
Pfannebecker,  608. 

2.  DIVORCE — ^Desertion — ^Refusal  to  have  Marital  Intercourse. — 
If  the  condition  of  health  of  a  wife  is  such  as  to  justify  her  in  de- 
clining to  indulge  in  marital  intercourse,  such  conduct  does  not  con- 
stitute desertion.     (Iowa)     Pfannebecker  v.  Pfannebecker,  608. 

3.  DIVORCE — Cruelty. — Persistent  nagging  on  the  part  of  a  wife, 
together  with  her  unfounded  accusations  of  infidelity  on  the  part  of 
her  husband,  not  impairing  his  health  so  as  endanger  his  life,  does  not 
constitute  such  cruelty  as  justifies  divorce.  (Iowa)  Pfannebecker 
V,  Pfannebecker,  608. 

4.  DIVORCE — Cruelty — Refusal  to  Cohabit. — Refusal  of  cohabi- 
tation by  a  wife  with  her  husband  for  three  years  is  extreme  cruelty, 
and  a  ground  for  divorce.     (Mich.)     Campbell  v.  Campbell,  660. 

5.  DIVORCE — Cruelty — ^Accusations  of  Infidelity. — Repeated  and 
unfounded  accusations  by  a  wife  of  adultery  committed  by  her  hus- 
band, if  made  in  the  presence  of  others,  constitutes  extreme  cruelty, 
and  is  ground  for  divorce.     (Mich.)     Campbell  v.  Campbell,  660. 
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Note. 

Divorce,  desertion,  absence  justified  by  the  conduct  of  the  other  spouse. 

619.  ^ 

desertion,  advances  and  concessions  to  terminate,  624,  625. 
desertion,  both  spouses  cannot  at  the  same  time  be  guilty  of,  626. 
desertion,  by  conduct  requiring  the  other  spouse  to  absent  herself. 

627. 
desertion,  consent  to,  what  amounts  to,  631. 
desertion,  caused  by  the  other  spOuse,  621. 
desertion,  cruel  conduct  causing,  626. 
desertion,  definitions  of,  618. 
desertion,  domicile,  refusal  to  follow  husband  to  may  amount  to, 

636. 
desertion,  duration  and  continuity  of  separation  essential  to,  622. 
desertion,  essentials  of,  618. 
desertion,  evidence  of,  what  suflBcient,  619. 
desertion,  failure  to  support  does  not  amount  to,  634,  635. 
desertion,  failure  to  support  does  not  constitute,  618. 
desertion,  failure  to  support  does  not  justify,  635. 
desertion,  for  sufficient  cause,  626,  627. 
desertion,  imprisonment  or  involuntary  absence  does  not  amoant 

to,  638. 
desertion,  inability  to  support  does  not  amount  to  nor  justify,  635. 
desertion,  innocent  spouse,  duty  of  to  seek  to  avoid,  623,  624. 
desertion,  intent  essential  to,  618. 
desertion,  intent  not  to  return  is  essential  to,  618. 
desertion,  intent,  when  should  be  presumed,  620. 
desertion  is  not  inferable  from  the  mere  fact  that  the  spouses  do 

not  live  together,  621. 
desertion,  living  apart  under  articles  of  separation  is  not,  621. 
desertion,  malicious,  intentional  is,  626. 
desertion,  misconduct  which  amounts  to,  628-630. 
desertion,  misconduct  which  justifies  separation,  627,  628. 
desertion  must  be  against  the  will  of  the  complaining  party,  621. 
desertion  must  be  willful,  619,  620,  626. 
desertion  must  be  without  sufficient  reason,  626. 
desertion,  offer  to  return  after,  625. 

desertion,  offer  to  terminate,  what  does  not  amount  to,  624. 
desertion,  permanent  change  of  domicile  without  the  consent  of 

the  other  spouse,  630. 
desertion,  reconciliation,  duty  to  seek,  623. 
desertiqn,  refusal  of  wife  to  live  in  husband's  home,  631,  632. 
desertion,  refusal  to  discontinue  though  originally  for  a  sufficient 

cause,  625. 
desertion,  refusal  to  receive  spouse  guilty  of,  624,  625. 
desertion,  separation,  articles  of  do  not  necessarily  disprove,  624. 
desertion,  separation  by  consent  is  not,  620. 
desertion,  separation  due  to  poverty  docs  not  constitute,  619. 
desertion,  separation  during  the  ptndency  of  divorce  proceedings 

does  not  constitute,  637,  C38. 
desertion,   separation   satisfactory   to    the   other   spouse   does   not 

amount  to,  631. 
desertion,  separation,  two  periods  of  cannot  be  united  to  constitute, 

622. 
desertion,  sexual  intercourse,  refusal  of,  whether  may  amount  to, 

632-634. 
desertion,  support,  furnisliing  of  does  rot  prevent,  634,  635. 
desertion,  time  when  docnn  .1  to  linvr  rdiniiipnced.  fi'Jl. 
desertion,  voluntary  separation,  win  n  (  luiiifjr.l  into,  G21. 
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DOGS. 

See  Animals;  Criminal  Law,  2-3. 

DOWEB. 

1.  VENDOR  AND  PUEOHASER— Mistake— Dower.— Tf  the  pur- 
chaser at  an  administrator's  sale  obtains  the  fee  simple  title  to  the 
decedent's  homestead,  under  the  mistaken  belief  on  the  part  of  the 
administrator,  shared  in  by  the  purchaser  or  induced  by  his  fraud, 
that  it  is  subject  to  dower,  and  the  purchaser  does  not  pay  for  that, 
he  may  be  compelled  to  pay  the  value  of  the  dower  interest.  (Mo.) 
Chrisman  v.  Linderman,  822. 

2.  DOWEB — Destruction  of. — Nothing  except  a  plain  mandate  of 
the  statute,  or  a  statutory  command,  deduced  by  necessary  implica- 
tions, will  suffice  to  set  aside  and  destroy  the  dower  right.  (Mo.) 
Chrisman  v.  Linderman,  822. 

3.  DOWEB — Homesteads — Merger. — The  right  of  the  wife  to 
dower  does  not  merge  in  her  homestead.  (Mo.)  Chrisman  v.  Linder- 
man, 822. 

4.  DOWEB — Homesteads — Construction  of  Statute. — A  statute 
providing  that  no  dower  shall  be  assigned  to  the  widow  when  the 
homestead  is  greater  than  one-third  of  the  real  estate  of  which  the 
husband  died  seised  does  not  destroy  the  dower  right.  It  continues  to 
exist  in  the  homestead,  but  the  widow's  right  to  its  assignment  is  sus- 
pended during  the  existence  of  the  homestead  estate  entirely  overlap- 
ping it.     (Mo.)     Chrisman  v.  Linderman,  822. 

5.  DOWEB — ^Homesteads — Bemarrlage. — Although  a  statute  may 
forbid  the  assignment  of  dower  when  the  homestead  is  greater  than 
one-third  of  the  decedent's  estate,  yet  when  the  widow  loses  her  home- 
stead by  marriage,  she  can  then  assert  her  claim  to  dower.  (Mo.) 
Chrisman  v.  Linderman,  822. 

6.  DOWEB — Homesteads — Bemarrlage — Sale  of  Dower  Bight. — If 
a  widow  has  a  homestead  in  all  of  the  land  owned  by  her  husband 
at  the  time  of  his  death,  and  she  remarries,  thereby  losing  her  home- 
etead,  her  dower  right  is  not  thereby  extinguished,  and  a  sale  by  th« 
administrator  of  such  land  to  pay  the  husband's  debts  does  not  con- 
vey to  the  purchaser  the  widow's  dower.  (Mo.)  Chrisman  v.  Lin- 
derman, 822. 

See  Wills,  41-43. 

DBAINAOE. 

1.  DBAINAGE. — No  Bight  to  Construct  an  Artificial  drain  over 
the  lands  of  another  exists  at  the  common  law;  and  drainage  statutes 
are  given  or  withheld  in  the  discretion  of  the  legislature,  and,  when 
enacted,  may  be  modified  or  repealed  at  the  pleasure  of  that  body. 
(Ind.)     Taylor  v.  Strayer,  469. 

2.  DBAINAGE — Bepeal  of  Statute. — The  Bepealing  clause  of  a 
drainage  statute  providing  that  "the  repeal  shall  not  affect  any  pend- 
ing proceeding  in  which  a  ditch  has  been  ordered  established,"  means 
that  only  such  proceedings  shall  be  saved  as  have  proceeded  to  a  final 
order  or  judgment  for  the  establishment  of  the  ditch,  and  in  which 
nothing  remains  but  the  execution  of  such  judgment.  It  does  not  save 
an  action  which  is  on  appeal  in  the  circuit  court  from  an  order  of 
the  board  of  commissioners  establishing  a  ditch,  (Ind.^  Taylor  v. 
Strayer,  469. 

3.  DBAINAGE. — In  Bepealing  the  Drainage  Statutes  in  Indiana 
the  legislature  intended  to  save  all  pending  ditch  proceedings  which 
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had  not  progressed  to  final  judgment,  provided  the  proposed  ditohos 
•were  not  designed  to,  and  would  not,  affect  lakes  covering  ten  acres. 
(Ind.)     Taylor  v.  Strayer,  469. 

4.  DBAINAGE — Eight  to  Kepeal  Statutes. — ^In  the  exercise  of  the 
sovereign  power  of  the  state,  it  is  the  prerogative  of  the  legislature 
to  embody  the  policy  of  the  state  in  such  drainage  laws  as  meets  its 
approval,  and  to  repeal  existing  laws  upon  that  subject,  unhampered  by 
prior  statutes.     (Ind.)     Taylor  v.  Strayer,  469. 

5.  DRAINAGE— Repeal  of  Statute — Costs. — The  right  to  recover 
costs  in  drainage  proceedings  ceases  with  the  repeal  of  the  statute 
authorizing  the  recovery,  unless  the  right  has  been  reduced  to  final 
judgment.     (Ind.)     Taylor  v.  Strayer,  469. 

6.  DRAINAGE — Repeal  of  Statute. — A  Plea  to  the  Jurisdiction, 
based  upon  a  statute  enacted  pending  an  appeal  in  drainage  proecod- 
iugs  from  the  board  of  commissioners  to  the  circuit  court,  is  properly 
entertained  after  the  time  when  ordinarily  the  issues  would  have  been 
finally  closed.     (Ind.)     Taylor  v.  Strayer,  469. 

DUE  PROCESS. 

See  Constitutional  Law,  2-5, 

EJECTMENT. 

1.  EJECTMENT — For  What  Maintainable. — Where  One  Erects  a 
Building  on  his  own  land,  but  projects  the  foundation  thereof  into 
the  soil  under  the  surface  of  his  neighbor's  land,  the  latter  may  main- 
tain ejectment  to  recover  the  portion  of  his  property  of  which  he  is 
thereby  ousted.     (Ga.)     Wachstein  v.  Christopher,  381. 

2.  EJECTMENT — ^Adverse  Possession — Case  for  Jury. — If  the  an- 
swer in  ejectment  is  a  general  denial  and  a  plea  of  the  statute  of 
limitations,  and  there  is  some  evidence  tending  to  show  that  the  de- 
fendants and  those  under  whom  they  claim  title  have  been  in  the 
adverse  possession  of  the  property  for  more  than  ten  consecutive 
years  before  the  commencement  of  the  suit,  the  court  properly  re- 
fuses to  take  the  case  from  the  jury.     (Mo.)     Gordon  v.  Park,  802. 

ELECTION. 

See  Wills,  41-43. 

ELECTIONS. 

1.  ELECTIONS. — The  Right  to  Vote  is  a  Political,  not  a  civil, 
right.  (Iowa)  United  States  Standard  Voting  Machine  Co.  y.  Hob- 
son,  539. 

2.  ELECTIONS — Ballots — Nomination  by  Several  Parties.— A 
statute  providing  for  a  special  election  and  making  the  provisions 
of  the  general  election  law  applicable  relating  to  the  printing  of  bal- 
lots, prohibiting  the  printing  of  a  name  more  than  once  thcroon.  en- 
titles a  candidate  to  have  his  name  appear  but  on.-c  on  the  ballot, 
although  he  is  nominated  by  scvrral  parties.  (Mich.)  Ihlnie  v. 
Board  of  Election  Commissioners,  «)S1. 

3.  ELECTIONS — Voting  Machines. — A  Court  of  Equity  has  no 
jurisdiction  to  restrain  the  use  of  voting;  marhiiirs  at  an  oloction. 
(Iowa)     United  States  Standard  Voting  Ma.-liine  Co.  v.  HoJ.son,  .'..'»». 

4.  ELECTIONS — Voting  Machines— A  Statute  authorizing  the 
use  of  voting  machines  is  not  unconstitutional.  (Iowa)  United 
States  Standard  Voting  Machine  Co.  v.  Hobson,  539. 
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5.  ELECTIONS — ^Voting  Machines — Secret  Ballot. — ^Voting  ma- 
chines cannot  be  used  at  an  election  where  it  is  impossible  to  so  ar- 
range the  names  of  candidates  upon  such  machines  as  to  permit  a 
voter  to  use  for  a  certain  desired  combination  of  candidates.  (Mich.) 
Helme  v.  Board  of  Election  Commissioners,  681. 

6.  ELECTIONS — Constitutional  Law — ^Voting  Machines — Secret 
Ballot. — A  statute  which  requires  a  voter  at  an  election  at  which 
voting  machines  are  used  to  call  for  a  paper  ballot  if  he  desires  to 
vote  for  a  combination  of  candidates  which  cannot  be  voted  for  on 
such  machines,  is  unconstitutional  as  violating  his  right  to  a  secret 
ballot.      (Mich.)     Helme  v.  Board  of  Election  Commissioners,  681. 

7.  ELECTIONS — ^Voting  Machines — Secret  Ballot. — Any  kind  of 
voting  machine  may  lawfully  be  used  at  any  election  in  which  the 
choice  between  candidates  can  be  expressed  by  the  use  of  the  ma- 
chine, or  by  any  other  method  which  does  not  disclose  to  the  in- 
spector or  others  the  purpose  of  the  voter.  (Mich.)  Helme  v. 
Board  of  Election  Commissioners,  681. 

ELECTEICITT. 

1.  ELECTEIC  LIGHT  COMPANIES— Liability  to  ChUdren.— If 
a  boy  climbs  into  a  tree,  through  the  branches  of  which  an  unin- 
sulated electric  wire  has  been  placed  by  an  electric  light  company, 
and  he  is  injured  by  coming  in  contact  with  such  wire,  the  company 
is  liable  therefor,  when  the  tree  is  such  as  any  small  boy  would  be 
attracted  to  and  use  in  his  play.  (Miss.)  Temple  v.  McComb  City 
etc.  Co.,  698. 

2.  ELECTRIC  LIGHT  COMPANIES— Negligence— Duty  Toward 
Children. — The  immemorial  habit  of  small  boys  to  climb  small  trees 
filled  with  abundant  branches  reaching  almost  to  the  ground  is  a 
habit  of  which  electric  corporations  stretching  their  wires  over  such 
trees  must  take  notice.  (Miss.)  Temple  v.  McComb  City  etc.  Co., 
698. 

EN  VENTRE    SA   MERE. 
See  Descent;  Partition  4. 

EQUITY. 

1.  CHANCERY,  Jurisdiction  of  may  be  Extended  Beyond  Action 
in  Personam. — Though  in  the  exercise  of  its  inherent  equity  jurisdic- 
tion a  court  of  chancery  acts  only  in  personam,  the  legislature  may,  so 
far  as  the  constitutional  provision  regarding  due  process  of  law  is 
concerned,  confer  upon  such  courts  a  jurisdiction  which  shall,  as  to 
property  within  the  state,  operate  upon  it  in  some  other  way  than 
merely  directing  the  defendants  to  do  or  refrain  from  doing  some 
act  concerning  the  property.  The  state  has  power  to  enact  statutes 
under  which  the  interests  of  persons  in  property  within  the  state 
shall  be  affected  so  far  as  that  property  is  concerned,  though  not 
personally  served  with  process  within  the  state.  (Cal.)  Title  and 
Documents  etc.  Co.  v.  Kerrigan,  199. 

2.  EQUITY — Change  of  Status  Pendente  Lite — Relief. — ^If,  upon 
the  final  hearing  of  a  petition  for  an  injunction,  it  appears  that  the 
equitable  relief  prayed  for  cannot  be  granted,  because  of  a  change  in 
the  status  brought  about  since  the  filing  of  the  action,  the  plaintiff 
may  be  awarded  damages  in  lieu  of  the  equitable  relief  sought. 
(Ga.)     Everett  v.  Tabor,  324. 

3.  EQUITY — Relief  Rendered  Necessary  by  Acts  Pendente 
Lite. — A  plaintiff  will  not  be  cast  out  of  a  court  of  equity  by  conduct 
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of  the  defendant  subsequent  to  the  filing  of  the  suit,  which  renders 
it  impossible  to  grant  the  relief  originally  prayed  for,  but  in  an  ap- 
propriate case,  the  court  will  decree  damages  resulting  from  such  con- 
duet,  though  recoverable  only  upon  facts  independent  of  those  pleaded 
in  the  original  suit.     (Ga.)     Everett  v.  Tabor,  324. 

4.  EQUITY — Eelief  Bendered  Necessary  by  Acts  Pendente  Lite. — 
Consummation  of  a  fraud  by  the  defendant  pending  the  suit,  render- 
ing impossible  the  specific  relief  sought,  will  not  deprive  a  court  of 
equity  of  jurisdiction  to  grant  other  relief  appropriate  to  the  changed 
status.     (Ga.)     Everett  v.  Tabor,  324, 

See  Boundaries. 

ESTATES  OF  DECEDENTS. 

See  Executors  and  Administrators. 
Note. 

Estates  of  Decedents,  conflict  in  proceeding  to  partition,  587. 
interests  in,  whether  subject  to  partition,  586. 
settlement  of,  American  statutes  providing  methods  of,  587, 
title  in,  method  of  establishing  at  the  common  law,  5S6. 
See  Partition. 

ESTOPPEL. 

.  ESTOPPEL. — Equity  will  not  Permit  a  Wrongdoer,  while  re- 
taining the  fruits  of  his  wrong,  to  interpose  an  act,  intentionally  and 
wrongfully  induced  by  him,  as  an  estoppel  as  against  the  injured  party 
in  an  action  for  redress.     (Ind.)     Whitesell  v.  Strickler,  524. 

EVIDENCE. 
In   General. 

1.  CONTRACTS — Parol  Evidence  to  Vary. — ^If  a  stipulation  in  a 
bill  of  sale  is  clear  and  unambiguous,  parol  evidence  is  inadmissible  to 
vary,  add  to,  or  contradict  it.  (Ga.)  Townsend  v.  Southern  Product 
Co.,  340. 

2.  EVIDENCE  Is  Competent,  Eevelant  and  Admissible,  though  it 
may  not  be  such  as  of  itself  to  establish  a  fact,  if  it  is  such  that  the 
jury  may,  in  connection  with  it  and  other  facts  properly  alleged, 
make  a  finding  respecting  some  issue  material  to  the  cause.  (N.  C.) 
Clark  V.  Patapsco  Guano  Co.,  931. 

3.  EVIDENCE — Credibility  of  Witnesses. — The  testimony  of  wit- 
nesses, without  qualification,  that  they  heard  a  certain  train  whistle 
at  a  highway  crossing  is  of  much  more  weight  than  those  who  nieroly 
say  that  thcv  did  not  hear  such  whistle.  (Penne.)  Queen  Anne's 
B.  R.  Co.  V.  Reed,  301. 

4.  EVIDENCE — Credibility  of  Witness. — A  witnrss  may  bo  in  any 
conceivable  attitude  of  attention  or  inattention,  which  will  give  his 
evidence  value,  or  leave  it  with  little  or  no  weight.  (Penne.) 
Queen  Anne's  B.  R.  Co.  v.  Reed,  301. 

5.  EVIDENCE — Statements  aa  to  Title — Competency. — Declara- 
tions of  a  third  person  in  the  possession  of  property  as  to  the  title 
thereto,  or  as  to  the  validity  of  the  defendant's  claim  thereto,  not 
made  in  the  presence  of  the  latter,  or  brought  to  his  knowlodijo,  are 
not  admissible  in  evidence.     (Mich.)     Preston  v.  Newcomb,  691. 

6.  EVIDENCE — Exclusion  of  Harmless  Error. — Although  the 
question  of  the  relations  oxisfi-tu'.  wlufltor  frirndly  or  otlirrwiso,  be- 
tween certain  parties  is   pcrtim  nt   to   tho   issue   on    trial,   the   refusal 
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of  the  trial  court  to  permit  an  inquiry  into  such  relationa  is  not  pre- 
judicial, when  during  the  trial  the  information  sought  has  been  cfilled 
to  the  attention  of  the  jury  and  the  excepting  counsel  has  failed  to 
make  a  specific  and  comprehensive  offer  of  proof.  (Mont.)  Gelilcrt 
V.  Quinn,  864. 

7.  EVIDENCE,  Excluding  on  Motion. — Where  objection  is  not 
made  to  evidence  or  on  the  question  calling  for  it,  it  is  not  a  matter 
of  right  in  a  party  against  whom  it  is  given  to  have  it  excluded  on 
motion.     (Ala.)     Tutwiler  Coal  etc.  Co.  v.  Nichols,  34. 

8.  EVIDENCE — Testimony  of  Witness  Since  Deceased — Steno- 
graphic Notes — Identification  of. — If  the  stenographer  who  took  the 
testimony  of  a  witness  since  deceased  is  also  dead  at  the  time  that 
such  testimony  is  sought  to  be  used,  and  no  one  can  be  found  who  can 
read  his  notes  or  speak  as  to  the  correctness  of  them,  or  of  the  tran- 
script thereof,  or  to  the  fact  that  such  transcript  embodied  tlie  tes- 
timony of  the  witness  as  given  at  the  former  hearing,  such  testimony 
is  not  properly  identified  and  is  not  admissible  in  evidence.  (Mont.) 
Pew  V.  Johnson,  852. 

Of  Law  and  Decisions  of  Another  State. 

9.  EVIDENCE — Judicial  Notice  of  the  Decisions  of  the  Courts  of 
Another  State  cannot  be  Taken. — Where  the  decision  of  the  lower 
court  of  another  state  is  relied  upon,  it  must  be  offered  in  evidence. 
Otherwise,  though  it  can  be  consulted  as  the  court  would  consult 
the  opinion  of  any  reputable  supreme  court  of  a  sister  state,  it  does 
not  bind  as  an  adjudication.  (Ala.)  Southern  Express  Co.*  v. 
Owens,  41. 

10.  EVIDENCE — ^Presumption  as  to  Law  of  Another  State. — The 
common  law  is  presumed  to  prevail  in  another  state.  (Ga.)  Elling- 
ton V.  Harris,  320. 

Of  Age  of  Person. 

11.  EVIDENCE — Age  of  Members  of  Families — Certified  Copies  of 
Schedules  Taken  by  an  Officer  of  the  United  States  and  Forming  Part 
of  the  Records  of  the  Census  taken  at  different  dates  are  admissible  for 
the  purpose  of  showing  the  ages  of  the  members  of  a  family  whose  ages 
purport  to  be  stated  therein.     (Mo.)     Priddy  v.  Boice,  762. 

12.  EVIDENCE  OF  AGE. — The  Mutilation  of  a  Tombstone  and  the 
Absence  of  a  Family  Record  once  in  the  Bible  must  be  regarded 
as  suspicious,  and  evidence  thereof  is  admissible.  (Mo.)  Priddy  v. 
Boice,  762, 

Of  Value  of  Property. 

13.  EVIDENCE  of  the  Value  of  Property. — ^Where  a  carrier  sued 
for  property  lost  through  its  negligence,  consisting  of  manuscript 
prepared  by  the  plaintiff  and  having  no  ascertainable  market  value, 
it  is  proper  to  permit  him  to  state  to  the  jury  the  number  of  pages, 
the  general  character  of  their  contents,  the  time  and  search  consumed 
in  production,  and  then  to  ask  him  to  respond  to  the  question,  "From 
the  time  and  labor  devoted  by  you  to  the  production  of  this  manu- 
script and  the  contents  of  it,  the  matter  contained  in  it,  what  would 
you  say  was  the  reasonable  value  of  that  manuscriptt"  (Ala.) 
Southern  Express  Co.  v.  Owens,  41. 

14.  EVIDENCE  OF  VALUE.— Where  an  Article  Lost  has  No 
Market  Value,  the  rule  of  damages  seems  to  be  its  value  to  the  plain- 
tiff, and  in  ascertaining  this  value  inquiry  may  be  made  into  the  con- 
stituent elements  of  its  cost  to  him  in  producing  it.  (Ala.)  South- 
ern Express  Co.  v.  Owens,  41. 

See  Criminal  Law. 
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EXECUTION. 

1.  AN  EXECUTION  SALE  for  an  Amount  Largely  In  Excess  of 
the  true  indebtedness,  as  where  the  judgment  has  been  paid  in  part 
and  the  purchaser  has  notice  of  the  payment,  is  void.  (Ark.) 
Downs  V.  Dennis,  119. 

2.  EXECUTION  SALES— Person  Holding  Contract  of  Purchaser. 

The  interest  in  land  held  by  virtue  of  a  contract  of  purchase  is  sub- 
ject to  levy  and  sale,  and  the  lien  of  the  judgment  and  levy  attaches 
to  the  interest  in  the  land,  and  cannot  be  devested  by  a  subsequent 
surrender  of  the   contract.     (Iowa)     Thomassen  v.  De  Goey,  605. 

3.  EXECUTION  SALES — Collateral  Attack.— Irregularities  in  an 
execution  sale,  not  rendering  it  absolutely  void,  cannot  be  questioned 
in  injunction  proceedings.     (Iowa)     Thomassen  v.  De  Goey,  605. 

EXECUTORS   AND   ADMINISTRATOES. 

1.  EXECUTOES,  Personal  Property  Must  Pass  to  the  Possession 
of.  Notwithstanding  the  Testator  Agreed  not  to  Make  a  Will. — If 
the  owner  of  personal  property  executes  a  valid  agreement  not  to 
make  any  disposition  of  it  by  will,  and  appoints  an  executor,  the  per- 
sonal property  must  pass  to  the  executor,  who  must  account  therefor 
to  the  heirs  for  the  portions  to  which  each  would  have  been  entitled 
had  no  will  been  made.     (111.)     Jones  v.  Abbott,  412. 

2.  ESTATE  OF  DECEDENT — Accounting  for  Rents. — A  widow  in 
possession  of  an  estate  pending  administration  should  account  for  the 
rents  in  the  probate  proceedings,  not  in  a  suit  for  partition.  (Iowa) 
Smith  y.  Smith,  581. 

See  Attachments,  4. 

FALSE  IMPRISONMENT. 

FALSE  IMPRISONMENT — Mitigation  of  Damages. — In  an  ac- 
tion for  false  imprisonment  in  arresting  a  woman  on  suspicion  that 
she  was  plying  a  prostitute's  vocation,  or  intended  to  do  so  by 
solicitation,  the  arresting  officer  is  entitled  to  show,  in  mitigation 
of  damages,  that  his  superior  officers  had  ordered  the  arrest  of  all 
women  found  on  the  street  under  the  circumstances  in  which  the 
arrest  in  question  was  made.     (Mich.)     Klein  v.  Pollard,  670. 

FIRE-ESCAPES. 

Bee  Landlord  and  Tenant,  2-4;  Negligence,  6. 

FIXTURES. 
See  Railroads,  1. 

FORFEITURES. 

CONTRACTS — Forfeitures — Notice.— If  a  provinion  for  a  for- 
feiture contained  in  a  contract  is  (icpciiiletit  ui)un  the  K'^''".8  «'  * 
certain  written  notice,  and  it  be  such  tluit  it  can  b.>  onforc.'d,  it  must 
appear  that  the  notice  was  given  in  compliance  with  tlie  contract  both 
as  to  time  and  contents,  and  that  detault  haa  occurred.  (Oa.) 
Georgia  R.  R.  &  B.  Co.  v.  Haas,  3'J7. 

FOBMFR  JEOPARDY. 

See   Criminal    Law,    12. 
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FOEQEBT. 

1.  rOEOERT — Sufficient  Uttering  to  Constitute. — An  allegation 
of  uttering  and  publishing  a  forged  instrument  is  proved  by  evidence 
that  the  prisoner  offered  to  pass  such  instrument  to  another  declaring 
or  asserting,  directly  or  indirectly,  by  words  or  actions,  that  it  was 
good,  although  such  offer  wa^  not  accepted,  nor  the  instrunient  ex- 
hibited.    (Ga.)     Walker  v.  State,  314. 

2.  FORGERY — Evidence  of. — On  a  trial  for  forgery,  it  is  com- 
petent for  the  prosecution  to  prove  that  immediately  before  the  date 
when  the  alleged  forged  check  was  cashed,  the  accused  was  without 
means  and  in  need  of  money,  and  that  immediately  thereafter  he  had 
a  considerable  sum  of  money  and  presented  a  ten  dollar  bill  in  pay- 
ment of  a  debt.     (Ga.)     Walker  v.  State,  314. 

Note. 

Forgery,  attempt  to  utter,  what  amounts  to,  318. 

intent  to  utter  is  essential  to,  318. 

letters,  uttering  of  forged,  what  amounts  to,  317, 

of  a  will,  what  amounts  to  uttering,  317. 

pleading  of  forged  instruments  is  uttering  of,  320. 

recording  of  forged  instruments  is  uttering  of,  319. 

uttering  must  be  with  knowledge  of  falseness,  318. 

uttering  of  forged  check,  what  amounts  to,  319. 

uttering  of  forged  deeds  by  placing  them  of  record,  319. 

uttering  of  forged  instrument  by  indorsing,  319. 

uttering  of  forged  instrument  by  offering  it  for  sale,  318. 

uttering  of  forged  instrument  by  presenting  it  for  payment,  319. 

uttering  of  forged  instrument  by  transferring  it  as  security,  318, 
319. 

uttering  of  forged  instrument  by  setting  it  up  in  pleadings,  320. 

uttering  of  forged  instrument  does  not  require  the  receiving  of  it 
by  a  third  person,  317. 

uttering  of  forged  instrument,  illustrations  of,  317. 

uttering  of  forged  instrument,  what  is,  317. 

uttering  of  forged  instrument,  whether  complete  before  the  paper 
comes  to  the  hands  of  a  third  person,  317. 

uttering  of  forged  instrument,  with  the  belief  that  the  apparent 
maker  will  honor,  317,  318. 

wills,  uttering  of  forged,  what  amounts  to,  317. 

FRAUD. 

1.  FRAUD — Degree  of  Proof — Instructions. — An  instruction  that 
fraud  is  never  presumed,  but  must  be  clearly  and  distinctly  proved, 
is  erroneous,  as  requiring  something  more  than  a  bare  preponderance 
of  the  evidence  to  prove  it,  and  therefore  imposing  too  great  a  burden 
on  the  party  alleging  it.     (Mont.)     Gehlert  v.  Quinn,  864. 

2.  FRAUD — Procurement  by  Third  Person. — A  transaction  is  not 
purged  of  fraud  by  showing  that  it  was  brought  about  by  a  third  per- 
son.    (Ind.)     Whitesell  v.  Strickler,  524. 

3.  FRAUD  AND  UNDUE  INFLUENCE — ^Persons  In  Confidential 
Relations. — In  all  cases  where  the  relations  in  life  are  such  that  in- 
fluence is  acquired  by  one  and  confidence  reposed  by  another,  so  as 
to  give  opportunity  for  imposition  or  undue  influence,  and  where  one 
of  the  parties,  by  reason  of  his  surroundings,  is  unable  to  treat  with 
the  other  upon  terms  of  equality,  courts  of  equity  will  carefully 
scrutinize  the  dealings  between  them  and  compel  restoration  in  the 
absence  of  absolute  fairness.     (Ind.)     Whitesell  v.  Strickler,  524. 
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fra.uduijbnt  conveyance. 

1.  FBAtTDULENT  CONVEYANCE — ^Allegation  of  Insolvency, — 
In  an  action  to  set  aside  a  fraudulent  conveyance  it  is  not  necessary 
to  allege  and  prove  the  insolvency  of  the  grantor  at  the  time  of  the 
transfer.     (Iowa)     Crary  v.  Kurtz,  549. 

2.  FRAUDULENT  CONVEYANCE— Presumption  of  Frand.— A 
voluntary  conveyance  which  will  defeat  the  collection  of  an  existing 
indebtedness,  because  of  the  insolvency  of  the  grantor,  is  presumed  to 
be  made  for  that  purpose.     (Iowa)     Crary  v.  Kurtz,  549. 

3.  FRAUDULENT  CONVEYANCE.— The  Reduction  of  Creditors' 
Claims  to  Judgment  is  not  a  condition  precedent  to  the  right  of  a 
trustee  in  bankruptcy  to  have  a  conveyance  of  the  bankrupt  set  aside 
as  fraudulent.     (Iowa)     Crary  v.  Kurtz,  549. 

4.  FRAUDULENT  CONVEYANCE.— A  Trustee  in  Bankruptcy 
cannot  maintain  an  action  to  set  aside  as  fraudulent  a  conveyance  of 
the  bankrupt,  unless  he  alleges  and  proves  that  the  claims  of  cred- 
itors have  been  filed  and  allowed  as  contemplated  by  law.  (Iowa) 
Crary  v.  Kurtz,  549. 

GAMING. 

1.  GAMBLING  DEBTS. — The  Holder  of  a  Non-negotiable  Note 
Given  for  a  Gambling  Debt,  though  he  has  no  notice  of  the  circum- 
stances under  which  it  was  given,  cannot  recover  thereon,  nor  upon 
any  note  given  in  renewal  thereof,  nor  upon  any  note  given  in  com- 
promise of  an  action  founded  upon  the  original  note  or  any  re- 
newal thereof.     (Cal.)     Union  Collection  Co.  v.  Buckman,  164. 

2.  GAMBLING  NOTES. — ^When  the  consideration  of  a  promissory 
note  is  an  indebtedness  for  money  lost  at  a  gambling  game  in  a 
gambling-house,  it  is  against  public  policy,  and  no  recovery  can  be 
had  thereon.     (Cal.)     Union  Collection  Co.  v.  Buckman,  1G4. 

3.  GAMBLING  NOTES. — ^An  Assignee  of  a  Non-negotiable  Note 
given  for  a  gambling  debt  is  in  no  better  a  position  than  the  original 
payee.     (Cal.)     Union  Collection  Co.  v.  Buckman,  1G4. 

4.  NEGOTIABLE  GAMBLING  NOTES.— Burden  of  Proof.— Where 
an  action  is  brought  by  an  indorsee  of  a  negotiable  note,  and  it  is 
shown  that  the  consideration  is  illegal,  the  plaintiff  must  assume  the 
burden  of  proving  that  he  took  without  notice,  before  maturity,  and 
for  value.     (Cal.)     Union  Collection  Co.  v.  Buckman,  1G4. 

5.  GAMBLING  NOTES — Renewals  of. — When  a  non-negotiable 
note  has  been  given  for  a  gambling  debt,  like  notes  given  as  renewals 
have  no  more  validity  than  the  original  note.  (Cal.)  Union  Collec- 
tion Co.  V.  Buckman,  164. 

Note. 

Gambling  Contracts,  assignee  of  with  notice  cannot  recover  upon,  175. 

bills  of  sale  given  to  secure,  179. 

collaterals  securities  for,  179. 

conveyance  of  land  made  in  discharge  of,  180.  • 

defense  to,  179. 

defense  to  in  equity,  180. 

English  statutes  making  invalid,  173,  174. 

judgments  based  upon,  whether  enforceable,  180. 

money  loaned  to  discharge,  whether  recoverable,  179. 

negotiable,  bona  fide  holders  of  may  recover  upon,  176178. 

negotiable,  presumption  as  to  bona  fide  of  holders  of,  178. 

renewals  or  compromises  of,  ISO. 

securities  given  to  persona  who  advance  money  to  discharge,  1/9. 


1088  Index. 

Gambling  Contracts,  securities  taken  for  the  enforcement  of,  178. 

statutes  making  illegal  both  in  England  and  in  the  United  States, 

173,  174. 
validity  of  in  the  United  States,  173. 
were  valid  at  the  common  law,  172. 

GARNISHMENT. 

GARNISHMENT— Sites  of  Debt— Constitutional  Law.— A  stat- 
ute is  not  unconstitutional  because  it  permits  the  garnishment  of 
the  wages  of  a  railway  employe,  the  railway  company  having  lines 
and  agents  both  in  this  and  in  another  state,  the  wages  being  earned 
and  payable  in  such  other  state,  and  the  employ6  there  residing. 
(Ga.)     Harvey  v.  Thompson,  373. 

GUARDIAN  AND  WARD. 

Sales   and   Mortgages. 

1.  GUARDIAN  AND  WARD,  Application  of  the  Former  to  the 
Court  for  Instructions. — The  guardian  of  a  non  compos  mentis  who 
executes  a  mortgage  under  a  decree  of  court  has  the  same  right  to 
apply  to  it  for  instructions,  if  they  are  necessary  to  the  execution  of 
his  trust,  as  is  accorded  to  trustees.  (Ala.)  Montgomery  v.  Perry- 
man  &  Co.,  61. 

2.  WHEN  A  GUARDIAN'S  SALE  is  Made  Under  a  Decree,  the 
Court  must  be  Regarded  as  the  Vendor.  (Ala.)  Montgomery  v. 
Ferryman  &  Co.,  61. 

3.  A  GUARDIAN'S  SALE,  Until  Confirmed  by  the  Court  Author- 
izing it,  confers  no  rights,  whether  the  sale  is  public  or  private. 
(Ala.)     Montgomery  v.  Ferryman  &  Co.,  61. 

4.  GUARDIAN'S  MORTGAGE,  Reformation  of. — A  mortgage  ex- 
ecuted by  a  guardian  upon  a  ward's  property  when  the  property  is 
not  described  in  the  decree  authorizing  the  mortgage,  and  the  mort- 
gage is  not  confirmed  by  the  court,  is  invalid.  Hence,  if  it  does  not 
correctly  describe  the  property  intended  to  be  mortgaged,  it  cannot  be 
reformed  and  foreclosed  in  equity.  (Ala.)  Montgomery  v.  Perry- 
man  &  Co.,  61. 

5.  GUARDIAN  AND  WARD — Mortgage  by  Former  to  Latter  and 
Release  of  Without  Order  of  Court. — If  a  guardian  borrows  or  em- 
bezzles funds  of  his  ward,  then  only  one  year  old,  and  subsequently, 
for  the  purpose  of  borrowing  more  money,  enters  a  satisfaction  of 
such  mortgage,  signing  the  ward's  name  by  himself  as  guardian, 
and  receives  from  the  second  mortgagee  money  sufficient  to  pay  the 
debt  of  the  ward,  and  afterward  sells  the  property  to  innocent 
purchasers,  the  money  received  by  the  guardian,  whether  from  such 
second  mortgagee  or  such  purchaser,  must  to  the  extent  necessary  be 
deemed  the  money  of  the  ward,  and  operates  to  discharge  the  mort- 
gage to  him,  though  the  guardian  subsequently  embezzles  it,  and 
the  ward  is  not  'entitled  to  foreclose  his  mortgage.  (Cal.)  Cum- 
mings  V.  Strobridge  Land  Syndicate,  189. 

Bight   to   Commissions. 

6.  GUARDIANS,  Commissions  of  are  Subject  to  the  Discretion  of 
the  Court. — Though  a  guardian  has  administered  the  estate  of  his 
ward  in  a  very  careless  manner,  the  appellate  court  will  not  inter- 
fere with  the  order  of  the  lower  court  allowing  commissions  to  such 
guardian.     (Mo.)     In.  re  Switzer,  731. 
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Liability  of  Sureties. 

7.  GUARDIAN,  Sureties  of  are  not  BesponsIMe  for  Defalcations 
of  Their  Principal  While  Administrator.— If  an  administrator  during 
the  pendency  of  his  administration  is  guilty  of  the  conversion  of 
property  and  is  afterward  appointed  guardian  of  the  heirs,  his  sure- 
ties in  the  latter  capacity  cannot  be  made  answerable  for  his  defaults 
as   administrator,     (Mo.)     In   re   Switzer,   731. 

8.  GUARDIAN,  Sureties  of,  When  not  Bound  by  a  Receipt  of 
Their  Principal  as  Administrator. — If  a  person  has  acted  as  adminis- 
trator of  an  estate  and  is  appointed  guardian  of  one  of  the  heirs, 
and  in  the  latter  capacity  gives  a  receipt  to  himself  as  administra- 
tor without  actually  having  received  as  guardian  tlie  moneys  so  re- 
ceipted for,  such  receipt  is  not  binding  on  his  sureties  as  such  guard- 
ian, nor  does  it  discharge  his  sureties  as  administrator.  (Mo.)  In 
re  Switzer,  731. 

Note. 

Guardians,  appeals  by,  and  the  right  to  prosecute,  756. 

HABEAS  CORPUS. 

1.  HABEAS  CORPUS — Review  of  Judgment. — A  proceeding  In 
habeas  corpus  to  determine  the  legality  of  an  imprisonment  is  in  the 
nature  of  a  civil  action,  and  a  judgment  of  an  inferior  court  of  record 
either  remanding  or  discharging  a  prisoner  in  such  proceeding  is 
reviewable  by  the  supreme  court  by  writ  of  error.  (Colo.)  Martin 
V.  District   Court,  262. 

2.  HABEAS  CORPUS — Review  of  Judgment  by  Certiorari. — The 
supreme  court  has  constitutional  power  to  issue  its  original  writ  of 
certiorari  to  review  a  judgment  in  a  habeas  corpus  proceeding, 
whether  it  be  civil  or  criminal,  when  such  judgment  is  clearly  in 
excess  of  the  jurisdiction  of  the  court  rendering  it.  (Colo.)  Martin 
V.  District   Court,  262. 

3.  HABEAS  CORPUS — Review  of  Voidable  Judgment. — A  judg- 
ment sentencing  a  prisoner  under  an  indeterminate  sentence  statute 
for  a  crime  committed  before  such  statute  went  into  effect  is  not 
void,  but  at  most  voidable,  and  not  reviewable  by  writ  of  habeas 
corpus.     (Colo.)     Martin  v.  District  Court,  262. 

4.  HABEAS  CORPUS — Review  of  Voidable  Judgment. — A  writ  of 
habeas  corpus  will  not  issue  to  enable  a  court  to  review  a  judgment 
that  is  merely  voidable,  and  it  is  only  where  the  judgment  of  con- 
viction is  wholly  void  that  a  prisoner  may  be  released  on  habeap 
corpus.     (Colo.)     Martin  v.  District  Court,  262. 

5.  HABEAS  CORPUS — Excessive  Judgments — Review. — A  merely 
excessive  judgment  of  a  court  of  general  jurisdiction  is  not  void  nb 
initio  because  of  the  excess,  but  is  good  so  far  as  the  power  of  the 
court  extends,  and  is  invalid  only  as  to  the  excess,  and  a  person  in 
custody  under  such  sentence  cannot  be  discharged  on  habeas  corpus 
until  he  has  suflFered  or  performed  so  much  of  it  as  is  within  thp 
power  of  the  court  to  impose.     (Colo.)     Martin  v.  District  Court,  262. 

6.  HABEAS  CORPUS — New  Trial.— A  trial  court  has  no  jurisdic- 
tion to  grant  or  entertain  a  motion  for  a  new  trial  in  habeas  corpus 
proceedings.     (Neb.)     State   v.   Shrndcr,   91.^. 

7.  HABEAS  CORPUS — Remand  to  Custody.— A  prisoner  given  his 
liberty  under  habeas  corpus  protMcdings  mny.  upon  reversal  of  the 
order  by  an  appellate  court,  be  niiiau-led  to  custody.  (Neb.)  titate 
v.  Shrader.  913. 

Am.  St.  liep..  Vol.  119—139 
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8.  HABEAS  CORPUS — Defective  Complaint. — A  prisoner  will  not 
be  set  at  liberty  by  writ  of  habeas  corpus  simply  because  the  com- 
plaint, on  account  of  which  he  is  held  in  custody,  states  an  alleged 
offense  so  defectively  that  it  is  or  may  be  subject  to  successful  attack 
by  demurrer  or  motion  to  quash,  if  it  contains  enough  substantially 
to  accuse  him  of  an  act  justifying  his  arrest  and  detention.  (Neb.) 
State  V.  Sbrader,  913. 

HOGS. 

See  Constitutional  Law,  1. 

HOMESTEADS. 
See  Dower,  3-6. 

HOMICIDE. 

1.  HOMICIDE — ^Weakness  of  Mind. — ^It  Is  not  Competent  to  prove 
in  a  prosecution  for  murder  that  the  defendant  was  of  weak  mind, 
when  it  is  admitted  that  he  is  neither  an  idiot  nor  an  insane  person. 
(Ga.)     Rogers  v.  State,  364. 

2.  HOMICIDE — Instruction  as  to  Cooling  Time. — Where  the  judge 
in  a  murder  trial  gives,  in  his  general  instructions  to  the  jury,  the 
section  of  the  Penal  Code  embodying  the  law  of  voluntary  man- 
slaughter, which  contains  the  general  principles  of  the  law  of  "cool- 
ing time,"  his  failure  to  give  a  more  specific  instruction  on  the  ques- 
tion is  not  error,  in  the  absence  of  a  request  therefor.  (Ga.)  Rogers 
V.  State,  364. 

3.  HOMICIDE. — The  Fact  that  a  Woman  is  Unchaste  does  not 
justify  her  husband  in  slaying  her,  nor,  in  the  absence  of  a  sudden  heat 
of  passion  resulting  from  adequate  cause,  reduce  the  homicide  below 
the  grade  of  murder.     (Ga.)     Rogers  v.  State,  364. 

4.  HOMICIDE — ^Reading  Law  to  Jury. — The  trial  court  is  vested 
with  a  discretion  to  prevent  counsel  from  reading  to  the  jury  a  de- 
cision of  the  supreme  court  which  is  not  applicable  to  the  case  on 
trial.     (Ga.)     Rogers  v.  State,  364. 

5.  HOMICIDE — ^Instructions. — On  a  trial  for  homicide  a  refusal 
to  instruct  the  jury  that  it  may  consider  the  fact  that,  after  the  killing 
of  the  deceased,  the  defendant  went  to  his  home  and  on  the  next 
day  voluntarily  notified  the  sheriff  that  he  would  come  in  and  give 
himself  up,  which  he  did,  is  not  cured  by  a  general  instruction  that 
flight,  even  when  proved,  may  only  be  considered  as  a  circumstance 
of  guilt,  and  that  the  defendant  must  be  acquitted  unless  shown  by 
the  evidence  to  be  guilty  beyond  every  reasonable  doubt.  (Miss.) 
Bell  V.  State,  722. 

6.  HOMICIDE — Instructions. — On  a  trial  for  homicide,  a  refusal 
to  instruct  the  jury  on  the  subject  of  reasonable  doubt  and  dealing 
with  the  individual  juror,  to  the  effect  that,  before  the  jury  can  con- 
vict, the  evidence  must  be  so  strong  that  it  convinces  each  juror  of 
defendant's  guilt  beyond  every  reasonable  doubt,  and  that  if  a  sin- 
gle juror  has  a  reasonable  doubt  of  defendant's  guilt,  the  jury  can- 
not convict,  is  not  cured  by  a  general  instruction  dealing  with  the 
jury  as  a  whole  and  telling  it  in  effect  that  the  entire  jury  must  en- 
tertain a  reasonable  doubt  of  guilt  in  order  to  acquit.  (Miss.J  Bell 
V.  State,  722. 

HUSBAND   AND   WIFE. 

1.  HUSBAND  AND  WIFE — Effect  of  Marriage  at  Common  Law  as 
to  Wife's  Chattels. — At  common  law,  marriage  amounts  to  an  absolute 
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gift  to  the  husband  of  all  the  goods,  personal  chattels  and  personal 
estate,  of  which  the  wife  is  actually  or  beneficially  possessed  at  that 
time  in  her  own  right.     (Ga.)     Ellington  v.  Harris,  320. 

2.  HUSBAND  AND  WIFE— Husband's  Title  to  Chattels  of  Wife. 
If  title  to  the  personal  chattels  of  a  wife  has  vested  in  her  husband 
by  virtue  of  his  marital  rights,  they  remain  his  property  until  the 
title  thereto  is  devested  in  some  legal  method.  (Ga.)  Ellington  v. 
Harris,  320. 

3.  HUSBAND  AND  WIFE — Chattels  of  Wife— Investment  of  Pro- 
ceeds of,  in  Land. — If  title  to  the  personal  chattels  of  the  wife  has 
vested  in  the  husband  by  virtue  of  his  marital  rights,  and  he  has  sold 
such  property  and  invested  the  proceeds  in  land,  taking  title  in  bis 
own  name,  he  is  still  exercising  dominion  over  it  as* his  own,  and  if  no 
complete  gift  of  such  chattels  or  of  the  proceeds  to  the  wife  is  shown 
prior  to  the  investment  in  the  land,  the  husband  is  the  absolute  owner 
thereof.     (Ga.)     Ellington  v.  Harris,  320. 

4.  HUSBAND  AND  WIFE — Investment  of  Proceeds  of  Wife's 
Chattels  in  Land — Title  of  Husband  and  Divestment  Thereof. — If  land 
has  been  bought  by  the  husband  with  the  proceeds  of  property  ac- 
quired from  his  wife  by  virtue  of  his  marital  rights,  and  the  title 
thereto  taken  in  his  own  name,  without  prior  gift  of  such  property 
or  the  proceeds  thereof  to  his  wife,  the  land  becomes  the  absolute 
property  of  the  husband,  and  his  title  thereto  cannot  become  devested 
by  mere  admissions  made  from  time  to  time,  in  his  lifetime,  that  it 
belonged  to  himself  and  his  wife's  heir,  that  he  held  half  of  it  in 
trust  for  such  heir,  or  the  like.     (Ga.)     Ellington  v.  Harris,  320. 

Note. 

Husband  and  Wife.    See  Divorce. 

INCEST. 

1.  INDICTMENT  FOB  INCEST— Failure  to  Charge  that  the 
Other  Party  was  a  Woman. — An  indictment  charging  that  J.  D.,  a 
man,  being  the  father  of  C.  D.,  a  girl,  did  have  sexual  intercourse 
with  such  C.  D.  is  not  defective  in  not  charging  that  she  was  a  woman, 
nor  in  failing  to  state  her  age.     (Ala.)     Dixon  v.  State,  57. 

2.  INCEST. — ^It  Is  not  Necessary  to  Sustain  a  Prosecution  for  In- 
cest that  the  Female  should  have  Beached  the  Age  of  Puberty. 
(Ala.)     Dixon  v.  State,  57. 

INFANTS. 

INFANTS — ^Limitations — ^When  not  Continued  by  Marriage.— If 
a  woman  not  yet  of  age  executes  a  conveyance,  but  remains  unmarried 
until  more  than  a  year  after  attaining  her  majority,  she  should  have 
fli.saflirmed  the  conveyance  before  her  marriage,  or,  at  least,  not  having 
done  80,  the  statute  of  limitations  must  be  regarded  as  running  against 
her  notwithstanding  her  subsequent  marriage.  (Mo.)  I'riddy  ▼. 
Boice,  762. 

INHEEITANCE    TAX. 
See  Taxation,  2. 

INJUNCTION. 
1.    INJUNCTION  Against  Blasting.— A  property  owner  Is  entitl<>d 
to  an  injunction  against   the  continuance   of   blasting,   by   which   rock* 
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are  constantly  thrown  on  his  land,  though  he  cannot  show  that  the 
blasting  has  been  negligently  done.  (Ala.)  Central  Iron  and  Coal 
Co,  V.  Vandenheuk,  102. 

2.  INJUNCTION — Motion  to  Dissolve. — New  matter  in  an  answer 
not  responsive  to  the  bill  cannot  be  considered  on  a  motion  to  dis- 
solve the  injunction.  (Ala.)  Town  of  New  Decatur  v.  ,Schar£en- 
berg,  81. 

3.  INJUNCTION — Dissolving  on  Sectirity  Being  Given. — An  in- 
junction against  the  change  of  grade  of  a  street  without  compensat- 
ing an  abutting  property  owner  may  be  dissolved  upon  the  making 
of  a  cash  deposit  by  the  municipality  and  the  execution  of  a  bond 
to  cover  probable  damages.  (Ala.)  Town  of  New  Decatur  v.  Scharf- 
enberg,  81. 

4.  INJUNCTION— PoUtical  Eights,— A  court  of  equity  will  not 
exercise  its  extraordinary  power  of  injunction  to  protect  a  mere  politi- 
cal, as  distinguished  from  a  civil,  right.  (Iowa)  United  States 
Standard  Voting  Machine  Co.  v.  Hobson,  539. 

See  Municipal  Corporations,  11-16;  Nuisance,  2;  Waste. 

IN  REM. 
See  Judgments,  6-7. 

INSANITY. 

INSANITY. — ^Belief  in  Spiritualism  is  not  evidence  of-  insan- 
ity.    (Mich.)     O'Dell  v.  Goff,  662. 

See  Wills. 

INSTEUCTIONS. 
See  Trial,  6-9. 

INSURANCE. 
lAfe  Insurance. 

1.  INSURANCE,  LIFE — Forced  Marriage— Widow  of  Insured. — 
If  the  insured  was  forced  and  coerced  into  marrying  a  woman,  and 
never  thereafter  cohabited  with,  or  even  visited  her,  she  is  not  his 
widow  at  his  death  within  the  terras  of  an  insurance  contract  mak- 
ing the  insurance  payable  to  the  "widow  or  other  heirs"  of  the  in- 
sured.    (Miss.)     Grand  Lodge  Colored  K.  of  P.  v.  Smith,  719. 

2.  INSURANCE,  LIFE — Misrepresentations  in  Application — 
Waiver  of  by  Insurer. — If  an  applicant  for  life  insurance  knowingly 
and  intentionally  gives  false  answers  concerning  his  past  state  of 
health,  thereby  rendering  his  policy  void,  the  fact  that  both  the 
agent  who  took  the  application  and  the  physician  making  the  exam- 
ination knew  such  answers  to  be  false  and  wrote  them  as  given  does 
not  constitute  a  waiver,  or  estop  the  insurer  from  denying  the  truth 
of  such  answers.     (Mich.)     Mudge  v.  Supreme  Court,  I.  O.  F,,  686, 

3.  INSURANCE,  LIFE— Breach  of  Warranty— Suflaciency  of  Evi- 
dence.— Although  a  life  insurance  policy  makes  the  by-laws  of  the  in- 
surance company  a  part  of  the  contract,  its  failure  to  offer  them  in 
evidence  in  an  action  on  the  policy  is  not  ground  for  a  reversal  of 
the  judgment  against  the  insured,  when  the  policy  and  a  physician's 
examination  and  testimony  are  sufficient  to  show  a  breach  of  the 
contract  of  insurance.  (Mich.)  Mudge  v.  Supreme  Court,  L  O.  F., 
686. 
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4.  LIFE  INSUEANCE— Vested  Bights  of  Beneficiary.— In  ordi- 
nary life  insurance,  where  no  power  of  divestiture  or  to  change  the 
beneficiary  is  reserved  in  the  policy,  the  issuance  of  a  policy  confers 
a  vested  right  upon  the  beneficiary  named,  and  the  insured  cannot 
transfer  such  interest  to  any  other  person  without  the  beneficiary's 
consent.     (Ga.)     Perry  v.  Tweedy,  393. 

5.  LIFE  INSUEANCE— Bights  of  Heir  to  Beneficiary.— Where 
a  husband  designates  his  wife  as  beneficiary  in  his  life  insurance 
policy,  and  she  dies  before  he  does,  her  vested  interest  in  the  policv 
is  a  part  of  her  estate,  and  those  entitled  to  share  in  her  personal 
property  at  the  time  of  her  death  under  the  law  of  succession  will 
be  entitled  to  share  in  the  proceeds  of  the  policy  on  his  death.  (Ga.) 
Perry  v.  Tweedy,  393. 

6.  LIFE  INSUEANCE— Vested  Bights  of  Beneficiary.— In  regard 
to  the  vested  rights  of  the  beneficiary,  there  is  a  difference  between 
a  certificate  of  membership  in  a  mutual  benefit  association  and  an 
ordinary  life  insurance  policy.     (Ga.)     Perry  v.  Tweedy,  393. 

Accident  Insurance. 

7.  INSURANCE,  ACCIDENT— Eoadbed  of  Bailroad.— A  provi- 
sion of  an  accident  insurance  policy  exempting  the  insurer  from  lia- 
bility when  the  injury  is  received  while  the  assured  is  on  the  roadbed 
of  a  railroad  company,  applies  where  he  is  injured  while  walking 
between  the  double  tracks  of  a  railroad  used  for  running  trains  in 
opposite  directions,  the  rails  being  ten  feet  apart  on  the  inside  of  the 
tracks  and  the  distance  between  passing  engines  being  four  feet. 
(Iowa)     McClure  v.  Great  Western  Accident  Assn.,  598. 

Mutual  Benefit  Insurance. 

8.  MUTUAL  INSUEANCE — Failure  to  Pay  Dues. — A  benefit  cer- 
tificate which  provides  that  for  a  nonpayment  of  dues  the  member 
shall  be  suspended  and  his  right  forfeited,  but  which  also  provides 
for  his  reinstatement  on  specified  conditions,  does  not  contemplate 
that  a  failure  to  pay  dues  will  ipso  facto  work  a  furniture  without 
affirmative  action  by  the  association.  (Iowa)  Brooks  v.  Conserva- 
tive Life  Ins.  Co.,  560. 

Fire  Insurance. 

9.  INSUEANCE — Violation  of  Condition  by  Tenant.— The  viola- 
tion by  a  tenant  of  the  insured  of  a  condition  in  a  fire  insurance  policy 
against  storing  seed  cotton  on  the  premises  avoids  the  policy,  al- 
though the  landlord  has  no  notice  of  such  storage.  (Ga.)  Edwards 
V.  Farmers'  Mutual  Assn.,  385. 

10.  INSUEANCE— Violation  of  Condition  by  Tenant.— Notice  to 
an  insurer  of  a  dwelling-house  that  the  insured  has  let  the  pniniRcs 
to  a  tenant  does  not  constitute  notice  of  a  violation  by  the  tenant 
of  a  condition  in  the  policy  against  storing  see<l  cotton  in  the  house 
or  operate  as  a  waiver  of  the  forfeiture  resulting  therefrom  (Ga.) 
Edwards  v.  Farmers'  Mut.  Ins.   Assn.,  385. 

11.  INSUEANCE,  Change  of  Interest  or  Possession.  What  Is  not. 
An  agreement  for  the  sale  and  purchase  of  real  property  amounting 
only  to  an  option  to  purchase,  and  under  which  the  insure. Irernnins 
entitled  to  free  access  to  the  proiicrty  and  its  management  in  every 
respect  as  though  all  work  done  thereunder  by  the  optionholder 
were  being  done  by  the  assurrd.  and  that  if  the  purchase  money 
is  not  paid  within  a  time  speoiflo.l,  all  payments  made  on  the  pur- 
chase price  shall  be  forfeited,  does  not  constitute  a  breach  of  rondl- 
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tion  against  a  change  of  interest  or  possession  of  the  insured  prem- 
ises.    (Cal.)     Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  234. 

12.  INSUBANCE — ^Watchman,  When  not  Bequired  to  be  Kept 
at  Night. — If  an  insurance  policy  contains  a  permission  for  the  works 
to  remain  idle,  accompanied  by  a  warranty  by  the  assured  "that  at, 
all  times  when  the  above  works  are  idle  and  inoperative,  one  or  more 
watchmen  shall  be  kept  constantly  on  duty  at  night,"  the  assured 
is  not  required  to  keep  a  watchman  at  night  when  the  works  are  oper- 
ated during  the  day.  (Cal.)  Mackintosh  v.  Agricultural  Fire  Ins, 
Co.,  234. 

13.  INSTTEANCE — Property  Insured,  When  not  Deemed  Idle  or 
Inoperative. — If  the  insured  property  consisted  of  a  smelter,  and  a 
furnace  was  subsequently  placed  therein  by  permission  of  the  insurer 
and  was  in  full  operation,  requiring  the  working  of  five  or  six  men, 
and  in  connection  with  it  one  of  the  boilers  and  also  the  tools  and 
water-pipes  on  the  premises,  and  the  buildings  were  occupied  for  the 
storage  of  ores  and  other  materials,  the  premises  were  not  idle  and 
unoccupied  within  the  meaning  of  a  condition  in  the  policy  against 
them  being  idle,  and  unoccupied,  though  four  boilers  therein  were  not 
in  use,  nor  were  other  parts  of  the  buildings  used  except  as  above 
stated.     (Cal.)     Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  234. 

14.  INSURANCE — Forfeiture  by  Breach  of  Condition  Against 
Premises  Being  Idle  and  Unoccupied. — Forfeitures  are  not  favored. 
Hence  it  is  not  necessary  to  avoid  a  breach  of  a  condition  againsti, 
the  insured  premises  being  idle  and  unoccupied  that  the  works  in- 
sured be  kept  in  full  operation,  nor  that  all  the  furnaces  in  the  in- 
jured smelter  should  be  kept  going  every  day.  Nor  is  it  material 
that  the  only  furnace  used  was  one  constructed  after  the  insurance 
was  effected,  if  its  construction  was  consented  to  by  the  insurer,  who 
received  compensation  for  the  increased  risk.  (Cal.)  Mackintosh 
v.  Agricultural  Fire  Ins.  Co.,  234. 

15.  INSUBANCE — The  Iron-safe  Clause  in  a  Policy  of  Insurance 
is  upheld  as  ^  reasonable  contract  of  limitation  on  the  risk  which 
should  be  properly  borne  by  the  insurer.  (N.  C.)  Coggins  v.  Aetna 
Ins.  Co.,  924. 

16.  INSURANCE — ^In  Construing  the  Iron-safe  Clause,  it  should 
receive  a  reasonable  interpretation,  and  only  substantial  compliance 
should  be  required.     (N.  C.)     Coggins  v.  Aetna  Ins.  Co.,  924. 

17.  INSUBANCE— Breach  of  the  Condition  Bequiring  an  Inven- 
tory to  be  Kept. — Where,  if  the  assured  furnished  all  the  data  in  his 
possession,  but  from  such  data  it  is  not  possible  to  supply  the  in- 
formation required  to  make  an  inventory  of  the  goods  in  his  store, 
there  can  be  no  doubt  that  he  has  not  complied  with  the  condition 
in  his  policy  requiring  him  to  take  a  complete,  itemized  inventory  of 
stock  on  hand  at  least  twice  in  each  year.  (N.  C.)  Coggins  v.  Aetna 
Ins.  Co.,  924. 

Entirety  of  Contract. 

18.  INSUBANCE,  Entirety  of  Contract.— Where  the  Building  and 
Qoods  Therein  are  insured  against  loss  by  fire,  and  the  policy  con- 
tains what  ia  known  as  the  iron-safe  clause  and  the  clause  requir- 
ing the  keeping  of  an  inventory,  and  there  is  such  a  breach  that  the 
insured  is  not  entitled  to  recover  for  the  loss  of  the  goods,  he  is 
precluded  as  well  from  recovering  from  the  destruction  of  the  build- 
ing, though,  in  the  policy,  the  premium  being  entire,  there  is  a  definite 
sum  specified  for  the  building  and  another  for  the  goods.  (N.  C.) 
Coggins  V.  Aetna  Ins.  Co.,  924. 
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19.  INSXJEANCE,  Test  of  the  Entirety  of  a  Contract  of.— Where 

the  premium  paid  is  entire,  and  every  risk  which  can  attend  the  one 
class  of  property  also  attends  the  other,  the  same  rule  must  be  ap- 
plied to  both,  and  the  breach  of  condition  as  to  one  class  of  property 
precluding  a  recovery  for  its  loss  also  precludes  a  recovery  on  ac- 
count of  the  property  of  the  other  class.  (N.  C.)  Coggins  v.  Aetna 
Ins.  Co.,  924. 

20.  INSURANCE,  Severability  of. — ^Whether  a  Contract  is  Entire 
or  Severable  is  a  Question  of  Intention  to  be  determined  from  the 
language  employed  by  the  parties  in  the  light  of  all  the  circumstances 
surrounding  them  at  the  time  they  contracted.  (Cal.)  Goorberg  v. 
Western  Assur.  Co.,  246. 

21.  INSURANCE — Breach  of  Condition,  When  does  not  Avoid  Pol- 
icy as  to  All  the  Subjects  Insured. — Where  the  property  insured  is 
80  placed  that  the  risk  on  each  item  is  separate  and  distinct,  so 
that  what  affects  the  risk  on  one  does  not  affect  the  risk  on  the 
others,  the  policy  is  divisible.  (Cal.)  Goorberg  v.  Western  Assur. 
Co.,  246. 

22.  INSURANCE,  Severability  of  not  Controlled  by  the  Entirety 
of  the  Premium. — The  mere  fact  that  the  premium  paid  for  insuring 
distinct  articles  of  property  is  entire  does  not  conclusively  establish 
that  the  contract  of  insurance  is  not  severable.  (Cal.)  Goorberg  v. 
Western  Assur.  Co.,  246. 

23.  INSURANCE  of  Building  and  Furniture  Therein,  Entirety  of. 
If  a  Building  and  the  Furniture  Therein  are  Insured,  and  there  is  a 
breach  of  condition  respecting  the  title  to  the  building,  this  relieves 
the  insurer  from  liability  for  the  furniture,  for,  as  the  breach  of 
the  condition  increases  the  hazard  as  to  the  building,  it  must  also 
be  presumed  to  have  increased  the  hazard  as  to  the  furniture  therein. 
(Cal.)     Goorberg  v.  Western  Assur.  Co.,  246. 

Waiver  and  Estoppel. 

24.  INSURANCE,  Waiver  of  Conditions  by  Agents.— Stipulations 
and  conditions  in  a  policy  regarding  the  powers  of  agents  and  the 
manner  of  waiving  conditions  do  not  preclude  a  waiver  by  the  con- 
duct of  authorized  agents  in  regard  to  future  operations  on  the  prem- 
ises, though  the  waiver  is  by  parol  or  in  other  respects  not  made  in 
the  form  provided  for  in  the  policy.  (Cal.)  Mackintosh  v.  Agricul- 
tural Fire  Ins.  Co.,  234. 

25.  INSURANCE — Power  of  General  Agents  to  Waive  Conditions. 
Agents  authorized  to  issue  and  deliver  policies  are  regarded  as  having 
the  same  power  to  waive  conditions  in  policies  as  the  insurers 
themselves.  This  rule  includes  all  persons  empowered  to  conclutle 
contracts  of  insurance  without  first  referring  negotiations  to  their 
principals.     (Cal.)     Mackintosh   v.   Agricultural   Fire   Ins.   Co..  2.11. 

26.  INSURANCE  AGENTS,  Power  of  to  Make  New  Contracts.— 
General  agents  of  insurance  companies  have  power  to  make  new  con- 
tracts.    (Cal.)     Mackintosh  v.  Agricultural  Fire  Ins.  Co..  2.14. 

27.  INSURANCE. — Subsequent  Parol  Waivers  by  a  General  Agent 
are  valid  though  the  policy  requires  them  to  be.  and  they  are  not, 
in  writing.     (Cal.)      Mackintosh   v.   Agricultural   Fire   Ins.  Co.,  2.3J. 

28.  INSURANCE— Waivers,  Failure  to  Indorse  on  Policies.  If  an 
insured  applies  for  leave  to  make  a  change  in  the  condition  of  the 
property  insured  increasing  the  hazard,  ;ind  is  granted  such  leave 
by  a  general  agent  on  paving  nn  a<Mitinnal  sum  on  account  of 
the  increase,  a  new  contract  is  ujmn  such  payment  created  and  pre- 
cludes the   in8ur«»r.  though   the   waiver  is  not   indorsed  on   tUo   policy 
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as  stipulated  for  therein  and  it  provides  that  waivers  not  so  indorsed 
shall  be  void.     (Cal.)     Mackintosh  v.  Agricultural  Fire  Ins.  Co.,  234. 

29.  INSURANCE — ^EstoppeL — Where  an  insurer  acting  by  its 
agents  authorized  to  make  new  contracts  in  its  behalf  receives  an 
additional  premium  as  consideration  for  assenting  to  an  increase  in 
the  risk,  but  fails  to  indorse  the  new  agreement  or  consent  on  the 
policy, as  required  therein,  the  fault  being  that  of  the  insurer,  it  is 
estopped  from  relying  on  such  fault  for  the  purpose  of  avoiding 
the  policy  and  resisting  a  recovery  thereon.  (Cal.)  Mackintosh  v. 
Agricultural  Fire  Ins.  Co.,  234. 

30.  INSURANCE — Breach  of  Condition,  "Wlien  not  Waived  by 
Failure  to  Return  Premium  After  Loss. — If  an  insurer,  after  a  loss, 
having  knowledge  of  the  breach  of  a  condition,  denies  liability,  but 
does  not  offer  to  return  the  premium  received,  it  does  not  thereby 
waive  its  right  to  defend  on  account  of  such  breach.  (Cal.)  Goor- 
berg  V.  Western  Assur.  Co.,  246. 

31.  INSURANCE — Waiver  of  Breach  of  Condition,  Failure  to 
Plead. — If  a  complaint  to  recover  insurance  shows  the  breach  of  a 
condition,  but  avers  the  issuing  of  a  policy  with  knowledge  of  the 
facts  constituting  such  breach,  and  does  not  allege  a  waiver  resulting 
from  the  retention  of  the  premium  after  the  loss  occurred,  this  latter 
waiver  is  not  admissible  under  this  pleading.  (Cal.)  Goorberg  v. 
Western  Assur.  Co.,  234. 

32.  INSURANCE — Inconsistent  Position  on  Appeal. — When  an  ac- 
tion to  recover  on  an  insurance  contract  is  tried  on  the  theory  that 
the  policy  has  been  forfeited  but  the  forfeiture  waived,  the  issue 
of  nonforfeiture  cannot  be  made  on  appeal.  (Ark.)  Industrial  Mut. 
Co.  V.  Thompson,  149. 

33.  INSURANCE — Waiver  of  Forfeiture  by  Agent. — A  superin- 
tendent of  agencies  authorized  to  settle  and  adjust  claims  against  his 
company  has  authority  to  waive  a  forfeiture  for  nonpayment  of  pre- 
miums, notwithstanding  an  express  condition  of  the  policy  that  a 
waiver  can  be  effected  only  in  writing  signed  by  the  president  or 
secretary.     (Ark.)     Industrial  Mut.  Ind.  Co.  v.  Thompson,   149. 

34.  INSURANCE — Waiver  of  Forfeiture  by  Making  Settlement. — 
When  the  representative  of  an  insurance  company  settles  a  claim  by 
paying  a  part  of  the  loss,  he  thereby  waives  a  prior  forfeiture. 
(Ark.)     Industrial  Mut.  Ind.  Co.  v.  Thompson,  149, 

Fraudulent  Settlement. 

35.  INSURANCE — Fraudulent  Settlement  of  Claim. — A  receipt 
fraudulently  procured  from  an  insured  in  full  acquittance  of  her 
claim  does  not  bind  her.  (Ark.)  Industrial  Mut.  Ind.  Co.  v.  Thomp- 
son, 149. 

36.  INSURANCE — Fraudulent  Settlement — Return  of  Amount  Re 
celved. — Where  an  insurance  company  has  procured  the  settlement 
of  a  claim  through  fraud,  the  insured  is  not  required  to  tender  the 
amount  she  has  received  under  such  settlement  as  a  prerequisite  to  a 
suit  on  her  policy.  The  jury  may  make  the  proper  deduction  in  their 
verdict.     (Ark.)     Industrial  Mut.  Ind.  Co.  v.  Thompson,  149. 

INTERSTATE    COMMERCE. 
See    Attachment,    9. 

INTOXICATING  LIQUORS. 

1.  UQUOR — What  Amounts  to  Sale  Without  License. — Where  A, 
after  refusing  to  sell,  but  offering  to  loan,  whisky  to  B,  delivers  two> 
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bottles  to  him,  and  an  hour  or  two  later  B  retnrna  and  hands  A 
the  amount  which  the  liquor  cost,  directing  A  when  he  makes  another 
order  for  whisky  to  get  B  some  and  keep  it  in  place  of  what  B 
has  obtained,  the  transaction  amounts  to  a  sale.  (Ark.)  State  v. 
Brown,  109. 

2.  INTOXICATINQ  LIQUOES.— The  Eight  to  Engage  in  that 
Business  of  Selling  intoxicating  liquors  by  retail  is  not  now  a  common 
right,  and  can  be  exercised  only  under  the  terms  prescribed  by  the 
statute.     (III.)     South  Shore  Country  Club  v.  People,  417. 

3.  INTOXICATING  LIQUOES.— A  Dramshop  as  Defined  by  the 
Statutes  o.f  Illinois  is  "a  place  where  spirituous,  vinous  or  malt  liquors 
are  retailed  by  less  quantities  than  one  gallon."  The  legislature 
had  the  right  to  make  this  definition,  and  the  courts  are  bound  by 
it.     (111.)     South  Shore  Country  Club  v.  People,  417. 

4.  INTOXICATING  LIQUOES— Dramshops,  Social  Clubs,  When 
Must  be  Held  to  be. — An  incorporated  social  club  formed  in  good 
faith,  not  for  profit,*but  for  pleasure,  social  recreation  and  the  pro- 
motion of  outdoor  sports,  if  liquors  are  sold  therein  in  less  quantity 
than  one  gallon,  is,  under  the  statutes  of  Illinois,  a  dramshop,  though 
such  sales  are  made  only  to  regular  members  and  their  guests,  and 
the  membership  is  limited.  (111.)  South  Shore  Country  Club  v.  Peo- 
ple, 417. 

5.  INTOXICATING  LIQUOES,  Sale  of  by  Social  Clubs.— If  an 
incorporated  social  club  formed,  not  for  profit,  but  for  pleasure,  so- 
cial recreation  and  the  promotion  of  outdoor  sports  keeps  a  stock  of 
intoxicating  liquors  in  its  clubhouse,  which  it  furnishes  only  to  its 
members  and  the  guests  accompanying  them  upon  the  written  order 
of  a  member,  he  being  charged  with  the  liquor  upon  bills  rendered 
semi-monthly  and  making  payment  accordingly,  the  charge  being 
no  more  than  the  amount  paid  by  the  club  for  the  liquor  and  service, 
but  greater  than  the  charge  for  similar  supplies  in  places  patronized 
by  the  public,  such  club  is  guilty  of  maintaining  a  dramshop,  and 
must  take  out  and  pay  for  a  license  accordingly.  (111.)  South  Shore 
Country  Club  v.  People,  417. 

6.  INTOXICATING  LIQUOES— Dramshops— Under  the  Statutes 
of  Illinois  an  Incorporated  Social  Club  Must  be  Declared  a  Dramshop, 
though  its  main  purpose  is  social  pleasure  and  not  the  making  of 
money,  whether  the  liquor  is  sold  as  an  incident  to  the  main  pur- 
pose or  otherwise,  and  although  the  public  generally  are  not  admitted. 
(111.)       South  Shore  Country  Club  v.  People,  417. 

JOINT  TOETS. 
Bee  Belease. 

JUDGES. 

JUDGE — Waiver  of  Objections  to. — Where  a  defendant  makes 
no  objection  to  a  special  judge,  or  to  the  regularity  of  his  appoint- 
ment, until  after  the  issues  are  closed,  he  will  be  deemed  to  have 
waived  his  objections.     (Ind.)     VVhitesell  v.  Strickler,  524. 

JUDGMENTS. 
Validity  and  Belief. 

1.  JUDGMENTS — ^Validity— Jurisdiction.— A  judgment  rendered 
by  a  court  without  juris. li.-t ion  of  tlic  parties  in  ahsolut.lv  void,  and 
the  supreme  court  stands  upon  no  higlar  or  different  footing  in  Una 
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regard  than  a  court  of  inferior  jurisdiction.     (Neb.)     Omaha  Nat. 
Bank  v.  Robinson,  903. 

2.  JUDGMENTS — Fraud  in  Obtaining  Belief  from. — A  judgment 
which  is  the  result  of  a  fraud  perpetrated  upon  the  court  by  a  false 
representation  of  jurisdictional  facts  may  be  set  aside  in  the  same 
court  rendering  it,  in  a  proper  proceeding  instituted  therein  for  that 
purpose.     (Ga.)     Davis  v.  Albritton,  352. 

Bet  Judicata. 

See  Search-warrants. 

3.  JUDGMENTS — ^Res  Judicata. — A  person  though  not  techni- 
cally a  party  to  a  prior  judgment,  may  nevertheless  have  been  so  con- 
nected with  it  by  his  interest  in  the  result  of  the  litigation,  and  his 
active  participation  therein,  as  to  be  bound  by  such  judgment. 
(Mont.)     Pew  v.  Johnson,  852. 

4.  BES  JUDICATA. — The  Judgment  In  a  Former  Action  settles  all 
matters  of  controversy  involved  in  the  issues  iJetween  the  parties; 
that  is,  all  matters  litigated,  or  which  might  have  been  litigated  with- 
in the  issues  as  they  were  made  or  tendered  by  the  pleadings,  but 
not  matters  which  might  have  been  litigated  under  such  issues  formed 
by  additional  pleadings.     (Ind.)     Whitesell  v.  Strickler,  524. 

5.  BBS  JUDICATA. — Where  Two  or  More  Defendants  make  issues 
with  the  plaintiff,  a  judgment  determining  those  issues  in  favor  of 
the  defendants  settles  between  them  no  fact  that  might  have  been, 
but  was  not,  put  in  issue  by  a  proper  pleading.  (Ind.)  Whitesell  v. 
Strickler,  524. 

Proceeding  •  in  Rem. 

6.  JUDGMENTS  IN  BEM  Need  not  Give  Claimants  Further  Time 
to  Assert  Their  Bights. — It  is  not  essential  under  the  constitutions  in 
force  in  the  United  States  to  the  cutting  off  of  unnamed  persons  by 
a  judicial  proceeding,  that  the  adjudication  against  them  be  made 
final  only  upon  their  failure  to  come  in  and  assert  their  rights  within 
a  specified  time  after  the  entry  of  the  judgment  or  decree.  (Cal.) 
Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

7.  A  PBOCEEDINQ  is  Quasi  in  Bem  when  its  purpose  is  to  affect 
the  interest  of  the  defendant  in  specific  real  property  within  the  state 
which  has  at  the  outset  of  the  proceeding  been  brought  within  the 
control  of  the  court.  (Cal.)  Title  and  Document  etc.  Co.  v.  Kerri- 
gan, 199. 

See  Limitation  of  Actions;  Partition,  4. 

Note. 

Judgments,  based  on  gambling  contracts,  180. 

JUBISDICTION. 

See  Venue. 

LANDLORD  AND  TENANT. 

1.  A  LANDLORD  cannot  Claim  a  Lien  on  the  crop  of  his  tenant  as 
for  supplies  furnished  the  tenant  when  the  landlord  did  nothing  more 
than  to  become  surety  for  the  tenant  for  the  payment  of  a  horse. 
(Ark.)     Kaufman  v.  Underwood,  121. 

2.  LANDLORD  AND  TENANT— Fire-escapes,  Duty  of  the  For- 
mer to  Provide. — Under  a  statute  declaring  that  "the  owner,  propri- 
etor, lessee  or  keeper  of  every  hotel  which  is  of  the  height  of  three 
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or  more  stories  shall  provide  such  structure  with  a  fire-escape,"  the 
owner,  as  well  as  the  lessee,  may  be  held  liable  for  the  death  of 
a  guest  in  a  leased  hotel  due  to  the  absence  of  such  an  escape.  (Mo.) 
Yall  V.  Snow,   781. 

3.  LANDLORD  AND  TENANT — Fire-escapes. — ^Failure  to  Allege 
that  the  Building  was  Built  to  be  Occupied  by  a  Hotel  is  not  material 
where  the  complaint  to  recover  for  the  death  of  a  person  claimed 
to  be  due  to  the  absence  of  a  fire-escape  avers  that  the  defendant 
leased  the  house  as  a  hotel,  and  that  it  was  conducted  as  a  hotel 
by  his  tenants.     (Mo.)     Yall  v.  Snow,  781. 

4.  LANDLORD  AND  TENANT.— The  Liability  of  a  Landlord  for 
Injuries  Due  to  the  Absence  of  a  Fire-escape  on  a  BuUding  Used 
as  a  Hotel  cannot  be  avoided  by  showing  that  it  was  leased  before 
the  statute  required  such  fire-escape,  and  the  landlord,  therefore,  had 
not  a  right  of  entry  or  control  of  the  building  to  construct  and 
provide  such  escape.     (Mo.)     Yall  v.  Snow,  781. 

Note. 

Landlord  and  Tenant,  lien  of  landlord,  advances  made  by  third  persons, 

when  secured  by,  130. 
lien  of  landlord,  advances  secured  by,  what  are,  130,  131. 
lien  of  landlord,  after-acquired  property,  whether  subject  to,  124, 

125. 
lien  of  landlord,  agreements,  when  create,  123. 
lien  of  landlord,  choses  in  action,  whether  subject  to,  129. 
lien  of  landlord,  constitutionality  of  statutes  creating,  126. 
lien  of  landlord  created  by  agreement  amounts  to  a  chattel  mort- 
gage, 123. 
lien  of  landlord,  creation  of  by  agreement,  123. 
lien  of  landlord,  crops  which  are  subject  to,  128,  130. 
lien  of  landlord  for  advances  and  supplies,  130. 
lien  of  landlord  for  moneys  paid  as  surety  or  guarantor  of  hi« 

tenant,  130. 
lien  of  landlord  for  rents  to  become  due,  129,  130. 
lien  of  landlord,  how  may  be  created,  123. 
lien  of  landlord,  indebtedness  which  is  secured  by,  129. 
lien  of  landlord,  nature  of,  123. 

lien  of  landlord^  none  existed  at  the  common  law,  122. 
lien  of  landlord,  property  of  third  persons  is  not  subject  to,  124, 

128. 
lien  of  landlord,  property  subject  to,  124. 
lien  of  landlord,  property  subject  to,  construction  of  descriptions 

of,  124. 
lien  of  landlord,  property  exempt  from  execution  when  subject  to, 

125,  128. 
lien  of  landlord,  recording  of  lease  is  not  essential  to,  127. 
lien  of  landlord,  relation  of  landlord  and  tenant  is  essential  to,  126, 
lien   of   landlord,   secret,   protecting  innocent   purchasers   against, 

123. 
lien  of  landlord,  subtenants,  when  bound  by  agreements  creating, 

124. 
lien  of  landlord,  statutes  creating,  126. 
lien  of  landlord,  third  persons,  property  of,  when  subject  to,  124, 

128. 
lien  of  landlord,  time  when  attaches,  126. 
lien  of  landlord,  what  debts  protected  by,  129. 
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*    .  l^RCENT. 

1.  LAECENT. — One  Who  Solicits  and  Beceiyes  money  at  a 
public  meeting  in  a  church,  with  the  intent  to  appropriate  it  to  his 
own  use,  and  falsely  representing  to  the  contributors  that  it  is  to  be 
used  for  a  certain  benevolent  purpose,  is  guilty  of  larceny.  (Ind.) 
Towns  V.  State,  501. 

2.  LAECENY. — Dogs  are  subjects  of  larceny,  (Ark.)  State  v. 
Soward,   136. 

3.  LARCENY  OF  FIXTUEES. — One  who  by  his  wrongful  acts 
converts  a  fixture  into  personal  property,  and  then  with  larcenous  in- 
lent  forthwith  carries  it  away  without  the  consent  of  the  owner,  may 
be  rightfully  convicted  of  larceny.     (Neb.)     Junod  v.   State,   890. 

4.  LARCENY. — Wire  fastened  to  posts  for  fencing  a  portion  of 
the  public  domain  for  temporary  use  as  a  pasture  is  personal  prop- 
erty, and  one  who  removes  it  and  carries  it  away  without  the  con- 
Bont  of  the  owner,  and  with  intent  to  steal  it,  is  guilty  of  larceny. 
(Neb.)     Junod  v.  State,  890. 

6.  CRIMINAL  LAW — Stealing  Cattle. — If  one  takes  into  his  pos- 
session a  calf  found  running  at  large  with  intent  to  steal  it,  and  thus 
convert  it  to  his  own  use  against  the  owner's  consent,  thereby  per- 
manently depriving  him  of  his  property,  he  is  guilty  of  the  statutory 
crime  of  cattle-stealing.     (Neb.)     (Jrockford  v.  State,  876. 

Bee  Venue,  3. 

LEASES. 
Bee  Landlord  and  Tenant;  Railroads,  2-4. 

LICENSEES. 
Bee  Negligence,  7-10* 

LIENS.. 

LIEN  FOE  LABOE — Laborer,  Who  Is. — A  person  employed  in  a 
store,  whose  duties  require  him  to  attend  the  bar,  wash  bottles  and 
glasses,  sweep  out  and  dust  the  store,  unpack  goods,  keep  the  books, 
and  do  anything  else  that  is  required  of  him,  is  a  laborer,  and  entitled 
to  a  laborer's  lien  upon  the  property  of  his  employer.  (Ga.)  Bluth- 
enthal  v.  Bennefield,  350. 

See  Corporations,  17;   Landlord   and  Tenant,   1;   Mechanics'  Liens; 

Vendor  and  Vendee,  516. 
Note. 
Lieu.    See  Landlord  and  Tenant. 

LIMITATION  OF  ACTIONS. 

1.  LIMITATION  OF  ACTIONS — Fraudulent  Concealment. — Acts 
constituting  fraudulent  concealment  may  precede  or  be  concurrent 
with  or  subsequent  to,  the  accruing  of  the  cause  of  action.  It  is  im- 
portant only  that  they  are  of  a  character,  and  designed  to  operate 
after  the  cause  of  action  shall  arise,  to  prevent  its  discovery.  (Ind.) 
Whitesell  v.  Strickler,  524. 
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2.  LIMITATIONS — ^Revival  of  Judgment  T>y  New  Promise. — A 
judgment  is,  without  regard  to  the  cause  of  action  on  which  it  is 
founded,  a  debt  ex  contractu  which,  when  barred  by  the  statute  of 
limitations,  may  be  revived  by  a  new  promise.  (Iowa)  Spilde  v. 
Johnson,  578. 

3.  JURY  TRIAL — Error  in  Refusing  Charge  Respecting  the  Limi- 
tation of  Actions. — It  is  reversible  error  to  refuse  to  instruct  a  jury 
that  the  plaintiff  cannot'  recover  damages  accruing  more  than  one 
year  prior  to  the  commencement  of  the  action  when  the  statute  of 
limitations  restricts  the  recovery  to  such  year.  (Ala.)  Tutwiler 
Coal  etc.  Co.  v.  Nichols,  34. 

See  Adverse  Possession. 

LIVERY-STABLES. 

See  Municipal  Corporations,  1. 

MANDAMUS. 

1.  MANDAMUS — Action  Against  State  or  Its  Agents. — A  state 
cannot  be  sued  without  its  consent.  A  litigant  cannot  evade  this 
rule  by  bringing  an  action  in  mandamus  against  the  servants  or 
agents  of  the  state  to  enforce  satisfaction  for  a  claim  payable  out 
of  state  funds.  (Iowa)  Wilson  v.  Louisana  Purchase  Exp.  Com., 
646. 

2.  MANDAMUS — ^Action  Against  State  or  Agents. — A  state  can- 
not be  sued  without  its  consent,  and  a  writ  of  mandamus  will  not 
issue  to  compel  state  officers  or  agents  to  do  an  act  involving  dis- 
cretionary or  judicial  determination  of  the  question  involved. 
(Iowa)     Wilson  v.  Louisiana  Purchase  Exp.  Com.,  646. 

3.  MANDAMUS  will  not  Issue  to  compel  the  state  to  execute  a 
contract  made  by  it.  (Iowa)  Wilson  v.  Louisiana  Purchase  Exp. 
Com.,  646. 

4.  MANDAMUS  will  not  Lie  to  compel  the  allowance  of  a  re- 
jected or  disputed  claim  against  the  state.  (Iowa)  Wilson  v.  Louisi- 
ana 'Purchase  Exp.  Com.,  646. 

MARRIAGE. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT — Risks  of  Defects,  When  Assumed — 
Promise  to  Repair. — If  an  employ6  knows  of  defects  in  an  appliance 
whieh  he  is  operating,  he  must  be  deemed  to  assume  the  risks  unless 
there  was  such  a  complaint  and  promise  to  repair  as  relieve  him  from 
Buch  risk.     (111.)     Morden  Frog  and  Crossing  Works  v.  Fries,  428. 

2.  MASTER  AND  SERVANT.— By  the  Promise  of  the  Master 
to  Repair  a  Defect  of  Which  the  Servant  has  Complained,  a  new  re- 
lation is  created,  by  which  the  master  impliedly  agrees  that  the  ser- 
vant shall  not  be  held  to  have  assumed  the  risk  for  a  reasonable 
time  following  the  promise.  (111.)  Morden  Frog  and  Crossing  Works 
V.  Fries,  428. 

3.  MASTER  AND  SERVANT.— The  Complaint  by  a  Servant  of  a 
Defect  in  Some  Appliance  He  Is  Required  to  Operate  Must  be  on  Ac- 
count of  Some  Danger  Apprehended  to  Himself  to  relieve  him  from 
the  assumption  of  the  risk  of  its  future  operation,  but  the  complaint 
will  be  presumed  to  have  been  because  of  such  apprehension  when 
it  does  not  appear  to  have  been  made  in  the  interest  of  the  master, 
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nor  because  tlie  macTiine  did  not  do  good  work  on  account  of  the 
defect.     (111.)     Morden  Frog  and  Crossing  Works  v.  Fries,  428. 

4.  MASTER  AND  SERVANT —Notice  of  Intention  to  Quit  Un- 
less Defect  la  Remedied,  When  not  Necessary. — An  employ6  who 
complains  of  a  defect  in  an  appliance  on  account  of  danger  appre- 
hended to  himself  need  not  inform  the  master  of  his  intention  to  quit 
work  unless  the  danger  is  remedied,  but  such  intention,  though  not 
announced,  must  have  existed.  (111.)  Morden  Frog  and  Crossing 
Works  V.  Fries,  428. 

5.  MASTER  AND  SERVANT —Machine,  When  not  so  Simple 
that  the  Defendant  must  be  Presumed  to  Have  Assumed  the  Risk 
of  Use  After  Complaint  and  Promise  to  Repair. — A  sheariug  and 
punching  machine  used  for  punching  holes  in  iron  or  steel  plates 
cannot  be  held  to  be  a  machine  of  which  the  operating  servant  has 
the  same  knowledge  and  comprehension  as  of  a  simple  tool  or  im- 
plement, so  that  his  continuing  to  operate  it  after  a  complaint  and 
promise  to  repair  precludes  his  recovery  for  subsequent  in.iury  therl- 
from.     (111.)     Morden  Frog  and  Crossing  Works  v.  Fries,  428. 

6.  RAILROADS — ^Injury  to  Employ^  on  Track  — ^Presumption  of 
Negligence. — Where  a  railway  employo  riding  on  a  handcar  is  struck 
by  a  train,  a  presumption  of  negligence  arises  against  the  railway 
company,  casting  the  burden  upon  it  to  show  that  a  constant  lookout 
was  kept.     (Ark.)     St.  Louis  etc.  Ry.  Co.  v.  Graham,  112. 

7.  A  MASTER  is  Liable  for  the  Willful  Torts  of  his  servant,  com- 
mitted in  the  course  of  the  servant's  employment,  just  as  though 
the  master  had  himself  committed  them.  (Ga.)  Columbus  R.  E.  Co. 
v.  Woolfolk,  404. 

Note. 

Master  and  Servant,  contributory  negligence  in  continuing  in  service 
after  promise  to  repair  dangerous  machinery,  442. 

dangerous  machinery,  care  to  be  exercised  by  employ^  after  prom- 
ise to  repair,  438. 

dangerous  machinery,  care  to  be  exercised  by  servant  notwith- 
standing a  promise  to  repair,  438. 

dangerous  machinery,  notice  of  defects  in,  when  imputed  to  the 
master,  437. 

dangerous  machinery,  notice  to  master  of,  what  and  when  suffi- 
cient, 436. 

dangerous  machinery,  promise  to   repair,  risk  arising  when  em- 
ploy6  continues  in  service  after,  439,  440. 

dangerous   machinery,   promise   to   repair   the   danger   being   im- 
minent, 441. 

dangerous  machinery,  promise  to  repair,  when  sufficient,  438. 

dangerous  machinery,  reliance  of  servant  on  promise  to  repair,  440, 
441. 

notice  of  dangerous  machinery,  to  whom  must  be  given,  437. 

notice  to  master  of  dangerous  machinery,  when  sufficient,  437. 

promise  to  repair,  continuance  in  service  after,  444. 

promise  to  repair  dangerous  machinery,  when  does  not  relieve  the 
owner  from  liability,  436,  437. 

promise  to  repair,  must  be  given  as  an  inducement  to  servant  to 
continue  work,  439. 

promise  to  repair,  reasonable  time  for  fulfillment  of,  when  will  re- 
lieve railway  from  liability,  440,  441. 

promise  to  repair,  servant  must  have  relied  upon,  439. 

risks  of  dangerous   machinery,  promise  to   repair  where  the  in- 
creased danger  is  not  to  be  apprehended,  436. 
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Master  and  Servant,  risks  of  dangerous  machinery,  when  assumed  by 
a  servant,  434. 
risks  of  dangerous  machinery,  which  the  master  has  promised  to  re- 
pair, 434. 

MECHANICS'  LIENS. 

1.  MECHANICS'  LIENS. — Subcontractors  are  not  Entitled  to  a 
Personal  Judgment  Against  the  Land  Owner  in  a  suit  to  enforce  their 
claim  against  the  land.  (Cal.)  Builders'  Supply  Depot  v.  O'Con- 
nor, 193. 

2.  MECHANICS'  LIENS — Offsets. — In  an  Action  by  Subcontrac- 
tors to  enforce  a  mechanic 's  lien,  damages  for  the  failure  of  the 
original  contractor  to  finish  his  work  within  the  time  specified  in 
his  contract  may  be  deducted  notwithstanding  a  statute  providing 
that  "as  to  all  liens,  except  that  of  the  contractor,  the  whole  contract 
price  shall  not  be  diminished  by  any  prior  or  subsequent  indebted- 
ness, offset  or  counterclaim  in  favor  of  the  reputed  owner  and  against 
the  contractor."  This  clause  relates  to  offsets  not  arising  under  the 
terms  of  the  contract  and  as  to  which,  from  an  inspection  of  the  con- 
tract, materialmen  and  laborers  could  have  no  notice.  (Cal.)  Build- 
ers' Supply  Depot  v.  O'Connor,  193. 

3.  MECHANICS'  LIENS— Constitutional  Law.— A  Statute  Allow- 
ing Attorneys'  Fees  in  suits  to  foreclose  mechanics'  liens  is  uncon- 
stitutional and  void  when  they  are  allowable  in  favor  of  plaintiffs 
only,  and  not  allowable  to  them  in  other  classes  of  actions.  (Cal.) 
Builders'  Supply  Depot  v.  O'Connor,  193. 

MORTGAGE. 

Sale  under  Power. 

1.  MORTGAGE — Sale  Under  Extinguished  Power. — Where  a 
mortgage  has  been  paid  but  the  mortgagor  has  failed  to  have  the 
satisfaction  entered  of  record,  a  bona  fide  purchaser  at  a  sale  there- 
after made  under  a  power  in  the  mortgage  will  be  protected  in  his 
title.  The  mortgagee,  however,  is  responsible  to  the  mort5;agor  for 
whatever  damages  he  sustains  on  account  of  the  fraud.  (Ga.)  Gar- 
rett* v.  Crawford,  398. 

2.  MORTGAGE — ^Notice  of  Sale  Under  Power. — The  statutes  do 
not  require  a  mortgagee  to  give  notice  to  the  mortgagor  of  an  in- 
tention to  exercise  a  power  of  sale  contained  in  the  mortgage; 
and  when  the  instrument  contains  no  provision  for  notice  other 
than  by  advertisement'  in  a  certain  way  no  other  notice  is  neces- 
sary.    (Ga.)     Garrett  v.  Crawford,  398. 

3.  MORTGAGE — Time  for  Sale  Under  Power. — A  sale  under  a 
power  in  a  mortgage  should  be  on  a  regular  sale  day,  whrn  there 
is  nothing  in  the  mortgage  to  indicate  what  was  the  intention  of 
the  parties  as  to  the  time  of  sale.     (Ga.)     Garrett  v.  Crawford,  398. 

Bedemption. 

4.  EXECUTION  SALES— Right  of  Purchaser  to  Redeem  from 
Foreclosure. — One  who  has,  within  the  statutory  period  allowed  for 
redemption  from  a  foreclosure  sale,  acquired  the  mortgagor's  title 
by  an  execution  sale,  has  the  same  right  to  redeem  from  the  fore- 
closure which  the  mortgagor  might  have  exercised  had  his  title  not 
been  devested  by  the  intervening  sale  on  execution.  (Iowa)  Kendig 
T.  McCall,  594. 

6.  MORTGAGES — Foreclosure — Redemption — Remedies.— The  stat- 
ute providing  a  Bummary  method  of  settling  coutroverHies  as  to  the 
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nght  to  redeem  from  foreclosure  sales,  or  the  amount  to  be  paid,  ia 
not  an  exclusive  remedy,  and  one  who  is  entitled  to  redeem  may 
tender  the  amount  necessary  to  make  redemption,  and  if  his  tender 
is  refused,  may  assert  his  right  in  a  court  of  equity  without  filing 
the  affidavit  provided  for  by  such  statute.  (Iowa)  Kendig  v.  Mc- 
Call,  594. 

See  Chattel  Mortgages;  Guardian  and  Ward. 

MUNICIPAIi  CORPOEATIONS. 

Livery-siabXe  Ordinance. 

1.  MUNICIPAL  CORPORATIONS— Livery-Stable  Ordinances- 
Validity. — A  municipal  ordinance  requiring  anyone  desiring  to  engage 
in  the  livery-stable  business  to  first  obtain  a  permit  from  the  city 
council,  and  the  consent  of  a  majority  of  the  lot  owners  in  the'  block, 
and  exempting  from  its  operation  any  livery-stable  then  in  existence, 
is,  as  to  one  who  has  practically  completed  a  livery-stable  within 
the  city  limits,  and  made  arrangements  to  operate  it  before  the  pas- 
sage of  the  ordinance,  void  and  inoperative  as  an  unlawful  dis- 
crimination between  himself  and  others  engaged  in  the  same  business 
at  the  time  of  the  enactment  of  the  ordinance.  (Mont.)  City  of 
Billings  V.  Cook,  845. 

Bonus  to  Railroad. 

2.  MUNICIPAL  CORPORATION— Bonus  to  Railroad. — An  appro- 
priation of  a  sum  of  money  by  a  town  council  to  induce  a  railroad 
company  to  build  its  road  into  the  municipality  and  establish  a 
depot  therein  is  void,  under  a  constitutional  provision  that  no  mu- 
nicipal corporation  shall  appropriate  money  for,  or  loan  its  credit 
to,  or  become  a  stockholder  in,  any  corporation,  and  cannot  be  rati- 
fied by  an  acceptance  of  benefits  thereunder  by  the  town.  (Ark.) 
Luxora  v.  Jonesboro  etc.  R.  R.  Co.,  139. 

3.  MUNICIPAL  CORPORATION— Recovery  of  Money  Illegally 
Paid  to  Railroad. — A  municipal  corporation-  may  recover  money  un- 
lawfully appropriated  and  paid  by  its  officers  to  a  railroad  company 
as  an  inducement  to  build  its  road  into  the  municipality.  (Ark.) 
Luxora  v.  Jonesboro  etc.  R.  R.  Co.,  139. 

Contracts  with  City   Officers. 

4.  MUNICIPAL  CORPORATIONS— Contracts  with  City  Offi- 
cers— Construction  of  Statute. — A  contract  for  the  sale  of  merchan- 
dise to  a  city  by  a  member  of  its  council  is  not  within  a  statute  pro- 
hibiting a  member  of  a  city  council  from  being  or  becoming  inter- 
ested in  any  contract  or  job  for  work,  or  the  profits  thereof,  or  ser- 
vices to  be  performed  for  the  city.     (Iowa)     Bay  v.  Davidson,  650. 

5.  MUNICIPAL  CORPORATIONS — Contracts  with  City  Officers. — 
A  contract  for  the  sale  of  merchandise  to  a  city  by  a  member  of 
its  council  is  void,  as  violative  of  the  law  of  agency,  and  contrary 
to  public  policy,  although  the  city  receives  the  benefits  of  the  con- 
tract.    (Iowa)     Bay  v.  Davidson,  650. 

Street  Improvements  and  Assessments. 

6.  MUNICIPAL  CORPORATIONS  —  Street  Improvements.— In- 
tended Beuefits. — Whatever  benefit  may  accrue  to  abutting  property 
owners  as  the  result  of  a  street  improvement  is  purely  an  incident 
of  the  improvement,  and  not  an  object  intentionally  sought  to  be 
obtained  by  the  contract  made  by  the  city  for  such  improvement. 
The  city  owes  no  duty  to  the  property  owner  to  increase  the  value- 
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of  Mb  property,  and  if  that  is  done,  it  is  an  incidental  result  of  the 
contract.  (Mo.)  City  of  St.  Louis  v.  Q.  H.  Wright  Contracting  Co., 
810. 

7.  STEEET  ASSESSMENT,  Judgment  Foreclosing  has  no  Effect 
Against  Owners  not  Parties  Thereto. — A  judgmtnt  purporting  to 
foreclose  a  street  assessment  has  no  effect  against  the  owners  of  the 
property  not  parties  thereto,  and  their  title  is  not  devested  by  a 
sale  thereunder.     (Cal.)     Bixford  v.  Zeigler,  229. 

Change  in  Grade  of  Street. 

8.  MUNICIPAL  CORPORATIONS— Streets,  Change  of  Grade  of. 
Injunction  to  Prevent  Until  Compensation  is  Made. — An  injunction 
will  issue  to  prevent  a  change  of  the  grade  of  a  street  until  com- 
pensation is  first  made,  without  reference  to  the  solvency  or  insol- 
vency of  the  municipality  enjoined.  (Ala.)  Town  of  New  Decatur 
V.  Scharfenberg,  81. 

9.  MUNICIPAL  CORPORATIONS — Streets,  Change  of  Grade  of. 
Right  to  Compensation,  When  not  Waived. — By  joining  in  a  petition 
for  the  paving  of  a  street  in  front  of  his  property,  an  owner  does 
not-  waive  his  right  to  damages  which  may  result  from  a  change  of 
grade  preparatory  to  such  grading.  (Ala.)  Town  of  New  Decatur  v. 
Scharfenberg,  82. 

10.  A  MUNICIPALITY  has  the  Right  to  Change  the  Grade  of  a 
Street  without  compensating  adjoining  lot  owners  if  no  injury  can 
result  to  their  property.  (Ala.)  Town  of  New  Decatur  v.  Scharfen- 
berg, 82. 

Injunctions  against  Change  of  Grade. 

11.  INJUNCTION  Against  Change  of  Grade  of  Street. — If  an  abut- 
ting property  owner  is  or  will  be  injured  by  a  change  of  the  grade 
of  a  street,  he  may  restrain  the  further  prosecution  of  the  improve- 
ment of  the  street  by  a  municipality  until  compensation  is  made  to 
him  for  the  injury  done,  or  about  to  be  done,  to  his  abutting  prop- 
erty.    (Ala.)     Town  of  New  Decatur  v,  Scharfenberg,  82. 

12.  MUNICIPAL  CORPORATIONS. — A  mandatory  injunction  to 
restore  a  street  to  its  former  condition  is  proper,  where  the  municipal- 
ity has  entered  upon  a  change  of  grade  without  compensating  an 
abutting  property  owner.  (Ala.)  Town  of  New  Decatur  v.  Scharf- 
enberg, 81. 

13.  MUNICIPAL  CORPORATIONS— Street  Change  of  Grade  of, 
Act  Amounting  to  Waiver  of  Right  to  Injunction  Against. — A  prop- 
erty owner  who  consents  to  a  change  of  the  grade  of  a  street,  and 
thereby  induces  a  municipality  to  incur  expenses  in  and  about  the 
work,  cannot  obtain  an  injunction  against  the  doing  thereof.  (Ala.) 
Town  of  New  Decatur  v.  Scharfenberg,  82. 

14.  MUNICIPAL  CORPORATIONS.— A  Mandatory  Injunction  to 
Compel  the  Restoration  of  a  Street  to  Its  Former  Condition  may  issue, 
though  there  has  been  no  negligence  in  or  about  the  work.  (Ala.) 
Town  of  New  Decatur  v.  Scharfenberg,  82. 

Obstruction    to   Street — Bemedy   of   Abutting    Owner. 

15.  NUISANCE,  PUBLIC,  Special  Damage  or  Injury,  What 
Amounts  to. — A  public  nuisance  wiiich  forces  the  u)wncr  of  land  out 
of  his  direct  public  street  or  road  into  a  circuitous  route,  in  hi.s 
commerce  and  intercourse  with  tlie  outside  world,  is  a  peculiar  and 
special  injury  to  him  not  sufTcrrd   by  the  guueral  inhabitant*  of  the 
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city,  county  or  state,  and  entitles  him  to  maintain  a  suit  to  abate  it. 
(Ala.)     Sloss-Sh(fficld  Steel  etc.  Co.  v.  Johnson,  89. 

16.  INJUNCTION'  Against  a  Public  Nuisance,  Bemedy  at  Law, 
When  not  Adequate. — A  property  owner  whose  access  to  his  prop- 
erty is  obstructed  by  a  nuisance  on  a  public  street  requiring  him  to 
take  a  circuitous  route  to  reach  such  property  has  not  an  adequate 
remedy  at  law,  and  is  therefore  entitled  to  relief  in  equity.  (Ala.) 
Sloss-Sheffield  Steel  etc.  Co.  v.  Johnson,  89. 

Liability  for  Acts  of  Officers — Care  of  Streets. 

17.  MUNICIPAL  CORPORATIONS— Duties  and  Liability.— In  the 
discharge  of  its  functions  a  municipality  is  called  upon  to  perform 
duties  of  two  classes,  the  one  political  and  governmental,  and  the 
other  private  and  corporate,  and  its  liability  or  nonliability  for  dam- 
ages depends  upon  the  character  of  the  duty  performed,  rather  than 
upon  the  department,  ofScer  or  agent  of  the  corporation  by  whom 
the  duty  is  performed.     (Colo.)     City  of  Denver  v.  Davis,  293. 

18.  MUNICIPAL  COEPOEATIONS— Liability  for  Acts  of  Offi- 
cers.— A  municipality  is  not  liable  for  the  acts  of  its  oflBcers  or  agents 
of  the  departments  of  health,  police,  or  fire,  while  in  the  perform- 
ance of  public  governmental  functions,  and  duties  connected  with, 
and  appertaining  to,  such  departments.  (Colo.)  City  of  Denver  v. 
Davis,  293. 

19.  MUNICIPAL  CORPORATIONS.  —  Dumping  Qrounds  main- 
tained by  a  city  for  waste  material  collected  by  the  city  and  private 
teams  from  the  streets,  alleys,  and  other  public  and  private  places 
in  the  city  are  for  the  convenience  and  benefit  of  the  inhabitants 
of  the  city,  and  an  adjunct  to  the  street  cleaning  department  of 
the  city,  their  maintenance  not  being  the  discharge  of  any  public 
duty  imposed  upon  the  city  by  the  state,  but  the  exercise  of  a 
municipal  function  by  the  city,  in  its  private  and  corporate  capacity. 
(Colo.)     City  of  Denver  v.  Davis,  293. 

20.  MUNICIPAL  CORPORATIONS— Neglect  in  Care  of  Streets- 
Liability. — The  superintendence  and  care  of  the  streets  and  alleys  of 
a  city,  and  all  that  directly  pertain  thereto,  are  peculiarly  in  the 
class  of  municipal  duties,  for  the  neglect  of  which  the  city,  in 
its  corporate  capacity,  is  liable.  (Colo.)  City  of  Denver  v.  Davi?, 
293. 

21.  MUNICIPAL  CORPORATIONS— Dumping  Grounds— Negli- 
gence— Liability. — The  maintenance  of  a  dumi)ing  ground  for  waste 
material  collected  by  the  city  from  its  streets  and  alleys  and  private 
premises  in  the  city,  is  merely  the  exercise  of  a  municipal  function  by 
the  city  in  its  private  and  corporate  capacity  for  the  benefit  and  con- 
venience of  itself  and  its  inhabitants,  and  if  such  dumping  ground  is 
in  the  charge  of,  and  under  the  supervision  of,  the  city  health  com- 
missioner and  his  agents,  the  city  is  liable  for  their  negligence  in 
allowing  a  fire  to  spread  therefrom  and  destroy  the  property  in  the 
vicinity.     (Colo.)     City  of  Denver  v.  Davis,  293. 

Bee  Contracts,  4-6, 

MURDER. 
See  Homicide. 
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NEGLIGENCE. 
In   General. 

1.  NEGLIGENCE  Is  Want  of  Ordinary  or  EeasonaWe  Care  in  re- 
spect to  that  which  it  is  the  duty  of  the  party  to  do  or  to  leave  undone. 
(Penne.)     Queen  Anne's  R.  R.  Co.  v.  Reed,  301. 

2.  IMPUTED  NEGLIGENCE.— Tlie  NegHgence  of  a  Husband 
While  Driving  a  vehicle  is  not  imputable  to  his  wife,  who  is  riding 
with  him.     (Ga.)     Southern  Ey.  Co.  v.  King,  390. 

Contributory  Negligence. 

3.  NEGLIGENCE,  CONTEIBUTOEY.— Burden  of  Proof  to  estab- 
lish contributory  negligence  whenever  it  is  relied  upon  as  a  defense 
rests  upon  the  defendant,  but  proof  of  such  negligence  may  arise  out 
of  the  testimony  of  the  plaintitf  in  the  first  instance.  (Penne.) 
Queen  Anne's  R.  E.  Co.  v.  Reed,  301. 

4.  NEGLIGENCE,  CONTRIBUTORY— Wten  Question  of  Fact.— 
The  court  will  not  decide  a  certain  act  to  constitute  contributory 
negligence  as  a  question  of  law,  although  the  weight  of  evidence  may 
seem  to  be  on  one  side  or  the  other,  if  the  testiniouy  is  conliicting,  or 
if  the  conclusion  to  be  drawn  therefrom  is  doubtful  or  uncertain. 
Under  such  circumstances  the  determination  of  the  question  clearly 
falls  within  the  province  of  the  jury.  (Penne.)  Queen  Anne's 
E.  E.  Co.  V.  Reed,  301. 

5.  NEGLIGENCE,  CONTEIBUTOEY— When  Question  of  Law.— 
If  the  evidence  clearly  shows  contributory  negligence  proximately 
entering  into,  and  clearly  contributing  to,  the  accident,  at  the  time 
of  its  occurrence,  the  court  must  so  find,  as  a  matter  of  law.  (Penne.) 
Queen  Anne's  R.  R.  Co.  v.  Reed,  301. 

Duty  to  Provide  Fire-escapes. 

6.  OWNEE  OF  BUILDING,  Duty  of  to  Provide  Fire-escapes.- At 
the  common  law,  the  owner  of  a  building  not  particularly  exposed 
to  fire  from  the  character  of  the  work  carried  on  in  it  was  not 
bound  to  anticipate  the  probability  of  danger  from  fire,  or  that  its  oc- 
currence would  put  in  jeopardy  the  lives  of  his  employes  or  tenants, 
and  the  law  does  not  require,  where  the  building  was  properly  con- 
structed for  its  intended  use  and  purpose,  the  construction  of  fire- 
escapes,  the  ordinary  means  of  escape  by  stairs,  halls  and  doorways 
being  deemed  suflicient.     (Mo.)     Yall  v.  Snow,  781. 

Duty  to  Licensees. 

7.  NEGLIGENCE. — ^A  Bare  Licensee  Who  Goes  upon  tbe  Prem- 
ises of  another  for  some  purpose  with  which  the  owner  or  occupant 
has  no  concern,  anc  without  any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  assumes  the  perils 
arising  from  defects  arising  in  the  premises.  (lud.)  Baltimore  etc. 
B.  R.  Co.  V.  Slaughter,  503. 

8.  NEGLIGENCE — Invitation  to  Use  Premises. — When  the  owner 
of  land,  by  enticement,  allurement,  or  inducement,  causes  .nnotiier  to 
come  upon  his  lands,  he  then  assumes  the  obligation  of  providing  for  the 
safety  and  protection  of  the  person  so  coming.  The  enticement, 
allurement,  or  inducement,  as  the  case  may  be,  must  be  the  equivalent 
of  an  express  or  implied  invitation.  Mere  acquiescence  in  the  use 
of  one's  land  by  another  is  not  sufficient,  although  the  invitation  may 
be  inferred  from  some  act  or  line  of  conduct,  or  from  some  designa- 
tion or  dedication.  (Ind.)  Baltimore  etc  B.  E.  Co.  v.  Slaughter, 
fi03. 
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9.  NEGLIGENCE — Invitation  to  Use  Premises. — ^The  word  "in- 
vitation," as  used  in  reference  to  a  license  to  enter  the  premises  of 
another,  includes  not  only  an  actual  bidding,  but  also  an  allurement 
or  enticement.     (Ind.)     Baltimore  etc.  E.  R.  Co.  v.  Slaughter,  503. 

10.  NEGLIGENCE — ^Invitation  to  Use  Way. — When  an  owner  con- 
structs a  way  over  his  premises  in  such  a  manner  as  apparently  to 
be  for  the  use  of  certain  persons,  with  the  intent  that  they  shall  use 
it,  and  they  enjoy  it  for  a  considerable  time,  he  owes  to  them  the 
duty  to  exercise  ordinary  care  for  their  safety  while  pursuing  the 
privilege,  so  far  as  his  own  acts  are  concerned,  and  this  is  especially 
true  as  to  a  new  and  unapprehended  danger.  (Ind.)  Baltimore  etc. 
R.  R.  Co.  V.  Slaughter,  503. 

Pleading. 

11.  NEGLIGENCE — Necessity  of  Specific  Allegations. — ^In  com- 
plaints for  negligence,  it  is  competent,  after  showing  the  existence  of 
a  duty  by  appropriate  allegations,  to  predicate  negligence,  charged  in 
general  terms,  upon  any  act  or  omission  whereby  it  is  claimed  that  that 
duty  was  violated.  H  the  pleading  is  not  sufficiently  specific,  the 
remedy  is  by  motion,  not  demurrer.  (Ind.)  Baltimore  etc.  R.  E.  Co. 
V.  Slaughter,  503. 

12.  NEGLIGENCE — Frightening  Team — Pleading. — ^In  an  action 
for  negligence  in  frightening  a  team  by  placing  an  object  in  or  near 
a  way,  an  averment  in  the  complaint  that  the  object  was  calculated 
to  frighten  horses  of  ordinary  gentleness  is  unnecessary.  (Ind.) 
Baltimore  etc.  R.  R.  Co.  v.  Slaughter,  503. 

13.  NEGLIGENCE — ^Pleading — ^Variance. — Where  a  complaint  al- 
leges that  a  railroad  company  left  a  handcar  in  a  farm  crossing  way, 
but  the  evidence  shows  that  the  car  was  left  near  the  way,  the  var- 
iance is  at  most  technical,  and  the  defect  will  be  treated  as  obviated 
by  amendment.     (Ind.)     Baltimore  etc.  R.  R.  Co.  v.  Slaughter,  503. 

Evidence. 

14.  NEGLIGENCE — ^Presumption  of,  from  Accident. — The  mere 
fact  of  an  accident  by  which  an  injury  is  sustained,  if  not  within  tho 
control  of  the  defendant,  does  not,  of  itself,  raise  a  presumption  of 
negligence.     (Penne.)     Queen  Anne's  R.  R.  Co.  v.  Reed,  301. 

15.  NEGLIGENCE — Burden  of  Proof. — ^Plaintiff  must  both  allege 
and  prove  negligence  on  the  part  of  the  defendant  to  be  entitled  to  a 
recovery,  as  the  burden  of  proving  negligence  rests  upon  plaintiff. 
(Penne.)  Queen  Anne's  R.  R.  Co.  v.  Reed,  301. 

16.  NEGLIGENCE — How  Determined. — It  is  for  the  court  to  sny 
whether  any  facts  have  been  established  by  sufficient  evidence  from 
which  negligence  can  be  reasonably  and  legitimately  inferred;  and  it 
is  for  the  jury  to  say  whether  from  those  facts,  when  submitted  to 
them,  negligence  ought  to  be  inferred.  (Penne.)  Queen  Anne's  R. 
R.  Co.  V.  Reed,  301. 

17.  NEGLIGENCE — When  Question  of  Fact. — If  there  is  any  evi- 
dence of  negligence  upon  which  the  jury  can  properly  find  a  verdict, 
or  if  the  conclusion  to  be  drawn  therefrom  is  debatable,  or  rests  in 
doubt,  though  the  facts  are  undisputed,  or  if  the  evidence  is  con- 
flicting in  regard  to  any  material  fact,  the  question  of  negligence  is 
one  of  fact  for  the  determination  of  the  jury.  (Penne.)  Queen 
Anne's  R.  R.  Co.  v.  Reed,  301. 

18.  NEGLIGENCE — Failure  to  Prove — ^Nonsuit. — If  plaintiff  fails 
to  produce  any  evidence  of  negligence  on  the  part  of  defendant,  or 
if  no  fair  inference  of  negligence  can  be  drawn  from  the  evidence 
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favorable  to  plaintiff,  the  court  must  nonsuit  the  plaintiff  or  direct  a 
verdict  for  the  defendant.  (Penne.)  Queen  Anne's  E,  E.  Co.  v. 
Beed,  301. 

See  Sales,  23. 

"NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Note. 

Negotiable  Instmments,  based  on  gambling  considerations,  presumption 
of  bona  fides  of  holders  of,  178. 
based  on  gambling  considerations,  securities  taken,  whether  may 

be  enforced,  178. 
gambling  considerations,  whether  affects  in  the  hands  of  bona  fide 
holders,  176,  177. 

NEW  TRIAL. 
NEW  TRIAL. — ^Where  the  Assignment  of  Ground  for  a  new 
trial  is  joint,  the  applicants  take  upon  themselves  the  burden  of  show- 
ing that  all  of  the  rulings  embraced  within  a  particular  cause  for  a 
new  trial  are  erroneous.     (Ind.)     Heaston  v.  Krieg,  475. 

NOTARIES. 
*  See  Acknowledgments. 

NXnSANCE. 

1.  NUISANCE,  PUBLIC— Injury  to  His  Property  Which  will  Sus- 
tain Suit  by  a  Private  Person. — If  a  property  owner  sustains  an  in- 
dividual or  specific  damage  in  addition  to  that  suffered  by  the  pub- 
lic, he  may  sue  to  have  a  public  nuisance  abated,  for  his  remedy 
at  law  is  inadequate.  (Ala.)  Sloss-Shefiield  Steel  etc.  Co.  v.  John- 
son, 89. 

2.  NUISANCE,  PUBLIC. — The  Special  Damages  Entitling  a 
Property  Owner  to  an  Injunction  Against  a  Public  Nuisance  must 
be  different  in  kind  and  not  merely  in  degree  from  that  suffered  by 
the  general  public.  (Ala.)  Sloss-Sheffield  Steel  etc.  Co.  v.  Johnson, 
89. 

See  Constitutional  Law,  1;  Municipal  Corporations,  15,  16. 

PARTIES. 

SUBSTITUTION     OF     PARTIES— Sapplemental     Pleading.— 

When  a  debtor,  pending  suit  to  set  aside  certain  conveyances  as  fraudu- 
lent, is  adjudged  a  bankrupt  and  a  trustee  is  appointed,  the  trustee 
may  be  substituted  as  plaintiff  without  the  filing  of  any  additional 
pleading.     (Iowa)     Crary  v.  Kurtz,  549. 

PARTITION. 

1.  PARTITION  Notwithstanding  Will  to  the  Contrary.— If  the 
owner  of  property  makes  a  valid  agreement  not  to  dispose  of  his 
property  by  will,  and  subsequently,  disregarding  such  agreement,  un- 
dertakes to  so  dispose  of  it,  one  of  his  heirs  at  law,  who,  but  for  the 
will,  would  be  entitled  to  an  undivided  interrst  in  the  property,  may 
maintain  a  suit  for  its  partitiuu.     (111.)     Junes  v.  Abbott,  412. 
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2.  PARTITION,  Estate  Which  Is  not  Subject  to. — ^Under  a  state- 
ute  giving  a  right  of  partition  to  one  or  more  cotenants  who  have 
an  estate  of  inheritance  or  for  life  or  for  years,  a  cotenant  of  the 
right  to  lay  down  and  plant  oysters  in  any  public  waters  of  the  state 
has  no  more  than  a  mere  personal  license,  and  hence  cannot  maintain 
a  suit  for  partition.  (Cal.)  Darbee  etc.  Land  Co.  v.  Pacific  Oyster 
Co.,  227. 

3.  PARTITION— Unsettled  Estate  of  Decedent. — The  fact  that 
an  estate  of  a  decedent  is  not  fully  settled  is  no  defense  to  an  action 
of  partition.     (Iowa)     Smith   v.   Smith,   581. 

4.  PARTITION— Judgment,  Effect  of  as  Against  Child  En  Ventre 
Sa  Mere. — An  unborn  child  not  having  been  made  a  party,  his  rights 
are  not  cut  off  by  a  decree  in  partition  to  which  his  mother  and  sisters 
are  the  only  parties  and  a  sale  thereunder,  even  in  favor  of  an  in- 
nocent purchaser.     (N.  C.)     Deal  v.  Sexton,  943. 

5.  PARTITION. — Counsel  Fees  may  be  Taxed  in  partition  pro- 
ceedings when  there  is  no  dispute  as  to  the  ownership  of  the  prop- 
erty and  the  respective  shares  to  which  the  parties  are  entitled, 
although  other  matters  are  litigated.     (Iowa)     Smith  v.  Smith,  581. 

See  Receivers,  1. 
Note. 

Partition,  child  en  ventre  sa  mere,  whether  and  when  bound  by,  953, 
956. 

Partition  of  the  Property  of  Decedents,  before  the  settloment  of  their 
estates,  587,  588. 

conflict  of  jurisdiction  between  courts  of  probate  and  other 
courts,  587. 

debts,  existence  of  does  not  prevent,  589. 

debts,  existence  of  will  not  be  presumed  for  the  purpose  of  pre- 
venting, 591. 

delay  of  to  give  time  to  settle  estates,  591,  593. 

discretion  of  the  court  to  prevent  injustice  in  the  enforcement  of 
the  right  of,  592. 

proceeds  of  sales  in,  when  may  be  kept  within  the  jurisdiction  of 
the  court,  592. 

statutes  requiring  the  estate  to  be  settled,  590,  591.' 

suspending  the  right  of  until  the  debts  of  the  decedent  are  paid, 
593. 

while  wills  remain  subject  to  contest,  590. 

"Where  it  consists  of  an  undivided  interest,  593. 

PASSENGERS. 

See  Carriers. 

PHYSICIANS  AND   SURGEONS. 

1.  PHYSICIANS — Compensation  for  Services  to  Unconscious  Pa- 
tient.— Where  surgeons  operate  upon  an  unconscious  man  whom  they 
are  called  to  attend  by  third  persons,  and  who  dies  without  regain- 
ing consciousness,  the  law  implies  a  contract  on  his  part  to  pay  the 
reasonable  value  of  their  services.     (Ark.)     Cotnam  v.  Wisdom,  157. 

2.  PHYSICIANS — Compensation  for  Unsuccessful  Operation. — A 
surgeon  who  brings  to  an  operation  due  skill  and  care  earns  the  reason- 
able and  customary  price  therefor,  whether  the  outcome  be  beneficial 
to  the  patient  or  the  reverse.     (Ark.)     Cotnam  v.  Wisdom,  157, 
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3.  PHYSICIANS — Compensation. — The   Financial   Condition   of   a 

patient  cannot  be  taken  into  consideration  in  estimating  the  value 
of  liis  surgeon 's  services,  if  the  patient  was  unconscious  when  the 
surgeon  was  called  and  never  regained  consciousness.  (Ark.)  Cot- 
nam  v.  Wisdom,  157. 

4.  PHYSICIANS — Compensation — Family  Relationship. — In  an  ac- 
tion for  services  rendered  by  surgeons  on  a  patient  who  did  not  re- 
cover, evidence  that  he  was  a  bachelor  and  that  his  estate  went  to  his 
nieces  and  nephews  is  irrelevant  on  the  issue  as  to  the  value  of  the 
services.     (Ark.)     Cotnam  v.   Wisdom,   157. 

PLEADING. 
In   General. 

1.  PLEADING. — Certainty  to  a  Common  Intent  is  all  that  is 
necessary  in  construing  a  pleading.  (Ala.)  Birmingham  Ky.  etc. 
Co.  V.  Adams,  27. 

2.  PLEADING — Demurrer  United  by  Several  Parties. — When 
two  or  more  parties  desire  to  demur  separately  to  the  same  pleading, 
on  the  same  ground,  the  law  does  not  require  eaeh  to  file  a  separate 
paper.  If  they  choose,  all  may  act  separately  in  demurring,  and  yet 
unite  in  the  same  paper,  provided  that  it  is  clearly  stated  therein  that 
tliey  act  severally  and  not  jointly.  (Ind.)  Whitesell  v.  Stricklei-, 
524. 

3.  APPEAL  AND  EBBOB. — The  setting  down  of  a  plea  for 
hearing  upon  its  sufficiency  admits  the  truth  of  the  facts  alleged 
therein,  for  the  purpose  of  obtaining  a  .judgment  of  the  court  unon 
the  legal  question  whether  the  facts  constitute  a  defense.  (Ala.) 
Town  of  New  Decatur  v.  Scharfenberg,  82. 

In  Equity. 

4.  PEACTICE  IN  EQUITY— Verification  of  Plea, — Fnless  some 
rule  or  statute  requires  it,  the  plea  to  a  bill  in  equity  need  not  be 
verified.     (Ala.)     Town  of  New  Decatur  v.  Sehnrfenberg,  82. 

5.  PRACTICE  IN  EQUITY.— A  Bill  is  not  Barred  for  Duplicity 
if  it  does  not  contain  two  independent  facts  nor  two  separate  states 
of  facts,  each  constituting  a  suflicient  answer  to  the  bill.  (Ala.) 
Town  of  New  Decatur  v.  Scharfenberg,  82. 

Amendments. 

6.  PLEADING — Amendment  of  Complaint,  When  not  a  Departnro. 
The  amendment  of  a  bill  to  enforce  a  vendor's  lien  seeking  to  make 
clear  the  lands  intended  to  be  conveyed  by  explaining  the  tlearrip- 
tion  contained  in  the  deed  is  not  a  departure  from  the  cause  of  ac- 
tion stated   in   the   original  bill.     (Ala.)      Reynolds   v.   Lawrence.   78 

7.  TBIAL — Amendment  of  Pleadings— Discretion  of  Court. — The 
allowance  of  an  amendment  to  the  pleadings  is  within  the  sound  legal 
discretion  of  the  trial  court.     (Mont.)     Gehlert  v.  Quinn,  8G4. 

See  Actions. 
Note. 

Presumption  that  voluntary  conveyance  is  fraudulent  as  against  credi- 
tors, 553. 

PBINCIPAL    AND    AGENT. 

PBINCIPAL  AND  AGENT.-  Knowlcd.!;e  of  the  Agent  will  not 
be  Imputed  to  hi  a  Principal  when  it  i^  such  as  it  is  the  agent '»  duty 
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not  to  disclose  it,  nor  when  it  is  certain  from  his  relation  to  the  sub- 
ject matter  or  his  previous  conduct  that  he  will  not  disclose  it,  nor 
when  the  person  claiming  the  benefit  of  the  knowledge  or  notice  or 
those  whom  he  represents  collude  with  the  agent  to  cheat  or  de- 
fraud the  principal.     (Ala.)     Lea  v.  Iron  Belt  Mercantile  Co.,  93. 

See  Bills  and  Notes,  5-10. 

PEINOIPAL  AND  SUEETY. 

Bee  Guardian  and  Ward,  7,  8;  Taxation,  4. 

PEOBATE  FEOCEEDINQS. 

See  Executors  and  Administrators;   Wills. 

PEOCEEDINGS   IN   EEM. 
See  Judgments,  6,  7. 

PEOCESS. 

EVIDENCE — Presumption — Dating  of  Summons. — It  is  pre- 
sumed that  the  clerk  of  a  court  did  his  duty  and  properly  dated  a 
summons,  but  such  presumption  is  disputable.  (Mont.)  Gehlert  ▼. 
Quinn,  864. 

See   Constitutional   Law,  3;   Corporations,  5. 

PEOMOTEES. 

See  Corporations,  8,  9. 

QUIETING  TITLE. 

1.  ACTION  to  Determine  Conflicting  Claims  of  Title. — Cross-com- 
plaint.— If  the  defendant  in  an  action  to  determine  conflicting  claims 
of  title  files  a  cross-complaint  averring  title  in  himself,  and  asking 
that  his  title  be  quieted,  and  the  plaintiff  neither  demurs  nor  moves 
to  strike  out,  but,  answering,  goes  to  trial  on  the  merits,  the  court 
may  render  a  decree  in  defendant's  favor  quieting  his  title  as  prayed 
for  by  him.     (Cal.)     Johnson  v.  Taylor,  181. 

2.  CHANCEEY — Jurisdiction  to  Quiet  Title. — Courts  of  chan- 
cery may  by  statute  be  authorized  to  quiet  title  to  property  in  the 
state  without  the  personal  service  of  process  therein.  (Cal.)  Title 
and  Document  etc.  Co.  v.  Kerrigan,  199. 

3.  QUIETING  TITLE,  Operation  of  Decree  In  Eem. — While  a  de- 
cree quieting  title  is  not  in  rem,  strictly  speaking,  it  fixes  and  settles 
the  title  to  real  estate,  and  to  that  extent  partakes  of  the  nature  of 
a  judgment  in  rem.  (Cal.)  Title  and  Document  etc.  Co.  v.  Kerrigan, 
199. 

4.  JUEISDICTION,  Naming  of  Defendants  not  Essential  to. — ^It 
is  not  essential,  in  a  statute  quieting  or  establishing  title,  that  any 
person  be  required  to  be  named  as  a  defendant  in  the  title  to  the 
action.     (Cal.)     Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

5.  CONSTITUTIONAL  LAW — ^Unknown  Claimants. — The  power 
of  the  state  to  settle  titles  is  not  limited  to  settling  them  against 
persons  named.  To  exercise  this  power  to  the  fullest  extent  it  is 
necessary  that  it  should  be  made  to  operate  on  all  interests,  known 
and  unknown.     (Cal.)     Title  and  Document  etc.  Co.  y.  Kerrigan,  199. 
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6.  CONSTITUTIONAL  LAW— Unknown  Claimants,  Who  may  "be 
Proceeded  Against  as. — So  far  as  substituted  service  of  process  upon 
a  class  of  unknown  claimants  is  permitted  to  all,  in  proceedings  which 
are  merely  quasi  in  rem,  it  rests  upon  the  ground  of  necessity;  but 
this  necessity  will  not  justify  the  omission  of  personal  service  upon 
all  who  can  with  reasonable  diligence  be  ascertained  and  found. 
(Cal.)     Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

7.  SUITS  TO  DETERMINE  TITLE,  Diligence  to  Ascertain  and 
Serve  Known  Claimants,  When  Eeqiiired. — ^If  the  evident  purpose  of 
a  statute  is  lo  secure,  as  far  as  possible,  actual  notice  of  the  proceed- 
ing thereunder  to  all  known  claimants,  it  must  be  construed  as  not 
intending  to  permit  plaintiff  to  willfully  or  negligently  cl,ose  hi» 
eyes  to  means  of  knowledge  and  thus  secure  a  decree  by  publication 
and  posting  alone,  as  against  persons  whose  identity  he  might  have 
learned  by  the  use  of  due  effort.  (Cal.)  Title  and  Document  etc.  Co. 
V.  Kerrigan,  199. 

8.  CONSTITUTIONAL  LAW— Establishing  Title,  Proceeding  for, 
When  Judicial. — A  proceeding  for  the  establishment  of  title  to  real 
property,  though  no  person  is  required  to  be  named  as  a  defendant 
and  no  allegation  need  be  made  that  anyone  denies  or  assails  plain- 
tiff's title,  there  being,  however,  a  provision  for  notice  to  all  persons 
interested  in  opposing  plaintiff's  application  and  an  opportunity  for 
them  to  come  in  and  oppose  it,  is  not  so  nonjudicial  in  character  that 
jurisdiction  over  it  may  not  be  conferred  on  a  court  forbidden  by 
the  constitution  to  exercise  other  than  judiciah  functions.  (Cal.) 
Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

9.  COURTS,  Jurisdiction  of  to  Quiet  Title. — If  a  title  to  real 
property  is  in  fact  good,  but  is  not  deducible  of  record,  a  court  of 
equity  may  remedy  such  defect  by  a  decree,  although  there  is  no 
absolute  controversy  as  to  the  title.  (Cal.)  Title  and  Document  etc. 
Co.  V.  Kerrigan,  199. 

10.  CONSTITUTIONAL  LAW — Special  Legislation — Permissible 
Classification. — The  establishment  and  quieting  of  title  to  real  prop- 
erty in  case  of  the  loss  or  destruction  of  public  records  by  earth- 
quake, fire  or  flood  differs  so  materially  from  most  actions  as  to 
justify  the  legislature  in  placing  the  proceeding  in  a  class  by  itself 
and  in  adopting  for  it  forms  of  proceeding  and  modes  of  serving  pro- 
cess not  permitted  in  other  actions.  (Cal.)  Title  and  Document  et:. 
Co.  V.  Kerrigan,  199. 

RAILROADS. 

Abandonment  of  Track — Bails  as  Fixtures. 

1.  RAILROADS — Rails  as  Fixtures — ^Abandonment  of  Track. — A 
land  owner  from  whom  a  railroad  right  of  way  has  been  obtained 
cannot  claim  the  rails  and  fastenings  laid  for  the  purpose  of  operating 
the  road  as  being  fixtures  forming  part  of  the  land  itself  and  not 
removable  by  the  railroad  company  or  its  transferee,  in  the  absence 
of  evidence  on  the  part  of  the  latter  to  abandon  to  the  land  owner 
such  rails  and  fastenings.  (Ga.)  Georgia  B.  B.  &  B.  Co.  v.  Haas, 
327. 

Lease  of  Bailway. 

2.  RAILROADS — Lease  of — Liability. — If  a  railroad  company 
makes  a  lease  to,  or  licenses  another  to  e;ccrcise  its  franchises,  in  whole 
or  in  part,  without  express  legislative  aiit  Imrity,  it  remains  liable  for 
the  acts  of  the  lessee  or  licensee  in  such  operation.  (Qa.)  Georgia 
£.  B.  &  B.  Co.  V.  Uaas,  327. 
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3.  RATLBOADS — Lease  of  Franchise — Conversion — ^Liability  of 
Lessor.— If  the  lessee  of  a  railroad  company's  property  and  fran- 
chises, while  in  the  operation  of  the  road  as  a  common  carrier,  com- 
mits a  conversion  of  property,  the  lessor  is  liable  therefor,  (Ga.) 
Georgia  R.  R.  &  B.  Co.  v.  Haas,  327. 

4.  RAILROADS — Lease  of — Act  of  Lessee — Pleading. — Tn  an  ac- 
tion against  a  railroad  company  to  recover  for  the  act  of  its  lessee, 
it  is  the  better  pleading  to  allege  whether  the  act  complained  of  was 
committed  by  the  lessee  or  by  the  lessor.  (Ga.)  Georgia  R.  R.  &  B. 
Co.  V.  Haas,  327. 

Duty  toward  Persons  on  Track. 

5.  Railroads — Lookout  for  Persons  on  Track. — The  require- 
ment of  the  Arkansas  statutes  that  railroad  companies  shall  keep 
a  constant  lookout  for  persons  on  their  tracks  applies  to  tracks  within 
their  yards  as  well  as  elsewhere,  and  is  for  the  benefit  of  their  em- 
ployes as  well  as  others.  (Ark.)  St.  Louis  etc.  Ry.  Co.  v.  Graham, 
112. 

6.  RAILROADS. — A  Sufficient  Lookout  for  Persons  on  the  Track 
is  not  made  out  as  a  matter  of  law  by  evidence  that  a  brakeman 
with  a  lantern  was  stationed  on  the  tender  of  an  engine  which  was 
backing  up  in  the  night-time  at  such  speed  that  it  could  not  stop 
short  of  fifty-five  feet  while  the  brakeman  could  not  see  over  thirty 
feet.     (Ark.)     St.  Louis  etc.  Ry.  Co.  v.  Graham,  112. 

7.  RAILROADS^— Duty  of  Persons  on  Track  to  Keep  Lookout. — 
It  is  the  absolute  duty  of  a  person  on  a  handcar  to  keep  a  lookout 
for  trains  in  both  directions.  But  as  he  cannot  look  both  ways  at 
once,  he  may  reasonably  be  permitted  to  pay  closer  attention  to  the 
point  from  which  danger  is  expected  than  to  the  other,  though  never 
to  the  extent  of  relaxing  attention  from  the  other  direction  further 
than  necessary  to  give  the  required  attention  to  the  direction  of  most 
imminent  danger.     (Ark.)     St.  Louis  etc.  Ry.  Co.  v.  Graham,  112. 

Crossings — Handcar  Frightening  Horses. 

8.  RAILROAD  CROSSING — Invitation  to  Use. — Where  a  rail- 
road company  constructs  approaches  to  its  track,  and  lays  plank 
between  the  rails,  apparently  for  a  farm  crossing,  and  one  who  owns 
land  on  both  sides  thereof,  and  also  his  tenants,  make  use  of  the 
crossing,  the  railroad  company  will  be  deemed  to  have  invited  such 
use.     (Ind.)     Baltimore  etc.  R.  R.  Co.  v.  Slaughter,  503. 

9.  RAILROAD  CROSSING — Handcar  Frightening  Team. — A  com- 
plaint alleging  that  the  defendant  railroad  company  constructed  a 
wagon  road  across  its  track,  that  the  plaintiff  has  used  the  road  since 
its  construction,  and  that  the  defendant  negligently  placed  a  handcar 
near  the  crossing  which  frightened  the  plaintiff's  team,  and  caused  it 
to  run  away,  to  plaintiff's  injury,  states  a  cause  of  action.  (Ind.) 
Baltimore  etc.  R.  R.  Co.  v.  Slaughter,  503. 

10.  RAILROAD  CROSSING — Handcar  Frightening  Team. — A  rail- 
road company  is  liable  for  its  negligence  in  placing  a  handcar,  cal- 
culated to  frighten  ordinarily  gentle  horses,  near  a  farm  crossing. 
(Ind.)     Baltimore  etc.  R.  R.  Co.  v.  Slaughter,  503. 

Crossings — Duty   toward   Travelers. 

11.  RAILR'OADS — Crossings — Place  of  Danger — ^Notice  of. — The 
law  regards  a  railroad  crossing  as  a  place  of  danger,  and  its  presence 
is  notice  to  a  person  approaching  or  attempting  to  cross  it  of  the  dan- 
ger of  colliding  with  a  passing  train.  (Penne.)  Queen  Anne's  R.  B. 
Co.  V.  Reed,  301. 
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12.  EAIUIOADS — Crossings — ^Duty  to  Stop,  Look,  and  Listen — 
Contributory  Negligence. — A  person  approaching  a  railway  crossing  is 
required  to  stop,  look  and  listen  for  an  approaching  train  before 
venturing  to  cross,  and  if  he  fails  to  exercise  such  ordinary  care,  what- 
ever danger  he  could  thereby  have  discovered  and  avoided  he  incura 
the  peril  of  if  he  proceeds,  and  for  an  injury  arising  under  such  fault, 
is  without  a  remedy,  by  reason  of  his  contributory  negligence. 
(Penne.)     Queen  Anne's  E.  E.  Co.  v.  Eced,  301. 

13.  RAILROADS — Crossings — Obstructed  View  of — ^Duty  to  Stop, 
Look  and  Listen. — Although  the  view  of  the  railroad  is  obstructed  at  a 
crossing,  that  fact  does  not  relieve  the  traveler  from  the  duty  to  look 
and  listen  for  an  approaching  train,  whether  special  or  regular. 
(Penne.)     Queen  Anne's  E.  E.  Co.  v.  Eeed,  301. 

14.  RAILROADS — Crossings. — ^Rights  of  Railways  at  highway 
crossings  are  superior  to  those  of  a  traveler  upon  the  highway. 
(Penne.)     Queen  Anne's  E.  E.  Co.  v.  Eeed,  301. 

15.  RAILROADS — Crossings — Care  to  be  Used. — The  superior  right 
of  a  railway  company  at  a  highway  crossing  does  not  relieve  it  from 
reasonable  and  ordinary  caution  to  prevent  accidents,  and  the  degree 
of  care  necessary  may  be  affected  by  obstructions  which  prevent  the 
track  from  being  seen  as  the  train  approaches.  (Penne.)  Queen 
Anne's  E.  E.  Co.  v.  Eeed,  301. 

16.  RAILROADS — Crossings — Care  to  be  Used. — ^Both  the  traveler 
and  the  railroad  company  are  charged  with  the  same  degree  of  care 
at  a  highway  crossing,  the  one  to  avoid  being  injured,  and  the  other 
to  avoid  inflicting  injury,  and  the  care  to  be  exercised  by  each  must 
be  commensurate  with  the  risk  and  danger  involved.  (Penne.) 
Queen  Anne's  E.  E.  Co.  v.  Eeed,  301. 

17.  RAILROADS — Negligence  at  Crossings — ^Presumption. — A  per- 
son attempting  to  cross  a  railroad  track  at  a  highway  crossing,  and 
being  injured,  is  presumed  to  have  exercised  reasonable  and  ordinary 
care  in  doing  so,  and  if  he  was  negligent,  in  fact,  it  must  be  shown  by 
positive  evidence,  or  from  the  circumstances  attending  the  accident. 
(Penne.)     Queen  Anne's  E.  E.  Co.  v.  Eeed,  301. 

18.  NEGLIGENCE,  CONTRIBUTORY— Want  of  Care  at  Railroad 
Crossing. — A  total  absence  of  reasonable  care  and  caution  on  the  part 
of  a  traveler  in  approaching  a  railway  crossing,  in  making  no  efTort 
to  ascertain  whether  a  train  is  approaching,  or.  to  avoid  the  danger 
imminent  at  the  time  he  attempts  to  make  the  crossing,  is  contributory 
negligence,  which  bars  any  recovery  for  an  injury  received.  (Penne.) 
Queen  Anne's  E.  E.  Co.  v.  Eeed,  301. 

See    Attachment,    7-9;    Carriers;    Master    and    Servant;    Waters    and 
Watercourses,  14. 

RAPE. 

1.  CRIMINAL  LAW — Carnal  Knowledge  of  Pupil  by  Teacher— In- 
structions.— If,  on  a  prosecution  under  a  statute  making  it  a  felony 
for  any  person  to  defile  any  female  under  eighteen  years  of  age 
while  she  remains  in  his  care  or  custody  to  which  she  has  been 
confided,  it  appears  that  the  accused  was  a  soliool  teacher,  and  that 
the  prosecutrix  was  his  pupil,  that  he  visited  her  home  nights  when 
her  mother  was  asleep  or  away  from  home,  and  then  had  sexual 
intercourse  with  her,  it  is  proper  to  refuse  to  instruct  the  jury  that 
if  defendant's  visits  were  made  with  the  knowlcflge  and  consent 
of  the  mother,  it  terminated,  for  the  time,  the  n-i.ition  of  teadior 
and  pupil,  and  that  the  accused  should  be  acquitted.  (Mo.)  State 
V.  Oakes,  792. 
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2.  CRIMINAL  LAW — Carnal  Knowledge  of  Pupil  by  Teacher— Be- 
lation  After  School  Hours. — The  confidential  relation  of  male  teacher 
and  female  pupil  exists  as  well  after  the  pupil  reaches  home  as  it  does 
in  the  schoolroom  or  during  school  hours,  and  the  fact  that  sexual 
intercourse  between  them  occurs  at  her  home  and  after  school  hours 
does  not  exempt  him  from  the  penalty  provided  by  statute  for  any- 
one who,  to  whose  care,  custody  or  protection,  any  female  under 
the  age  of  eighteen  years  shall  have  been  confided,  shall  defile  her 
by  carnally  knowing  her  while  she  remains  in  his  care  or  custody. 
(Mo.)     State  v.  Oakes,  792. 

SEASONABLE  DOUBT. 
Bee  Criminal  Law,  10,  IL 

BECEIVEBS. 

1.  PARTITION. — ^A  Seceiver  may  be  Appointed  in  a  suit  for  parti- 
tion to  take  charge  of  the  real  estate  and  collect  its  rents  and  profits 
pending  the  litigation.     (HI.)     Jones  v.  Abbott,  412. 

2.  COBFOBATION,  Beceiver  of,  Becovery  of  Is  Limited  to  the 
Amount  Necessary  to  Satisfy  Its  Creditors. — Where  the  receiver  of  an 
insolvent  corporation  sued  another  corporation,  which  had  also  be- 
come insolvent,  claiming  the  right  to  recover  on  the  ground  that 
the  corporation  of  which  he  is  receiver  sold  almost  its  entire  assets 
to  the  other  corporation  in  consideration  of  the  agreement  that  the 
purchasing  corporation  would  pay  the  debts  of  the  selling  corpora- 
tio,n  and  issue  stock  to  the  stockholders  of  the  latter  of  a  specified 
amount,  such  sale  is  a  fraud  on  the  creditors  of  the  selling  cor- 
poration, and  such  receiver,  for  their  benefit  may  maintain  a  suit 
in  equity  against  the  purchasing  corporation  in  the  hands  of  the  re- 
ceiver of  another  corporation  and  prove  against  it  the  value  of  the 
goods  purchased,  but  is  not  entitled  to  receive  more  than  will  satisfy 
the  creditors  of  the  selling  corporation.  No  recovery  can  be  had 
on  behalf  of  the  stockholders  beyond  the  amount  necessary  to  satisfy 
the  creditors,  when  such  stockholders  have  participated  in  the  benefit 
of  the  illegal  transaction,  and  thereby  estopped  themselves  from 
questioning  it.     (N.  C.)     Mclver  v.  Young  Hardware  Co.,  970. 

Note. 

Beceivers,  appeals  by,  and  the  right  to  prosecute,  756. 

BELEASE. 

1.  JOINT  TOET-FEASOBS — Effect  of  Belease  of  One.— The  sat- 
isfaction of  a  judgment  against  one  of  several  joint  tort-feasors  bars 
an  action  against  the  others,  although  such  release  and  satisfaction 
shows  upon  its  face  that  it  was  not  intended  to  release  them.  (Colo.) 
Ducey  v.  Patterson,  284. 

2.  JUDGMENTS — Satisfaction  of  as  to  One  Joint  Tort-feasor — 
Effect  on  All. — A  stipulation  between  a  judgment  creditor  and  a 
portion  of  the  judgment  debtors,  who  are  all  joint  tort-feasors,  that 
a  settlement  has  been  made  of  all  questions  between  them,  and 
that  the  judgment  is  hereby  satisfied  and  discharged  as  to  such 
portion  of  the  debtors,  but  not  waived  or  canceled  as  to  another 
joint  judgment  debtor,  and  that  a  writ  of  error  may  be  dismissed, 
does  not  constitute  a  covenant  not  to  sue,  but  is  a  release  of  the 
judgment  as  to  all  of  the  joint  tort-feasors.  (Colo.)  Ducey  v.  Pat- 
terson, 284. 
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8.  CONSTITUTIONAL  LAW— Ex  Post  Facto  Law.— A  statute 
providing  that  a  release  of  one  or  more  joint  debtors  shall  not  re- 
lease the  remaining  debtors  does  not  apply  to  a  release  of  a  portion 
of  the  joint  debtors  under  a  judgment  rendered  before  the  statute 
■went  into  effect,  and  which  the  unreleased  judgment  debtor  has  a 
right  to  have  first  satisfied  out  of  the  property  of  the  released  judg- 
ment debtors.  To  construe  such  statute  to  apply  in  such  case  would 
violate  a  constitutional  provision  "that  no  ex  post  facto  law  ....  or 
retrospective  in  its  operation,  ....  shall  be  passed  by  the  General 
Assembly."     (Colo.)     Ducey  v.  Patterson,  284. 

EES   JUDICATA. 

See  Judgments,  3-5. 

SALES. 
In   General. 

1.  SALES. — The  Essence  of  a  Sale  is  a  transfer  of  property  in  a 
thing  from  the  seller  to  the  buyer  for  a  price.  (N.  C.)  Mclver  v. 
Young  Hardware  Company,  970. 

2.  SALE. — The  Delivery  of  Goods  to  a  Carrier  to  be  transported 
to  the  buyer,  according  to  the  contract  of  sale,  is  a  delivery  to  the 
buver,  so  that  their  subsequent  loss  is  his.  (Ark.)  Main  v.  Jarrett, 
144. 

3.  IN  SALES  BY  SAMPLE  there  is  an  Implied  Warranty  that 
the  bulk  shall  be  equal  to  the  sample,  and  also  where  the  goods  are 
•sold  without  opportunity  for  inspection,  that  they  shall  be  at  least 
merchantable.     (N.  C.)     E,  F.  Main  Co.  v.  Field,  956. 

4.  SALE — ^Agreement  Limiting  Time  Within  Which  the  Purchaser 
Must  Complain  of  Inferior  Character  of  the  Articles  Furnished. — It  is 
probable  that  the  limit  of  two  days  for  the  inspection  of  an  article 
furnished  will  be  held  reasonable  when  the  defects  are  of  a  character 
which  would  be  disclosed  by  an  ordinary  inspection,  but  if  the  defects 
are  latent,  no  such  limitation  will  protect  the  seller.  Under  such 
circumstances,  the  buyer  has  a  reasonable  time  in  which  to  ascertain 
the  quality  of  his  purchase,  and  what  is  a  reasonable  time  is  a  ques- 
tion of  fact  dependent  upon  the  circumstances  of  each  case,  to  be 
determined  by  the  jury.     (N.  C.)     E.  F.  Main  Co.  v.  Field,  956. 

5.  SALE — FallTire  to  Notify  the  Seller  by  a  Begistered  Letter  of 
Defects  in  the  Articles  Sold. — Though  the  contract  of  sale  stipulates 
that  if  defects  are  found  in  the  article  sold,  the  purchaser  must  notify 
the  seller  by  registered  letter,  it  is  not  material  that  notice  was  not 
given  by  such  letter,  if  it  appears  that  the  seller  received  the  pur- 
chaser's communication  and  refused  to  take  back  the  goods  or  remedy 
the  trouble.     (N.  C.)     E.  F.  Main  Co.  v.  Field,  956. 

6.  SALE,  Evidence  that  Contract  of  was  Obtained  by  False  and 
Fraudulent  Bepresentatlons,  When  SuflBcIent. — If  the  evidence  tends  to 
show  that  the  goods  were  apparently  all  right  and  up  to  the  sample, 
and  that  their  appearance  was  such  as  was  calculated  to  deceive,  and 
that  in  fact  the  goods  were  worth  nothing,  and  that  the  seller,  being 
informed,  refused  to  remedy  the  defects,  such  evidence  sustains 
a  finding  or  verdict  that  the  contract  was  obtained  by  false  and 
fraudulent  representations.  (N.  C.)  B.  F.  Main  Co.  v.  Field,  956. 
Eescission. 

7.  SCALE,  Bight  of  Purchaser  to  Eesclnd. — Tf  goods  are  sold  by 
sample,  and  on  being  supplied  do  nut  coirespuud  with  it  and  are  of 
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so  value,  and  the  seller  is  notified  of  the  defects  and  given  an  op- 
portunity to  remedy  them,  then  the  purchaser  is  entitled  to  rescind 
the  sale.     (N.  C.)     E.  F.  Main  Co.  v.  Field,  956, 

8.  BESCISSION  of  Sale  of  Chattels,  Condition  Bequired  to  Sup- 
port.— To  authorize  a  rescission  of  the  sale  of  chattels  on  the  ground 
of  fraud  on  the  part  of  the  vendee  so  that  a  recovery  in  detinue 
or  trover  can  be  supported,  these  things  must  be  proved:  1.  The  pur- 
chaser must,  at  the  time  of  the  transaction,  be  insolvent  or  in  failing 
circumstances;  2.  The  purchaser  must  have  had  either  a  preconceived 
design  not  to  pay  for  the  goods,  or  no  reasonable  expectation  of  being 
able  to  pay  for  them;  3.  He  must  have  intentionally  concealed  these 
facts  or  made  a  fraudulent  representation  in  regard  to  them;  4.  The 
sale  must  have  been  induced  by  the  fraudulent  representation  or 
concealment.     (Ala.)     Pelham   v.   Chattachoochee   Grocery   Co.,   19. 

9.  RESCISSION — ^Burden  of  Proof. — To  sustain  the  rescission  of 
a  sale  of  goods  on  the  ground  of  fraud  on  the  part  of  the  vendee, 
the  seller  must  assume  the  burden  of  reasonably  satisfying  the  jury 
of  each  of  the  requirements  necepsary  to  support  the  rescission. 
(Ala.)     Pelham  v.  Chattahoochee   Grocery  Co.,   19. 

10.  BESCISSION  OF  SALE — Subvendee.  What  must  do  to  Prevent. 
Where  a  plaintiff  seeking  to  recover  goods  sold  by  him  offers  evi- 
dence prima  facie  suificient  to  authorize  him  to  rescind  the  sale,  a 
Bubvendee  must  assume  the  burden  of  proof  that  he  purchased  from 
the  original  vendee  and  paid  value.  (Ala.)  Pelham  v.  Chattahoochee 
Grocery  Co.,  19. 

11.  PUBCHASEB  FOE  VALUE,  Who  is.— One  who  has  paid  in 
cash,  in  whole  or  in  part,  or  taken  property  in  payment  of  a  debt, 
is  a  purchaser  for  value  entitling  him  to  resist  the  recovery  of  property 
on  the  ground  that  the  original  vendor  is  entitled  to  rescind  the  sale 
for  fraud.     (Ala.)     Pelham  v.   Chattahoochee   Grocery  Co.,   19. 

12.  BESCISSION,  Subvendee,  When  Cannot  Besist. — If  a  sub- 
vendee  receives  the  property  in  secret  trust  for  the  original  purchaser, 
such  subvendee  cannot  resist  the  rescission  of  the  original  sale  ex- 
cept on  the  same  grounds  that  the  original  purchaser  could  have  re- 
sisted   it.     (Ala.)     Pelham    v.    Chattahoochee    Grocery    Co.,    19. 

13.  BESCISSION — Burden  of  Proof  Bespecting  Notice  of  the  Fraud. 
If  a  subvendee  resists  a  recovery  by  the  original  vendor  on  the 
ground  that  he  is  entitled  to  rescind  the  original  sale  for  fraud,  and 
proves  that  he  purchased  from  the  original  vendee  for  value,  the  first 
vendor  must  assume  the  burden  of  proving  that  the  subvendee,  before 
he  paid  the  consideration,  had  notice  of  the  fraud  or  knowledge  of 
facts  putting  him  on  inquiry,  which,  if  diligently  pursued,  would  have 
brought  him  to  the  knowledge  of  the  plaintiff's  claim.  (Ala.)  Pel- 
ham V.  Chattahoochee  Grocery  Co.,  19. 

14.  BESCISSION  of  Sale  for  Fraud — Bights  of  Subvendees,  When 
not  Dependent  on  the  Amount  of  the  Consideration  Paid  by  Them. — 
If,  in  a  suit  by  a  vendor  of  property  to  recover  it  from  a  subvendee, 
the  latter  shows  that  he  purchased  for  value,  the  amount  pai<l 
by  him  is  not  material,  provided  he  parts  with  a  consideration  of 
some  value  as  distinguished  from  a  merely  good  consideration.  (Ala.) 
Pelham  v.  Chattahoochee  Grocery  Co.,  19. 

15.  BESCISSION  of  Sale  on  Account  of  Fraud. — When  there  has 
been  a  regular  course  of  business  dealings  between  a  vendor  and  his 
vendee  consisting  of  sales  of  merchandise,  and  the  former  seeks  to 
recover  the  property  from  a  subvendee  on  the  ground  that  the  original 
sales  have  been  rescinded  for  fraud,  and  there  is  no  evidence  to  show 
nnder  which  purchase  the  property  sought  to  be  recovered  was  included, 
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it  becomes  necessary  for  the  plaintiff  to  prove  that  he  was  entitled 
to  rescind  each  and  every  purchase  for  fraud.  (Ala.)  Pelham  v. 
Chattahoochee  Grocery  Co.,  19. 

16.  RESCISSION  OF  SALE,  Right  of  not  Waived  by  Demand  for 
Payment. — If  a  vendor  is  entitled  to  rescind  a  sale  for  fraud,  he  does 
not  waive  his  right  to  so  rescind  by  demandirg  the  payment  of  the 
purchase    price.     (Ala.)     Pelham   v.    Chattahoochee    Grocery   Co.,    19. 

Fraudulent  Sales  in  Bulk. 

17.  FEAUDUIiENT  CONVEYANCES— Sales  In  Bulk  Act— Chattel 
Mortgages. — A  chattel  mortgage  upon  a  stock  of  goods  is  not  a 
"sale,  transfer,  or  assignment"  thereof  in  bulk  within  the  meaning 
of  a  statute  relating  to  sales  of  goods  in  bulk  and  passed  for  the 
protection  of  creditors.  (Mich.)  Hannah  v.  Eichter  Brewing  Co, 
674. 

Conditional  Sale. 

18.  SALES,  CONDITIONAL — ^Eemedy  of  Seller  on  Resale. — ^If  the 
buyer  of  an  animal  gives  as  part  of  the  purchase  price  a  note  stipu- 
lating that  such  animal  shall  remain  the  property  of  the  seller  until 
paid  for,  and  the  buyer  is  not  engaged  in  the  business  of  buying 
and  selling  such  animals,  and  the  seller  did  not  sell  to  him  for  resale, 
nor  authorize  him  to  resell,  the  seller  is  not  estopped  from  asserting 
title  to  the  animal  until  the  purchase  price  is  paid,  both  as  against  the 
buyer  and  anyone  claiming  under  him.  (Miss.)  Watts  v.  Ains- 
worth,   700. 

19.  CONDITIONAL  SALES — Estoppel — Evidence — ^Declarations. — 
If  a  seller,  in  a  conditional  sale,  is  not  estopped  from  asserting  title, 
both  as  against  the  buyer  and  those  claiming  under  him,  evidence 
of  a  conversation  between  the  seller  and  a  third  person,  who  had 
previously  bought  from  the  buyer  and  sold  to  the  defendant,  with 
respect  to  the  balance  due  on  the  purchase  price,  is  not  admissible 
in  an  action  by  the  seller  to  recover  the  goods  sold.  (Miss.)  Watis 
v.  Ainsworth,  700. 

20.  ASSIGNMENT  OF  NOTE  for  Purchase  Money  of  Personalty. — 
The  assignment  of  a  note  without  recourse,  given  for  the  purchase 
money  of  personalty,  the  title  being  retained  in  the  seller  until  the 
purchase  money  is  paid,  does  not  extinguish  the  security,  but  the 
assignee  is  subrogated  to  the  title,  which  was  vested  in  the  original 
seller  until  the  purchase  money  is  paid.  (Ga.)  Townsend  v.  South- 
ern Product'  Co.,  340. 

21.  SALES — Retention  of  Title  in  Seller — Lions. — A  retention  of 
the  title  in  the  seller  of  personalty  until  the  purchase  price  is  paid, 
while  affording  a  means  of  security,  is  not  a  lien.  (Ga.}  Townsend 
V.  Southern  Product  Co.,  340. 

22.  SALES — Assignment  of  Note  for  Purchase  Price — Effect  of 
Lien  on  Subsequent  Mortgage. — An  assignment  of  a  note  for  the  pur- 
chase price  of  personalty,  the  seller  retaining  the  title  thereto,  until 
such  price  is  paid,  vests  the  title  in  the  assignee  until  the  purchase 
price  is  paid,  and  such  title  is  superior  to  the  lien  of  a  subsequent 
mortgage,  although  the  assignee  bought  the  property  from  the  orig 
inal  purchaser  after  the  execution  of  the  mortgage,  and  took  a  bill  of 
sale  thereto,  containing  a  stipulation  that  the  title  wai  conveyed  sub- 
ject to  liens  of  record.  (Ga.)  Townsend  v.  Southern  Product  Co.. 
340. 

Dangerous   Articles. 

23.  SALES  OF  DANGEROUS  ARTICLES  -Liability  of  Retailer. 
A  merchant   who   buys  in   the   open  market  atovo  polish   which   pur- 
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ports  to  be  safe  and  proper  for  nse,  and  sells  it  at  retail  for  a  pur- 
pose for  which  it  is  apparently  intended,  is  not  liable,  in  the  ab- 
sence of  negligence,  if  it  turn  out  that  the  article  is  not  adapted 
to  the  use,  and  causes  injury  by  reason  of  its  explosive  nature. 
(Mich.)     Clement  v.  Eommeck,  695. 

SEARCH-WARRANT. 

JUDGMENTS — ^Res  Judicata — Search-warraat  Proceedings. — 
If  rival  claimants  to  a  search-warrant  proceeding  appear,  employ 
counsel,  and  submit  the  issue  of  ownership  upon  evidence  produced 
pro  and  con,  the  finding  of  the  magistrate  is  conclusive  until  re- 
versed, and  amounts  to  an  adjadication,  although,  strictly  speaking, 
such  claimants  are  not  parties  to  the  action.  (Iowa)  Montgomery 
Y.  Alden,  648. 

SEDUCTION. 

1.  SEDUCTION — ^Evidence  of  the  Consent  of  the  Prosecutrix  to 
liave  Sexual  Intercourse  with  Another. — In  a  prosecution  for  seduc- 
tion, evidence  that  the  prosecutrix  consented  to  have  sexual  inter- 
course with  a  witness  under  examination  is  not  admissible,  the  act 
not  having  been  consummated.     (Ala.)     Knight  v.  State,  58. 

2.  SEDUCTION. — ^Evidence  of  the  General  Character  of  the  Prose- 
cutrix for  Chastity  is  admissible  where  evidence  has  been  ofiFered 
tending  to  impeach  her  character  for  chastity.  (Ala.)  Knight  v. 
State,  58. 

3.  SEDUCTION — Question  for  the  Jury. — ^If  the  prosecutrix  de- 
scribed how  the  act  was  accomplished,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  she  finally  yielded  under  temptation  or 
otherwise,  and  the  court  should  not  charge  the  jury  to  find  for  the 
defendant.     (Ala.)     Knight  v.  State,  58. 

SETOFF  AND  COUNTERCLAIM. 

COUNTERCLAIM,  One  Allowance  upon  Precludes  All  Further 
Recovery. — If  the  purchaser  of  property  gives  several  promissory 
notes  for  the  purchase  price  of  merchandise,  and,  being  sued  upon 
one  of  such  notes,  pleads  by  way  of  counterclaim  that  the  merchan- 
dise was  defective  and  unsuitable,  and  in  such  action  is  allowed 
damages  based  on  his  counterclaim,  he  cannot,  when  sued  upon  one  of 
the  notes,  set  up  substantially  the  same  counterclaim.  (N.  C.)  Case 
Manufacturing  Co.  v.  Moore,  983. 

SHERIFFS. 
See  Attachment,  5. 

SLEEPING-CAR  COMPANIEa 
See  Carriers,  25,  26. 

STATUTES. 
Title  of  Act. 

1.  CONSTITUTIONAL  LAW— Title  of  Statute.— The  title,  "An 
act  to  provide  for  the  establishment  and  quieting  of  title  to  real 
property  in  case  of  the  loss  or  destruction  of  public  records,"  com- 
plies with  the  constitutional  provision  that  "every  act  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  its  title,"  and  under  this 
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title  provision  may  be  made  for  a  proccccling  to  establish  and  quiet 
the  title  to  real  property  in  all  cases  of  the  loss  or  destruction  of 
public  records  by  fire,  flood,  or  earthquake,  without  naming  any  per- 
,  son  as  defendant,  and  though  there  is  no  assault  upon  or  dispute 
respecting  the  title,  and  also  providing  for  modes  of  procedure  and 
means  of  serving  process  not  provided  for  in  other  actions.  (Cal.) 
Title  and  Document  etc.  Co.  v.  Kerrigan,  199. 

Enactment  and  Proof  Thereof. 

2.  STATUTES — Proof  *of  Passage. — The  only  evidence  to  which 
recourse  may  be  had  in  determining  whether  a  bill  has  been  duly 
enacted  into  a  law  is  the  duly  authenticated  enrolled  bill  approved 
by  the  governor,  and  the  legislative  journals.  (Neb.)  State  v. 
Mickey,  894. 

3.  STATUTES — ^Authentication — ^Proof  of  Passage. — A  law  cannot 
be  established  by  the  certificates  of  the  clerical  officers  of  each 
branch  of  the  legislature,  made  after  the  final  adjournment  of  the 
session  for  the  purpose  of  showing  that  such  law  was  duly  passed 
and  authenticated.     (Xeb.)     State  v.  Mickey,  {^4. 

4.  CONSTITUTIONAL  LAW— Enactment  of  Statutes.— Under  a 
constitutional  provision  that  the  presiding  officer  of  each  House  of 
the  legislature  shall  sign  all  bills  passed  thereby,  a  bill  not  thus  au- 
thenticated does  not  become  a  law.     (iNeb.)     State  v.  Mickey^  894. 

£epeal. 

5.  STATUTES — Effect  of  Eepeal  on  Pending  Action. — When  a 
right  of  action  not  existing  at  the  common  law  is  given  by  statute,  a 
repeal  of  the  statute  without  a  saving  clause  takes  away  the  right 
of  action  in  pending  causes  which  have  not  proceeded  to  final  judg- 
ment.    (Ind.)     Taylor  v.  Strayer,  469. 

fiTEEET  RAILWAYS. 

See  Carriers,  13-18. 

SUCCESSION. 

See  Descent. 
Note. 
Sureties,  appeal  by  from  judgments  against  their  principals,  752-754. 

TAXATION. 

In   General. 

1.  TAXATION  OF  MINING  PEOPERTY,  Title  to  Which  Re- 
mains In  the  United  States. — A  statute  may  authorize  the  taxing  of 
mining  property  which  has  not  been  patented,  and  the  title  to  wuiih 
remains  in  the  United  States,  and  the  right  to  the  possession  in  the 
property  passes  to  the  purchaser  at  the  tax  sale.  (Colo.)  \^  ood  v. 
McCombe,  269. 

Inheritance  Tax. 

2.  TAXATION — Inheritance  Tax— Situs  of  Property. — Mortgngos, 
notes  and  land  contracts  representing  inoj.irty  situated  in  one  state, 
owned  by  and  in  the  possession  of  a  nonresident  at  the  time  of  his 
death  in  another  state,  are  subject  to  a  snccession  or  inheritance 
tax  imposed  by  the  statute  of  the  former  state.  (Mich.)  In  re 
Rogers'  Estate,  677. 

Am.  St.  Rep.,  Vol.  119—71 
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Tax    Collectors. 

3.  TAX  COLLECTORS— Duty  to  Pay  Over  Taxes  Collected,— A 
tax  collector  must  pay  over  to  the  proper  authorities  all  funds  col- 
lected as  taxes  which  come  into  his  hands  officially,  and  it  is  imma- 
terial whether  the  tax  collected  by  him  is  a  constitutional  tax,  or 
whether  it  is  illegal  or  void,  or  improperly  collected.  (Miss.)  Adams 
V.  Saunders,  720. 

4.  TAX  COLLECTORS — Liability  on  Bonds. — A  tax  collector  and 
his  official  bondsmen  are  liable  for  money  collected  by  him  as  taxes, 
although  he  had  no  authority  to  collect  it.  (Miss.)  Adams  v.  Saun- 
ders, 720. 

Tax    Sales. 

5.  TAX  TITLE,  Purchase  by  the  State — ^Notice  of  Expiration  of 
Time  for  Redemption. — A  provision  of  the  statute  requiring  persons 
purchasing  at  a  tax  sale  to  give  notice  of  the  expiration  of  the  time 
to  redeem  applies  when  the  state,  as  well  as  when  a  private  indi- 
vidual, is  a  purchased".     (Cal.)     Johnson  v.  Taylor,  181. 

6.  TAX  SALES,  Redemption  from — Conflict  of  Laws, — Ordinarily, 
the  time  of  redemption  from  a  tax  sale  is  governed  by  the  law  in 
force  when  it  was  made.     (Cal.)     Johnson  v.  Taylor,  181. 

7.  TAX  SALES — Constitutional  Law — Statute  Attempting  to 
Change  the  Time  of  Redemption. — If  the  statute  existing  when  a  tax 
sale  is  made  gives  the  property  owner  the  right  to  redeem  until  the 
notice  therein  prescribed  of  the  expiration  of  the  time  for  redemption 
is  given,  a  subsequent  statute  attempting  to  dispense  with  such  no- 
tice is  unconstitutional.     (Cal.)     Johnson  v.  Taylor,  181. 

TELEGRAPHS  AND  TELEPHONES. 
Duty  to  Furnish  Service. 

1.  TELEPHONE  COMPANIES — Nonpayment  of  Dues — ^Duty  to 
Furnish  Service. — If  a  telephone  company  cuts  out  a  subscriber  for 
nonpayment  of  dues  on  one  contract  of  service,  it  must  reinstate 
that  service  for  him  upon  tender  of  the  amount  due,  and  it  cannot 
coerce  payment  of  the  amount  due  on  another  and  separate  contract 
for  telephone  service  with  his  wife  by  demanding  that  that  amount 
be  paid  before  it  will  reinstate  the  other  service.  (Miss.)  Cumber- 
land Tel.  &  Tel.  Co.  v.  Hobart,  702. 

2.  TELEPHONE  COMPANIES— Wrongful  Refusal  of  Service — 
Damages. — ^If  a  telephone  company  cuts  out  a  subscriber  and  wrong- 
fully refuses  to  reinstate  the  service  for  him,  it  is  liable  not  only 
for  actual  damages,  but  also  for  reasonable  damages  for  the  incon- 
venience and  annoyance  caused  him  in  being  wrongfully  deprived 
of  the  use  of  the  telephone.  (Miss.)  Cumberland  Tel.  &  Tel.  Co.  v. 
flobart,  702. 

Damages   for  Mental  Anguish. 

3.  TELEGRAPH  COMPANIES.— Under  the  Mental  Anguish 
statute  of  Arkansas  a  recovery  may  be  had  against  a  telegraph  com- 
pany for  the  negligent  failure  to  deliver  a  telegram  relieving  mental 
anguish  or  suffering.  (Ark.)  Western  Union  Tel.  Co.  v.  Hollings- 
■worth,  105. 

4.  TELEGRAPH  COMPANIES — Mental  Anguish. — Anguish  over 
Imaginary  situations,  worry  and  anxiety  over  business  matters,  incon- 
yenience  and  annoyance  over  the  affairs  of  life,  do  not  amount  to 
mental  anguish  as  a  recoverable  element  against  telegraph  companies 
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for  negligence  in  tlie  transmission  of  messages.  Such  element  is  lim- 
ited to  social  and  personal  matters,  as  contradistinguished  from  busi- 
ness transactions,  and  contemplates  suflfering  in  mind  over  the  real 
ills,  sorrows  and  griefs  of  life,  and  such  suffering  as  would  reasonably 
be  contemplated  to  flow  from  the  failure  to  acquaint  the  person  with 
the  tidings  sought  to  be  conveyed.  (Ark.)  Western  Union  Tel.  Go. 
V.  Shenep,  145. 

Conflict  of  Laws. 

5.  CONFLICT  OF  LAWS — Telegraph  Corporations. — ^If  a  Message 
is.  Delivered  to  a  Telegraph  Corporation  in  One  State  to  be  Trans- 
mitted to  Another,  the  liability  of  the  corporation  thereunder  must 
be  determined  by  the  laws  of  the  former  state.  (N.  C.)  Johnson  v. 
Western  Union  Tel.  Co.,  961. 

6.  CONFLICT  OF  LAWS — ^Telegraph  Corporations. — ^Mental  Suf- 
fering not  being  allowed  as  an  element  of  damages  in  Virginia,  one 
who  delivers  a  message  to  a  telegraph  corporation  in  that  state 
to  be  transmitted  and  delivered  in  North  Carolina  cannot,  on  the 
breach  of  the  contract,  recover  thereon  in  the  latter  state  for  mental 
Buffering,  though  such  a  recovery  is  permitted  by  the  laws  upon  like 
contracts  made  therein.  (N.  C.)  Johnson  v.  Western  Union  TeL  Co., 
961. 

TIMBES. 
See  Vendor  and  Vendee,  4. 

TORTS. 

See  Belease. 

TBADE  UNIONS. 

TBADE  UNIONS — Contempt — Violation  of  Injunction. — ^If  an 
injunction  is  granted  restraining  the  members  of  a  trade  union  from 
intimidating,  or  unlawfully  interfering  with,  the  employes  of  a  cer- 
tain company  against  whom  a  strike  is  on,  such  injunction  is  violated 
by  the  president  of  such  union  saying  to  a  workman,  as  he  was  being 
escorted  through  a  crowd  by  a  policeman,  "I  see  you  are  still  doing 
your  dirty  work,"  and  such  act  renders  such  president  guilty  of  a 
contempt  of  court.     (Mich.)     Ideal  Mfg.  Co.  v.  Ludwig^  656. 

TEAILINQ  BY  DOGS, 
See  Criminal  Law,  2,  3. 

•  TRIAL. 

Issues  and  Findings. 

1.  APPEAL  AND  ERROR — Objection  to  the  Form  of  Presenting 
Issues. — The  trial  court  need  not  submit  issues  in  any  particular  form. 
If  they  are  framed  so  as  to  present  the  material  matters  in  dispute 
and  to  enable  each  of  the  parties  to  have  the  full  benefit  of  his  con- 
tention before  the  jury  and  a  fair  chance  to  develop  his  case,  and  if, 
when  answered,  the  issues  are  sufficient  to  determine  the  rit,'lit8  of  the 
parties  and  to  support  the  judgment,  the  requirement  of  the  statute 
as  presenting  the  issues  is  fully  met.  (N.  C.)  Clark  v.  Patapsco 
Guano,  931. 

2.  APPEAL  AND  EEROR. — A  party  is  not  entitled  to  have  an 
issue  presented  to  the  jury  respecting  matter  not  pleaded.  (N.  C.) 
Clark  v,  Patapsco  Guano  Co.,  931. 
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3.  TEIAIi — ^Issues  Presented  to  the  Jury,  When  Sufficient.— If, 
under  the  issues  presented  to  the  jury  by  the  court,  each  party  has  an 
opportuuity  to  offer  evidence  bearing  upon  every  phase  of  the  con- 
troversy, then  the  issues  so  presented  are  sufficient.  (N.  C.)  E.  F. 
Main  Co.  v.  Field,  956. 

4.  TRIAL — Issues  Which  Should  be  Submitted. — Those  material 
matters  which  are  alleged  on  one  side  and  denied  on  the  other  should 
be  submitted  in  the  form  of  issues  to  the  jury,  and  this  applies  to 
new  matter  alleged  in  the  answer  and  not  mentioned  in  the  com- 
plaint.    (N.  C.)     E.-F.  Main  Co.  v.  Field,  956. 

5.  PRACTICE. — The  Failure  to  Find  upon  Certain  Issues  Made  by 
tlie  Pleadings  does  not  entitle  a  party  to  a  reversal  if  other  findings 
show  that  the  judgment  must  have  been  against  him,  even  had  find- 
ings been  made  in  his  favor  on  the  other  issues.  (Cal.)  Union  Col- 
lection Co.  v.  Buckman,  164. 

Instructions. 

6.  INSTRUCTIONS — Consideration  of  as  a  Whole. — It  is  gener- 
ally impossible  to  state  all  of  the  case  in  one  instruction;  and  if 
the  various  instructions  separate!}'  present  every  phase  of  it  as  a 
harmonious  whole,  there  is  no  error  in  each  instruction  failing  to 
carry  qualifications  which  are  explained  in  others.  (Ark.)  St.  Louis 
etc.  Ey.  Co.  v.  Graham,  112. 

7.  INSTRUCTIONS. — It  is  not  Reversible  Error  to  give  an  in- 
struction which  is  in  general  terms  accurate,  but  which  lacks  an 
explanation  fitted  to  the  facts  to  make  it  entirely  accurate  in  the 
case  at  bar,  if  the  explanation  is  not  requested  and  the  attention 
of  the  court  is  not  called  to  evidence  requiring  it.  (Ark.)  St.  Louis 
etc.  Ey.  Co.  v.  Graham,  112. 

8.  JURY  TRIAL — General  Charge  in  Favor  of  the  Defendant, 
When  Properly  Refused. — A  general  affirmative  charge  cannot  be  given 
when  the  evidence  affords  an  inference  adverse  to  the  party  request- 
ing the  charge.     (Ala.)     Hargrove  v.  State,  60. 

9.  APPEAL — Instructions  Correct  as  Whole. — If  the  instructions 
given  are  correct  as  a  wliole,  and  fully  state  the  law  of  the  case, 
error  cannot  be  predicated  on  a  single  sentence  or  clause  of  such  in- 
structions.    (Neb.)     Junod  v.  State,  890. 

See  Criminal  Law. 

TROVER  AND  CONVERSION. 

1.  TROVER  AND  CONVERSION— Shares  of  Corporation  Stock.— 

Trover  will   lie   for   the   wrongful   conversion   of   shares   of   corporate 
stock.     (Neb.)     Herrick  v.  Humphrey  Hardware  Co.,  917. 

2.  TROVER  AND  CONVERSION — Shares  of  Corporate*  Stock.— 
Any  act  of  dominion  wrongfully  exercised  over  another's  property, 
in  denial  of  his  right  or  inconsistent  with  it  may  be  treated  as  a 
conversion,  and  this  rule  applies  to  shares  of  corporate  stock.  (Neb.) 
Herrick  v.  Humphrey  Hardware  Co.,  917. 

3.  CONVERSION  OF  CORPORATE  STOCK. — If,  under  its  by- 
laws or  a  statute,  it  is  necessary  that  a  transfer  of  its  stock  be  made 
on  the  books  of  a  corporation,  and  it  wrongfully  refuses  to  make 
such  transfer,  such  refusal  is  a  conversion  of  the  stock.  (Neb.) 
Herrick  v.  Humphrey  Hardware  Co.,  917. 

4.  TROVER  AND  CONVERSION — Bill  of  Sale  as  Evidence. — If, 
in  an  action  in  trover  and  conversion,  one  of  the  questions  at  issue 
is  the  bona  fide  transfer  of  the  property  before  attachment,  evidence 
of  the  record  of  a  bill  of  sale  of  such  property  is  properly  admissible, 
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though  it  is  not  requiren  to  be  recorded,  as  showing  what  the  parties 
actually  did  and  the  manner  in  which  they  did  it.  (Mont.)  Gehlert 
V.  Quinn,  864. 

Note. 

Trustees,  appeals  by,  and  the  right  to  prosecute,  757. 

TRUSTS. 

1.  TBUSTS — ^Parol  Evidence  to  Establish. — An  express  or  direct 
trust  cannot  be  established  by  parol  evidence.  (Colo.)  Kinley  v. 
Kinley,  261. 

2.  RESULTING  TRUST— Purchase  by  Husband  with  Wife's 
Funds. — Where  a  man  purchased  land  with  his  wife's  money,  took 
the  title  in  his  own  name,  and  assured  her  that  he  had  arranged  his 
affairs  to  protect  her,  she  may  assert  her  rights  in  the  property  after 
his  death.  He  was  in  effect  her  trustee,  and  the  statute  of  liinita- 
tions  will  not  commence  to  run  until  there  has  been  a  repudiation  of 
the  trust,  nor  does  it  come  within  the  statute  requiring  all  express 
trusts  to  be  proved  by  writing.     (Iowa)     Smith  v.  fcJmith,  581. 

UNKNOWN  CLAIMANTS. 
See  Quieting  Title. 

VALUE  OF  PROPERTY. 

See  Evidence,  13,  14. 

VENDOR  AND  VENDEE. 
In   General. 

1.  VENDOR  AND  VENDEE — Duty  of  Delivering  Possession. — 
It  ia  the  duty  of  a  vendor  either  to  put  his  vendee  in  possession  of, 
or  to  point  out  the  boundary  lines  of,  the  lands  conveyed,  or,  at 
least,  to  permit  him  by  a  proper  survey  to  ascertain  the  correct 
boundary.     (Ala.)     Hays  v.  Bouchelle,  64. 

2.  CONVEYANCE — Recovery  of  Payments  by  Vendee. — Where 
the  vendor  of  land,  because  of  the  default  of  the  vendee  in  his  pay- 
ments, rescinds  the  contract  and  resumes  possession  of  the  premises, 
in  which  the  vendee  acquiesces,  the  contract  is  abrogated  coiii|il(tely, 
and  the  vendee  may  recover  the  money  paid  under  it,  regardless  of 
false  representations  on  the  part  of  the  vendor  in  making  the  sale. 
(Iowa)     Pedley  v.  Freemen,  557. 

3.  CONVEYANCE — Rescission — Inconsistent  Remedies. — A  peti- 
tion by  a  vendee  of  land  which,  sets  forth  the  essence  of  a  demand 
for  a  rescission  of  the  contract  of  sale  and  asks  for  a  recovery  of 
the  money  paid  and  a  cancoUation  of  the  notes  given  for  deferred 
installments,  and  an  amendment  tliereto  which  pleads  n  rescission 
by  the  vendor  and  asks  judgment  for  a  return  of  the  ndvance  pay- 
ment, do  not  present  inconsistent  remedies  between  which  an  election 
may  be  required.     (Iowa)     Pedley  v.  Freemen,  557. 

Sale  of  Timber. 

4.  STANDING  TIMBER  SALES— Time  in  Which  to  Remove.— 
Under  a  deed  to  the  standing  timber  on  separate  tracts  of  land  pro- 
viding that  it  shall  remain  in  force  as  to  eaeh  separate  tr.  et  until 
one  year  after  the  vendee  begins  to  cut  timber  therefrom,  ho  i«  re- 
quired to  begin  cutting  within  a  reasonable  time,  u  fhowu  by  the 
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evidence,  after  tbe  execution  of ~  the  deed,  liotwitlistanding  that  it 
grants  a  right  of  way,  unlimited  as  to  time,  over  all  the  separate 
tracts  of  land,  for  the  removal  of  the  timber  therefrom,  and  from 
tbe  adjacent  lands  of  the  purchaser.  (Miss.)  Hall  t.  Eastman  etc. 
Co.,  709. 

Vendor's  Lien. 

5.  VENDOR'S  LIEN— Limitation  of  Actions. — The  ten  year  stat- 
ute of  limitations  of  Alabama  does  not  apply  to  suits  to  enforce  ven- 
dor's liens.     (Ala.)     Reynolds  v.  Lawrence,  78. 

6.  PRACTICE — Joinder  of  Parties. — The  original  purchased  and 
all  subpurchasers  may  be  joined  in  a  suit  to  enforce  a  vendor's  lien. 
(Ala.)     Bcynolds  v.  Lawrence,  78. 

See  Dower,  L 

VENUE. 

1.  JUEISDICTION,  Loss  of  by  Change  of  Venue. — ^When,  upon  ap- 
plication duly  made,  a  cause  is  transferred  to  another  judge  for  trial, 
the  transferring  judge  loses  jurisdiction  and  cannot  afterward  make 
further  orders.     (Mo.)     Priddy  v.  Boice,  762. 

2.  CHANGE  OF  PLACE  OF  TRIAL,  Application  for  must  be  Sup- 
ported by  Evidence. — If  an  application  is  made  to  change. the  place  of 
trial  to  another  division  of  the  court  on  the  ground  that  all  the  judges 
are  prejudiced,  and  the  application  being  brought  on  for  hearing  be- 
fore one  of  the  judges,  the  moving  parties  decline  to  offer  evidence  on 
the  ground  that  he  will  not  consider  it,  notwithstanding  he  is  present 
and  offers  to  hear  such  evidence,  he  may  properly  deny  a  change  of  the 

?lace   of   trial    as    to    all    the    judges    other    than    himself.     (Mo.) 
riddy  v.  Boice,  762. 

3.  CONSTITUTIONAL  LAW— Jury  Trial— Venue.— A  statute 
providing  that  larceny  in  a  railroad  car  en  route  through  the  state 
may  be  prosecuted  in  any  county  through  which  the  car  passes  is 
void  as  being  in  violation  of  a  constitutional  guaranty  of  trial  by 
jury  in  the  county  where  the  alleged  crime  was  committed.  (Mich.) 
People  V.  Brock,  684. 

Note. 

Voluntary  Conveyances,  are  not  conclusively  presumed  to  be  fraudu- 
lent as  against  creditors,  553. 
burden  of  proof  respecting,  553. 
cases  holding  to  be  conclusively  presumed  to  be  fraudulent  as 

against  creditors,  553. 
subsequent  creditors,  how  affected  by,  554. 

VOTING  MACHINES. 

See  Elections. 

WASTE. 

VENDOR  AND  VENDEE,  Right  of  the  Former  to  Enjoin 
Waste. — If  a  vendor  has  a  lien  for  unpaid  purchase  money,  he  is  en- 
titled to  enjoin  the  cutting  of  timber.  (Ala.)  Reynolds  v.  Law- 
rence, 78. 

WATERS  AND  WATERCOURSES. 

Adverse  User  of  Water  Eight. 

1.  WATER  RIGHTS — Adverse  User. — ^If  one  person  and  his  pre- 
decessors have  used  the  water  of  a  stream  for  forty  years  adversely 
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to  the  alleged  rights  of  another  and  his  grantor,  the  former  gains  an 
indefeasible  title  to  such  use.     (Mont.)     Pew  v.  Johnson,  852. 

Conveyance  of  Water  Bight. 

2.  WATER  EIGHTS — Conveyances — ^Effect. — ^If  the  father  of  the 
plaintiff's  grantor  merely  permitted  his  son  to  use  certain  water  rights 
for  the  irrigation  of  the  land  conveyed  to  plaintiff,  the  conveyance 
does  not  carry  a  grant  to  plaintiff  of  the  right  to  use  such  water,  as  an 
appurtenance  to  the  land.     (Mont.)     Pew  v.  Johnson,  852. 

Appropriation  of  Surface  or  Waste   Waters. 

3.  WATEES  AND  WATEE  EIGHTS  —Appropriation  of  Surface 
"Water. — If  one  owner,  by  constructing  a  ditch  upon  his  owa  hind 
parallel  with  the  boundary  line  between  himself  and  his  adjoining 
owner,  has  for  a  number  of  years  intercepted  tlie  surface  drainage 
from  the  adjoining  owner's  land  and  used  it  for  irrigation  purposes, 
this  does  not  constitute  a  valid  appropriation  of  such  water,  so  as  to 
prevent  the  adjoining  owner  from  constructing  on  his  own  land  a  ditch 
parallel  with  the  other,  thus  intercepting  such  surface  water  and  carry- 
ing it  around  the  land  of  the  first  ditch  owner  to  irrigate  another  tract 
of  land  of  the  adjoining  owner;  and  it  is  immaterial  that  the  latter 
owner  has  conditionally  sold  the  adjoining  tract,  and  has  with  the 
consent  of  his  vendee  continued  to  use  such  water  upon  hia  other  tract. 

(Colo.)     Burkart  v.  Meiberg,  279. 

4.  WATEE  AND  WATEE  EIGHTS— Waste  Water— Appropria- 
tion.— Surface  water,  bo  long  as  it  remains  on  the  lands  of  a  person 
and  is  by  him  used  for  irrigation  purposes,  is  not  waste  water,  and 
does  not,  in  any  event,  become  such  until  it  has  escaped  and  reached 
the  land  of  another,  and  until  then,  the  latter  cannot  make  a  valid  ap- 
propriation of  it.     (Colo.)     Burkhart  v.  Meiberg,  279. 

I'ollution  of  Waters. 

5.  LIMITATION  OF  ACTIONS  to  Eecover  Damages  for  the  Pol- 
lution of  Watercourses. — Under  subdivision  6  of  section  280G  of  the 
Code  of  Alabama  of  1896,  a  riparian  proprietor  is  not  entitled,  in 
an  action  to  recover  damages  for  the  pollution  of  a  stream,  to  re- 
cover for  any  damages  accruing  more  than  one  year  prior  to  the 
commencement  of  the  action,  but  large  latitude  and  discretion  are 
allowed  to  the  jurors  in  the  separation  of  damages  accruing  within 
twelve  months  from  those  suffered  before  that  time.  (Ala.)  Tut- 
wiler  Coal  etc.  Co.  v.  Nichols,  34. 

6.  EVIDENCE  In  an  Action  to  Eecover  Damages  for  the  Pollu- 
tion of  a  Watercourse — Limitations  of  Actions. — Though  a  riparian 
proprietor  is  not  entitled  to  recover  damages  for  the  pollution  of  a 
watercourse  except  for  one  year  next  before  the  commencement  of 
the  action,  yet  evidence  of  the  condition  of  the  stream  both  prior 
to  that  year  and  subsequently  to  the  commencement  of  tlic  suit  ia 
relevant  and  competent  for  the  purpose  of  showing  the  effect  of  the 
deposits  on  the  land  and  in  the  river.  (Ala.)  Tutwiler  Coal  etc.  C). 
V.  Nichols,  34. 

7.  EVIDENCE  of  Crops  Eaised  on  Land  and  Their  Value  is  ad- 
missible in  an  action  to  recover  damages  for  the  pollution  of  a  water- 
course by  casting  debris  therein,  as  tending  to  show  the  nature  and 
character  of  the  land  and  what  it  is  adapted  to,  and  thereby  shedding 
light  on  its  value.     (Ala.)     Tutwiler  Coal  etc  Co.  v.  Nichols,  .14. 

8.  EVIDENCE  of  the  Odor  Given  to  a  Watercourse  by  deiKJsits 
madi^  therein  is  admissible  in  an  action  to  re<-uver  .l:i:nago«  for  ita 
pollution.     (Ala.)     Tutwiler  Coal  etc.  Co.  v.  ^iichola,  34. 
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9.  DAMAGES,  Fish  in  Stream  as  Adding  to. — In  an  action  by  a 
riparian  proprietor  to  recover  for  the  pollution  of  a  watercourse,  it 
is  admissible  for  him  to  show  that  the  fish  in  the  stream  had  de- 
creased and  his  catch  thereof  had  become  less,  though  he  has  no  title 
in  the  fish  until  caught.  (Ala.)  Tutwiler  Coal  etc.  Co.  v.  Nichols. 
34. 

10.  DAMAGES — Evidence  Eespecting  Lands  not  Injured. — ^In  an 
action  to  recover  damages  for  the  pollution  of  a  watercourse,  a  deed 
conveying  land  to  the  plaintiff  is  admissible,  though  such  land  is 
not  touched  by  the  river,  if  it  adjoins  other  lands  of  the  plaintiff 
and  the  whole  forms  one  farm  and  the  river  flows  through  each  of 
the  other  tracts.     (Ala.)     Tutwiler  Coal  etc.  Co.  v.  Nichols,  34. 

11.  JURY  TBIAL — Abstract  Instructions. — A  charge  which  is  ab- 
stract may,  for  that  reason,  be  properly  refused.  Hence  it  is  not 
error  to  refuse  to  charge  a  jury  that  if  the  plaintiff's  fish-traps  were 
80  constructed  as  to  prevent  the  passage  of  fish  up  the  stream,  he 
cannot  recover,  there  being  no  evidence  offered  by  either  party  re- 
specting the  manner  of  the  construction  of  such,  traps.  (Ala.)  Tut- 
wiler Coal  etc.  Co.  v.  Nichols,  34. 

12.  JURY  TBIAL — Instruction  as  to  Damages,  When  Properly  Re- 
fused.— In  an  action  by  a  riparian  proprietor  to  recover  damages  for 
the  pollution  of  a  watercourse,  it  is  not  error  to  refuse  to  charge  the 
jury  that  if  they  believe  from  the  evidence  that  prior  to  August, 
1901,  the  plaintiff's  land  had  been  injured  by  deposits  and  the  waters 
of  the  river  had  been  rendered  as  impure  as  they  were  when  the  suit 
was  brought,  the  plaintiff  cannot  recover.  (Ala.)  Tutwiler  Coal  etc. 
Co.  V.  Nichols,  34. 

13.  DAMAGES — Jury  Trial — Instructions  as  to  Excluding  Evi- 
dence of  Crops,  When  Should  be  Given. — An  instruction  that  if  the 
jury  believe  from  the  evidence  that  the  injury  to  plaintiff's  land  was 
permanent,  there  can  be  no  recovery  by  him,  so  far  as  his  lands 
are  concerned,  for  the  loss  of  his  crops,  but  only  for  the  permanent 
injury  to  his  lands,  should  not  be  refused,  where  there  was  no  evi- 
dence that  the  plaintiff  lost  the  crop  by  deposits  or  overflow,  but 
the  tendency  of  the  evidence  was  to  show  that  by  deposits  and  over- 
flow the  land  was  rendered  less  fertile  and  productive  and  its  yields 
diminished,  the  action  being  one  to  recover  damages  for  the  pollu- 
tion of  a  watercourse  by  the  depositing  of  debris  therein.  (Ala.) 
Tutwiler  Coal  etc.  Co.  v.  Nichols,  34. 

Obstruction    of    Waters. 

14.  WATERS. — ^A  Railroad  Company  does  not  Owe  to  the  Owner 
of  Real  Property  adjacent  to  its  right  of  way  the  duty  of  providing 
ditches  sufficient  to  collect  and  carry  off  all  surface  water  that  comes 
down  from  the  land  above  in  its  natural  flow.  (N.  C.)  Greenwood 
V.  Southern  Kailway  Co.,  967. 

15.  WATERS. — The  Lower  Proprietor  must  receive  the  surface 
water  which  falls  on  adjoining  higher  lands  and  naturally  flows  there- 
from.    (N.  C.)     Greenwood  v.  Southern  Ey.  Co.,  967. 

16.  WATERS. — A  railroad  corporation  is  not  liable  for  not  keep- 
ing open  side  ditches  constructed  by  it  for  the  purpose  of  diverting 
and  carrying  off  water  coming  down  from  above.  Though  it  allows 
such  ditches  to  fill  up  and  thereby  lets  water  from  land  above  sweep 
across  its  track  and  flow  in  its  natural  course  upon  lands  below, 
the  owner  of  the  latter  cannot  recover  damages,  there  being  no 
charge  that  the  railroad  by  its  track  obstructed  or  diverted  the 
natural  flow  of  the  stream.  (N.  C.)  Greenwood  v.  Southern  By.  Co.^ 
967. 
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17.  EVIDENCE,  What  Sufficient  to  Show  Injury  from  Maintaining 
a  Dam. — If  there  is  testimony  showing  that,  before  tlie  erection  of  a 
cross-dam  complained  of,  the  waters  of  a  stream  were  accustomed  to 
pass  down  a  natural  depression  without  injuring  the  plaintiff's  land 
or  his  dam,  but  that  after  the  erection  of  such  cross-dam  the  plain- 
tiff's dam  was  broken  three  times  during  freshets  and  had  never  been 
broken  before,  this  is  sufficient  to  support  a  finding  that  the  plaintiff 
and  his  land  were  injured  by  such  cross-dam,  and  such  testimony  is 
therefore  competent  and  relevant.  (N.  C.)  Clark  v.  Patapsco  Guano 
Co.,  931. 

18.  WATEES,  Bight  of  One  Proprietor  to  Obstruct  to  the  Injury 
of  Another. — A  proprietor  cannot  legally  obstruct  what  is  known  as 
the  flood  channel  of  a  river  by  erecting  a  dam  across  it,  and  thereby 
forcing  the  water  back  upon  the  dam  of  another  riparian  proprietor 
to  his  injury.     (N.  C.)     Clark  v.  Patapsco  Guano  Co.,  931. 

19.  WATERS,  Obstruction  of  Flood  Channel  Adjacent  to.— Flood 
channels  must  be  considered  as  part  of  a  stream,  and  no  obstructions 
or  structures  of  any  kind  can  be  placed  in  their  beds  which  will  have 
a  tendency  to  dam  the  waters  back  upon  another  riparian  proprietor. 
(N.  C.)     Clark  v.  Patapsco  Guano  Co.,  931. 

20.  WATERS. — Generally,  water  which  in  times  of  freshets  over- 
flows the  bank  of  a  stream  and  is  accustomed  to  flow  over  adjacent 
low  land  in  a  defined  stseam  is  to  be  treated  as  a  watercourse  rather 
than  as  surface  water,  and  a  riparian  owner  is  not  allowed  to  stop 
the  flow  by  erecting  barriers  to  the  injury  of  another.  (N.  C.)  Clark 
V.  Patapsco  Guano  Co.,  931. 

21.  WATERS,  Joinder  of  Causes  In  Producing  Injurious  Result. — 
The  fact  that  other  causes  may  have  concurred  with  the  defondant's 
wrong  in  producing  an  injury  by  throwing  water  upon  plaintiff's  land 
does  not  relieve  the  defendant  from  liability.  (N.  C.)  Clark  v. 
Patapsco  Guano  Co.,  931. 

See  Drainage. 

WILLS. 
In  General. 

1.  WILLS — Statutory  Control  Over. — ^The  whole  subject  of  wills 
is  under  legislative  control,  and  the  statute  prescribes  the  exact  con- 
ditions upon  which  an  instrument  shall  be  admitted  to  probate  as  a 
last  will  and  codicil,  and  the  courts  have  no  right  to  dispense  with 
any  of  these  conditions.     (111.)     Hill  v.  Kehr,  4^5. 

2.  A  WILL  may  be  Defined  as  any  Instrument,  executed  without 
the  formalities  required  by  law,  whereby  a  person  makes  a  disposition 
of  his  property  to  take  effect  after  his  death.  (Ind.)  Heaston  v. 
Krieg,  475. 

3.  WILL. — It  is  of  the  Essence  of  a  Testamentary  disposition  of 
property  that  it  be  purely  posthumous  in  operation,  since  during  life 
the  intent  of  the  testator  must  continue  ambulatory.  (Ind.)  Heas- 
ton v.  Krieg,  475. 

4.  WILL— Contractual  Provisions. — No  Matter  what  Name  the 
parties  to  an  agreement  may  call  it,  or  to  what  extent  there  may  be 
contractual  provisions  in  it,  yet  if  a  provision  of  a  clearly  testamentary 
character  is  found  in  the  writing,  and  it  is  witnessed  in  acconlanee 
with  the  requirements  of  law,  it  may  operate  as  a  will.  (Ind.) 
Heaston  v.  Krieg,  475. 

5.  WILL. — The  Animus  Testandi  does  not  Depend  upon  the 
maker's  realization  that   the   instrument  he   ia   executing  is  a   will, 
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but  upon  his  intention  to  create  a  revocable  disposition  of  his  property 
to  take  effect  after  his  death.     (Ind.)     Heaston  v.  Krieg,  475. 

6.  WILIj — ^Animus  Testandl,  When  Implied. — Where  a  writing  con- 
tains every  element  of  a  valid  will,  and  is  incapable  of  operating  in 
any  other  way,  the  animus  testandl  must  be  implied,  and  the  instru- 
ment is  not  subject  to  be  controlled  by  parol  evidence  to  show  a  differ- 
ent intent.     (Ind.)     Heaston  v.  Krieg,  475. 

7.  WIIiIi — Conditions. — Where  an  Instrument,  testamentary  in 
nature,  recites  that  in  consideration  of  love  and  affection,  and  of  the 
legatee  caring  for  and  supporting  the  testator  during  the  rest  of  his 
life  certain  property  is  given  to  the  legatee,  the  provision  for  care  and 
support  is  not  necessarily  a  condition  punctiliously  to  be  performed  in 
every  particular  to  avoid  a  forfeiture.  (Ind.)  Heaston  v.  Krieg, 
475. 

8.  WILL. — Conditions  are  not  Favored,  and,  in  the  absence  of  ex- 
press terms  to  that  effect,  they  will  not  be  implied  in  wills  unless  the 
intent  is  clear.     (Ind.)     Heaston  v.  Kreig,  475. 

9.  WILL. — ^A  Writing  Susceptible  of  Being  Construed  as  a  will 
and  also  as  a  deed  will  be  construed  to  be  a  will  if  it  is  a  nullity  as  a 
deed.     (Ind.)     Heaston  v.  Krieg,  475. 

10.  WILL. — Presumptively  a  Will  Speaks  as  of  the  date  of  the 
death  of  the  testator.     (Ind.)     Heaston  v.  Krieg,  475. 

Agreement  not  to  Make. 

11.  WILLS — ^Agreement  not  to  Make. — ^The  owner  of  property  may 
make  a  valid,  enforceable  agreement  binding  himself  not  to  dispose 
of  it  by  will  and  to  permit  it  to  descend  according  to  the  laws  of 
intestacy.     (111.)     Jones  v.  Abbott,  412. 

12.  WILLS — Consideration  of  Contract  not  to  Make. — The  com- 
promise of  a  suit  then  pending  and  being  defended  in  good  faith 
constitutes  a  sufficient  consideration  for  an  agreement  not  to  make  a 
will.     (HI.)     Jones   v.   Abbott,   412. 

Testamentary  Capacity. 

13.  WILLS — Testamentary  Capacity — ^Belief  In  Spiritualism. — If  a 
person  is  sane  on  all  other  subjects,  he  cannot  be  pronounced  incom- 
petent to  make  a  will  because  he  was  an  ultraist  regarding  the  doc- 
trines embraced  in  the  articles  of  faith  of  a  spiritualistic  association, 
and  there  is  no  evidence  of  any  insane  delusion  on  his  part  which 
cannot  be  accounted  for  by  reason  of  his  belief  in  spiritualism.  (111.) 
Owen  V.  Crumbaugh,  442. 

14.  WILLS — Testamentary  Capacity. — ^Any  Mere  Mental  Aberra- 
tions Besulting  in  the  Subnormal  Exercises  of  the  Faculties  which  do 
not  result  in  such  impairment  of  the  reason,  judgment  or  memory  as  to 
render  the  testator  unable  to  understand  the  business  of  making  a  will 
and  the  effect  of  the  disposition  to  be  made  of  his  property  will  not 
vitiate  the  will.     (111.)     Owen  v.  Crumbaugh,  442. 

15.  WILLS — An  Insane  Dehision  must  be  Such  an  Aberration  as 
Indicates  an  unsound  and  deranged  condition  of  the  mental  faculties  as 
distinguished  from  the  mere  belief  in  the  existence  or  nonexistence  of 
certain  supposed  facta  or  phenomena  based  upon  some  sort  of  evidence. 
A  belief  which  results  from  a  process  of  reasoning  from  evidence,  how- 
ever imperfect  the  process  may  be  or  illogical  the  conclusion,  is  not  in- 
sane delusion.     (HI.)     Owen  v.  Crumbaugh,  442. 

16.  WELLS. — An  Insane  Delusion  is  not  Established  when  the  court 
is  able  to  understand  how  a  person,  situated  as  the  testator  was^  might 
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"have  believed  all  that  the  evidence  shows  he  did  believe,  and  still 
have  been  in  the  full  possession  of  his  senses.  (HL)  Owen  v.  Crum- 
baugh,  442. 

17.  WILLS. — A  Belief  in  Spiritualism  cannot  be  held  to-be  an  in- 
sane delusion.     (111.)     Owen  v.  Crumbaugh,  442. 

18.  WILLS. — A  Testator  cannot  be  Held  to  Have  Had  an  Insane 
Delusion,  Because  He  Believed  that  the  death  of  his  child  had  been 
caused  by  certain  of  his  relatives  through  their  taking  away  a  cow 
and  rendering  it  necessary  for  the  child  to'  be  fed  upon  the  milk  of 
another  cow,  if,  as  a  matter  of  fact,  they  did  take  away  the  cow,  and 
the  child  subsequently  sickened  and  died,  though  it  further  appears 
he  believed  that  the  facts  relating  to  the  death  of  the  child  had  been 
revealed  to  him  by  a  spiritual  communication.  (111.)  Owen  v.  Crum- 
baugh, 442. 

19.  WILLS — Insane  Delusions. — A  Testator's  Belief  that  He  was 
Saved  from  Harm  on  Several  Occasions  by  a  Guiding  Spirit  does  not 
establish  insane  delusions  on  his  part,  disabling  him  from  making  a 
will,  if  the  circumstances  of  his  having  been  in  danger,  and  having 
escaped  therefrom,  without  injury,  were  real,  and  if  any  delusion  ex- 
isted, it  was  only  in  accounting  for  his  preservation.  (111.)  Owen 
V.  Crumbaugh,  442. 

20.  WELLS — Insane  Delusion  Eespecting  Spiritualism. — A  belief  on 
the  part  of  the  testator  that  the  spirit  of  his  deceased  son  and  that  of 
other  deceased  friends  held  communication  with  him  and  also  a  belief 
in  spiritualistic  photography  did  not  show  any  departure  from  the 
usually  accepted  belief  of  spiritualistic  organizations,  and  hence  is  not 
evidence  of  an  insane  delusion.     (111.)     Owen  v.  Crumbaugh,  442. 

21.  WILLS — Insane  Delusions. — Evidence  of  Physicians  as  to  the 
Effect  of  a  Belief  in  Spiritualism. — The  testimony  of  physicians  that 
if  the  testator  believed  in  sptritualism  as  set  out  in  the  hypothetical 
questions  addressed  to  them,  he  was  insane,  amounts  to  no  more  than 
their  statement  that  persons  who  believe  in  spiritualism  are  insane, 
and  does  not  support  a  verdict  setting  aside  a  will  on  account  of  tho 
insanity  of  the  testator.     (111.)     Owen   v.  Crumbaugh,  442. 

22.  WILLS  Due  to  Spiritualistic  Belief— Testamentary  Capacity. — 
A  testator  may  think  so  continually  and  persistently  upon  the  sub- 
ject of  spiritualism  as  to  become  a  monomaniac,  incapable  of  reason- 
ing, where  this  subject  is  concerned,  and  in  such  case  a  will  made  in 
consequence   of   such   monomania  -is   void   for   lack   of   testamentary 

■capacity.     (Mich.)     O'Dell  v.   Goff,  6n2. 

23.  WILLS  Due  to  Spiritualistic  Belief. — A  believer  in  spiritualism 
may  have  such  extraordinary  confidence  in'  spiritualistic  communica- 
tions, whether  reaching  him  through  mediums,  or  directly,  that  ho 
is  impelled  to  follow  them  blindly  and  implicitly,  and  if  so,  his 
free  agency  is  destroyed,  and  a  will  made  under  such  circumstnnceH 
is  not  the  will  of  the  testator,  and  is  not  entitled  to  probate.  (Mich.) 
O'Dell  V.  Goflf,  662. 

24.  WILLS  Due  to  Spiritualistic  Belief— Undue  Influence.— Tf  the. 
evidence  in  a  will  contest  tends  to  prove  thnt  in  making  his  will  the 
testator  was  influenced  unduly  by  spiritualistic  communications,  and 
that  he  was  a  monomaniac  uyion  the  subject  of  spiritualism,  tho 
question  as  to  whether  such  belief  overcame  the  testator's  mind  and 
compelled  him  to  make  the  will  in  question,  thus  constituting  undim 
influence,  is  for  the  jury  to  determine.     (Mich.)     O'Dell  v.  Goff,  662. 

25.  WILLS— Testamentary  Capacity  Spiritualistic  Belief. — Tf  a 
will  is  contested  on  the  ground  of  want  of  testamentary  cai)acity  in 
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the  testator,  caused  by  monomania  on  the  subject  of  spiritualism, 
the  truth  or  falsity  of  the  spiritualistic  faith  is  not  in  issue,  and 
evidence  that  the  testator  was  a  monomaniac  merely  because  he  be- 
lieved in  spiritualism  is  not  admissible.     (Mich.)     O'Dell  v.  Qoff,  662. 

26.  WILLS — Spiritualistic  Belief — Evidence — ^Insanity. — If  a  will 
is  contested  on  the  ground  of  want  of  testamentary  capacity  in  the 
testator,  caused  by  a  belief  in  spiritualism,  evidence  by  one  duly 
qualified  that  there  was  nothing  irrational  from  the  standpoint  of  a 
spiritualist  in  the  belief  by  the  testator  that  a  medium  in  a  trance 
might  do  him  harm  is  admissible  as  tending  to  remove  from  the 
mind  of  the  jury  the  impression  which  might  otherwise  exist  that 
such  particular  belief  was  evidence  of  insanity.  (Mich.)  O'Dell  v. 
GoflP,  662. 

27.  WILLS — Evidence  of  Want  of  Testamentary  Capacity — Be- 
lief In  Spiritualism. — In  a  will  contest  a  witness  who  has  testifiod 
to  want  of  testamentary  capacity  in  a  testator,  caused  by  his  belief 
in  spiritualism,  cannot  be  cross-examined  upon  the  subject  of  other 
religious  beliefs  and  their  effect  on  testamentary  capacity.  (Mich.) 
O'Dell  V.  Goff,   662. 

28.  WILLS — Insanity — Cross-examination. — The  refusal  of  the 
court  to  compel  a  witness  in  a  will  contest,  upon  cross-examination, 
to  state  which  of  several  circumstances  indicating  insanity  in  the  tes- 
tator was,  in  his  judgment,  the  most  significant,  is  wholly  within  the 
discretion  of  the  trial  court.     (Mich.)     O'Dell  v.  Goff,  662. 

29.  WILLS. — Declarations  of  a  testator  tending  to  prove  lack  of 
testamentary  capacity,  made  after  the  execution  of  the  will,  are  ad- 
missible in  evidence.     (Mich.)     O'Dell  v.  Goff,  662. 

30.  WILL — Testamentary  Capacity — Physician  as  Witness. — In  a 
proceeding  to  set  aside  the  probate  of  a  will  and  to  probate  in  its 
place  a  subsequent  will,  the  physician  of  the  testator  is  incompetent 
to  testify  to  matters  learned  through  his  professional  relations  with  the 
decedent,  although  the  executor  of  the  prior  will  waived  any  objec- 
tions  to   such   competency.     (Ind.)     Heaston   y.   Krieg,  475. 

Description  of  Property. 

31.  WILL — Insufllcient   Description   for   Grant   in   Praesenti. — A 

writing  whereby  the  beneficiary  shall  have,  at  the  donor's  death,  all  the 
property  of  which  she  may  "die  seised"  fails  to  identify  any  prop- 
erty as  the  subject  matter  of  a*  conveyance  in  praesenti.  (Ind.) 
Heaston  v.  Krieg,  475. 

32.  WILLS,  Correcting  Description  of  Property  in. — If  there  is  a 
misdescription  of  the  subject  of  a  devise,  and,  after  striking  out 
that  part  of  the  description  which  is  false,  enough  remains  when  read 
in  the  light  of  the  circumstances  surrounding  the  testator  at  the 
time  the  will  was  executed  to  identify  the  property  he  intended  to 
convey,  the  remaining  portion  of  the  description  may  be  so  read 
and  the  testator's  purpose  given  effeei.  (111.)  Douglas  v.  Bolm^er, 
409. 

33.  WILLS — ^Devise  of  Property  by  Wrong  Description,  When 
may  be  Given  Effect  upon  the  Property  Intended. — If  a  testator 
owned  the  west  half  of  the  northwest  quarter  of  a  section  of  land 
and  no  other  portion  of  such  quarter,  but  in  his  will  he  purported 
to  devise  the  north  half  of  such  quarter,  the  words  "north  half" 
may  be  stricken  out  as  surplusage  and  the  devise  given  effect  as 
including  the  west  half  of  that  quarter.  (111.)  Douglas  v.  Bolinger, 
409. 
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Froof  of  Wills. 

34.  WILLS,  Proof  of  by  Proof  of  Codicil.— If  the  testimony  of  a 
subscribing  witness  to  a  codicil  is  suflficient  to  entitle  it  to  probate, 
such  testimony  also  establishes  the  will.     (111.)     Hill  v.  Kehr,  425. 

35.  WILLS,  Essentials  of. — To  Authorize  the  Admission  of  a  Will 
to  Probate  by  the  County  Court,  proof  must  be  made  by  at  least 
two  subscribing  witnesses  that  they  were  present  and  saw  the  testa- 
tor sign  the  will  or  codicil  in  their  presence,  or  acknowledge  the  same 
to  be  his  act  or  deed,  and  that  they  believed  him  to  be  of  sound 
mind  and  memory  at  the  time  of  such  signing  or  acknowledging,  but 
on  an  appeal  from  an  order  of  the  county  court  denying  the  probate, 
the  proponent  may  establish  the  will  by  any  evidence  competent  to 
establish  a  will  in  chancery.     (111.)     Hill  v.  Kehr,  425. 

36.  WILLS — Absence  of  Belief  by  a  Subscribing  Witness  Eespect- 
ing  the  Soundness  of  Testator's  Mind  and  Memory. — If  one  of  the 
subscribing  witnesses  whose  testimony  is  essential  to  the  probate  of 
a  will  testifies  that  he  had  no  reason  to  question  the  capacity  of 
the  testatrix  because  he  did  not  know  her,  and  it  appears  that  he 
had  no  opinion  on  the  subject,  the  will  is  not  entitled  to  probate. 
(111.)     Hill  V.  Kehr,  425. 

Contest  of  Will. 

37.  WILLS — Evidence  of  Paternity  of  Contestant. — A  deposition 
filed  in  a  divorce  suit  brought  by  the  testator  against  the  contestant's 
mother,  in  which  the  deponent  testifies  to  her-  admission  of  her  infi- 
delity before  the  contestant  was  born,  is  admissible  to  prove  that  the 
testator  had  good  grounds  to  doubt  the  paternity  of  his  child.  (Mich.) 
O'Dell  V.  Goff,  662. 

38.  WILL  CONTEST — Estoppel  on  Appeal. — If  the  contestant  of  a 
will  is  required,  by  an  order  of  court,  made  on  the  motion  of  the  con- 
testees,  to  attach  to  his  complaint  a  copy  of  the  will  which  he  pro- 
pounds for  probate,  they  are  estopped  on  appeal  to  deny  that  the  copy 
is  a  proper  exhibit.     (Ind.)     Heaston  v.  Krieg,  475. 

39.  WILL  CONTEST. — ^A  Copy  of  a  Subsequent  Will  is  a  proper 
exhibit  to  a  complaint  to  annul  the  probate  of  a  prior  will  if  the  plain- 
titf  propounds  such  subsequent  will  for  probate.  (Ind.)  Heaston  v. 
Krieg,  475. 

Belief  from  Probate  for  Fraud. 

40.  WILLS — Probate  of — Belief  from  for  Fraud. — A  judgment  ad- 
mitting a  copy  of  a  lost  will  to  probate,  and  obtained  by  false  and 
fraudulent  misrepresentations  as  to  jurisdictional  facts  may  be  set 
aside  in  a  proper  proceeding  instituted  for  that  purpose  by  an  heir 
of  the  testator,  in  the  court  rendering  such  judgment.  (Ga.)  Davis 
V.  Albritton,  352. 

Widow's  Election. 

41.  WILLS — Election  by  Widow. — A  widow  is  held  to  have  chosen 
under  her  husband's  will,  unless  within  one  year  from  the  data  of  its 
probate  she  files  her  declaration  of  election  to  take  under  the  law. 
(Ind.)     Whitesell  v.  Strickler,  524. 

42.  WILLS — Widow's  Election  Procured  by  Fraud  or  Undue  In- 
fluence.— A  complaint  alleging  that  the  plaintiff  is  a  widow;  that  her 
husband  devised  to  her  all  his  property;  that  her  daughter,  her 
daughter's  husband,  who  was  an  attorney,  and  the  cirrnit  jud^re  in- 
duced her  to  renounce  the  provi.'<ionB  of  her  husband's  will  by  represent- 
ing that  it  was  void  for  want  of  ttstanioutary  capacity;  and  that  she 
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Bubsequentlj  found  the  representations  false  and  the  will  not  void^ 
states  a  cause  of  action  to  avoid  her  election  to  take  under  the  law 
instead  of  under  the  will.     (Ind.)     Whitesell  v.  StriSkler,  524. 

43.  WIIjIi — Rescission  of  Widow's  Election — ^Limitation  of  Ac- 
tions.— Where  a  widow  has  renounced  the  provision  which  her  husband 
made  for  her  in  his  will,  and  elected  to  take  under  the  law,  she  can 
maintain  an  action  to  rescind  such  election,  for  fraud,  and  undue  in- 
fluence, and  again  place  herself  under  the  will,  within  the  general 
statutory  period  of  six  years.     (Ind.)     Whitesell  v.  Strickler,  524. 

Note. 

Wills,  forged,  what  amounts  to  the  uttering  of,  317. 

WITNESSES. 
See  Evidence. 

WORDS  AND  PHRASES. 

WORDS  AND  PHRASES.— The  Word  "Paid"  is  often  loosely- 
used,  and  always  liberally  construed.     (Ind.)     Heaston  v.  Krieg,  475. 

WORK  AND  LABOR. 

See  Liens. 
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